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INTRODUCTION

Federal transportation subsidies have been a major form of federal largess to hundreds of local governments for decades.' Few major
transportation construction projects are undertaken without the
United States Department of Transportation (USDOT) subsidizing
some share of the funding.2 For example, in 2005, Congress authorized $244 billion for the re-enactment of a federal transportation program3 called the Safe, Accountable, Flexible, Efficient Transportation
* Professor of Political Science and Professor of Public Policy, University of Maryland Baltimore County. A.B. Hanover College, 1959, M.A., Ph.D, Yale University. Dr. La Noue is
Director of the Project on Civil Liberties and Public Contracts, which is the largest public access
database on disparity studies in the country. The author wishes to acknowledge the help of John
Sullivan, Esq. and two UMBC graduate research assistants, Aryah Fradkin and Alexia Van
Orden. Sharon Browne and Roger Clegg shared several important documents and commented
on this research and R.S. Radford of the Pacific Legal Foundation was supportive through the
Program for Judicial Awareness. The text and conclusions are the sole responsibility of the
author.
I The United States Department of Transportation:A Brief History, U.S. DEP""i oF-TRANSP.,
http://ntl.bts.gov/historian/history (last visited Nov. 30, 2011). The United States Department of
Transportation estimates that there are 1,453 state and local recipients of federal transportation
funds that have a disadvantaged business enterprise (DBE) program. Email from Leonardo
Sanroman, Office of Small and Disadvantaged Business Utilization, Office of the Secretary of
Transportation, to J. Charles Sullivan, George La Noue, and Devera Redmond (Sept. 27, 2011,
13:22 EST) (on file with author). The Federal Aviation Administration, Federal Highway
Administration, and Federal Transit Administration all participate in the DBE program. Id.
2 See T. R. Reid, The Superhighway to Everywhere, WAs]s. Posr, June 28, 2006, available at
http://www.washingtonpost.com/wp-dyn/content/article/2006/06/27/AR2006062701830.html (stating that the federal government reimbursed the states 90 percent of the original cost of building
the interstate highway system; the states absorbed the remaining 10 percent.) While the highways continue to receive substantial federal funding for operations and improvements, the highways are primarily owned, built, and operated by the state in which they are located. Id.
3 FEDEFRAL HIonWAY ADMINISRATION, U.S. Dir"r or TRANSPOrArION, A SUMMARY
HIGIWAY PROVISIONS IN SAFETEA-LU (2005) available at http://www.fhwa.dot.

OF FE-DERA,

gov/safetealu/summary.htm.
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Equity Act: A Legacy for Users (SAFETEA-LU). 4 Additionally, a
major part of the 2009 American Reinvestment and Recovery Act
economic stimulus package was intended to go towards transportation
infrastructure.'
Such massive programs involve significant lobbying regarding
which modes of transportation and which areas will receive subsidies.
The transportation program has also been legally controversial
because it contains a mandate to classify firms by the owner's race,
ethnicity, and gender and to insure that so-called Disadvantaged Business Enterprises (DBEs) owned by minorities and women receive a
share of the dollars on federally assisted contracts.6 As will be discussed in Part IV, whether DBEs or Minority or Women-owned Business Enterprises (MWBEs) are used to calculate availability in
meeting DBE goals makes an enormous difference.'
Until 2005, constitutional challenges to DBE programs were uniformly unsuccessful.' However, in that year the Ninth Circuit decided
Western States Paving Company v. Washington Department of Transportation9 (Western States) and substantially changed the rules for
evaluating the constitutionality of the program's administration. Since
that decision, recipients of federal funds in the nine Ninth Circuit
states'o have had to complete millions of dollars of disparity studies to
4 Pub. L. No. 109-59, 119 Stat. 1144 (codified as amended at 23 U.S.C. §H 101-166).
5 See American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115
(to be codified in scattered sections of 6, 19, 26, 42, and 47 U.S.C.) (providing $ 27.5 billion for
highway and bridge infrastructure investment).
6 See Transportation Equity Act for the 21st Century, Pub. L. No. 105-178,
§ 1101(b)(1), 112 Stat. 107, 113 (1998) (codified as amended in scattered sections of 23 U.S.C.)
(stating that DBEs must be certified as "socially and economically disadvantaged" by recipients
of federal transportation funds). See also 15 U.S.C. §637(d) (2010) (defining Minority or
Women-owned Business Enterprises (MWBEs) as firms certified by state or local governments
for preferential participation in projects they fund). Almost all MWBE programs consider the
same groups presumptively disadvantaged, but they may have very different criteria for economic disadvantage or no criteria at all. See infra Part IV.
7 See infra Part IV.
8 See N. Contracting, Inc. v. Illinois, 473 F.3d 715 (7th Cir. 2007); Gross Seed v. Neb. Dep't
of Rds., 345 F.3d 964 (8th Cir. 2003); Sherbrooke Turf, Inc. v. Minn. Dep't of Transp., 345 F.3d
964 (8th Cir. 2003); Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000), cert.
granted, 532 U.S. 941 (2001), dismissed as improvidently granted, 534 U.S. 103 (2001); Milwaukee
Cnty. Pavers Ass'n v. Fiedler, 922 F.2d 419 (7th Cir. 1991); Tenn. Asphalt Co. v. Farris, 942 F.2d
969 (6th Cir. 1991).
9 407 F.3d 983 (9th Cir. 2005).
10 Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, and Washington.
Court Locator, USCOuRrS.Gov, http://www.uscourts.gov/court-locator.aspx (last visited Sept. 9,
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determine whether their DBE programs were actually a remedy for
discrimination in their local transportation industry and which groups
should be the beneficiaries of those remedies." Consequently, the
post-Western State DBE programs often look very different from the
programs prior to the decision. 2
This Article will describe the Western States decision, its consequences in the Ninth Circuit, and its nationwide implications. Part I
portrays the history and context of the DBE program." Part II examines the Western States decision.' 4 Part III discusses the USDOT's
response to that decision." Part IV describes the reaction of states in
the Ninth Circuit by describing the disparity studies the states commissioned, the results of those studies, the studies' deficiencies according to Western States' rules, and the ensuing changes in state DBE
policies.' 6 Part V concludes by analyzing the Western States outcomes
and their implications for the rest of the country.17
I.

DBE

PROGRAM HISTORY

Federal assistance to transportation projects began in the Nineteenth Century with canal building, turnpike projects, and later subsidized railroads, ports, and interstate highways.'" In 1982, however,
Congress created a new requirement for transportation funding." The
Surface Transportation Assistance Act of 1982 created a DBE program requiring each local recipient of $250,000 or more in federal
transportation dollars in any fiscal year to award at least 10 percent of
those funds to DBE firms. 2 0 These firms, considered "socially and
11 See

infra Part IV.
See generally Robert Luther III, Oversight, Enforcement, and Extension in Public-Interest Litigation: An EmpiricalAnalysis of Compliance with the Ninth Circuit's Western States Paving v. Washington State DOT Decision, 15 TiEx. Riv. L. & Pol. 199 (2010).
13 See infra Part I.
14 See infra Part II.
15 See infra Part III.
16 See infra Part IV.
17 See infra Part V.
18 See TRANSPORTATION FOR AMERICA, TRANSPORTATION 101: AN INTRO1)UCrrON To
FEDERAL TRANSPORTATION POLicy 16 (2011), available at http://t4america.org/docs/Transportation101.pdf. See also, Daniel Baldwin Hess & Peter Lombardi, Government Subsidies for Public
Transit: History, Current Issues and Recent Evidence, 10 Pun. WORKS MGMT. & PoL'y, 138
(2005).
19 Surface Transportation Assistance Act of 1982, 49 U.S.C. § 31105 (2010).
20 Id. § 31105(f).
12
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economically disadvantaged," required local recipients to certify them
as DBEs.21 Since any firm that is owned 51 percent by a woman or
minority 22 is considered presumptively to be socially disadvantaged,
the DBE program is based on racial, ethnic, and gender classifications.
Few recipients, however, wanted to set-aside prime contracts for
DBEs, so the 10 percent was largely achieved by setting goals on
subcontracts.23
This arrangement placed the burden of meeting the 10 percent
requirement on non-DBE prime contractors who either had to reduce
the amount of work they performed,2 4 or find a way to subcontract at
least 10 percent of the total dollars of the contract to DBEs.25 The
racial and gender presumptions in the DBE program led to a considerable amount of litigation, but federal courts uniformly held that
Congress had a compelling interest in remedying marketplace
discrimination.26
21 49 C.F.R. § 26.21 (2011).
22 The preferred racial and ethnic groups are: Black (a person having origins in any of the
original racial groups of Africa); Hispanic (a person of Mexican-American, Puerto Rican,
Cuban, Central or South American, or other Spanish or Portuguese origin or culture, regardless
of race); Native American (an American Indian, Eskimo, Aleut or Native Hawaiian); Asian
American (Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei, Japan, China, Taiwan,
Laos, Cambodia (Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust Territory of the
Pacific Islands (Republic of Palau), Republic of the Marshall Islands, Federated States of Micronesia, the Commonwealth of the Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, Nauru, India, Pakistan, Bangladesh, Sri Lanka, Bhutan, the
Maldives Islands and Nepal. 13 C.F.R. § 124.103(b)(1) (2011).
23 See 49 C.F.R. § 26.41 (2011). The post-Adarand regulations now prohibit the use of
quotas. Id. § 26.43(a).
24 DBEs could self -perform to meet the goal, while non-DBEs have to subcontract.
Courts have found that does not create a level playing field. See Monterey Mech. Co. v. Wilson,
125 F.3d 702, 707 (9th Cir. 1997) ("[Tihe extra requirements imposed costs and burdens on nonminority firms that preclude them from competing with MBEs and WBEs on an equal basis."
(quoting Concrete Works of Colo. Inc. v. City and Cnty. of Denver, 36 F.3d 1513, 1518-19 (10th
Cir. 1994))).
25 See George R. La Noue, Setting Goals in the Federal Disadvantaged Business Enterprise
Programs, 17 Gio. MASON U. C.R. L.J. 423 (2007) [hereinafter La Noue, Setting Goals] (discussing the goals setting process); George R. La Noue, Follow the Money: Who Benefits From
The FederalAviation Authority's DBE Program?,38 AM. Ri v. Pun. ADMIN. 480 (2008) [hereinafter La Noue, Follow the Money] (stating that while "quotas" are theoretically forbidden, in
actuality, DBE goals can be quite inflexible). See also W. States Paving Co. v. Wash. Dep't of
Transp., 407 F.3d 983, 987 (9th Cir. 2005).
26 See e.g. W. States, 407 F.3d at 992-93 (agreeing with previous rulings that Congress had a
compelling interest in legislating contracting preference). But see Rothe Dev. Corp. v. United
States Dep't of Def., 413 F.3d 1327, 1338 (Fed. Cir. 2005) (rejecting the concept of a Congressional institutional memory about discrimination that would permit relying on evidence not actually before it). See also Rothe Dev. Corp. v. United States Dep't of Def., 545 F.3d 1023, 1040
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The Supreme Court's 1989 decision in City of Richmond v.
Croson severely restricted the use of racial classifications in state and
local contracting. 27 Justice O'Connor, writing for the Court, said it
would be only "[i]n the extreme case[ ] [that] some form of narrowly
tailored racial preference might be necessary to break down patterns
of deliberate exclusion."2 8 She also provided a statistical test that a
jurisdiction should use as a starting point to determine whether patterns of discriminatory exclusion existed:
Where there is a significant statistical disparity between the number of
qualified minority contractors willing and able to perform a particular
service and the number of such contractors actually engaged by the
locality or the locality's prime contractors, an inference of discriminatory exclusion could arise. 29
This sentence created a new cottage industry producing disparity studies to develop or maintain MWBE programs.3 0 But Croson also
appeared to create a safe harbor for similar federal contracting programs which the Court based on Congress's broad powers to enforce
the Fourteenth Amendment.3 1
Then in 1995, in Adarand v. Pena,3 2 the Court reexamined the
standard to be applied to federal programs based on racial classifications and ended any illusion of federal DBE safe harbor.3 3 The Court
held:
All racial classifications, imposed by whatever federal, state, or local
governmental actor, must be analyzed by a reviewing court under
strict scrutiny. In other words, such classifications are constitutional
(Fed. Cir. 2008) (expressing judicial skepticism regarding Congressional findings of discrimination in the contracting area).
27 488 U.S. 469, 505-06 (1989).
28 Id. at 509.
29 Id. (citing Bazemore v. Friday, 478 U.S. 385, 398 (1986); Teamsters v. United States, 431
U.S. 324, 337-39 (1977)).
30 George R. La Noue, Who Counts: Determining the Availability of Minority Businesses
for Public Contractingafter Croson, 21 HARV. J.L. & Pun. Po"'Y 793, 797-805 (1998) (discussing
the development of the disparity study industry).
31 See Croson, 488 U.S. at 489-91 (recognizing Congress's explicit constitutional mandate to
prevent discrimination, which may qualify for a standard of scrutiny unique from state and local
efforts).
32 515 U.S. 200 (1995).
33 See id.
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only if they are narrowly tailored measures that further compelling
governmental interests.34
After Adarand, it was apparent that the federal DBE program
would be subject to a Croson-like challenge; therefore, the Clinton
administration adopted a "mend don't end" philosophy toward
affirmative action. 5 There was a compelling interest and a narrow
tailoring prong to this strategy. First, the administration moved to
make findings to create a new compelling interest for the DBE program. 36 Since Republicans controlled Congress, 37 however, there was
little inclination to affirm Democrats' earlier findings of discrimination; thus, the administration commissioned three new documents to
make its case. The Benchmark Limits study that the Department of
Commerce conducted estimated DBE availability for two-digit Standard Industrial Classifications (SIC) where the federal government
made contracts.3 8 The Department then compared the number of
firms bidding to create an availability estimate to the proportion of
funds awarded DBEs so that future contracting preferences could be
narrowly tailored to industries where the disparity ratios implied that
discrimination was evident. 39 As a support for the national highway
DBE program, however, the Benchmark study was unhelpful. It
34 Id. at 227.

Remarks on Affirmative Action at the National Archives and Records Administration, 2
1106, 1113 (Jul. 19, 1995).
36 See generally Office of Federal Procurement Policy Small Disadvantaged Business Procurement: Reform of Affirmative Action in Federal Procurement, 64 Fed. Reg. 52806-09 (Sept.
ET Al., Do MINoRrTY
30, 1999) [hereinafter Benchmark study]; MARIA E. ENCHAUTEIn
OWNED BUSINESSs GiEr A FAIR SHARE OF GOVERNMENT CONTRAcrs? 1 (Urban Inst.1997);
Department of Justice Proposed Reforms to Affirmative Action in Federal Procurement, 61 Fed.
Reg. 26042, app. at 26050-63 (May 23, 1996).
37 See 104rii CONGREss (1995-1997), Party Division in the Senate, 1789-Present, UNITED
STATEs SENATE, http://www.senate.gov/pagelayout/history/one-item-and-teasers/partydiv.htm
(showing a Republican majority in the U.S. Senate at the beginning of the 104th Congress), and
see 104T! CONGRESS (1995-1997), Party Divisions of the House of Representatives (1789 to Present), OiFiCicE oiTHE CLERK: U.S. HousE or RE;PRESENTIATIvFs, http://artandhistory.house.gov/
house history/partyDiv.aspx (showing a Republican majority in the House of Representatives at
the beginning of the 104th Congress).
38 Benchmark study supra note 36. For a criticism of the Benchmark study, see George R.
La Noue, To the "Disadvantaged" Go the Spoils?, 138 Pun. INT. 91 (2000). The National
Research Council also criticized the Benchmark study for "the deficiencies in documentation"
and "the superficial approach to defining industries." NAT'_. ACAD. PiRiss, ANALYZING INFORMATION ON WOMEN OWNED SMALL BusINEssES IN FEDERAL. CONTRACIlNo 2 (2001).
39 See Benchmark study, supra note 36, at 52806-09.
35

Pu1.
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showed that transportation industry DBEs were overutilized in eight
of nine regions in the country.40
The administration also commissioned the Urban Institute performed-a meta-study based on a number of state and local disparity
studies the Institute had gathered.4 1 It concluded that MBEs as a
group received only 57 percent of the dollars they should receive from
state and local governments. 42 That conclusion, however, depended
on the validity of those previous disparity studies, and these early
studies were marred by incomplete data and false assumptions.4 3
Finally, the U.S. Department of Justice (USDOJ) also attempted
to buttress support for the DBE program in its "Proposed Reforms to
Affirmative Action in Federal Procurement," by attaching a 23-page
Appendix A titled, "The Compelling Interest for Affirmative Action
in Federal Procurement: A Preliminary Survey."" Appendix A was a
compendium of allegations of contracting discrimination made by
Congress and in state and local disparity studies over a twenty year
period. 45 No original data was gathered, no underlying data
examined, and no allegation investigated; however, the compendium
of assertions was formidable and almost impossible for a plaintiff to
refute.4 6
Several federal courts had relied on these federal reports,4 7 but
when the United States Commission on Civil Rights reviewed them in
2006, it found them outdated and inappropriate for making federal
40 Unlike other industries, the Department of Commerce decided construction was regionally based and divided the country into nine regions for statistical reporting. Benchmark study,
supra note 36, at 52807-08.
41

ENCIIAUTEGUI ET AL., supra note 36.

42 ENCIAUTEGUI

ET AL., supra note 36, at 15.

43 U.S. COMM'N ON Civil Rijrrs,

DIsmArrY STUDIES AS EVIDENCE Oi- DISCRIMINATrION

IN FE;DERAL CONTRACTING 23-63 (2006) [hereinafter U.S. COMM'N oN Civil Riorrs, DISPARFry Sruoits] (including a critique of these studies by Constance Citro & George La Noue).

44 61 Fed. Reg. 26042, app. at 26050-63 (1996).
45 For an analysis of the materials in Appendix A, see U.S. COMM'N ON Civil, RiGirrs,
DISPARITY S-rui)s, supra note 43, at 41-42.
46 Cf. Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1167-75 (10th Cir. 2000), cert.
granted, 532 U.S. 941 (2001), dismissed as improvidently granted, 534 U.S. 103 (2001) (discussing
abundant government evidence in support of DBEs) (citing Proposed Reforms to Affirmative
Action in Federal Procurement, 61 Fed. Reg. app. at 26050-63).
47 See the Adarand Cases, culminating in Adarand Constructors, Inc. v. Slater (Adarand
VII), 228 F.3d 1147, 1167-76 (10th Cir. 2000), cert. granted, 532 U.S. 941 (2001), dismissed as
improvidently granted, 534 U.S. 103 (2001). See also W. States Paving Co. v. Wash. State Dep't
of Transp., 407 F.3d 983, 992-93 (9th Cir. 2005); Sherbrooke Turf, Inc. v. Minn. Dep't of Transp.,
345 F.3d 964, 969-70 (8th Cir. 2003).
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policy.48 Most importantly, in 2005, the Federal Circuit of Appeals
ruled in Rothe v. Department of Defense V, that evidence supporting
compelling interest had to be explicitly before Congress, and it could
not be so stale that it was no longer descriptive of current discrimination.4 9 Consequently, on remand, the trial judge held that the three
Clinton-era studies were too stale to support a 2006 reauthorization of
Department of Defense (DOD) contracting preferences"o or, by inference, any other federal preferential procurement program."
Other federal government agencies have cautioned about relying
on disparity studies.5 2 At the request of Congress, in 2001, the Government Accountability Office (GAO) reviewed fourteen disparity
studies intended to support DBE goals in federal highway programs,
finding:
[T]he limited data used to calculate disparities, compounded by the
methodological weaknesses, create uncertainties about the studies
findings.... While not all studies suffered from every problem, each
suffered from enough problems to make its findings questionable. We
recognize that there are difficulties inherent in conducting disparity
studies and that such limitations are common to social science
research; however, the studies we reviewed did not sufficiently address
such problems or disclose their limitations. 53
More recently, in May 2006, the United States Commission on
Civil Rights (USCCR), after various experts briefed them on disparity
studies, concluded:
48 U.S. COMM'N ON Civu., Riciirs, DISPARrry Saruius, supra note 43, at 34-46, 76, 80
(critiquing the three Clinton era reports).
49 413 F.3d 1327, 1338 (Fed. Cir. 2005).
50 Rothe Dev. Corp. v. United States Dep't of Def., 499 F. Supp. 2d 775, 875 (Fed. Cir.
2007). Therefore the Clinton era studies are not relevant support for contracting preferences.
See Rothe Dev. Corp. v. United States Dep't of Def., 545 F.3d 1023,1045 (Fed. Cir. 2008) (holding that defects in the studies detract significantly from their probative value and in conjunction
with their narrow geographic coverage "render the studies insufficient to form the statistical core
of the 'strong basis in evidence' required to uphold the statute").
51 George R. La Noue, A New Era in Federal Preference Contracting? Rothe Development
Corporation v. U.S. Department of Defense and Department of the Air Force, 10 ENGAGI: THIE
GRouPs 13, 17 (2009) (analyzing the signifiJOURNAL 01 Timr FEEi.RAIiST SoCIE-Y PRAC-CEic
cance of all seven of the Rothe decisions).
52 See generally U.S. Gov'r AccouNTABILrY OiFiciE, GAO-01-586, DISADVANTAGED
BUSINiss ENirPRIsEs: CRrrICAL INFORMATION Is Ni'ir-o 1o UNDERSTAND PROGRAM
IMPAcr (2001); U.S. COMM'N ON CivIL RiHrs, DISPARITY STumIEs, supra note 43.
53 U.S. Gov'r AccoUnABILrIY OiFici., supra note 52, at 29.
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Most current disparity studies are not only outdated, but have common flaws. They fail to measure availability according to requirements to compare qualified, willing, and able businesses that perform
similar services. They use simple counts of businesses without taking
capacity into account. The researchers (1) use obsolete or incomplete
data; (2) report results in ways that exaggerate disparities; (3) fail to
test for nondiscriminatory explanations for differences; (4) find purported discrimination without identifying instances of bias or general
sources; (5) rely on anecdotal information that they have not collected
scientifically or verified; (6) do not examine disparities by industry;
and (7) neglect to identify which racial and ethnic groups suffer from
the disparities.
In 2008, the Federal Circuit Court, reviewing six additional recent
state and local disparity studies that the federal government relied on
to create a compelling interest for DOD contracting preferences,
found each study methodologically flawed.
The second prong of the Clinton administration's "mend don't
end" philosophy was to make a number of regulatory changes in the
DBE program aimed at making it more narrowly tailored. 6 The most
important change involved the definition of DBEs and the calculation
of goals.57 The administration redefined the concept of economic disadvantage to prevent very wealthy persons from being considered
from qualifying just because they were women or minorities. It also
abandoned the national 10 percent requirement in favor of locally set
goals. 59 The administration required each recipient to calculate the
availability of DBEs in its local marketplace to create its own annual
DBE goal. 6 0 It also required recipients to adjust that statistical calculation to reflect "the level of DBE participation [that would be
54 U.S. CoMM'N ON Civu- RiGirrs, DISPARITY Soruoms, supra note 43, at 76. See also
NAT'i RESEARCI COUNCIL, ANALYZING INFORMATION ON WOMIN-OWNEo SMAuL BUSIN1SS1eS
IN FioRAI CONTRACTI ING 56 (The Nat'l Academies Press, 2005).
55 Rothe Dev. Corp. v. United States Dep't of Def., 545 F.3d 1023,1043-45 (Fed. Cir. 2008)
(finding that since the studies contained "defects" in their probative value and geographic coverage, the studies were "insufficient to form the statistical core of the 'strong basis of evidence

56 Remarks on Affirmative Action at the National Archives and Records Administration, 2
Pun. PAPERS 1106, 1113 (Jul. 19, 1995).
57 See infra text accompanying notes 58-63.
58 49 C.F.R. § 26.67(a)(1)-(2)(i) (2011).
59 Id. § 26.45(b).
60 Id.
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expected] absent the effects of discrimination."6 1 Finally, the administration required the local recipient to maximize the use of race-neutral
means rather than race-conscious means,62 in order to help meet its
DBE goal.6 3
Some things remained constant. The racial and gender presumptions used in pre-Adarand transportation programs to establish social
disadvantage were unaltered. 64 Problems with measuring DBE availability continued. 65 Recipient annual goals usually ignored the qualifications and capacity of the smaller, newer DBEs compared to nonDBEs.66 Moreover, in setting specific contract goals, many recipients
ignored the existence of non-DBEs altogether.67 If DBEs existed in a
work specialization, it was expected that they would get that work no
matter how many non-DBEs also did that work. 68 Thus, annual and
contract goals often inflated the true availability of DBEs compared
to non-DBEs. 69 That led prime contractors to discriminate against
non-DBE subcontractors to meet goals70 and created a very difficult
burden for small, specialty non-DBE subcontractors (e.g., seeding,
landscaping, and guardrails).7 '
Even when DBE availability was measured accurately, the pressure to favor DBE subcontractors, even where they were not the most
qualified or least expensive firm, persisted because the goals were
continually set on the total dollar value of the contract, not just on the
61 Id.

62 Race neutral might mean a greater effort to identify and sanction discrimination and
remove barriers that handicap small firms. See City of Richmond v. J.A. Croson Co., 488 U.S.
469, 509-10 (1989). USDOT, however, has encouraged recipients to use simple accounting methods instead. La Noue, Setting Goals, supra note 25, at 468-73.
63 49 C.F.R. § 45(f)(3) (2011).
6 Id. § 26.67(a)(1).
65 See infra text accompanying notes 61-68.
66 La Noue, Setting Goals, supra note 25, at 446-68 (critiquing DBE goal setting
procedures).
67 La Noue, Setting Goals, supra note 25, at 467.
68 See La Noue, Setting Goals, supra note 25, at 467-68.
69 La Noue, Setting Goals, supra note 25, at 468 (stating "goals based solely on a few contracts awarded annually or on a specific contract will be highly inexact as predictors of nondiscriminatory behavior and more often than not will be used to encourage preferential treatment of DBEs").
70 W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 998 (9th. Cir. 2005).
71 Compare Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 205 (1995), and N. Contracting, Inc. v. Illinois, 473 F.3d 715, 717 (7th Cir. 2007) (plaintiffs in both cases were guardrail
constructors), with Sherbrooke Turf, Inc. v. Minn. Dep't of Transp., 345 F.3d 964, 967 (8th Cir.
2003), and Gross Seed Co. v. Neb. Dep't of Roads, 345 F.3d 964, 967 (8th Cir. 2003) (plaintiffs
were landscapers).
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subcontracting portion.7 2 Take, for example, a situation where a 20
percent DBE goal was set on a contract because that was thought to
be the DBE availability. If a non-DBE won the prime contract and
wanted to self-perform 80 percent of the work, in order to give DBEs
20 percent of the total dollar value, he would have to award DBEs all
of the subcontract dollars, effectively over-utilizing DBE subcontractors to the detriment of non-DBE firms.13 Finally, the DBE competitive advantage remained, permitting DBE prime contractors to meet
goals by self-performing work without subcontracting.74

II. THE

PROCEDURAL

HISTORY

OF WESTERN STATES

By 2003, despite the Supreme Court's tough strict scrutiny language in Adarand, the legal terrain for challenging the federal transportation DBE program appeared bleak." The new "mend don't
end" efforts after Adarand appeared to federal courts to have cured
whatever problems may have existed in earlier DBE programs.
A.

Western States in the District Court

In 1999, Western States Paving, a small non-DBE company, lost
three subcontracts for work in Vancouver, Washington on which it was
the low bidder.16 The prime contractor conceded he chose the highercost DBE strictly to meet the DBE goals." The case did not attract
support from the two Washington State Associated General Contractors organizations or the regional litigating agencies that take on such
cases. Gary Lofland, Western States Paving's regular business attorney and a solo practitioner from Yakima, Washington, tried the case
for Western States Paving. Given existing precedents and the formi72 La Noue, Follow the Money, supra note 25, at 496.
73 See La Noue, Follow the Money, supra note 25, at 490 tbl.6 (finding that DBE subcontractors were greatly overutilized in every one of the Federal Aviation Administration's seven
regions after surveying 5,385 contracts in 423 airports).
74 Monterey Mech. Co. v. Wilson, 125 F.3d 702, 707 (9th Cir. 1997) (quoting Concrete
Works of Colo., Inc. v. City & Cnty. of Denver, 36 F.3d 1513, 1518-19 (10th Cir. 1994)).
75 See CHARLus V. DAuE, AiFFIRMA-nvE ACION RiEvjsrfED: A LEGAL HISTORY AND PRo-

si~rcrus 19 (Cong. Res. Service 2004). See generally Sherbrooke Turf, 345 F.3d at 970-71, and
Gross Seed Co., 345 F.3d at 970-71 (upholding the DBE programs under current DOT
regulations).
76 W. States Paving Co. v. Wash. State Dep't of Transp., No. C00-5204, 2006 WL 1734163,
at *2 (W.D. Wash. 2006).
77 Id.
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dable task of suing the federal, state, county, and city governments,
the suit appeared to require a herculean effort.
In the trial court, Lofland began with the familiar complaint that
Congress did not have a compelling interest in creating the DBE program, but the argument did not have much effect." Lofland's second
argument, however, gave trial judge Ronald B. Leighton great
pause.7 9 If the purpose of the Washington State Department of Transportation's (WSDOT) goals was the level of DBE participation that
would be expected in absence of discrimination or its continuing
effects as the USDOT regulations required, Lofland argued, then
WSDOT must have identified the existence of relevant discrimination
in Washington State.so
During oral argument, Judge Leighton stated flatly:
I feel pretty comfortable, that on its face, [the Transportation Equity
Act, or TEA-21] is constitutional. Where I am troubled is really the
interface between the federal government and the state in the implementation of the act .

. .

. [I]t seems to me that the point of the spear

here in terms of the plaintiff is that there is no history of discrimination in the State of Washington, and how, given the promiscuous
effects of race-conscious classifications, can we justify that under constitutional law.8
Charles Leggott, who previously argued Adarand VII and represented the USDOJ in this case, agreed: "Your Honor, I think you
have zeroed in exactly on the most important issue in the case, and
your assessment of it is almost identical to ours."82 In previous DBE
challenges, where the focus was on whether Congress had a compelling interest for the use of racial and gender classifications and
whether the USDOT regulations were valid, the USDOJ and the
state's lawyers marched in lockstep to support the constitutionality of
the program.8 3 But here, in answer to the judge's question, there was
a fissure between USDOJ and WSDOT.'
78 Transcript of Oral Argument at 27-37, W. States Paving Co. v. Wash. State Dep't of
Transp., (No. COO-5204 RBL) (W.D. Wash. Sept. 3, 2003).
79 See id. at 43-44.
80 Id. at 37-42, 44-47.
81 Id. at 4-5.
82 Id. at 6.

83 See infra text accompanying note 88.
8 See infra text accompanying notes 86-88.
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Steve Dietrich, Washington State's Assistant Attorney General
for the Transportation and Public Construction Division, responded
by arguing that the state had conducted an availability study of DBEs
and that there was a disparity between availability and utilization, but
there was no study measuring or identifying discrimination." Dietrich
emphasized his belief that USDOJ had changed the rules of the game:
I'm real surprised to hear Mr. Leggott say that it's the state's responsibility to establish the constitutionality. We certainly do not understand that, and we have not made-I can tell you there's nothing in
the record, there's no statistical studies done by the state to try to
establish the existence of discrimination in the highway contracting

industry that are completed or that are valid that we're relying on. 86
Dietrich further noted that the USDOT attorney testified in the Gross
Seed" case:
[The USDOT attorney] testified that the recipient in that case,
Nebraska's belief about the existence or lack of discrimination in the
marketplace, is irrelevant. The recipient is required to look, to follow
the regulations, to perform the calculations that are in the regulations,
and to assign goals in that way, and we believe we have done that.8 8
Judge Leighton inquired, if a state believes "there is no evidence of
prior history of discrimination in the industry, [could it] tell the federal government that [the state] will not implement race-conscious
goals in the absence of such evidence?"" To which Mr. Dietrich
replied, "I don't believe so."90

Mr. Leggott responded with two points: First, he noted that since
the post-Adarand federal benchmark study did not show any highway
contracting discrimination in the region covering Washington State,
race-conscious goals were no longer used, citing an Olympic National
Park road project the federal government directly contracted as an
85 Transcript of Oral Argument at 15-18, W. States Paving Co. v. Wash. State Dep't of
Transp., (No. C00-5204 RBL) (W.D. Wash. Sept. 3, 2003).
86 Id. at 12.
87 Gross Seed v. Neb. Dep't of Rds., 345 F.3d 964 (8th Cir. 2003).

88 Transcript of Oral Argument at 17, W. States Paving Co. v. Wash. State Dep't of Transp.,
(No. COO-5204 RBL) (W.D. Wash. Sept 3, 2003).
89 Id. at 22.
90

Id-
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example.91 Consequently, the necessity of finding discrimination in an
industry by specific region had already been established in the federal
8(d) contracting program.92 Second, regarding WSDOT's defense of
simply following the regulations, he stated:
[T]he regulations have the methodology that's been referred to, and
what it is, is essentially a utilization study, and it may show gross disparities in the utilization of minorities. But it is the obligation of the
state to determine what amount of that disparity is caused by racial
discrimination and what may be caused by something else. Only to
the degree that they can determine it's caused by race may they then
93
use race-conscious goals to remedy it.

Judge Leighton concluded on the bench that Congress did not
need "evidence of [discrimination in] every burg and village to justify
a compelling state interest for remedial action, but they [sic] must,
nevertheless, have substantial evidence of such past or current discrimination in the particular industry that they're looking at."94 Nevertheless, he thought that to meet narrow tailoring concerns, local
recipients "have an obligation under the regulations to make sure that
they are not armed with a remedy in search of a problem. In other
words, there has to be some evidence of discrimination." 95
Despite his skepticism of WSDOT's arguments, Judge Leighton
decided, in an unpublished opinion, that the WSDOT's implementation of the DBE program was constitutional.9 6 Congress, he affirmed,
91 Id. at 25. During oral argument, Mr. Leggott also told the court that nine state DOTs
had only race-neutral goals. Id. at 51. Using only race neutral goals is not uncommon among
recipients. In 2004, at least 30 airports and 20 transit districts used entirely race neutral means to
meet their DBE goals. La Noue, Follow the Money, supra note 25, at 486-87 tbl. 2.
92 Transcript of Oral Argument at 24, W. States Paving Co. v. Wash. State Dep't of Transp.,
(No. COO-5204 RBL) (W.D. Wash. Sept. 3, 2003) (quoting Adarand Constructors, Inc. v. Mineta,
534 U.S. 103, 109 n.2 (2001)).
93 Id. at 48. In fact, in setting their annual DBE goals only a few states made findings of
discrimination. La Noue, Setting Goals, supra note 25, at 446-51. Many did not base their goals
on establishing any previous disparities. Id. Most of the goals were set by simply establishing
the availability of DBEs, sometimes this was achieved by using headcounts of DBEs and nonDBEs. Id.
94 Transcript of Oral Argument at 42, W. States Paving Co. v. Wash. State Dep't of Transp.,
(No. COO-5204 RBL) (W.D. Wash. Sept. 3, 2003).
95 Id. at 43.

96 W. States Paving Co. v. Wash. Dep't of Transp., No. COO-5204 RBL, slip op. at 18 (W.D.
Wash. Sept. 3, 2003), rev'd in part, 407 F.3d 983 (9th Cir. 2005), remanded to 2006 WL 1734163
(W.D. Wash. June 23, 2006).
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did have a compelling interest in enacting the program, and WSDOT
just followed the regulations in administering federal contracts.9 7
Judge Leighton concluded it was not necessary to determine whether
WSDOT had evidence of discrimination in that state: "A state may
participate in the federal DBE program without making the 'particularized findings' of discrimination otherwise required for a race-conscious program operated by a state or local government."' Moreover,
Judge Leighton found that when market conditions alone determined
the selection of subcontractors (when DBE goals are not set), DBE
subcontractors were allocated a much smaller share of contract dollars
than their numerical percentage of ready, willing, and able firms.99
B.

Western States in the Ninth Circuit

Nevertheless, Judge Leighton had pinpointed the issue on which
the Ninth Circuit opinion would eventually pivot. The brief for the
United States in the Ninth Circuit case addressed this issue
unequivocally:
To help ensure that the race- and gender-conscious contracting preferences authorized by TEA-21 and [Department's of Transportation
(DOT)] DBE regulations are used only in jurisdictions where the
effects of discrimination are identified, DOT's regulations require
recipients of federal aid to determine the level of DBE participation
that would be expected in the absence of discrimination or its continuing effects." 00
The federal brief indicated that the first step in setting goals was
to determine DBE availability "relative to all businesses by measuring
firms ready, willing, and able to participate" on USDOT-assisted contracts in their own jurisdiction. 1 Then,
97 Id. at 12, 17-18.
98 Id. at 17 (quoting Tenn. Asphalt Co. v. Farris, 942 F.2d 969, 975 (6th Cir. 1991) (citing
Milwaukee Cnty. Pavers Ass'n v. Fiedler, 922 F.2d 419, 423 (7th Cir. 1991))).
99 Id. at 16.
100 Brief for the United States as Appellee at 7, W. States Paving Co. v. Wash. State Dept.
of Transp., 407 F.3d 983 (9th Cir. 2005) (No. 03-35783). The brief specifically identified this
DOT regulation as a necessary narrow tailoring requirement under Croson and Adarand. Id. at
15-16.
101 Id. at 7 (citing 49 C.F.R. 26.45(b), (c) (2005)); 49 C.F.R. 26.45(b) (2011).
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The second step participants must undertake is to examine "all of the
evidence available" in the jurisdiction to determine whether adjustments should be made so that the resulting overall DBE participation
goal realistically reflects the level of DBE participation that would be
expected in the jurisdiction absent the effects of discrimination.102
In the Ninth Circuit's appellate decision, Judge O'Scannlain, writing for the majority, praised the extent of congressional compelling
interest findings from the Eighth and Tenth Circuits,'03 and held that
both the TEA-21 statute and the regulations were constitutional on
their face.104 Since the majority's decision went on to require major
changes in the way states can administer DBE programs, there seems
to be a tension in finding facial constitutionality but then restructuring
the program on narrow tailoring grounds. The court's implicit position seemed to be that, while the framework of the statute and its
regulations might be constitutional, states still needed to supplement
that framework in order to administer a narrowly-tailored DBE program. Here, the United States seemed to agree.
Judge O'Scannlain noted: "As the United States correctly
observed in its brief and in oral argument, it cannot be said that TEA21 is a narrowly tailored remedial measure unless its application is
limited to those States in which the effects of discrimination are actually present."10 Otherwise, the Court continued:

102 Id. (citing 49 C.F.R. § 26.45(d) (2009)).
103 W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 992-93 (9th Cir.
2005). The court claimed the Tenth Circuit had done an "especially exhaustive inquiry" and
concluded there were on-going race-based impediments to minority contracting success. Id. at
993 (citing Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1175-76 (10th Cir. 2000) cert.
granted, 532 U.S. 941 (2001), dismissed as improvidently granted, 534 U.S. 103 (2001)). The court
also repeated a list of disparities taken from a floor speech by District of Columbia Delegate
Eleanor Holmes Norton relating to population proportions and business ownership and receipts
which seems inconsistent with the Court's scrutiny of WSDOT's evidence of discrimination. Id.
at 991-92. For WSDOT, the court wanted variables such as the capacity of firms and the influence of immigration taken into account and wanted that evidence to be group specific. Id. at
999, 1001. While the court noted drops in the use of minority firms after programs were discontinued in Del. Norton's list, it criticized that same sort of evidence when Washington State introduced it to defend its program. Id. at 992, 1000. In short, it is not clear that a state will be
permitted to use all of the types of evidence the Ninth Circuit recognized as appropriate for
Congress, perhaps not for compelling interest purposes and certainly not for narrow tailoring.
104 W. States, 407 F.3d at 995, 1002-03.
105 Id. at 998.
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Whether Washington's DBE program is narrowly tailored to further
Congress's remedial objective depends upon the presence or absence
of discrimination in the State's transportation contracting industry. If
no such discrimination is present in Washington, then the State's DBE
program does not serve a remedial purpose; it instead provides an
unconstitutional windfall to minority contractors solely on the basis of
their race ....

106

The first state obligation was to show that discrimination existed
in its transportation contracting industry.10 7 Washington conceded
that it had no study, but WSDOT attempted to salvage its position by
arguing that discrimination was shown because (1) there was a falloff
in DBE utilization when goals were not required, (2) there was a disparity between DBE availability (11.17 percent) and utilization (9 percent) on race-neutral contracts, and (3) WSDOT had certified DBE
owners as socially and economically disadvantaged.os The Ninth Circuit disagreed with each argument"' and, in its decision, added substantial burdens facing states in justifying race-conscious goals.o
Considering DBEs were used less on contracts without goals, the
Ninth Circuit sensibly replied, "[T]he proportion of work that DBEs
receive on contracts that lack affirmative action requirements will be
lower than the share that they obtain on contracts that include such
measures because minority preferences afford DBEs a competitive
advantage.""'
The court explained that a small disparity standing alone, like the
disparity WSDOT had shown, had no probative value in proving discrimination and then stated:
This oversimplified statistical evidence is entitled to little weight, however, because it does not account for factors that may affect the relative capacity of DBEs to undertake contracting work .... DBE firms
may be smaller and less experienced than non-DBE firms (especially
106 Id. at 997-98.
107 See id.
108 Id. at 1000-02.
109 See id.

110 La Noue, Setting Goals, supra note 25, at 425 (stating that the Ninth Circuit "made
administering DBE programs more difficult by deciding that the location and capacity of DBEs
had to be considered in calculating the relative availability of DBEs and non-DBEs to do highway work" and also increased the time required to conduct such an investigation).
111 W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 1000 (9th Cir. 2005).
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if they are new businesses started by recent immigrants) or they may
be concentrated in certain geographic areas of the State, rendering
them unavailable for a disproportionate amount of work.1 12
Few existing disparity studies met this evidentiary standard."'
In addition to requiring much more sophisticated statistical analysis to demonstrate a general disparity, the Ninth Circuit also required
findings of discrimination against each major DBE group.1 14 USDOT
regulations specifically barred setting group goals (e.g., AfricanAmericans, 4 percent; Hispanics, 6 percent), but they did not forbid
group-specific findings of discrimination."' USDOT practice, how1 16
ever, was to treat DBEs as a single category for all purposes.
Incorporating Croson and post-Croson group-specific rulings,
Western States held:
Accordingly, each of the principal minority groups benefitted by
Washington's DBE program-Black Americans, Hispanic Americans,
Native Americans, Asian-Pacific Americans, Subcontinent Asian
Americans, and women-must have suffered discrimination within
the State. If that is not the case, then the DBE program provides
minorities who have not encountered discriminatory barriers with an
unconstitutional competitive advantage at the expense of non-minorities and any minority groups that have actually been targeted for
discrimination. 17
The Ninth Circuit also criticized the affidavits USDOT regulations"" required potential DBEs to sign stating that they were persons
"who have been subjected to racial or ethnic prejudice or cultural
112 Id. at 1000-01 (citing Associated Gen. Contractors of Ohio v. Drabik, 214 F.3d 730, 736

(6th Cir. 2000); Maryland Troopers Ass'n v. Evans, 993 F.2d 1072, 1077 (4th Cir. 1993);
O'Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 426 (D.C. Cir. 1992); Coral Constr.
Co. v. King Cnty, 941 F.2d 910, 919 (9th Cir. 1991)). See also Rothe Dev. Corp. v. United States
Dep't of Def. 545 F.3d 1023, 1044 (Fed. Cir. 2008) (adhering to the need to measure capacity in
comparing DBE and non-DBE awards).
113 La Noue, Setting Goals, supra note 25, at 451 (explaining that in fiscal years 2005 and
2006, only three states (Indiana, Pennsylvania and Virginia) weighed the capacity of DBEs and
non-DBEs in their annual goals proposals).
114 See infra text accompanying note 117.
115 49 C.F.R. § 26.45(h) (2011).
116 Id. (stating DBEs "must not be subdivided into group-specific goals").
117 W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 999 (2005).
118 49 C.F.R. § 26.67(a) (2003).
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bias" within American society because of their identities as members
of groups without regard to their individual qualities. 19 WSDOT
argued that the signed affidavits created evidence of discrimination
within Washington State. 120 The Ninth Circuit was unconvinced that
these individual attestations provided appropriate evidence of discrimination because "they do not provide any evidence of discrimination within Washington's transportation contracting industry." 21
Indeed the discrimination involved might be societal discrimination,
22
and that is not sufficient under Croson.1
In compliance with the
Supreme Court's opinion in Croson, the Ninth Circuit affirmed, stating, "Such claims of general societal discrimination-and even generalized assertions about discrimination in an entire industry-cannot be
used to justify race-conscious remedial measures." 12 3
Croson faults governments for not inquiring "whether or not the
particular MBE seeking a racial preference has suffered from the
effects of past discrimination by the city or prime contractors." 2 4 and
Croson suggests that non-inquiry is caused by "simple administrative
convenience[, blut the interest in avoiding the bureaucratic effort necessary to tailor remedial relief to those who truly have suffered the
effects of prior discrimination cannot justify a rigid line drawn on the
basis of a suspect classification."12 5
The Ninth Circuit determined that the failure to show discrimination against specific groups or individuals meant "[t]he 'exact connection' between means and ends that is a prerequisite to the use of racial
classifications is demonstrably absent from Washington's DBE program."126 Therefore, the state's DBE program was not narrowly tailored to further Congress' compelling remedial interest.
Judge Monroe G. McKay, a senior 10th Circuit jurist sitting on
the panel by designation, was not persuaded by his new colleague's
119 W. States, 407. F.3d at 983 (quoting Participation by Disadvantaged Business Enterprises in Department of Transportation Programs, 64 Fed. Reg. 5096 (Feb 2, 1999)) (emphasis
added).
120 Id. at 1001-02.
121 Id. at 1002.

122 City of Richmond v. J.A. Croson Co., 488 U.S. 469, 485 (1989) (quoting Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 274 (1986)).
123 W. States, 407. F.3d at 1002.
124 City of Richmond v. Croson, 488 U.S. 469, 508 (1989).
125 Id. (citing Frontiero v. Richardson, 411 U.S. 677 (1973)).
126 W. States, 407 F.3d at 1002 (quoting Gratz v. Bollinger, 539 U.S. 244, 270 (2003) (internal quotation marks omitted)).
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reasoning. Relying on the Milwaukee County Pavers and Tennessee
Asphalt Co. rulings,' 2 7 Judge McKay did not agree that a state recipient had to make any finding of discrimination to use race-conscious
remedies.12 8 He criticized the majority for relying on criteria of constitutionality from cases invalidating a state and local race-conscious
contracting program:
The joint lesson of Fullilove and Croson [is] that the federal government can, by virtue of the enforcement clause of the Fourteenth
Amendment, engage in affirmative action with a freer hand than
states and municipalities can do. And one way it can do that is by
authorizing states to do things that they could not do without federal
authorization.' 29
13 0
The two 1991 cases Judge McKay relied on were both pre-Adarand.
He did not comment on whether Adarand's new command that the
use of racial classification by any level of government was subject to
strict scrutiny was logically compatible with the concept that such
scrutiny should be different for federal than for state and local programs.' 3 ' Judge McKay also failed to comment on the government's
interpretation of the statute that recipients had to make a local finding
of discrimination. 3 2 Even if, as Judge McKay asserted, the federal
government has a freer hand in using race-conscious remedies in
transportation legislation after Adarand, Congress gave up the
national 10 percent required goal and barred the use of quotas by
recipients.'13 Instead, the new goals were to be determined by availability in a recipient's marketplace adjusted to realistically reflect the
level of DBE participation that would be expected absent the effects
of discrimination.13 4 Without that adjustment, goals would just reflect
127 Milwaukee Cnty Pavers Ass'n v. Fiedler, 922 F.2d 419 (7th Cir. 1991); Tenn. Asphalt
Co. v. Farris, 942 F.2d 969 (6th Cir. 1991).
128 See W. States, 407 F.3d at 1003 (McKay, J. dissenting) (citing Milwaukee Cnty, 922 F.2d.
419; Tennessee Asphalt, 942 F.2d 969).
129 Id. (quoting Tennessee Asphalt, 942 F.2d at 975 (quoting Milwaukee Cnty, 922 F.2d at
423-24)) (internal quotations omitted).
130 The Adarand case was decided in 1995. See Adarand Constructors, Inc. v. Pena, 515
U.S. 200 (1995).
131 See, e.g., W. States, 407 F.3d 983.
132 See W. States, 407 F.3d at 998.
133 49 C.F.R. § 26.67(a)(1)-(2)(i) (2005).
134 49 C.F.R. § 26.45(b) (2005).
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the proportional representation of firms by race, ethnicity, and gender
of their owners, which raises its own constitutional problems.
Despite the split in the panel, and the implications of Western
States for the restructuring of a major federal program, no party made
any attempt to appeal the decision en banc or petition for certiorarito
the Supreme Court.
III.

USDOT

RESPONSE TO WESTERN STATES

Western States created a significant problem for the USDOT.
The Ninth Circuit had found there were flaws in the way most recipients operated their DBE programs.' While not invalidating the general administration of the DBE program, an issue that was not before
the Court; the Ninth Circuit found several typical state implementation procedures not narrowly tailored.136 It was common for USDOT
recipients to be permitted to set race-conscious goals based merely on
past DBE utilization, or because they had found a difference between
DBE availability and utilization.'3 7 Only a handful of recipients had
ever found discrimination in their transportation industries.138
USDOT permitted, but did not require, completion of disparity studies.139 When States conducted disparity studies, USDOT made no discernable review of those studies nor set any standards for the
studies.140 As the Ninth Circuit pointed out, a disparity might occur
because DBEs and non-DBEs have different capacities,14 ' but
USDOT did not require a capacity measure in setting annual goals,
contract goals, or in determining whether discrimination might
135 See La Noue, Setting Goals, supra note 25, at 425.
136 See W. States, 407 F.3d at 998 (citing Builders Ass'n of Greater Chi. v. Cnty of Cook,
256 F.3d 642, 647 (7th Cir. 2001); Associated Gen. Contractors of Ohio, Inc. v. Drabik, 214 F.3d
730, 737 (6th Cir. 2000); Monterey Mech. Co. v. Wilson, 125 F.3d 702, 704 (9th Cir. 1997);
O'Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 427 (D.C.C. 1992)).
137 See La Noue, Setting Goals, supra note 25, at 425.
138 La Noue, Setting Goals, supra note 25, at 451 (finding that only Illinois, Missouri and
Washington had made such findings in fiscal years 2005-2006).
139 See U.S. DErPr oiF TRANSr., 01P1RCE7 OF SMAuL ANI) DISADVANTAGED BUSINESS UTIZAION, Tips for Goal Setting in the Disadvantaged Business Enterprise Program, available at
http://www.osdbu.dot.gov/dbeprogram/tips.cfm (last visited Sep. 11, 2011).
140 La Noue, Setting Goals, supra note 25, at 440-41 (discussing the lack of USDOT oversight on state disparity studies).
141 Id. at 433-34 (citing W. States Paving Co. v. Wash. Dep't of Transp., 407 F.3d 983, 100001 (9th Cir. 2005)).
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exist. 14 2 Ignoring Crosonl43 and subsequent cases,144 USDOT discouraged the disaggregation of the DBE category to examine whether
findings of discrimination applied to each group.1 45 Thus, Western
States's new requirements would substantially change the operation of
DBE programs.
After hearing the federal government argue at trial that local
findings of discrimination would be necessary, WSDOT was concerned about the potential dislocation caused by the new requirements. 146 Mr. Dietrich, after noting that USDOT had approved its
DBE program goals, said plaintively at trial:
One would have thought that if the United States government had
such serious concerns about what we did, they would have told us
sometime in the last three or four years. They haven't done that, and
they have approved everything that we've done with some modifications. And believe me[,] there's a local FWHA division in Olympia
which is about two blocks away from the Washington State Department of Transportation that is intimately involved in all these goal settings. They know precisely what's going on here. 14 7
WSDOT now had to deal with USDOJ, not FWHA. Mr. Leggott
stated USDOJ's perspective:
[W]hen federal officials review the program proposal of the states,
they generally, as you said, look at whether the methodology is being
followed. They don't literally give it a seal of approval, yeah, that's
constitutional, what you did was constitutional. I don't think federal
142 USDOT treated weighing capacity to determine availability as optional, but, in fact,
discouraged it by stating that if a recipient wanted to control for the capacity of firms, "[t]hese
type of adjustments usually involve quite difficult calculations and will likely involve using
regression analysis." U.S. DE F1oF TRANSP., OFFICE 01 SMALL AND DISADVANTAGiEiD BUSINFSS UrILZATION, Tips for Goal Setting in the Disadvantaged Business Enterprise Program,
available at http://www.osdbu.dot.gov/dbeprogram/tips.cfm (last visited Sep. 11, 2011).
143 488 U.S. at 506.

144 The Ninth Circuit cited Builders Ass'n of Greater Chi. v. Cnty of Cook, 256 F.3d 642
(7th Cir. 2001); Associated Gen. Contractors of Ohio, Inc. v. Drabik, 214 F.3d 730 (6th Cir.
2000); Monterey Mech. Co. v. Wilson, 125 F.3d 702, (9th Cir. 1997); and O'Donnell Constr. Co.
v. District of Columbia, 963 F.2d 420 (D.C. Cir. 1992) in support of its decision that separate
findings of discrimination had to be made for each group.
145 49 C.F.R § 26.45(h) (2011).
146 Transcript of Oral Argument at 52, W. States Paving Co. v. Wash. State Dep't of
Transp., (No. C00-5204 RBL) (W.D. Wash. Sept. 3, 2003).
147 Id. at 52.
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bureaucrats can be expected to do that. That's the province of the
court . . . .148
Leggott's view of the bureaucratic role was realistic. Each of the
USDOT divisions (FHWA, FAA, and FTA) has its own civil rights
office and, in theory, reviewed recipient goals. 1 49 The post-Adarand
USDOT DBE regulations were designed to overcome several narrowtailoring issues in the previous program rules and generally bureaucrats enforce current rules.15 0 No court had previously questioned
these rules. Although a local finding of discrimination before using
race-conscious goals might be logically inferred from USDOT regulations and might be constitutionally required on independent grounds,
it was not explicitly required in the regulations.15 '
USDOT did not agree with the Western States ruling but conceded that USDOJ "speaks for the United States"152 and USDOJ had
declined to appeal the decision. Lacking evidence of local discrimination and wondering whether their race-conscious programs were now
indefensible, recipients clamored for advice from USDOT. Consequently, USDOT issued a "Questions and Answers Concerning
Response to Western States Paving Co. v. Washington State Depart53
ment of Transportation"1
(Q&A) where it gave its interpretation of
the new obligations of recipients under Western States and addressed
the question of "What actions must State Transportation Agencies
148 Id. at 51.

See U.S. DEP'T OF TRANSP., OFFICE OF SMAIL AND DISADVANTAGiD BUSINESS UTILIWhat's New In The New DOT DBE Rule?, available at http://www.osdbu.dot.gov/DBE
Program/IssuancesArchives/summary.cfm (last visited Sept. 6, 2011). There is no published
research evaluating how thorough the federal reviews of the more than a thousand recipient
annual goals proposals have been and it is not expected that federal officials will review specific
contract goals.
150 The New DOT DBE Rule is Narrowly Tailored - Meeting the Adarand Test, U.S. DEP'T
or TRANSP., OFFICE OF SMALL AND DISADVANTAGE,
BUSINESS UTILIZATION, http://www.
osdbu.dot.gov/DBEProgram/IssuancesArchives/NTcht.cfm (last visited Sept. 7, 2011).
151 See U.S. DEp'T OF TRANSP., OFFICE OF SMALL AND DISADVANTAGiD BUSINESS UTZATION, What's New In The New DOT DBE Rule?, available at http://www.osdbu.dot.gov/DBE
Program/IssuancesArchives/summary.cfm (last visited Sept. 6, 2011); see also Participation by
Disadvantaged Business Enterprises in Department of Transportation Programs, 64 Fed. Reg.
5096 (Feb. 2, 1999).
152 Interview by George R. La Noue and Roger Clegg with Jeffrey Rosen, Gen. Counsel,
U.S. Dep't of Transp., and Robert Ashby, Deputy Assistant Gen. Counsel for Regulation &
Enforcement, U.S. Dep't of Transp., (Oct. 24, 2005).
153 U.S. Deir'T OF TRANSP., OFFICE OF SMALL AND DISADVANTAGED BUSINESS UTILIZATION, Official Questions and Answers (Q&A's) DBE Program Regulation (49 CFR 26) (2009),
available at http://www.osdbu.dot.gov/dbeprogram/dbeqna.cfm [hereinafter Q&A].
149
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(STAs) and FHWA take in compliance with 48 CFR part 26 for fy
2006[?] "154
USDOT's Q&A responses concede that Western States required
fundamental changes in the operation of DBE programs for all recipients of federal transportation funds in the Ninth Circuit jurisdictions-Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada,
Oregon, and Washington.'5 They also try to confine these changes
only to recipients in the Ninth Circuit.' 5 6 That is a correct interpretation because Ninth Circuit decisions are legally binding only in that
Circuit. But given statements that USDOJ made in the case coupled
with its choice not to appeal the decision, one can argue that the U.S.
Government had accepted Western States' rulings about narrowly tailoring the DBE program. Further, the Ninth Circuit decision is consistent with Croson and other Federal Circuit decisions about state
and local preferential contracting programs,'5 7 so the implications of
Western States seemed to be national. As one consulting company
stated, the decision provides "a blue print for groups wishing to challenge DBE programs in other states."Iss
Nevertheless, USDOT changed the rules for employing race-conscious goals only for recipients in the Ninth Circuit.159 The most
important new rules: (1) recipients should ascertain the evidence of
discrimination for each separate group presumed to be disadvantaged,"'o and (2) disparity studies should be done with more rigor.161
Requiring group-specific findings is legally and politically very
significant. In the past, USDOT had insisted that the DBE category
was appropriately inclusive, precluding the necessity of race-, ethnic-,
and gender-specific findings that Croson and its progeny required for
state and local MWBE programs.162 After Western States, however,
154 Q&A, supra note 153.
155 Q&A, supra note 153.
156 Q&A, supra note 153 (stating that these "questions and answers do not apply to recipients in other states.").
157 Compare W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 997 (9th
Cir. 2005), with City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989).
158 Your DBE Plan in the light of Western States Paving v. Washington Department of
Transportation,

DAVINPORT

COMMUNICATrIONS,

http://www.davenportcommunications.com/

Albert/dbe.htmi (last visited Sept. 6, 2011).
159 Q&A, supra note 153.
160 Q&A, supra note 153.
161 Q&A, supra note 153.
162 See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 506 (1989); W. States Paving
Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 990 (9th Cir. 2005). See also H.B. Rowe Co. v.
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USDOT agreed there had to be findings in the Ninth Circuit about
discrimination for each principal group,163 and USDOT would grant
waivers to exclude a group if sufficient evidence could not be found.1"
This new rule essentially means that statistically significant findings
may rarely be made for smaller groups (Asian Americans in Idaho,
for example) and that even major groups (Hispanics in California) frequently are not underutilized. When there is no finding of discrimination against large groups and they are treated like non-DBEs
(excluded from preferences), the politics for supporting race-conscious measures inside and outside recipient agencies changes.
USDOT did not, however, comment on the Ninth Circuit's criticism of the standard form USDOT had been using to discern whether
a particular DBE applicant had, in fact, been subject to racial and
cultural bias, or the form's apparent failure to distinguish between
societal and non-societal discrimination.' 65
In its post-Western States advice, USDOT stated, "Recipients
should exercise caution in drawing conclusions about the presence of
discrimination and its effects based on small differences."l 6 6 Further,
"[a disparity] study should rigorously determine the effects of factors
other than discrimination that may account for statistical disparities
between DBE availability and participation. This is likely to require
multivariate regression analysis." 16 7
This guidance appears to shift the burden of proof that a study
must meet from the simple showing of disparities, to showing that discrimination caused the disparities after controlling for size, age, qualifications, and so on, through multiple regression analysis. Almost no
existing disparity study met that standard.
Tippett, 615 F.3d 233, 256-57 (4th Cir. 2010) (requiring the need to make separate findings for
each group).
163 W. States, 407 F.3d at 998-99 (discussing African Americans, Hispanic Americans,
Native Americans, Asian-Pacific Americans, Subcontinent-Asian Americans and women).
164 See e.g. Letter from Walter C. Waldelich, Jr., Cal. Div. Adm'r, Fed. Highway Admin.,
U.S. Dep't of Transp., to Will Kempton, Dir., Cal. Dep't of Transp. (Feb. 25, 2009), available at
http://www.pacificlegal.org/document.doc?id=297 (discussing Caltrans' DBE program waiver
approved on Aug. 7, 2008).
165 U.S. Dri"'r OF TRANSP., OFFICE OF SMALL AND DISADVANTAGED0 BUSINESS UTILIZATION, Disadvantaged Business Enterprise (DBE) Program, available at http://www.osdbu.dot.
gov/DBEProgram/index.cfm (last visited Sept. 14, 2011) (using the same form of affidavit criticized by the Ninth Circuit in Western States).
166 Q&A, supra note 153.
167 Id.
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USDOT also instructed recipients, "In calculating availability of
DBEs, the study should not rely on numbers that may have been
inflated by race-conscious programs that may not have been narrowly
tailored."168 Many recipients had determined DBE availability by
past utilization without making any independent new assessment and
thus continued to replicate preference-inflated availability.169 Further,
this instruction undermines the logic of one of USDOT's principal
defenses of DBE programs-that when the programs are discontinued, DBE utilization falls, which suggests discrimination is
occurring.17 0
USDOT also counseled that, "The [disparity] study should
include an assessment of any anecdotal and complaint evidence of discrimination."17 1 While most disparity studies include anecdotal data,
they almost never include data about formal complaints of discrimination because such complaints are very few and, after investigation,
only rarely found to be caused by discrimination.' 72 Both Croson and
Western States suggest that if there are few complaints of discrimination, then "patterns of deliberate exclusion" that would constitute a
compelling interest may not exist.173
USDOT suggested that recipients should consider evidence such
as barriers in bonding and financing, as well as disparities in business
formation rates and earnings. 174 It is not clear where this suggestion
will lead. If societal discrimination and generalized assertions about
discrimination in an entire industry are not a sufficient basis for a
race-conscious remedy as Croson and Western States affirm, then why
would a DBE construction goal be a narrowly-tailored remedy for
finding of discrimination in the banking or surety industries?
Finally, USDOT citing Sherbrooke, Gross Seed, and Northern
Contracting said that recipients should consider the "evidence gather168 Id.

169 See La Noue, Setting Goals, supra note 25, at 471.
170 See generally 49 C.F.R. § 26.1 (2011) (listing nondiscrimination as one of the objectives
of the DBE).
171 Id.

172 W. States Paving Co., Inc. v. Wash. State Dep't of Transp., 407 F.3d 983, 1001 (9th Cir.
2005).
173 Id. at 1001-02 (citing Shaw v. Hunt, 517 U.S. 899, 909-10 (1996); City of Richmond v.
J.A. Croson Co., 488 U.S. 469, 498 (1989)).
174 Q&A, supra note 153.
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ing efforts that Federal courts have approved in the past.""'7 While it
is true that state DOTs prevailed in the above cases, USDOT's suggestion that the studies involved in those cases were appropriate models for the next round of disparity studies in the Ninth Circuit is
misleading.17 6 None of the disparity studies in those cases met Western States' standards requiring specific findings measuring with multivariate regression whether a disparity in contract awards was caused
by discrimination or differences in the relative capacity, age, experience, and geographical location of DBEs and non-DBEs.17
The confusion about the applicability of the other cases may have
been created because the Ninth Circuit's reference to the Eighth Circuit description of the Nebraska and Minnesota studies was imprecise.
The Ninth Circuit stated that the Eighth Circuit relied on studies that
conducted "statistical analyses of the availability and capacity of
DBEs in their local markets.""' What the Eighth Circuit referred to
was not capacity-the amount of work a firm could do-but the capability of a firm or the areas in which it specialized.' 79 Neither of the
Eighth Circuit studies attempted to measure the relative amount of
work DBE and non-DBE firms could do as Western States requires.
The two studies the Eighth Circuit considered were considerably more
sophisticated than the material WSDOT relied on, but neither study
measured "the relative capacity of DBEs to undertake contracting
work." 80
In Gross Seed, Sherbrooke, and Northern Contracting, the focus
of the judicial review was on whether Congress had a compelling
interest in enacting the TEA-21 DBE program and whether the fed175 Id. (citing N. Contracting, Inc. v. Illinois, 473 F.3d 715 (7th Cir. 2007); Sherbrooke Turf,
Inc. v. Minn. Dep't of Transp., 345 F.3d 964 (8th Cir. 2003); Gross Seed v. Neb. Dep't of Roads,
345 F.3d 964 (8th Cir. 2003)).
176 Id.

177 Nebraska Department of Roads, "Availability and Goal Setting Study MGT 2000, Minnesota Department of Transportation Study, MTA 1999 and Minnesota "DBE Availability and
Goal Setting Study," NERA 2000 and "Illinois Business Enterprise Availability Study" NERA
2004 (on file with the Project on Civil Rights and Public Contracts Library at the University of
Maryland Baltimore County).
178 W. States Paving Co. v. Wash. State Dep't Of Transp., 407 F.3d 983, 997 (9th Cir. 2005)
(citing Sherbrooke Turf, 345 F.3d at 973-74).
179 Sherbrooke Turf, 345 F.3d at 973-74 (using language different than that cited by the
Ninth Circuit's reference to this case).
180 W. States, 407 F.3d at 1000.
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eral regulations were on their face narrowly tailored.'"' These courts,
like the Ninth Circuit, concluded the T-21 DBE program was not
unconstitutional.18 2 But the question of whether the state's administration of the DBE program was narrowly tailored-the decisive part
of the Western States ruling-was an afterthought in the earlier cases
upholding the DBE program. In particular, the standards required by
the Ninth Circuit for evaluating evidence about the existence of local
discrimination were not applied in the other decisions.

IV.

STATE RESPONSES

For many state and local transportation DBE programs in the
Ninth Circuit, the impact of Western States was difficult to overstate.
State DOTs had operated race-conscious programs for more than two
decades. It required a considerable change in state DOTs' mindsets to
see DBEs as separate groups and to document discrimination in their
local transportation industries or, if documentation was not available,
go entirely race-neutral in meeting their annual goals.
Hundreds of state and local recipients reevaluated DBE programs in the Ninth Circuit states. States announced their intention to
commission disparity studies to see if enough discrimination could be
found to reinstate race-conscious goals. Local highway recipients, airports, and transit districts generally decided to wait to see what the
results of the projected state studies looked like. In the interim, these
recipients relied only on race-neutral means to achieve their DBE
goals.
Six years have passed since the Western States decision, necessitating a state-by-state review to understand the full consequences of
that ruling. Figure A displays some of the highlights of the studies
examined in the order of their completion.

181 Id. at 1004 (McKay, J., dissenting) (stating that "the Eighth Circuit was concerned with
whether the individual state followed the appropriate regulations, not with whether there was
sufficient information to establish past discrimination within the state") (citing Sherbrooke Turf,
345 F.3d at 973).
182 N. Contracting, Inc. v. Illinois, 473 F.3d 715, 724 (7th Cir. 2007); Sherbrooke Turf, 345
F.3d at 974.
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FIGURE

A

POST- WESTERN STATES DISPARITY STUDIES IN THE NINTH CIRCUIT
AUGUST
Consulting
Firm

State

Completion
Date
6/15/07

2009

Estimated
Availability Measure
Cost
n.a. Dunn & Bradstreet data,
telephonc interviews and
contract data

NV
B3BC
CA
ID

NERA

6/29/07
12/14/07
10/20/05

size, specialty and location of
projects was used to determine
which firms were available, but large
non-DBEs may have been
undcrcounted
Same as NV
Same as NV
All firms in the same SIC code and

county were considered to have

WA

equal capacity

Ill
MGT

1,500,000 Same as NV
600,000 Same as NV
n.a. Dunn & Bradstreet data

Capacity Adjustment
A complex formula based on the

--

OR

10/31/07

AZ

3/16/09
6/22/08

659,729

--

275,000 Four lists from public and

None

private sources

447,990 State vendor list
600,000 Fifteen different lists

AK

None
Adjusted by revenue to create
headcount of firms available for

prime and subcontracting
July 2009

Wilson

648,738 Began with six lists, then

None

screened by telephone calls to
determine which primes were

successful bidders and which
subcontractors had bid
whether or not successful
n.a. not available
-- study incomplete

As Figure A shows, only four consulting companies were
involved in these studies. The following sections describe these studies individually because each company used its own distinctive methodology. Consequently, the study descriptions are organized by
company and state.
A.

National Economic Research Associates (NERA) Studies

1. Washington
While the Ninth Circuit was not impressed by the patchwork of
statistics in the Western States record that WSDOT had used to
demonstrate alleged discrimination, Washington State had commissioned a study on its highway construction awards prior to the deci-
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sion.18 3 The study, "Race, Sex, and Business Enterprise: Evidence
from the State of Washington," was released by NERA on October
20, 2005 or about five months after Western States was decided. 84 The
study did not conform in important respects to Western States'
requirements because Washington designed it before the Ninth Circuit ruled. 85 Nevertheless, WSDOT relied on this study to set an
18.77 percent race-conscious DBE goal for fiscal year 2007, the highest post-Western States' goal in the Ninth Circuit states.'86
The NERA study measured availability by considering every
Washington State firm in transportation-relevant Standard Industrial
Classification codes in the Dun and Bradstreet database available for
WSDOT contracting. In total, NERA estimated there were an
astounding 29,037 non-DBEs and 11,412 DBEs, though WSDOT had
only certified 558 DBEs.'" While NERA weighted these raw numbers by the county location and specialty of the firms to create its final
DBE availability estimate of 7,592 DBEs, it made no consideration of
bonding, licensing, or any other measure of whether a firm was qualiAll firms owned by minorities and women
fied, willing, and able.'
were considered DBEs by NERA, regardless of whether the firms
were certified.189
183 See NERA

ECONOMIC

CONSul FING, RACE, SEx, AND BusINEss ENTIRvRISE.: Evi-

DENCE FROM THE STAnE OF WASHINGTON (2005), available at http://www.wsdot.wa.gov/NR/

rdonlyres/AFA9F29A-97A8-4BE4-96FF-37829645F235/0/RaceSexBusinessEnterprise.pdf [hereinafter WSDOT NERA S-runv].
184 Id. This study and the other studies discussed in this section are in the library of the
Project on Civil Rights and Public Contracts, University of Maryland Baltimore County.
185 Western States was decided in May 2005 and the NERA study was released in October
2005. The NERA study does not mention the Western States Paving case. See W. States, 407
F.3d 983; WSDOT NERA STUDY, supra note 183.
186 WSDOT NERA Sruoy, supra note 183, at 60.
187 WSDOT NERA STUDY, supra note 183, at 60, 63 tbls. 21, 24. After applying industry
weights NERA estimated 7,592 "DBE" firms were available in Washington. WSDOT NERA
Sruy, supra note 183, at 60 tbl. 21. In California, where BBC began with 49,276 firms taken
from D&B data, but then surveyed firms to find out if they were interested and qualified to do
state highway work, the final availability sample was 3,398 firms. BBC REiSEARCII & CONSUl-r
ING, AvAI.AmILITY AN) DisPArrY STUDY, CALIFORNIA DEPARTMENT OF TRANSPORTATIoN C-

2 (2007), available at http://www.dot.ca.gov/hq/bep/study/Avail-DisparityStudyFinalRpt.pdf
[hereinafter CALTRANs BBC S urn']. It is doubtful that Washington State, as the NERA study
found, really has twice times as many available firms for highway contracting as California.
WSDOT NERA Soruvn', supra note 183.
188 See generally WSDOT NERA S ruin', supra note 183.
189 This is a major problem in all the Ninth Circuit disparity studies that Western States did
not address. USDOT approves expanding the definition of availability to all MWBEs whether
or not they are certified because it gives a more "complete picture." WSDOT NERA Smuoy,
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The study then reported the number of WSDOT contracts and
the dollars awarded to each MWBE group between 1999 and 2003.190
Curiously, NERA did not create disparity ratios from these numbers.
If that had occurred, MWBEs would be underutilized in prime
awards, but that may be a factor of their lower capacity. Contrary to
USDOT's recommendation, NERA did no multivariate regression
analysis to control for capacity and other factors regarding prime contracts. NERA also did not report separate subcontracting statistics,
but it is possible to calculate these statistics from the numbers
presented. If subcontracting awards are separated out, MWBEs are
overutilized in both the number of contracts and dollars awarded,' 9 '
but this is not discussed in the study.
The study uses multivariate analysis to examine business formation rates and earnings for each group. Some of the tables in the
Washington NERA study, however, are based on data too stale to
support 2009 contracting preferences, 92 and some are based on all
industries rather than just construction.1 93 A few tables are based on
more appropriate construction and "related industries" Washington
supra note 183, at 3 (quoting U.S. Di,'r ol TRANse., OFFICE OF SMAIJ & DISADVANTAGED
BUSINESS UTILIZATION, Hot Tips for DOT Recipients, http://www.osdbu.dot.gov/dbeprogram/
hottips.cfm (last visited Sept. 10, 2011)). The narrowly tailoring problem of counting for goal
setting purposes many more firms as available than can be counted to fulfill DBE goals was not
discussed by NERA or USDOT. NERA also dismisses the issue that certified DBEs must meet
income limits for owners by stating that census data shows that median black and Hispanic
household income is far below $750,000. WSDOT NERA Siuoy, supra note 183, at 2 n. 9. But
that is not the right comparison. The issue is how many owners of highway construction firms
have $750,000 net worth minus the value of their companies and principal residence. Even, if the
number of those firms is not high, the removal of a few large minority/women owned firms could
dramatically affect overall MWBE capacity.
190 WSDOT NERA S-ruov, supra note 183, at 19-36. The study does not separate Asian
Americans into Subcontinent-Asians and Asian-Pacific Americans, as Western States requires.
W. States Paving Co. v. Wash. State Dep't Of Transp., 407 F.3d 983, 998-99 (2005).
supra note 183. NERA estimated the combined MBE/DBE
191 WSDOT NERA Suy,
availability at 25.7 percent and they received 44 percent of the dollars awarded and 36 percent of
the subcontracts awarded. See WSDOT NERA Suvi~y, supra note 183, at 63-64, 66 tbls. 24, 25,
27.
192 WSDOT NERA SiuDY supra note 183, at 77, 80, 83, 86, 91, 94, tbls. 38, 41, 44, 47, 52,
55; see Rothe Dev. Corp. v. United States Dep't of Def. (Rothe VII), 545 F.3d 1023, 1038-39
(Fed. Cir. 2008); Rothe Dev. Corp. v. United States Dep't of Def. (Rothe V), 413 F.3d 1327,
1338 (Fed. Cir. 2005); Rothe Dev. Corp. v. United States Dep't of Def. (Rothe VI), 499 F. Supp.
2d. 775, 839-40 (W.D. Tex. 2007).
193 WSDOT NERA Siuiiv, supra, notel83, at 76, 78, 82-84, 88, 90-92, tbls. 37, 39, 43, 44,
45, 49, 51, 52, 53.
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State data.194 The regressions tend to show that all groups form fewer
such businesses in Washington State than nationally,"1 but that minorities and women form disproportionately fewer such businesses than
white males." Further, women and minorities tend to earn less from
such businesses when formed. 97
Although the Ninth Circuit cited such statistics when Congress
used them to create a compelling interest for a national DBE program, these statistics are not helpful in narrowly tailoring a state DBE
program. Assuming that the regressions could control for the many
complex variables that might influence business formation and earnings, the outcomes still would not permit the design of a narrowly tailored program. DBE programs encourage preferences for existing
DBE businesses; they provide no benefits to someone who was unable
to form a business.
Further, the regression outcomes cannot identify when, where,
and by whom the discrimination, if any, occurred. Without that identification, it is impossible for a state or local government to meet its
obligations under Croson to design an appropriate remedy. The
regressions cannot distinguish societal from non-societal discrimination.' 98 Nor can they be used to distinguish discrimination by those in
the construction industry from discrimination by those who purchase
from that industry and create earnings.199 Certainly these regression
outcomes would not fulfill Croson's stipulation that a government
"can use its spending powers to remedy private discrimination, if it
identifies that discrimination with the particularity required by the
Fourteenth Amendment."2 00 Lastly, the regressions establish tendencies, not the "extreme case" of "patterns of deliberate exclusion" that
194 WSDOT NERA Sruy, supra note 183, at 79-81, 85-7, 89, 93-5.
195 WSDOT NERA Smui)Y, supra note 183, at 89, tbl. 50.
196 WSDOT NERA Si urnv, supra note 183, at 83-88, tbis. 44-49.

197 WSDOT NERA Siovn, supra note 183, at 83-87, tbis. 44-48.
198 See W. States Paving Co. v. Wash. State Dep't of Transp., 407 F.3d 983, 1002 (9th Cir.
2005) ("Such claims of general societal discrimination-and even generalized assertions about
discrimination in an entire industry-cannot be used to justify race-conscious remedial measures."
(quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 497-98 (1989)). "Societal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy." Id.
(quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986) (plurality opinion))).
199 Croson, 488 U.S. at 498 ("[A] generalized assertion that there has been past discrimination in an entire industry provides no guidance for a legislative body to determine the precise
scope of the injury it seeks to remedy.").
200 Id. at 492.
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Croson states is necessary to justify some form of narrowly tailored
racial preference.201

While women-owned or minority-owned firms can be aggregated
for statistical purposes, in the real world there is no such composite
entity. Instead, there are hundreds of different firms in each group
that face different barriers and have received different rewards from
the marketplace. If the regressions are accurate then, on average,
women- and minority-owned firms receive less income than comparably situated non-DBEs. Though most MWBE owners may do worse
than white male owners, some may do better. Regression does not
permit the identification of those firm owners eligible to be DBEs
who must be persons who have been individually "subjected to racial
or ethnic prejudice or cultural bias within American society because
of their identities as members of groups . . .. "202
If, at best, the regressions show only that relatively more women
and minorities than white males face construction industry barriers
that may or may not be discriminatory, then these statistics should not
be the basis for a program where every business owned by a woman or
minority is entitled to DBE preferences.
2.

Hawaii

Despite being commissioned on October 18, 2007, the Hawaii
NERA study is the only post-Western States disparity study not yet
released.203
B.

Browne, Bortz and Coddingham (BBC) Studies
1.

Nevada

The first of the three post-Western States BBC studies, "Availability and Disparity Study, Nevada Department of Transportation
(NDOT)" was released on June 15, 2007.204 At its conclusion, NDOT
announced a 2008 fiscal year DBE goal of 5.7 percent, all race-neutral,
201 Id. at 509.

202 49 C.F.R. Part 26 app. E (2011).
203 See Kona International Airport, Airport Concession Disadvantaged Business Enterprise
(ACDBE) Program Goal Methodology at 2 (2010), available at http://hawaii.gov/dotlairports/
doing-business/KOA%20FFY10-12.PDF.
204 BBC RESEARCH & CONSUIlNG, AVAILABILITY AND DISPARITY Sly,
NEVADA
DEPARTMENT OF TRANSPORTATION (2007) [hereinafter NIVADA BBC S
oY].
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replacing its previous 6 percent DBE goal, which was divided equally
between race-conscious and race-neutral goals. 205 Neither BBC nor
NDOT are very clear about why Nevada abandoned race-conscious
goals after its disparity study.
The Nevada study contains 108 different disparity ratio tables.2 06
These tables reflect a patchwork of results of underutilization and
overutilization of MWBE groups as Figure B shows.
FIGURE

B

TRANSPORTATION CONTRACTING DISPARITY RATIOS USING
DIFFERENT UTILIZATION DATA

2007 BBC

NEVADA DISPARITY STUDY

OCTOBER

(a) FederalFunding (prime and
subcontracts)
pre-Western
States,Oct.
1999- Sept.2005.DBE goals E-3
(prime
and
(b) FederalFunding
subcontracts) post-WesternStates,Oct.
2005- 2006,raceneutral, no goals E-4
(e) StateFunding (prime and
subcontracts) Oct 1999- 2006,race
neutral, no goals E-38
(d) FederalFunding (subcontaets only)
pre- Western
States,DBE goalsE-9
(c) FederalFunding (subcontracts only)
post- Western States,Oct. 2005- 2006,

2 07

1999-2006

AfricanAmericans
85

Asian-Paciic
Americans
3

AsianSubcont.
Americans
28

352

4

0

38

1

91

16
14

405

Hispanics
57

Women
106

All
MWBEs
55

352

21

115

88

304

255

27

73

59

30

39

173

145

115

1

97

122

75

40

67

93

77

Native
Americans
25

0

no goals E-10

(i) StateFunding (subcontracts only)
1999-2006, race neutral, no goals E-44

57
I

363

5
I

I

I

Figure B shows the enormous significance of Western States'
requirement to treat each group separately when analyzing which
groups are eligible for preferences. In four of the six comparisons, the
combined MWBE group shows a significant disparity. But when specific groups are considered, each specific group is overutilized on
some measure-African-Americans four of six measures, Asian-Subcontinent two of six, Native Americans two of six, Hispanics two of
six, women on five of six measures. The only group consistently
BBC Souy, supra note 187, pp. 1-2.
BBC SI-uiny, supra note 187, app'x E.
207 No statistically significant disparity in bold. In BBC's system, perfect parity of availability and utilization is 100 percent, but BBC adopts the 80 percent rule which some courts have
used as the cutoff for indicating a "substantial disparity" possibly indicating discrimination. See
CALTrANs BBC Sitoy, supra note 187, at § IV, p. 9.
205 CAL TRANs
206 CALURANS
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underutilized is Asian-Pacific Americans who are less than 4 percent
of overall availability.20 8
Further, MWBE firms are relatively smaller and newer than nonMWBEs, 209 So it would be expected that they might be awarded a
higher percentage of contracts than dollars. This is often true in the
Nevada study. For example, in state race-neutral awards between
1999-2006 (Figure B, Row 3), for all MWBEs the disparity ratio based
on dollars was 55, but the disparity ratio for contracts awarded was
124. In short, the patchwork pattern of underutilization and overutilization of various groups measured according to different funding
sources and in different time periods did not support the finding of "a
pattern of deliberate exclusion" that Croson requires to justify raceconscious remedies 2 10
2.

California

The most complex, longest, and most expensive (costing over $1.5
million) post-Western States study, the "Availability and Disparity
Study," was completed on June 29, 2007 by BBC for the California
Department of Transportation (Caltrans).2 11 Prior to Western States,
Caltrans set a 12 percent DBE goal, all race-conscious.21 2 After the
study was completed, Caltrans, which had suspended race-conscious
goals for several months, proposed a 13.5 percent DBE goal for 2009,
half to be achieved through race preferences and half to be achieved
race-neutrally.2 13 On the basis of the study, however, Caltrans,
208 There would probably be little political support to have a race-conscious program for
Asian-Pacific American-owned firms alone and it might have been impractical as well. In this
circumstance, a race-conscious goal might in many cases create a situation in which prime contractors would be chasing the same certified DBE Asian-Pacific firms for subcontracting.
209 La Noue, Who Counts, supra note 30, at 799-800 (citing Eng'g Contractors Ass'n of S.
Fla. Inc. v. Metro. Dade Cnty., 943 F. Supp. 1546, 1563, 1564 (S.D. Fl. 1996) (affd Eng'g Contractors Ass'n of S. Fla. Inc. v. Metro. Dade Cnty., 122 F.3d 895 (11th Cir. 1997))).
210 City of Richmond v. LA. Croson Co., 488 U.S. 469, 509 (1989). All disparity ratios are
dependent on consultant decisions about how to measure qualified, willing and able contractors
for highway construction. See infra Part IV.B.2.
211 CALrRANs BBC Svrury, supra note 187; California State Contract And Procurement
Registrations, SOCRATA.COM,

opendata.socrata.com/api/views/rzi8-kauw/rows.xls

(last

visited

Nov.30, 2011).
212 La Noue, Setting Goals, supra note 25, at 447 fig. B.
213 CAL. DiP'r oF TRANSP., FEDERAL HIGHWAY ADMINISTRATION AMENDID DISADVANTAGED BUSINEss ENTERPRISiE GoAL & METIIODOLOoY 1 (2009), available at http://www.dot.ca.
gov/hq/bep/documents/GandMAmended.pdf [hereinafter CALrRANs 2009 GoALS PRorosAl];

see also Letter from Will Kempton, Director, California Department of Transportation, to Gene
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responding to the Western States group-specific requirement, decided
firms owned by Hispanics and Subcontinent Asian males could no
longer be counted to meet DBE contract goals.2 14 After a considerable delay, USDOT approved the Caltrans goals and the exclusion of
Hispanics and Subcontinent Asians males.2 15
So what is the source of the 13.5 percent goal and the decision to
exclude Hispanics and Subcontinent Asians? 2 16 BBC found 49,276
California firms "most pertinent" to Caltrans work, but 9,355 were out
of business or did not have valid phone numbers. 2 17 BBC then interviewed 47 percent of the firms with valid phone numbers. 2 18 From
these interviews, BBC determined there were 3,398 firms that considered themselves interested and qualified to work for Caltrans or local
governments.2 19 Of this number, 32 percent reported they were
minority- or women-owned firms, but, after examining contract type,
location, and award size, BBC estimated the weighted availability of
minority- and women-owned firms was 17.6 percent.22 0 Since some of
these uncertified firms might exceed the firm size or the owner wealth
limits to be economically disadvantaged according to USDOT regulations, BBC estimated that the final weighted availability was 13.5 percent and that is the figure Caltrans adopted without modification. 2 2 1
The most subjective variable in any disparity ratio and the key to
its validity is how availability is measured.22 2 Each consulting firm has
its own method for determining availability. Most studies use some
version of a headcount of all firms that ends up inflating the relative
DBE availability because DBEs are on average smaller than nonDBEs.223
Fong, FHA Administrator (Aug. 1, 2007), available at http://www.dot.ca.gov/hq/bep/documents/
disparity/FHWA CoverLetter.pdf.
214 CALIrRANs 2009 GoALs PROPOSAL, supra note 213, at 11.
215 See CALTRANS 2009 GOALS PROPOSAL, supra note 213, at 11.
216 See CALIrRANs 2009 GOALS PROPOSAL, supra note 213, at I. See also CALTRANs BBC

Siuny, supra note 187, at app. H, at 1 (explaining that BBC examined group based education
attainment, business formation rates, lending rates by using multiple regression, but those calculations did not affect either the proposed goal or the exclusion decisions).
217 CALIRANs BBC Siuny, supra note 187, at app. C, at 7.
218 CALRANs BBC SuY,
supra note 187, at sec. 2, at 4.
219 CAL rRANs BBC Smioy, supra note 187, at sec. 2, at 4.
220 CALRANs BBC Smiov, supra note 187, at sec. 2, at 4, 10.
221 CAJLrRANs 2009 GOALS PROPOSAL, supra note 213, at 1.

222 See La Noue, Who Counts, supra note 30, at 799.
223 See CALrRANs 2009 GOALS PROPOSAL, supra note 213, at 1.
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BBC introduced some novel and carefully considered techniques
that were improvements on the approach of most other consulting
firms that do not consider contract size and availability, but there are
still problems with its methodology. 224 Four in five of the MWBE
firms in its base availability pool were not certified as DBEs. 2 25 Nevertheless, in a critical decision, BBC decided to count all MWBE firms
in its availability calculations, not just DBEs, even though DBEs are
the only firms that can meet contract goals. 2 26 BBC and Caltrans
decided to include uncertified firms when setting goals even though
the goal proposal states:
Caltrans' experience, other state departments of transportation and
the Study research indicates encouraging firms to become certified
DBEs will continue to be a challenge. When a sample of DBE eligible-but non-certified minority/women-owned-firms were interviewed, most business owners knew of DBE certification and were
interested in certification, but had not previously pursued
certification. 227
While it is reasonable to consider all MWBEs, if the question whether
a race and gender pattern of deliberate exclusion exists, it is not reasonable to count uncertified firms as available when setting annual or
contract goals because prime contractors can only use certified DBEs
to meet those goals. 228 The difference in the two measures can be substantial. While the weighted availability for MWBEs was 13.5 percent, BBC calculated the availability of certified DBEs at 5.7 percent,
a figure that might have been achieved by race-neutral efforts alone.229
See CAL 'RANS BBC S'ruov, supra note 187, at sec. ES, at 1 and sec. 2, at 10.
See CAILFRANs 2009 GoALs PROPOSAL, supra note 213, at 4.
226 See infra Part IV.B.3, IV.B.5 (explaining that was BBC's practice in its Nevada and
Idaho studies as well); CALrRANs BBC STUoY, supra note 187, at sec. 2, at 2.
227 CA FRANs 2009 GOALS PROPOSAL, supra note 213, at 4.
224

225

228 Since prime contractors must use certified DBE firms to meet contract goals, DBE
goals programs create barriers for noncertified MWBEs firms as they do for white male owned
firms. See infra Part IV.B.3, IV.B.5. The BBC study creates disparity ratios based on the utilization of all minority/women owned firms, but no such ratios were created for the utilization of
certified DBEs, so it is not possible to measure the advantage the program creates for certified
firms. But after Western States, disparity ratios should also be created exclusively based on the
availability and utilization of DBE firms. See W. States Paving Co. v. Wash. Dep't of Transp., 407
F.3d 983, 994 (9th Cir. 2005).
229 CAl TRANs BBC SrUDy, supra note 187, at sec. 10, at 1-2.
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BBC's screening and weighing process may not result in an accurate estimate of MWBE availability because BBC may not have captured major differences in the interest, qualifications, and capacity
among firms. 23 0 For example, the BBC questionnaire asked firms
whether they were "interested" in transportation contracting, but it
did not ask whether the firm had actually bid or submitted a quote on
any contract. 231 Thus BBC measured at most potential, not actual,
availability because only firms that bid or quote can actually receive
contracts. Furthermore, the most active companies will have submitted many bids.232 Similarly, the questionnaire asked if firms thought
they were qualified to do transportation work, but did not ask if they
actually possessed the qualifications Caltrans required for some
work-licensing, bonding, insurance, as well as prequalification.2 33
Asking firm owners to report whether they subjectively believe they
are "qualified" is not an adequate substitute for asking about specific
qualifications.
Finally, BBC may not have captured the capacity of some of the
mega-firms (each of which are non-DBEs because of the regulatory
size limits on DBEs) 23 4 that play a role in transportation work. In
measuring capacity, the largest category BBC used was more than $20
million for a contract completed or bid on in the last five years and the
largest category used for total revenues was $75 million. 235 These limits may have undercounted the financial capacity of some very large
non-DBE companies. The problem of undercounting the capacity of
the largest firms (all non-DBEs) is consequential, considering the
230 While BBC may have estimated how many firms owned by minorities and women were
too large to be certified, it had no basis for determining how many of their owners would be
willing to sign the affidavits swearing that they have suffered from racial and cultural bias which
is a necessary precondition to being a DBE. See CAL rRANs BBC STUoY, supra note 187, at sec.
10, at 1-2 (explaining "[i]t will be difficult for Caltrans to encourage the many non-DBE-certified
firms to apply for certification," but then deciding anyway to count uncertified firms as available
to meet DBE goals that only certified DBE firms could meet).
231 See CAl.:RANs 2009 GoAls PRoPosAL, supra note 213, at 2, 12. Caltrans maintains a
"Bidders list" which in 2009 had about 400 fewer firms on it than the BBC availability list of
3,398 firms. It is not clear how much the two lists overlap. See id.; CAL IRANs BBC SruoY, supra
note 187, at app. C, at 6.
232 See Rothe Dev. Corp. v. United States Dep't of Def., 545 F.3d 1023, 1043-45 (Fed. Cir.
2008) (criticizing the Federal Circuit about basing availability on the ability to perform a single
contract).
233 CA:rRANs BBC S'runy, supra note 187, at app. C, at 15-33.

234 See 13 C.F.R. § 121.201 (2011) (defining upper size standards of small businesses).
235 See CALTRANs BBC Sry,
supra note 187, at app. C, at 26-28.
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impressive size of California's construction projects and firms.236 In
2006, the state sponsored 25 highway projects worth more than $20
million, and in 2004, there were 61 California contractors with revenues of over $50 million, including three with revenues above $1 billion.237 Thus, since the BBC Caltrans study's largest category of
revenues was only "over $50 million," a substantial amount of nonDBE capacity was not counted.
On the other hand, BBC's decision to exclude the largest MWBE
firms from its availability percentage because they could not be certified as DBEs is based in some cases on an assumption about their
owner's net worth.23 8 It is possible that some owners of these large
firms did not have a $750,000 net worth and also possible that some
owners of smaller firms exceeded the $750,000 maximum.23 9
Assuming that BBC correctly estimated MWBE availability and
the disparity ratios were correctly calculated, the source of Caltrans'
decision to create a 6.75 percent race-conscious goal, while excluding
Hispanic- and Subcontinent-Asian-owned firms from being used to
fulfill this goal is not known. The 539-page study contains 123 different disparity ratios and that complexity creates difficult problems of
interpretation for administrators who must decide whether race-conscious goals are warranted and, if warranted, which groups should be
included or excluded. Similar to Nevada and Idaho, where, after BBC
studies, state DOTs decided to go entirely race-neutral, the outcomes
in the BBC Caltrans study's voluminous tables are not consistent,
either in finding whether disparities existed or in finding which groups
were affected by them.
Figure C presents some of the more important results.

236 See AGC COMMENTS ON Toim FY 2008 CAL RANS GOALS PRorOsAL, 16-18 (2007)
[hereinafter COMMENTs ON CAIemRANs 2008 GOAS PROroSAI].
237 COMMENTS ON CAIATRANs 2008 GOAlS PROPOSAL, supra note 236, at 16-19.
238 See CAIrRANs BBC Sruyv, supra note 187, at sec. 2, at 10 (explaining that the removal
of these large MWBE firms is based on BBC's assumption that construction firms with more
than $10,000,000 could not become certified DBEs because they would exceed size standards
and their owners were likely to have a net worth that was more than $750,000).
239 CAlTRANs BBC Siuoy, supra note 187, at sec. 2, at 10.
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CALTRANS TRANSPORTATION CONTRACTING DISPARITY RATIOS
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The disparity ratios in Row A show that, during the pre-Western
States period, when DBE goals were set on many federally-funded
Caltrans contracts, only African-American-owned firms and AsianPacific American owned firms were substantially underutilized (under
80 percent), 24 1 while Asian-Subcontinent American-owned firms and
women-owned firms were overutilized. Row B shows state funded
transportation contracts were awarded on a race-neutral basis, and, in
every case, the proportion of dollars awarded minority- and womenowned firms declined, though Asian-Subcontinent American-owned
firms were still overutilized. There are several possible explanations
for the overall trend. In a race-neutral no-goals environment, nonDBE prime contractors may choose to self-perform a greater proportion of contract work or may decide to use lower cost non-DBE subcontractors or they may be discriminating against non-DBEs
subcontractors. Disparity ratios invite answers to those possibilities,
but they cannot answer them.
Row C shows MWBEs garnered relatively more subcontract
awards. Every MWBE category was substantially overutilized except
for African-American owned firms. Row D shows a decline in the use
240

See CALTRANS BBC Souiv, supra note 187, at sec. 4, at 13, app. E, at 31, 58. Numbers

with no substantial disparity appear in bold. In BBC's system, perfect parity of availability and
utilization is 100 percent, but BBC adopts the 80 percent rule which some courts have used as
the cutoff for indicating a "substantial disparity" possibly indicating discrimination.
241 See supra note 240.
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of MWBE subcontractors in these race-neutral contracts compared to
federally funded goals contracts. 242 African-American- and AsianPacific American-owned firms, were the only groups not above the 80
percent standard even on the race-neutral contracts. BBC does not
calculate disparity ratios based on the number of contract awards,
though it is a useful measure,243 because if MWBEs receive a higher
proportion of contracts than dollars, it suggests that the dollar outcome is caused by their relative lack of size and capacity. Both Rows
E and F show a pattern of substantial overutilization of most MWBE
groups. BBC does not does not calculate disparity ratios for nonMWBEs, but if it did, such ratios would have been underutilized in
Rows C, E, and F.
So in this maze of conflicting disparity ratio outcomes, how did
Caltrans decide a race-conscious goal was justified, albeit one that
excluded Asian Subcontinent-American and Hispanic owned firms?
The answer is that Caltrans decided that the key disparity ratios were
in Row B (state prime and subcontracting awards during the raceneutral 2002-2006 period). As Row B shows, Asian SubcontinentAmerican-owned firms were overutilized and Hispanic-owned firms
were not substantially underutilized according to the 80 percent rule.
Apparently, Caltrans believed that Row B reflected the best evidence
of what a no-goal market would produce, but Caltrans did not explain
its choice.
Using disparity ratios in other rows would have yielded different
outcomes. For example, if Caltrans had chosen to base its goals decision on the number of subcontract awards on race-neutral state contracts (Row F), every group, but Hispanics, would be at parity or
overutilized. It is hard to argue that Row F shows that a "pattern of
242 DBEs may have preferred to work on federal contracts where DBE goals gave them a
price advantage. The good faith effort rules do not permit a non-DBE prime to turn down a
DBE subcontractor quote unless it is "unreasonable." 49 C.F.R § 26 app. A. Thus, in Western
States the prime contractor chose a DBE subcontractor, even though the quote was $100,000
higher than the plaintiff. W. States Paving Co. v. Wash. Dep't of Transp., 407 F.3d 983, 987 (9th
Cir. 2005).
243 See U.S. COMM'N ON Civii RIGirrs, Di'AISPA Y Srulirs, supra note 43, at 80 (2006)
(recommending that "when combining results from many different studies in a meta-analysis,
researchers should calculate disparities separately for the number of contract awards and dollar
amounts"); see also Eng'g Contractors Ass'n of S. Fla. Inc. v. Metro. Dade Cnty., 122 F.3d 895,
912-13, 928-29 (11th Cir. 1997) (finding that MWBEs received about the same percentage of
contracts as the percentage of their bids, but received a significantly lower percentage of dollars
awarded and affirming the district court's judgment that the County's use of race-, ethnicity-,
and gender-conscious measures in County construction projects unconstitutional).
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deliberate exclusion" exists in the California construction industry justifying the extreme remedy of the race- and gender-preferential goals
Caltrans adopted in 2009.
There is a conflict in Caltrans's decision. Disparities are much
greater in the objective low-bid prime contracting award process Caltrans administers than in the prime-controlled subcontractor selection
process where there is more opportunity for discretion or cronyism. If
BBC were successful in controlling for the relative interest, qualifications, and capacity of MWBEs and non-MWBEs in creating its
weighted availability estimate, then the prime contracting disparities
would suggest Caltrans or the prime contracting award process is the
greatest source of discrimination. If that is the case, however, placing
DBE goals on subcontracting selection is a remarkably misdirected
remedy. The more plausible explanation is that BBC did not really
control for the relevant differences between MWBEs and nonMWBEs.
One of the post-Adarand reforms of the DBE program was the
requirement that recipients of federal transportation had to "maximize race-neutral alternatives" in meeting the overall goal.2" Why
did Caltrans split the race-neutral and race-conscious portions in its
13.5 percent goal exactly in half? Caltrans provided no statistical support for that decision, though the BBC study does suggest the state
adopt many new race-neutral programs.24 5 There is some law that suggests governments should use race-neutral alternatives before they
adopt race-conscious policies.246
Whatever is the best explanation for both the disparities found by
BBC and the Caltrans DBE goals policy, we are likely to get answers.
On June 11, 2009, the over 1300-member San Diego Chapter of the
Associated General Contractors of America (AGC) brought suit
against Caltrans seeking to enjoin enforcement of these race-conscious goals. 24 7 AGC complained that the disparity study was flawed;
that Caltrans failed to exhaust race-neutral alternatives before resort244 49 C.F.R. § 26.51(a) (2011) ("You must meet the maximum feasible portion of your
overall goal by using race-neutral means of facilitating DBE participation.").
245 See CALTIRANs BBC Sruoy, supra note 187, Sec. X.

246 Eng'g Contractors, 122 F.3d at 929 ("Instead of turning to race- and ethnicity-conscious
remedies as a last resort, the County has turned to them as a first resort. Because the County's
BBE and HBE programs are not narrowly tailored, those programs would violate the Equal
Protection Clause even if they were supported by a sufficient evidentiary foundation.").
247 See Associated Gen. Contractors of Am., San Diego Chapter, Inc. v. Cal. Dep't of
Transp., No. 09-01622, 2009 WL 5206722, at *1 (E.D. Cal. Dec. 29, 2009); Press Release, AGC
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ing to race-conscious means; and that Caltrans failed to calculate its
race-neutral share properly.24 8
With an annual federal highway transportation budget of about
$3 billion supplemented by about $2.57 billion in the 2009 American
Recovery and Reinvestment Act, the financial and legal stakes in the
struggle over the Caltrans DBE program are very high. 24 9 Therefore,
California will be the first site for a challenge to the validity of a postWestern States disparity study.250
3.

Idaho

The last post-Western States BBC study was completed on
December 14, 2007 and is titled "Study to Determine DBE Availability and Analyze Disparity in the Transportation Contracting Industry
in Idaho." 25 1 While the numbers and anecdotes are state-specific in
the 516-page study, the study's methodology is similar to the firm's
Nevada and California studies.252 In 2005, prior to Western States, the
Idaho Department of Transportation (IDOT) had an 11 percent goal,
all but 0.61 percent to be achieved race-consciously. But on the basis
of the BBC study, IDOT proposed a fiscal year 2009 goal of 10.5 percent, all to be achieved race-neutrally.25 3 This represents the biggest
swing from race-conscious to race-neutral of any of the Ninth Circuit
states.
BBC began by gathering DUN & BRADSTREET data across
Idaho and portions of Utah and Washington, which was regarded as
the appropriate marketplace for highway contractors.25 4 Survey
responses yielded 3,058 firms, 23.2 percent of which were MWBEs.
San Diego Files Constitutional Lawsuit Against Caltrans (June 11, 2009), http://www.pacificlegal.
org/document.doc?id=303.
248 Id.
249 Complaint for Declaratory and Injunctive Relief at 14, Associated Gen. Contractors of
Am., San Diego Chapter, Inc. v. Cal. Dep't of Transp., 2009 WL 5206722 (E.D. Cal. Dec. 29,
2009) (No. 2:09CV01622), 2009 WL 4610216.
250 See id. This is the first complaint challenging the validity of a disparity study after the
Western States decision.
251

BBC RESEARCHI

& CONSULTI NG, A Suy

ro DIr;IRMINE DBE AVAILAI

rITYAND

ANAlYziE DISPARITY IN THE TRANSPORTATION CONTRACHNG INDUSTRY IN IDAio at sec. 2, at

2 (2007), available at http://itd.idaho.gov/civil/pdf/Disparity/Study.pdf [hereinafter loAllo BBC
SroY].

252 IDAllo BBC SruoY, supra note 251, at sec. 8, at 9. See CAI
note 187; NuvADA BBC Suoy, supra note 204.
253 I1DAIlo BBC SrurY, supra note 251, at sec. 2, at 2.
254 IDAno BBC STuY, supra note 251, at sec. 9 at 1.

FRANs

BBC Suony, supra
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After controlling for size, specialty, and location, the weighted availability of MWBEs went down to 15.3 percent. 25 5 When firms were
excluded because they were thought likely to exceed DBE economic
limitations, the percentage dropped to 10.5 percent.2 56 The 10.5 percent figure is what IDOT adopted for its fiscal year 2009 DBE goal,
which is very close to its previous 11 percent goal.257
But why, after 154 disparity ratios and dozens of pages of multiple regression analysis on business ownership, expansion, closures,
and lending rates did IDOT move from an essentially race-conscious
pre-Western States program to a totally race-neutral program? BBC
reported that, according to its availability estimates, MWBEs were
somewhat underutilized on both federal and state contracts.2 58 Two
considerations pointing to the race-neutral decision, however, seem to
stand out. First, MWBE utilization was higher on state-funded raceneutral contracts than in the race-conscious federally funded contracts
in the pre-Western States era, suggesting that DBE goals were not very
effective or necessary. MWBEs received 25 percent of subcontract
dollars on federally funded goals projects and 29 percent in state raceneutral projects.2 5 9 That result seemed to prove Idaho could meet its
goals race-neutrally. Second, white women-owned firms were 77 percent of the total MWBE construction category. 260 Women-owned
firms were overutilized both as primes and subcontractors in the preWestern States period,26 1 though the small number of MBEs were not.
Creating statistically significant disparity ratios was not possible for
some minority groups that had little or no availability, so it may not
have seemed legally defensible or practical to have a race-conscious
program for these very small groups. Whatever the explanation, the
255 IDAiio BBC Sruoy, supra note 251, at sec.2 at 9.
256 IDAllo BBC STuDY, supra note 251, at sec. 2, at 12.
257 USDOT DISADVANTAGID BUSINEss ENTERPRISE (DBE) PROGRAM, DBE SumoruivE
SEizvicEs, EQUAl, EMPIoYMNT OrPoiRrUNrry O1:1Ice, lIAIlo TRANSPORrATION DEPART-

MENT (2009), available at itd.idaho.gov/civil/slideshow.pps.
258 IDAiio BBC Smrov, supra note 251, at sec. 6, at 10 ("Overall, MBE/WBE utilization as
prime contractors on [Idaho Department of Transportation] federally-funded construction
projects is somewhat below what would be expected based on availability for these contracts.
For state-funded contracts, there is a substantial disparity between utilization and availability of
MBE/WBEs as prime contractors.").
259 IDAllo BBC STUy, supra note 251, at sec. 5, at 7. MWBEs received 38 percent of the
number of subcontracts awarded.
260 IDAiio BBC SIui)Y, supra note 251, at app. E, fig. E-13.
261 See loAlo BBC STuDY, supra note 251, at 4-7.
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Western States decision and the BBC study caused a dramatic shift
from race-conscious to race-neutral in Idaho.
C. D. Wilson Consulting Studies
1. Alaska
A few months after Western States was decided, Alaska proposed
to FHWA a DBE goal of 7.5 percent (4.0 percent race-neutral and 3.5
percent race-conscious) for fiscal year 2006.262 The goals were determined by averaging DBE participation for the previous five years and
anticipating that the state could again match that achievement. This
simple method was a common practice in goal setting before Western
States, but someone must have pointed out that the Ninth Circuit had
changed the game and a disparity study was commissioned.
D. Wilson Consulting Group completed the "Alaska Disadvantaged Business Enterprise Study-Availability and Disparity" on June
6, 2008.263 The study found a DBE availability of 11 percent and recommended that AKDOT set an overall 10 percent DBE goal with 4.9
percent being race-conscious.26 4 Soon, the study and AKDOT's DBE
goals proposal drew methodological objections from the Pacific Legal
Foundation (PLF) and the Center for Equal Opportunity (CEO).265
Several concerns were raised about the study. Probably the most
serious issue critics raised was whether Wilson had calculated subcontractor disparity ratios correctly, the key component of any disparity
study.266 If there is no evidence of discrimination against DBE subcontractors by non-DBE primes, then DBE subcontractor goals cannot be a narrow tailored remedy.
In the Wilson study, the subcontractor disparity ratios were made
by comparing the percentage of subcontractor dollars awarded to each
group to the total prime dollars awarded in a particular chronological
262 Letter from Mark O'Brien DBE Liaison Officer to David Miller, FHA Alaska Division
Administrator (Aug. 1, 2005) (on file with author).
263 D.

WILsoN CONSULTING GROUr, LLC, ALASKA DISADVANTAGED

BUSINESs ENiR-

PRISE STUov (2008) [hereinafter ALASKA DBE SIunY].

264 Id. at 9-2.
265 Letter from Sharon L. Browne, Principal Attorney, Pac. Legal Found., & Roger Clegg,
President & Gen. Counsel, Ctr. for Equal Opportunity, to Leo von Scheben, Comm'r, Alaska
Dep't of Transp. & Pub. Facilities, et al. (Mar. 12, 2009) (on file with author).
266 Id.
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period.2 67 As PLF and CEO pointed out, the proper comparison
should be a group's subcontractor share of the total subcontractor
contracts or dollars to determine if there is a disparity in DBE subcontractor awards. Only that comparison would create Croson's "inference" that DBE subs were being treated less favorably than non-DBE
subs. PLF and CEO backed up their argument by recalculating the
study's key Exhibit 5-21 "Subcontractor Disparity Analysis" 268 from
data supplied by the Alaska Attorney General's office after a FOIA
request. 269 While the Wilson study found that all of the five race-ethnic groups were underutilized, the recalculated results showed the
70
three largest of the five were MWBE overutilized groups.2 Women
were overutilized in both calculations, while in the recalculation nonMWBEs were underutilized in both the number of subcontracts and
subcontract dollars awarded.27 1 Consequently, PLF and CEO concluded, "When properly analyzed, the new corrected disparity ratios
create no basis for race-and gender-conscious AKDOT DBE
goals. "272
A month later, AGC of Alaska weighed in with an eight-page
letter containing its own study criticisms.27 3 AGC believed the Wilson
study had estimated availability incorrectly by ignoring whether firms
27 4
were licensed and not measuring bonding, capacity, and experience.
About 8 percent of all prime contracts were over $10 million, but they
were worth about one-third of all dollars expended. 2 75 AGC also complained that none of the study's anecdotes were verified, despite previous assurances from AKDOT.27 6
All these criticisms seem to have some effect. On June 18, 2009,
Assistant Attorney General Sean Lynch replied to PLF and CEO:
267
268
269

See A.ASKA DBE SouY, supra note 263, at 5-73 to 5-121, exhibits 20 to 46 & 48 to 56.
See AI.ASKA DBE Smnjoy, supra note 263, at 5-75.
See Letter from Sharon Browne & Roger Clegg to Leo von Scheben, et al., supra note

265.
270 Letter from Sharon Browne & Roger Clegg to Leo von Scheben, et al., supra note 265,
at ex. 5-21 revised.
271 Id
272 Id.
273 Letter from John MacKinnon, Exec. Dir., Associated Gen. Contractors of Alaska, to
Alaska Dep't of Transp. & Pub. Facilities Civil Rights Office & U.S. Dep't of Transp. (Apr. 8,
2009) (on file with author).
274 Id.
275 Id.
276 Id.
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Your input and analysis are greatly appreciated and will be fully considered by the State of Alaska, Department of Transportation and
Public Facilities (the Department). At this time, the Department is
continuing to evaluate the recommendations made in the disparity
study and has not adopted race-conscious Disadvantage Business
Enterprise participation goals. 277
Consequently, until Alaska redoes its disparity study, its DBE
program will be race-neutral.
2.

Montana

D. Wilson Consulting Group released its 285-page "Disparity/
Availability Study for the Montana Department of Transportation;
Final Report," (Wilson MDT study) in August 2009.278 Wilson calculated availability by first compiling a master database from six data
sources. 2 79 Then, the study refined that list "to move . . . [from] a
headcount to one that considered firm capability" 280 by calling firms to
inquire about their interest in public sector work. For prime contractors, the study focused on firms that had submitted successful bids; for
subcontractors, firms were considered available if they submitted a
bid or proposal whether or not successful.28 1 Using these considerations, DBE construction prime contractors were 2.55 percent of the
availability pool, and DBE subcontractors were 1.87 percent.28 2
Between 2000 and 2006, DBEs received 3.59 percent of the prime contract dollars awarded and 24.65 percent of the contracts and 7.73 percent of all subcontract dollars and 40.1 percent of all subcontracts,
277 Letter from Sean Lynch, Assistant Att'y Gen., Office of the Att'y Gen. to Sharon
Browne, Principal Attorney, Pac. Legal Found (June 18, 2009) (on file with author). See also
Letter from Sean Lynch, Assistant Att'y Gen., Office of the Att'y Gen., to Sharon Browne,
Principal Attorney, Pac. Legal Found (July 16, 2009) (on file with author) (responding to Ms.
Browne's inquiry when the study evaluation might be finished and replying that the Department
had "no external deadline for completion of the evaluation and that they are striving for completeness rather than for quickness").
278 DiERDRE D. KYiLE Er AL., D. WiuSON CONSUTinNo Gm'., DIsPArry/AvAILABIIY
Sruoy iFoia -1 IT MOrNANA DEPARTMENT OF TRANSPORTATION: FINAL RiEiowR (2009), available
at https://www.mdt.mt.gov/other/research/external/docs/research-proj/disparity/final-report.pdf

[hereinafter MONrANA DBE Siruov].
279
280
281
282

Id. at 4-2.
Id. at 4-3.
Id.
Id. at 4-6, 4-8, tbls. 4-4, 4-6.
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thus the pattern was mostly DBE underutilization. 283 Not surprisingly,
the subcontractor disparity ratios show all DBE groups substantially
overutilized.2 84
Since the Wilson study was not released until August 2009, it had
no influence on MDOT's fiscal year 2009 DBE goals. While the fiscal
year 2010 DBE goals proposal specifically refers to the results of the
Wilson study, the study's findings do not appear to have any influence
on MDOT's fiscal year 2010 goal calculations. Though the Wilson
study concluded that firms located in Montana received over 98 percent of MDOT contract dollars,28 5 MDOT nevertheless decided that
its marketplace was that state "plus all contiguous and adjacent
states."286 Construction accounted for more than 93 percent of the
dollars expended by MDOT, so DBE construction availability drove
the final DBE goal proposal.
To create its fiscal year 2010 DBE goals, MDOT surveyed firms
on its bidders' list to determine their NAIC code. Construction
(NAIC 23000) showed 335 non-DBE and 26 DBE firms for a combined 77 percent of the total firms considered available. The study
made no distinction between prime and subcontractors.28 7 While
making the effort to be on a bidders' list might be an indicator of at
least a minimal interest in MDOT contracting, it does not show the
intensity of that interest or, more importantly, the qualifications or
capacity of the firms listed. Despite Western States' admonition that
oversimplified statistical evidence is entitled to little weight because it
does not consider the relative capacity of DBEs to undertake contracting work,2 88 MDOT set its goals based on NAIC headcounts.2 89
MDOT ignored the information in the Wilson study that showed
29 0
DBEs were most competitive for smaller dollar contracts.
The Wilson study recommended a race-neutral program for construction, but MDOT's proposed 2010 DBE goal was 4.58 percent,
2.05 percent race-conscious, and 2.53 percent race- and gender-neu283 Id. at 5-18, 5-53, tbls. 5-15, 5-42, 5-90.
284 MONTANA DBE Siy,
supra note 278, at 6-10.
285 MONTANA DBE Sruy, supra note 278, at 5-4.
286 MONTANA

DLr'T o1

TRANSP.,

DISADVANTAGED

BUSINESS

ENTERPlzSE

GoAi-

&

MiriODiOOY 1 (2010) [hereinafter MDT 2010 GoAL MErrIOooLOoY].
287 MONTANA DBE STuoY, supra note 278, at 3-8 to 3-10.

288 W. States Paving Co. v. Wash. Dep't of Transp., 407 F.3d 983, 1000-01 (9th Cir. 2005).
289 MDT 2010 GOAL MEiiiooiLOY, supra note 286, at 1.
290 See MONTANA DBE Srumoy, supra note 278, at 5-90.
decrease as contract amounts increased. Id.

DBE participation tended to
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tral. MDOT acknowledged the results of the Wilson study, which
found all DBE groups overutilized in construction, 2 9 1 but it does not
appear that either Western States or the $648,783 Wilson study it commissioned impacted MDOT's fiscal year 2010 goals proposal. A short
time after the MDOT released the 2010 goals, however, they were
suddenly rescinded and hearings about them were cancelled until further notice.2 92 Therefore, Montana currently has reverted back to the
race-neutral program it adopted after Western States.
D.

MGT Studies
1.

Oregon

Similar to most disparity studies, the MGT Oregon study, "The
State of Oregon Department of Transportation and Availability
Study," began with a legal chapter that theoretically provides a precedent-based framework informing the disparity analysis that follows. 29 3
The Ninth Circuit's emphasis on measuring the capacity of firms and
the USDOT's suggestion that multivariate regression analysis should
be used to "rigorously determine the effects of factors other than discrimination that may account for statistical disparities between DBE
availability and participation" 2 94 might have suggested that MGT
would have to alter its study methodology. In the past, MGT had
often used headcounts of MWBEs and non-MWBEs taken from census data or in various firm lists as availability sources. Although the
study's legal chapter discussed Western States and even quoted the
Ninth Circuit's rejection of subcontracting disparities because "DBE
firms may be smaller and less experienced,"2 95 MGT's Oregon disparity ratios were based on firm headcounts without any controls for
qualifications, size, location, or the frequency of bidding. No distinction was made between MWBEs and certified DBEs.
291 MONTANA DBE Sruy, supra note 278, at ES-5.

292 CANCELLED - Public Hearing To Discuss MDT's DisadvantagedBusiness Enterprise
Goal Methodology, 10/28, Helena, Montana, MONT. AssoCIATID TEaC.

RoUNorAnuEs, (Oct.

14, 2009), http://www.matr.net/article-36327.html. Letter from Cary Hegreberg, Montana Contractors Assocation to John Sullivan (October 10, 2009) (on file with author).
293 MGT OF AMERICA, INc., Tin- STATFE OF OREGON DFPARTMENT OF TRANSPORTATiON

DISPAIT-Y AND AVAILABIIry STUDY 2-1 to 2-24 (2007) [hereinafter OREGON DBE Siunv].

294 Q&A, supra note 153.
295 OREGON DBE STuoY, supra note 293, at 2-16 (citing W. States Paving Co. v. Wash.
Dep't of Transp., 407 F.3d 983, 1001 (9th Cir. 2005)).
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The firm headcounts came from combining lists from the Oregon
Department of Transportation, the State of Oregon, the Associated
General Contractor of Oregon, and the National Association of
Minority Contractors of Oregon. The multiplicity of sources makes
comparison of data about the 845 firms on these lists unlikely, so the
simple headcount approach was chosen. MGT found there were no
African-American-owned prime contractors and only two Asian
American and four Native American. 2 96 For those groups, computing
meaningful disparity ratios was not possible.29 7 MWBEs in general
were underutilized as prime contractors given their headcount proportion, but MGT also reported that the size of the contract was influential in who won prime contracts.2 98
Subcontract outcomes are the more significant disparity because
size matters somewhat less and the DBE program is a subcontractor's
goals program. Figure D reports MGT's subcontractor data.
FIGURE

D

OREGON TRANSPORTATION CONTRACTING SUBCONTRACTOR
2 99

AVAILABILITY AND UTILIZATION DATA

2007 MGT
OCTOBER

(a) Numberof Firmsin VendorList Ex. 4-12
(b) Percentage of Firms Ex. 4-12
(c) Percentage of Subcontractor Dollars Awarded
Ex.4-8

OREGON DISPARITY STUDY

1999

- SEPTEMBER

AfricanAmericans
21
2.8
01

AsianAmericans
24
2.6
0.9

30, 2007

Native
Americans
1
26
2.8
8.2

Hispanics
33
3.6
6

Women
168
18
21.4

NonMWBEs
650
71
63.3

As these statistics show, MWBEs, as a group, were overutilized, par-

ticularly the largest groups-Native Americans, Hispanics, and
women-while African-Americans and Asian-Americans 300 and nonMWBEs were underutilized.
296 OREoN DBE Souy, supra note 293, at 4-25.
297 ORE7GON DBE SruDv, supra note 293, at 5-2 (explaining that due to the mathematical
computations involved, the 0.00 disparity index will indicate a zero utilization).
298 OREGON DBE S-ruoy, supra note 293, at 4-18 (MWBEs won 12.66 percent of the contracts of $1,000,000 or less and only 6.1 percent of the contracts over $5,000,000).
299 See ARIZONA DBE S ruDY, supra note 241.

300 MGT's post-Western States studies have ignored the Ninth Circuit's distinction between
Asian-Pacific Americans and Subcontinent Asian Americans in determining which groups were
eligible for race-conscious contracts, which was present in Western States. Compare ORElGON
DBE Si-uy, supra note 293, at i, with W. States, 407 F.3d at 998-99.
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Prior to Western States, Oregon had a 13.36 percent DBE goal,
with 8.48 percent race-conscious and 4.88 percent race-neutral.30 1
After the MGT study, Oregon proposed an 11.5 percent DBE goal
that was only 1 percent race-conscious and 10.5 percent race-neutral.3 02 The only groups permitted to fill the race-conscious goals were
African -American and Asian-American owned firms, which is no
doubt a reflection of the numbers in Figure D.
2.

Arizona

Eight months after the Western States decision, the Arizona
Department of Transportation (ADOT) "determined it did not have
the necessary quantitative evidence to support continuation of its
race-conscious program" and went race-neutral in its contracting
goals.303 Eighteen months later, ADOT contracted with MGT of
America for a disparity study.3 04 In the pre-Western States era, ADOT
had a DBE goal of 10.5 percent of which the majority (7 percent) was
race-conscious and the remainder (3.5 percent) was race-neutral.3 05
On the basis of the MGT study, ADOT lowered its overall goal to 8
percent with the majority now being race-neutral at 4.9 percent and
the remaining race-conscious component was 3.1 percent. 306 Further,
the fiscal year 2009 program proposed excluding white women and
Native Americans from consideration to fulfill race-conscious goals. 3 0 7
Thus the race-conscious goals were reserved for African Americans,
Hispanic Americans, and Asian Americans because these three
groups were underutilized as construction subcontractors.3 08
The availability data supporting that conclusion was MGT's analysis of the utilization of firms on the ADOT vendor list, which MGT
stated included firms that have worked on ADOT contracts, bid on
301 ORIEGON DEPrr ov TRANSe., DISADVANTAGED BUSINEss ENTERPRISiE GOAL 7 (2006).

302 Letter from Mary E. Peters, Sec'y of Transp., to Matthew L. Garrett, Dir., Or. Dep't of
Transp. (Sept. 9, 2008) (on file with author).
303 Disparity Study and Proposed Overall DBE Goals: Frequently Asked Questions, ARIZ.
DiEP'T OF TRANSP. (April 15, 2009), available at http://www.azdot.gov/azdbe/AZDBECommon/
pdf/041609_.ADOTDisparityStudyFAQ.pdf [hereinafter ARIZONA DBE FAQs].
304 MGT oF AMERICA, INC., AVAILAIlrry ANALYSIS AND DIsPARIrY STunY IOR rlE
ARIzONA DiEPARTMENT oiF TRANSPORTATION (2009) [hereinafter ARIZONA DBE Smoy].
305 Letter from Lisa Wormington, Civil Rights Adm'r, Ariz. Dep't of Transp., to Robert E.
Hollis, Div. Adm'r, Fed. Highway Admin. (Aug. 31, 2005) (on file with author).
306 ARIZONA DBE FAQs, supra note 303, at 2.
307 See ARIZONA DBE FAQs, supra note 303, at 2.
308 ARIONA DBE FAQssupra note 303, at 2.
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them, registered as potential bidders, or are otherwise on the list. In
short, this list includes firms that are active participants in ADOT contracting and firms that have merely expressed an interest in such.
MGT recognized that: "If the availability of minority-and womenowned firms is overstated or understated, a distortion of the disparity
determination will result.""o' Nevertheless MGT treated every firm
on the vendor list as equally available as a prime or subcontractor.31 0
There was no adjustment for firm location, specialty, or size."' Furthermore, while the vendor list application requires information on
racial, ethnic, and gender ownership and the counties in which a firms
wishes to work, it has no place for information about the qualifications and capacity of the firm.3 12 In short, it is not a database that
provides the information Western States requires for measuring availability. MGT's disparity ratios based on vendor list headcounts cannot
begin to answer the question of whether the disparities were caused
by firm differences or by discrimination.
The ADOT vendor lists yielded 198 available firms for construction prime contracts and 781 firms for construction subcontracting.3 13
MGT reported that MWBEs received 15.1 percent of prime contracts
between $100,001 and $1,000,000, but only 3.28 percent of contracts
greater than $1,000,000.314 Of the 1,848 bids submitted on projects
over $1,000,000, only one came from an MBE, though 86 came from
WBEs.3 " This kind of outcome indicates that firm capacity is an
important factor in the size of contracts awarded as the Ninth Circuit
suspected.
Arizona's race-conscious goals were set for subcontracting, so it is
worthwhile to examine the subcontracting outcomes in the MGT
report.

309 ARIZONA DBE SruoY, supra note 304, at 4-7 to 4-8.
310 ARIZONA DBE Sruy, supra note 304, at 7-7.
311 See ARIZONA DBE Soruy, supra note 304, at app. E. MGT did a telephone survey of
524 firms and collected data on revenues etc., but did not use that data to analyze ADOT contracting disparities. ARIZoNA DBE SruuY, supra note 304, at 7-7.
312 See Vendor Registration, ARIZONA STATE PROCUREMENT OFI'IcE, https://procure.az.
gov/bso/external/vendor/reg (last visited Sept. 6, 2011).
313 See ARIZONA DBE Sumv, supra note 304, at 4-8.
314 See ARIZONA DBE SruoY, supra note 304, at 4-13 (reflecting percentages that have
been rounded).
315 See ARIZONA DBE S-mov, supra note 304, at 4-18.
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FIGURE

E

ARIZONA TRANSPORTATION CONTRACTING SUBCONTRACTOR
AVAILABILITY AND UTILIZATION DATA

2009 MGT

ARIZONA DIsPARITY STUDY

JULY 2001

(a) Number of Firms in Vendor List Ex. 414
(b) Percentage ofFirms Ex. 4-14
(c) Percentage of DollarsAwarded Ex. 4.10
(d) Percentage of Contracts Awarded Ex. 4-11

3 16

-

AfricanAmericans
3
038
003
0.13

JUNE

30, 2007

AsianAmericans
1
0.13
0
0.03

Native
Americans
9
1.15
6.69
1.59

Hispanics
49
6.27
4.66
9,62

Women
60
7.68
12.52
10.42

NonMWBEs
659
184.38
76.1
68.22

These numbers make ADOT's decision about group eligibility for
preferences difficult to understand. While African-American and
Asian firms were underutilized, there were only three African American and one Asian-American owned firms in the database, thus without knowing more about the characteristics of those firms, it is hard to
attribute that outcome to a pattern of deliberate exclusion. It also
turns out that the now-excluded groups-Native Americans and white
women-were so overutilized that non-MWBEs were substantially
underutilized as subcontractors in terms of both dollars and number
of contracts awarded. So what pattern of discrimination does the setting of Arizona's race-conscious goals remedy?
V.

THE FUTURE OF WESTERN STATES

Western States has had a major impact on the DBE programs in
all seven of the states in the Ninth Circuit jurisdiction whose disparity
studies were designed to take account of that decision. 3 17 Figure F
displays these changes.

See ARIZONA DBE SruDY, supra note 304.
See supra Part IV.A.1-2 (describing how NERA's Washington State study does not conform to Western States and its Hawaii study has not been released).
316
317
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FIGURE

F

THE IMPACT OF WESTERN STATES ON HIGHWAY CONSTRUCTION

2009 DBE
DBE Groups Excluded
from Race Conscious
State
All
AK
Native Americans,
Non-Minority Women
AZ
Ilispanics,
Sub-Cont. Asians
CA
All
HI
All
ID
All
MT
All
NV
Hispanics, Native Americans,
Women
OR

3 18

GOALS

Pre- Western States
Race
Race
Total DBE
Conscious Neutral
Goal
3.00%
4.00%
7.50%

Post- Western States
Race
Race
Total DBE
Neutral
Conscious
Goal
13.00%
0.00%
13.00%

10.50%

7.00%

3.50%

8.00%

3.10%

4.90%

12.00%
11.00%
11.00%
6.77%
6.00%

12.00%
11.00%
10.39%
1.69%
3.00%

0.00%
0.00%
0.61%
5.08%
3.00%

13.50%
6.80%
10.50%
12.00%
5.70%

6.50%
0.00%
0.00%
0.00%
0.00%

6.50%
6.80%
10.50%
12.00%
5.70%

13.36%

8.48%

4.88%

11.50%

1.00%

10.50%

The post-Western States era can be considered a kind of controlled experiment to test the Ninth Circuit's hypotheses that local
market studies, controlling for firm capacity and examining specific
DBE groups, would not support previous configuration of state DBE
programs. As it has turned out, even with their flaws, the new studies
have largely confirmed the Circuit's hypotheses about both groups
and capacity. Consequently, the post-Western States DBE programs
are significantly more narrowly tailored than earlier programs. As
Figure F shows, each Ninth Circuit state disparity study following
Western States' rules has resulted in decreased DBE race-conscious
goals. Four states have gone entirely race-neutral. Three have some
race-conscious components, but have excluded some groups, including
such large and politically powerful contracting groups like Hispanics
in California, women in Arizona, and women, Hispanics, and Native
Americans in Oregon. These results may suggest to courts in other
circuits that disparity studies are necessary if DBE programs are to be
narrowly tailored.
Croson urges governments to be active, not passive, in confronting problems of discrimination and access to public contracting,
318 See La Noue, Setting Goals, supra note 25 at 446-450. These percentages only apply to
state highway DBE goals. The percentages set for airport and transit projects may be different.
The impact is fluid as states set new DBE goals annually until March 16, 2010. States now set
new DBE goals every three years. Memorandum from Allen Masuda, Assoc. Adm'r for Civil
Rights, to Div. Adm'rs, U.S. Dep't of Transp. (Mar. 16, 2010) (on file with author). Further, new
data and studies may emerge and new judicial decisions may affect the legal landscape.
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programs.3 19 Justice O'Connor

Where such discrimination occurs, a city would be justified in penalizing the discriminator and providing appropriate relief to the victim of
such discrimination ..... [Further,] in the absence of evidence of such
discrimination, the city has at its disposal a whole array of race-neutral
devices to increase the accessibility of city contracting opportunities to
small entrepreneurs of all races. 320
After the post-Western States studies, many states considered new
race-neutral measures. The Caltrans BBC study, for example, proposed about twenty-five new strategies. One race neutral-effort, however, is conspicuously absent from all the state plans-increased
efforts to sanction identified discrimination. After spending more
than $4 million, none of the state studies has identified a single contract where discrimination took place; an agency, contractor, lender,
or union which discriminated, or a DBE which suffered discrimination. DBE goal setting, as Judge Leighton suspected, may too often
be a remedy in search of a problem.3 21
While Figure F displays the immediate impacts of Western States,
there may be some broader implications as well. By raising fundamental questions about the administrative assumptions for implementing DBE highway programs, the Ninth Circuit's Western States
decision created additional unanswered issues.
One issue is whether Western States applies to USDOT fund
recipients in their non- transportation programs, such as airport concessions. Any airport that receives federal transportation funds is
required to set a DBE goal in the award of its concession franchisescar rentals, restaurants, book stores, etc. 3 22 Generally, the airport
chooses a prime contractor who is responsible for subcontract leases,
and certain dollar amounts must go to DBEs. That process parallels
the highway subcontracting process, except the measurement of DBE
319 See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989).
320 Id. (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-803 (1973)).
321 The trial judge worried that local recipients should "have an obligation under the regulations to make sure that they are not armed with a remedy in search of a problem. In other
words, there has to be some evidence of discrimination." Transcript of Oral Argument at 43, W.
States Paving Co. v. Wash. State Dep't of Transp., (No. COO-5204 RBL) (W.D. Wash. Sept. 3,
2003). But he ultimately did not require such a finding. Id.
322 49 C.F.R. H§23.5, 23.41 (2011).
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availability for airport concessions is very complex, since some subleases go to national chains and others are individually negotiated
with local businesses. After Western States, some airports, such as San
Diego, eliminated their airport DBE concessions program in favor of
race-neutral programs.3 23 Few airports have used disparity studies or
have made formal findings of discrimination. USDOT has not clarified the obligations of airports without findings of discrimination to
continue race-conscious concession programs, but after the Pacific
Legal Foundation sued the Oakland International Airport, that Air32 4
port decided to drop its race-conscious concession goals.
A second issue is Western States' impact on other forms of DBE
programs that USDOT does not administer. The structure of other
federal DBE programs, such as those funded by the Environmental
Protection Agency (EPA) and the Department of Energy closely follow the pattern set in the transportation programs. The groups that
receive the presumption of being socially disadvantaged and the process by which recipients set local DBE goals for federal agency
approval are the same. Of course, the Adarand requirement that
strict scrutiny is the judicial test to determine their constitutionality is
the same.325
Consequently, the Pacific Legal Foundation wrote letters to three
EPA recipients in California-the Air Resources Board (ARB),
Water Resources Control Board (WRCB), and the Integrated Waste
Management Board (IWMB)-asking them to cease and desist from
using race-and gender-conscious goals on the federally-financed project they managed. 32 6 ARB and WRCB had MWBE goals ranging
from 30 percent in construction to 61 percent in services.32 7 The goals
for IWMB were 26 percent construction and 44 percent services.3 28
323 Letter from Breton K. Lobner, Gen. Counsel, San Diego Reg'l Airport Auth. to Sharon
Browne, Pac. Legal Found. (Mar. 29, 2006) (on file with author).
324 Letter from Mara E. Rosales, Pub. Law Grp., to Sharon Browne, Pac. Legal Found.
(Sept. 17, 2008) (on file with author).
325 Compare Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995), with W. States
Paving Co. v. Wash. State Dep't of Transp., No. C00-5204, 2006 WL 1734163, at *3 (W.D. Wash.
2006) (stating that Washington's DBE program is subject to strict scrutiny).
326 Letters from Sharon Browne, Pac. Legal Found., to Robert F. Sawyer and Bd. Members
of Air Res. Bd., Tam M.DoDuc and Bd. Members of State Water Res. Control Bd., and Margo
Reid Brown and Bd. Members of Integrated Waste Mgmt. Bd. (Jan. 29, 2007) (on file with
author).
327 Id.
328 Id.
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The goals in each case were essentially based on census data
headcounts of businesses.
In its letter to the three California EPA recipients, PLF argued
that unless they could show a federal requirement to use race-conscious means, such measures were forbidden by Prop. 209.329 PLF also
pointed out that none of the three state boards had made a finding of
discrimination.3 o Consequently, they were not in compliance with the
Western States principle that such findings were a necessary prerequisite for the use of racial classifications. Then came the hammer. PLF
reminded the three boards that SMUD paid $635,000 in attorney's
fees for violating Prop 209.331 PLF also asserted public employees
who operate illegal acts are not entitled to immunity for discretionary
acts and might be personally liable for compensatory and punitive
damages.332
The third major issue is how specific the geographical finding of
discrimination has to be before local recipients can resume the use of
race-conscious means implementing their DBE program. The Ninth
Circuit, in disapproving WSDOT's effort to show disparities implying
discrimination noted that DBEs "may be concentrated in certain geographical areas of the State, rendering them unavailable for a disproportionate amount of work."333 The federal brief in Western States
argued that USDOT's regulations were narrowly tailored because
they "help ensure that recipients use remedial measures only when
discrimination or its effects are present in the local market." 33 4
Whether a local market is a state, a locality within a state, or a particular transportation function with specialized markets, such as a regional
airport or transit district, has not been answered. The answer is of
immense importance in determining the number of disparity studies
that will be commissioned and the complexity of future DBE program
administration.
329 Id.
330 [d.
331 Id.

332 Letters from Sharon Browne, Pac. Legal Found., to Robert F. Sawyer and Bd. Members
of Air Res. Bd., Tam M.DoDuc and Bd. Members of State Water Res. Control Bd., and Margo
Reid Brown and Bd. Members of Integrated Waste Mgmt. Bd. (Jan. 29, 2007) (on file with
author).
333 W. States Paving Co. v. Wash. State Dept. of Transp., 407 F.3d 983, 1001 (9th Cir. 2005).
334 Brief for the United States as Appellee at 28, W. States, 407 F.3d 983 (9th Cir. 2005)
(No. 03-35783).
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Most states in the west are large and geographically diverse.
Does a finding of discrimination in Los Angeles create a sufficient
predicate for a race-conscious program in San Diego or San Francisco? What about the distinctive economies in the Inland Empire or
the Redwood country in the north? The Caltrans BBC study divides
that state into 12 different regions and produced disparity ratios for
each.33 6 Not surprisingly, the patterns of underutilization and overutilization for the various groups were quite different.
If a state highway disparity study shows discrimination does that
suffice for every local highway recipient? What about airports and
rapid transit districts? Lawyers for the San Francisco Airport and Bay
Area Rapid Transit must think separate studies are required. Those
agencies, with long established DBE programs, are not relying on the
Caltrans study, but are funding their own studies. 337 The more remote
an airport and transit district is, generally, the less affluent it will be.
What is their obligation to determine whether discrimination exists?
The fact is that they each have their own histories of measuring availability in their own marketplace, measuring utilization on their distinctive projects, and setting their own DBE goals. The current USDOT
practice is that local recipients propose their own goals and submit
them for approval to the respective federal authorities in FHWA,
FAA and FTA for approval because local or sub-state recipients actually award the bulk of the contracts. That bureaucratic arrangement
would seem to be the definition of "the local market" for which discrimination must be found."3
Furthermore, there is the major issue about the impact of Western
States on transportation DBE programs in other areas of the country.
335 Transcript of Oral Argument at 16-17, W. States Paving Co. v. Wash. State Dept. of
Transp., (No. C00-5204 RBL) (W.D. Wash. Sept. 3, 2003) ("Most of the goals ... are, for example, set higher in Seattle because there's a lot more DBEs; they're relatively low-in fact, we
often don't set any goals in Eastern Washington because it is difficult to find available DBEs....
[T]here's no study or-there was no analysis of whether there's been discrimination in Clark
County [where the contract at issue was located], for example. It's our understanding that we
didn't need to do that. We really don't have the resources to do it, and so we didn't.").
336 See CALrRANs BBC SruoY, supra note 187.

337 For example, the San Francisco International Airport suspended it race-conscious goals
pending completion of a new disparity study. Letter from Leo Fermin, Deputy Airport Dir., S.F.
Int'l Airport, to Scott A. Sommerdorf, Pac. Legal Found., (Nov. 7, 2006) (letter on file with
author).
338 For example, in California the fiscal year 2004 Airport DBE goal was 5.7 percent at
Palm Springs International. ProposedDBE Overall Goals 2008-2009 Palm Springs International
Airport, www.palmspringsca.gov/Modules/ShowDocument.aspx?documentid=1205.
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According to Western States, even if Congress has created a national
compelling interest, without local studies that find local discrimination
the DBE program cannot be narrowly tailored.3 39 Here is an anomaly
because USDOT has insisted that the Ninth Circuit ruling applies only
to the nine western states, though USDOT and USDOJ's Western
States' joint brief interprets the transportation statute's DBE requirements and relevant constitutional principles as applicable in any
state. 34 0 Five members of the United States Commission on Civil
Rights issued a letter urging the Bush Administration to reconcile this
conflict by adopting the Western States rule in other parts of the country.341 Why should a narrow tailoring requirement to make a state
finding of discrimination for each of the six principal DBE groups
apply to Oregon, but not Oklahoma or Ohio? 342
The post-Western States disparity studies have supported hypothesis of both the federal parties and the Ninth Circuit's that there
would be no uniform pattern of discrimination in the highway construction industry against all the preferred groups in the DBE program in all the jurisdictions where the program operates. It will be
some time before a final judgment can be reached on the significance
of the Ninth Circuit's Western States ruling. It is possible that all it will
have done is to create a number of expensive disparity studies in the
Ninth Circuit states. On the other hand, Western States has raised the
evidentiary bar,343 so it is also possible that courts will find the new
round of disparity studies flawed as they have found the previous
ones. Even without litigation, however, post-disparity study DBE
programs in the Ninth Circuit states will be fundamentally different,
much more narrowly tailored and more complex to administer with
339 W. States Paving Co., Inc. v. Wash. State Dept. of Transp., 407 F.3d 983, 1003 (9th Cir.
2005).
340 Brief for the United States as Appellee at 28-30, W. States Paving Co. v. Wash. State
Dept. of Transp., 407 F.3d 983 (9th Cir. 2005) (No. 03-35783).
341 Letter from Gerald A. Reynolds, Chairman of U.S. Comm'n on Civil Rights, et al., to
President George W. Bush (Aug. 4, 2008) (on file with author).
342 In one case where the USDOJ was not involved, the court decided not to follow Western States in requiring local evidence of discrimination. See N. Contracting, Inc. v. Illinois, 473
F.3d 715, 717-18, 721 (upholding that state's use of race-conscious goals in its transportation
DBE program though the case began before Western States; IDOT had completed a disparity
study which made a finding of discrimination that satisfied the district court).
343 See supra Part Ill. Arguably, the Ninth Circuit standards will have an impact on the
conduct of disparity studies nationally, since the handful of consulting firms that do these studies
would have difficulty explaining why they measured capacity, for instance, in one of their studies, but not in others. See Q&A, supra note 153.
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diminished political support. Consequently, when recipients do not
find evidence of discrimination against several of the six major groups
in the DBE program, in each relevant industry and in each local marketplace area, the patchwork result may cause more recipients to
choose to use only race-neutral approaches as Nevada and Idaho did.
Finally, the central message of Western States is that recipients of
federal funds can only use race-conscious devices after there has been
a local finding of discrimination. If that becomes national law, then
the whole edifice of the DBE program will have to undergo fundamental reform, which will probably create for the first time in decades
a debate about whether there are better alternatives to insure equal
opportunity in contracting.

