THE SUPREME COURT'S CHEVRON DEFERENCE MISSTEP ON
POSTHUMOUSLY CONCEIVED CHILDREN AND THEIR
ENTITLEMENTS TO SURVIVOR BENEFITS

Elizabeth A. Hohenstein*

INTRODUCTION

According to the Social Security Administration's (the "SSA")
statistics, ninety-eight out of every 100 children could receive survivor
benefits if a working parent dies.' These figures beg the question,
"Who are the two children that cannot receive the survivor benefit?"
In 2012, the Capato twins became those two unlucky numbers.2
Robert and Karen Capato married in 1999.' Shortly after their
wedding, Robert was diagnosed with cancer.' Facing the possibility of
Robert becoming sterile from chemotherapy but hoping to have children in the future, the couple decided to preserve Robert's sperm.'
Unfortunately, Robert lost his fight against cancer before he and
Karen could use the deposited sperm to conceive. 6 Following Robert's death, Karen conceived using Robert's frozen sperm and gave
birth to twins.' Karen then applied for survivor benefits on the twins'
behalf' but the SSA denied her application and did not recognize the
twins as Robert's children for the purpose of receiving survivor benefits.9 After years of litigation and appeals to procure benefits for her
* George Mason University School of Law, J.D. Candidate, May 2015: Marymount University, B.A. Criminal Justice & Sociology, 2007, summa cum laude. I would like to thank my
family for their constant support throughout law school and the George Mason University Civil
Rights Journal, especially the 2014-2015 Board of Editors.
1 Soc. SEC. AwmIN., SSA Publication No. 05-10084, Survivor Benefits, 4 (2013).
2 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021 (2012).
3 Id. at 2025.
4 Id. at 2026.
5 Id.
6 Id.
7 Id.
8 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2026 (2012).
9 Id.
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two children, Karen's case finally reached the Supreme Court.'o
Unfortunately, the Court's final judgment disappointed the Capato
family." The Supreme Court automatically applied Chevron deference to the SSA Commissioner's (the "Commissioner") previous decision not to extend survivor benefits to the twins.12
This Note will argue that the Supreme Court's automatic application of Chevron deference is incorrect. First, under step one of Chevron, the Social Security Act (the "Act") is outdated, and therefore,
Congress did not specifically grant the SSA the power to determine
the eligibility of posthumously conceived children. Then, under Chevron step two, this Note argues that SSA's interpretation is unreasonable because it applies outdated federal and state law, which creates
inequality among the class of posthumously conceived children.
Part I of this paper discusses the necessary federal statutes and
federal case law involving posthumously conceived children and their
eligibility for SSA survivor benefits. Part I also provides an overview
of Chevron deference and its specific application to circuit court cases
involving posthumously conceived children. Part II explains how the
Supreme Court incorrectly relied upon Chevron deference as its justification for supporting the SSA's statutory interpretation of the Act.
This Note concludes that the Supreme Court's decision is arbitrary
and capricious because the Social Security Act is outdated and inapplicable to posthumously conceived children.
I.

BACKGROUND

To fully understand the Supreme Court's decision in Astrue v.
Capato, one must delve into the Social Security Act and the specific
provisions that have been questioned by past courts when deciding the
fate of posthumously conceived children." After developing an
understanding of the Social Security Act, this Part will provide an
overview of Chevron deference, the deferential standard the Supreme
Court used in Astrue v. Capato.14 Then, this Part will discuss posthumous conception and the individual circuit court decisions that cre10 Id. at 2026-27.
11 Id. at 2026.
12 Id.; see infra Part I.B.
13 See infra Part L.A.

14 See infra Part 1.B.
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ated a split.' 5 Finally, this Part will review the Supreme Court's
opinion in Astrue v. Capato to provide the necessary facts and analysis

of the 2012 decision. 16
A.

The Social Security Act

In May 1935, the Senate passed the original Social Security bill in
response to President Franklin D. Roosevelt's call" for "legislation to
provide assistances to unemployed, aged, destitute children, and physically handicapped" Americans." Congress then amended it to
become the Social Security Act and, in 1939, President Roosevelt
signed the Social Security Act Amendments into law. 19 The amendments broadened the Act to make survivors and dependents eligible
to receive benefits under the Act due to "the premature death of a
covered worker." 20 These amendments changed the focus of the
Social Security Act into a "family-based economic security
program." 21
Every child who wishes to claim survivor benefits must pass statutory requirements as dictated in the Act.2 2 Currently, the Act states
that child insurance benefits extend to "every child (as defined in Section 416(e) of this title) of an individual . . . who dies a fully or currently insured individual." 23 Section 416 lays out the broad statutory
language allowing children to receive survivor benefits.24 Section

416(e) defines "child" as "the child or legally adopted child of an individual."25 Section 416(e) uses the term "child" twice.2 6 It is first used
in the prefatory language and is used again to define a child further
15 See infra Parts IC-I.F.
16 See infra Part I.G.
17 Historical Background and Development of Social Security, Soc. Slic. ADMIN., http://
www.ssa.gov/history/briefhistory3.htmi (last visited on January 3, 2014) [hereinafter Historical
Background].
18 Social Security History, Soc. SEc. ADMIN., http://www.ssa.gov/history/thismonthl.html
(last visited on February 23, 2015).
19 Historical Background, supra note 17.
20 Id.
21 Id.

22 Schafer v. Astrue, 641 F.3d 49, 51 (4th Cir. 2011).
23 42 U.S.C. § 402(d)(1) (2012).
24 See § 416(e), (h).
25 § 416(e).
26 Id.
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for the purposes of applying the statutory benefits of survivorship.2 7
Both uses of the word "child" in the statutory language of Section
416(e) lack further elaboration or requirements for application of the
term. 28
However, Section 416(h) of the statute provides additional clarification of the term "child." To qualify as a child for the purposes of
the subsection,
The Commissioner of Social Security shall apply such law as would be
applied in determining the devolution of intestate personal property
by the courts of the State in which such insured individual is domiciled
at the time such applicant files application, or, if such insured individual is dead, by the courts of the State in which he was domiciled at the
time of his death, or, if such insured individual is or was not so domiciled in any State, by the courts of the District of Columbia. Applicants who according to such law would have the same status relative
to taking intestate personal property as a child or parent shall be
deemed such.29
These sections of the Act have provided the framework for how children can receive survivor benefits due to the death of a qualified parent worker. 30 All federal circuit courts that have decided
posthumously conceived children's eligibility for benefits have agreed
that children must be evaluated under Section 416(e) of the Act to
qualify for SSA survivor benefits." The Courts of Appeal were split,
however, as to whether Section 416(e) would suffice for determining if
posthumously conceived children could receive survivor benefits, or if
the application of Section 416(h) would be necessary in addition to the
application of Section 416(e).3 2 When applying Section 416(e), the
Courts of Appeal used each state's intestacy laws to determine if a
27 Astrue v. Capato ex ret B.N.C., 132 S. Ct. 2012, 2027-28 (2012).
28 Id.

29 42 U.S.C. § 416(h)(2)(A) (2012).
30 See § 416(e), (h).
31 See Beeler v. Astrue, 651 F.3d 954 (8th Cir. 2011); Schafer v. Astrue, 641 F.3d 49 (4th
Cir. 2011); Capato v. Comm'r of Soc. Sec., 631 F.3d 626 (3rd Cir. 2011); Gillett-Netting v. Barnhart, 371 F.3d 593 (9th Cir. 2004).
32 Compare Beeler v. Astrue, 651 F.3d 954 (8th Cir. 2011); Schafer v. Astrue, 641 F.3d 49
(4th Cir. 2011), with Capato v. Comm'r of Soc. Sec., 631 F.3d 626 (3rd Cir. 2011); Gillett-Netting
v. Barnhart, 371 F.3d 593 (9th Cir. 2004).
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child qualified for survivor benefits based on the statutory language of
the Act.33
B.

The Judiciary's Use of Chevron: Deferring to Agency
Interpretations

In 1984, the Supreme Court's decision in Chevron, U.S.A., Inc. v.
Natural Res. Def Council, Inc. provided the judicial branch with substantive guidance for the application of previous agency determinations to current court cases.34 The Chevron decision created a twopart test for courts to apply when deciding whether an agency's interpretation of a statute is correct.
The first step for courts in evaluating whether Chevron deference
is appropriate when reviewing an agency's decision is to determine
whether a Congressional statute has directly spoken to the precise
question at issue.36 If Congress explicitly intended to give the agency
the power to resolve the exact issue facing the court, that intention
and grant of power to the agency is considered law and will be followed accordingly.37 When Congress speaks to the exact issue and
gives the agency the power to resolve it, the courts must follow that
explicit grant of power to enforce the agency's previous determination.3 1 If the answer can be determined under the first step of Chevron, then the court need not go any further in its analysis.39
However, if Congress has not explicitly granted the agency power
over the exact issue, the court must employ the second step of Chevron for resolution.' 0 "If the statute is silent or ambiguous with respect
to the specific issue, the question for the court is whether the agency's
33 See Beeler v. Astrue, 651 F.3d 954 (8th Cir. 2011); Schafer v. Astrue, 641 F.3d 49 (4th
Cir. 2011).
34 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 839 (1984). The
facts involve the Environmental Protection Agency regulations pertaining to the implementation
of requirements pursuant to the Clean Air Act Amendments of 1977. Id.
35 Id. at 842-44.
36 Id.
37 Id.

38 Nathan Rick Allred, The Uncertain Rights of the Unknown Child: Federal Uniformity to
Social Security Survivors Benefits for the Posthumously Conceived Child After Astrue v. Capato,
66 OKLA. L. REV. 195, 200 (2013) (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 842 (1984)).
39 Id. at 200 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842-43 (1984)).
40 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).
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answer is based on a permissible construction of the statute." 41 The
agency's interpretation can be neither arbitrary nor capricious. 42 The
agency's construction must be a reasonable interpretation of the statutory language to receive Chevron deference.4 3
Posthumous Conception

C.

Reproductive technologies have provided options to couples that
are facing sterility due to cancer treatments.44 Men receiving cancer
treatment face the possibility of becoming sterile from treatment, and
therefore a couple may choose to freeze sperm to allow them to have
children in the future. 45 These types of advances in modern medicine
and reproductive technology have made posthumous conception a
reality. 46 Assisted reproductive technology encompasses the use of
technology and intervention to bring about conception and eventual
birth of a child after the death of the gamete provider.47
Posthumous conception is "the transfer of an embryo or gametes
with the intent to produce a live birth after the gamete provider has
died." 48 Although the use of different reproductive technologies has
become a "widely accepted . . . medical procedure" since the 1980s,
the specific use of these reproductive technologies for posthumous
conception has not been as easily accepted in the medical and legal
community. 49 However, there are multiple valid reasons why a wife
may want to use the sperm of her husband after his death. 0 At the
Id.
Id. at 844.
43 Id.
44 Jennifer Matystik, Posthumously Conceived Children: Why States Should Updated Their
Intestacy Laws After Astrue v. Capato, 28 BERIKEiiY J. GEND)ERt L. & JUST. 269, 271 (2013).
45 Laurence C. Nolan, Critiquing Society's Response to the Needs of Posthumously Conceived Children, 82 OiR. L. Rrv. 1067, 1072 (2003).
46 Id.
47 Raymond C. O'Brien, The Momentum of Posthumous Conception: A Model Act, 25 J.
L. & Poty 332, 333 (2009).
CONTIEMP. HEALr
48 American Bar Association Model Act Governing Assisted Reproductive Technology 8
(Feb. 2008), http://apps.americanbar.org/family/committees/artmodelact.pdf.
49 O'Brien, supra note 47, at 339-41.
50 Benjamin C. Carpenter, A Chip Off the Old Iceblock: How Cryopreservation Has
Changed Estate Law, Why Attempts to Address the Issue Have Fallen Short, and How to Fix It, 21
CORN7u. J.L. & PUB. PoL'Y 347, 358-59 (2011) ("There are, however, many reasons why an
individual may do so, particularly if the individual does not intend to remarry. Some do so as a
tribute to a deceased partner. Others may do so for religious reasons. Still others may do so out
of a desire to know the child's genetic origin ... Further, if a couple had embryos frozen before
41

42
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time of conception, a mother is most likely only focusing on the birth

of a happy, healthy baby, and is probably unaware of the legal issues
that may face her and her child because of posthumous conception."
This was likely the case for Karen Capato and her twins.
D.

Gillett-Netting v. Barnhart: The Ninth Circuit Refusal to Use
Chevron Deference and Siding with the Natural Child
Analysis under Section 416(e)

In Gillett-Netting v. Barnhart, the Ninth Circuit became the first
Court of Appeals to discuss the interpretation of Section 416 when
In
deciding the entitlements of posthumously conceived children.
1996, Rhonda Netting used her husband Robert's deposited sperm to
conceive and give birth to twins a year after Robert's death." The
SSA denied Rhonda's application to claim survivor benefits on behalf
of her twins.54 The SSA, the Administrative Law Judge, and the district court all denied her claims, forcing Rhonda to appeal to the
Ninth Circuit for the receipt of survivor benefits on behalf of her
children.
The Ninth Circuit reversed the lower court's decision and held
that under Section 416(e) the twins qualified as "children" for the purpose of receiving survivor benefits under the Act.5 6 The court found
that other courts and the SSA itself concluded that the word "child"
meant a "natural, or biological, child of the insured.",5 Because the
twins were the legitimate children of Rhonda and Robert, the twins
qualified for SSA benefits.58 The court determined that Section
416(h) was an alternative way for children whose parentage was in
dispute to qualify for survivor benefits. 59 The court also saw this as an
the decedent's death and the surviving partner is now sterile, the use of the frozen embryos may
be the only way for the survivor to have his or her own genetic child. Also, in many cases it will
cost significantly less to use the deceased partner's genetic material than to obtain gametes from
a new donor.").
51 Nolan, supra note 45, at 1071.
52 See Gillett-Netting v. Barnhart, 371 F.3d 593 (9th Cir. 2004).
53 Id. at 594-95.
54 Id. at 595.
55 Id.

56 Id. at 596-97.
57 Id. at 596.
58 Gillett-Netting v. Barnhart, 371 F.3d 593, 596 (9th Cir. 2004).
59 Id. at 599.
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alternative for those who did not qualify under Section 416(e).o The
Circuit Court decisively concluded that it would make little sense to
force qualification under Section 416(h) when the marriage of the
child's parents can provide legitimacy.6 1
"The Ninth Circuit held that satisfying section 416(e) is sufficient
for an applicant to qualify as a child under the Act, and implied that
the identical structure of the regulation and provisions in the Act
made a Chevron deference inquiry unnecessary." 62 As a result of the
Ninth Circuit's decision, the SSA issued an acquiescence ruling 63 stating that such an interpretation would only be followed by the states
within that Circuit.64
E.

Schafer v. Astrue: The Fourth Circuit Resolving SSA Benefits
for Posthumously Conceived Children at Chevron Step One

A few years after the Ninth Circuit's decision in Gillett-Netting v.
Barnhart, the Fourth Circuit disagreed with the holding in Schafer v.
Astrue, when it applied Chevron deference to determine eligibility of
posthumously conceived children for SSA benefits. 65 Don and Janice
Schafer, Jr. were married in 1992; four months later, Don was diagnosed with cancer.6 6 In December 1992, Don deposited his sperm for
storage and died in March 1993 as a result of a heart attack.67
Approximately seven years after Don's death, Janice conceived and
gave birth to a child using Don's frozen sperm.6 8 After an Administrative Law Judge awarded survivor benefits to Janice's child, the
SSA's Appeals Council reversed the decision because the child could
60 Id. at 597.
61 Id. at 599.
62 Alycia Kennedy, Social Security Survivor Benefits: Why Congress Must Create a Uniform
Standard of Eligibility for Posthumously Conceived Children, 54 B.C. L. REv. 821, 832 (2013)
(internal quotations omitted).
63 Social Security Rulings - Preface, Soc. SE3c. ADMIN, http://www.ssa.gov/OPHome/
rulings/rulings-pref.htmi (last visited on Oct. 14, 2013) ("Acquiescence Rulings explain how SSA
will apply decisions of the United States Courts of Appeals that are at variance with the SSA's
national policies in adjudicating claims . . . SSA will apply Courts of Appeals holdings as
explained in these Acquiescence Rulings to other cases in the same circuit where the issues
involved are basically the same.").
64 SSAR 05-1(9), 70 Fed. Reg. 55656, 55657 (Sept. 22, 2005).
65 Schafer v. Astrue, 641 F.3d 49, 53-54 (4th Cir. 2011).
66 Id. at 51.
67 Id.
68 Id.
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not inherit property under Virginia's state intestacy6 9 laws, and therefore did not qualify as a Don's child for the purposes of the Act.70
The Commissioner had determined that Section 416(h) provides
the proper framework that must be used to determine if a child could
receive survivor benefits from the SSA.7 ' The Fourth Circuit criticized
other Circuits for only using Section 416(e) and completing the analy-

sis by qualifying children under Section 416(h) as well. 72 The court
concluded that other courts' application of the Act was inconsistent
with the Act's overall structure and Congress's intent for enacting

Section 416(h).
After the Fourth Circuit analyzed the SSA's reasoning for requiring all children applying for survivor benefits to qualify under Section
416(h),7 4 the court deferred to the Commissioner's use of Chevron
deference to justify its decision.75 The court concluded that Congress

had left the application of the Act up to the SSA and its Commis-

sioner. 76 Therefore, under Chevron step one, the Fourth Circuit
agreed with the SSA's determination and application of the Act. 77
The court refused to use the case to stimulate legislative action.78
Under Chevron, the court enforced the SSA's "long-held position"
that state intestacy should dictate the receipt of survivor benefits.7 9
The Fourth Circuit's decision effectively denied Janice's daughter SSA
survivor benefits.80
69 Virginia has since passed legislation to account for posthumously conceived children
within the intestacy laws. VA. Coon; ANN. § 20-158 (2000).
70 Schafer, 641 F.3d at 51.
71 Id. at 52.

72 Id. at 54 (criticizing other circuits for overlooking the plain and explicit instructions that
Congress has provided for determining the status of a child because § 416(h) is to be used for the
clarifying the subchapter which includes § 416(e)).
73 Kennedy, supra note 62, at 837 (citing Schafer v. Astrue, 641 F.3d 49, 54-55 (4th Cir.
2011)).
74 Schafer v. Astrue, 641 F.3d 49, 54-56 (4th Cir. 2011).
75 Id. at 56 (stating that Congress's intent when enacting the Act was to allow the SSA to
resolve statutory ambiguity and that the interpretation of the instant case was permissible).
76 Id.

77 Id. at 63 (explaining that Chevron deference was created for the courts to apply administrative law doctrines within cases to reach a uniform result).
78 Id. at 61-62 ("We are hesitant to strike out ahead of Congress by addressing this increasingly important issue through a novel interpretation of the Act.").
79 Id. at 62.
80 Schafer v. Astrue, 641 F.3d 49, 63 (4th Cir. 2011).
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Beeler v. Astrue: The Eighth Circuit's Use of Chevron
Deference and Denial of Social Security Benefits Under
State Intestacy Laws

Beeler v. Astrue became the third case to reach the Eighth Circuit
Court on the issue of posthumously conceived children's eligibility for
SSA survivor benefits.' In this final case of the circuits' split, before
even getting married to Patti, Bruce Beeler was diagnosed with acute
leukemia and was advised by his doctors to undergo chemotherapy
treatments in early 2000.82 In November 2000, Bruce deposited his
semen at a fertility clinic because Bruce and Patti wanted to have children in the future." As Bruce's health declined, he signed a hospital
form in February 2001, bequeathing his deposited semen to Patti, and
agreed to acknowledge paternity of any child that may result from the
use of his semen.8 4 Bruce died in May 2001 as a citizen of Iowa.85
Patti later used Bruce's semen to conceive and give birth to a
baby girl on April 28, 2003.86 Then, in June 2003, Patti Beeler filed an
application with the SSA to secure survivor benefits on behalf of her
daughter.8 The SSA used 20 C.F.R. 404.354"-55" as the criteria necessary for reviewing Section 416(e).90 The language of Section 404.354
tracked closely to the criteria required in Section 416(h)." Thus, the
Commissioner reasoned, an individual must meet the Section 416(h)
criteria to qualify as a natural child under Section 416(e). 92 Because
Patti's daughter did not qualify as a child under Section 416(h) and
81 Beeler v. Astrue, 651 F.3d 954 (8th Cir. 2011) (affirming the lower courts decision by
enforcing established administrative law).
82 Id. at 956.
83 Id.

84 Id. at 956-57.
85 Id. at 957.
86 Id.
87 Beeler v. Astrue, 651 F.3d 954, 957 (8th Cir. 2011).

88 20 C.F.R. § 404.354 (2014) ("You may be related to the insured person in one of several
ways and be entitled to benefits as his or her child, i.e., as a natural child, legally adopted child,
stepchild, grandchild, stepgrandchild, or equitable adopted child.").
89 20 C.F.R. § 404.355 (2014) ("You may be eligible for benefits as the insured's natural
child if any of the following conditions is met: (1) You could inherit the insured's personal property as his or her natural child under State inheritance laws, as described in paragraph (b) of this
section.").
90 Beeler, 651 F.3d at 960.
91 Id.
92 Id.
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Iowa's intestacy laws, the Commissioner denied Patti's application for
survivor benefits for her daughter. 93
After the Commissioner denied the application, an Administrative Law Judge reviewed the Commissioner's decision and also recommended that Patti's daughter should not receive benefits. 94 The
district court reversed that decision, and the Commissioner filed an
appeal with the Eighth Circuit.95

The Eighth Circuit held that the Commissioner's original analysis
under Section 416(h) 96 and his decision to deny Patti's daughter survivor benefits was reasonable and, therefore, entitled to Chevron deference." The court found deferral to the Commissioner's interpretation
to be appropriate under the first step of Chevron because "Congress
delegated authority to the agency generally to make rules carrying out
the force of law, and that the agency interpretation claiming deference
was promulgated in the exercise of that authority."9 8 The Eighth Circuit then used the second step of the Chevron test to bind the court to
the SSA Commissioner's original interpretation of the statutory language.9 9 Under Chevron, the Eighth Circuit deferred to the SSA
Commissioner's interpretation of the statute and denied survivor benefits to Patti's daughter because the Commissioner's interpretation
was neither erroneous nor inconsistent."
G.

Astrue v. Capato and Its Legacy for Future Posthumously
Conceived Children

Robert and Karen Capato married in 1999 and shortly following
their marriage, Robert was diagnosed with esophageal cancer. 0 ' Following his diagnosis, Robert was told that he might become sterile as a
result of his cancer treatment.1 0 2 Robert deposited his semen into a
93 Id. at 965.
94 Id. at 957.
95 Id. at 960.

96 Beeler v. Astrue, 651 F.3d 954, 960 (8th Cir. 2011) ("The regulations make clear that the
SSA interprets the Act to mean that the provisions of § 416(h) are the exclusive means by which
an applicant can establish 'child' status under § 416(e)").
97 Id. at 956.

98 Id. at 959 (quoting United States v. Mead Corp., 533 U.S. 218, 226-27 (2001)).
99 Kennedy, supra note 62, at 839.
100 Beeler, 651 F.3d at 959, 961-62.
101 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2012, 2026 (2012).
102 Id.
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sperm bank where it was frozen and stored for future use. 03 Unfortunately, Robert's health began to fail and he died in early 2002.' At
the time of his death, Robert was domiciled and lived in Florida.'0 5
Following Robert's death, Karen began in vitro fertilization using his
frozen sperm.1 0 6 Karen gave birth to twins approximately eighteen
0
months after Robert's death.o'
Karen then filed for Social Security
survivor benefits on behalf of her twins, but the SSA denied her application.'0 The U.S. Federal District Court for the District of New
Jersey affirmed the SSA's initial decision to deny Karen's application
on behalf of her twins.o' The district court concluded that the twins
could only receive SSA benefits if they could inherit from Robert
under Florida's intestacy laws as required in Section 416(h)(2)(A).110
The Third Circuit reversed the district court's decision by determining
that Section 416(e) allowed the undisputed biological children of a
deceased wage earner to qualify for benefits without requiring the
court to analyze the twins' SSA entitlements under Section
416(h)(2)(A) and state intestacy laws."'
The Third Circuit's decision in Capato further divided the Courts
of Appeal in determining whether posthumously conceived children
could receive survivor benefits under the SSA's current law.11 2 To
resolve the circuit split and determine the correct interpretation of the
SSA as applied to posthumously conceived children, the Supreme
Court granted the Commissioner's writ of certiorari.'' 3
When Karen submitted the application to the SSA on behalf of
the twins, the SSA defined the word "child" using 42 U.S.C.
§ 416(h).1 4 The SSA saw Section 416(h) as "a gateway through which
103 Id.
104 Id.
105 Id.

106 Id.

107 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2012, 2026 (2012).
108 Id. Robert had previously created a will. Id. However, it did not have any provisions
for children that may be conceived and born after his death. Id. Robert's lawyer testified that
he wanted future children to be placed on par with Robert's existing children. Id.
109 Id.

Id.
Id. at 2027.
112 Compare Gillett-Netting v. Barnhart, 371 F.3d 593, 596-97 (9th Cir. 2004), with Beeler
v. Astrue, 651 F.3d 954, 954-63 (8th Cir. 2011).
113 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2012, 2027 (2012).
114 Id. at 2029.
110
I11
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all applicants for insurance benefits as a child must pass.""' The SSA
interpreted the Act to require each person to prove that he or she
could inherit under state intestacy laws before becoming eligible for
survivor benefits. 116 Karen argued that the Act only required the SSA
to look at state intestacy laws when biological parentage was in question.' 17 Since biological parentage was uncontested in the case of her
twins, Karen argued that the determination of family status under Section 416(h) was unnecessary and had no role in determining survivor
benefit eligibility for the twins."' In advancing this argument, Karen
relied on the Third Circuit's ruling that Section 416(e) was dispositive.
Because under Section 416(e) the twins were the children of Robert
11
Capato, they should receive survivor benefits from the SSA.'
20
The Court
The Supreme Court rejected these arguments.1
clarity
lacked
416(e)
in
Section
found that the use of the word "child"
in the context of eligibility for survivor benefits.121 The word "child"
lacked a sufficient definition in section 416(e), so the Court then
22
reviewed Section 416(h), which is used to determine family status.1
Karen's argument failed because the statute does not consider the
biology of the children 23 and instead focuses on using Section
416(h). 2 4 The Court found Section 416(h)'s reliance on state intestacy
law appropriate because state law normally decides issues of family
law. 125
The Court used Chevron deference to support the SSA Commissioner's initial finding that the twins did not qualify for survivor benefits because, under Section 416(h) and Florida's intestacy statutes,
they were not considered Robert's heirs.1 2 6 The Court's considers
Chevron deference appropriate if "it appears that Congress delegated
115 Id. (internal quotations omitted).
116 See Brief for Petitioner at 5-6, Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021 (2012)
(No. 11-159).
117 See Brief for Respondent at 9, Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021 (2012)
(No. 11-159).
118 Id. at 18.
119 Id. at 12.

120 See Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021 (2012).
121 Id. at 2028 (finding that the word "child" in § 416(e) lacks necessary elaboration to
define the term).
122
123
124
125

Id.
Id. at 2030.
Id. at 2030-31.
Id. at 2031.

126 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2033-34 (2012).
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authority to the agency to make rules carrying the force of law, and
that the agency interpretation claiming deference was promulgated in
the exercise of that authority."1 27 Under Chevron, the Court found
the SSA's interpretation of the Act to be "a reasonable interpretation
made by the administrator of the agency."l2 8 The Supreme Court
reversed the Third Circuit's judgment and found that the determination of whether the twins could receive survivor benefits had to be
analyzed under Section 416(h).' 29 Ultimately, the Supreme Court
used the Florida intestacy statute to find that the twins were not Robert's heirs and were, therefore, ineligible to receive survivor benefits
under the Act.'13 0
II.

ANALYSIS

The Supreme Court's analysis of Astrue v. Capato is flawed.
First, it forces courts to apply outdated federal law. Its application
using each state's intestacy law also creates inequality amongst posthumously conceived children because eligibility for survivor benefits
depends on where the deceased parent was domiciled at death.
Therefore, the Supreme Court's reliance upon Chevron deference is
misguided under both steps: (1) Congress did not specifically grant
discretion to the SSA to determine the benefit eligibility of posthumously conceived children, and (2) an application of the current law is
both arbitrary and capricious as applied to posthumously conceived
children.
A.

The Social Security Act Is Outdated

As stated above, the Act was originally enacted in 1939 by President Roosevelt to provide retirement benefits to workers.131 Since
then, the Act has been expanded to reflect the changes in American
127 Id. (quoting United States v. Mead Corp., 533 U.S. 218, 226-27 (2001)).
128 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844 (1984)
("Such legislative regulations are given controlling weight unless they are arbitrary, capricious,
or manifestly contrary to the stature. Sometimes the legislative delegation to an agency on a
particular question is implicit rather than explicit. In such a case, a court may not substitute its
own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency.").
129 Capato, 132 S. Ct. at 2034.
130 Id. at 2026.

131 Historical Background, supra note 17.

2015]PosTHuMousLY CONCEIVED CHILDREN

& THEIR ENTITLEMENTS

393

economic conditionsl 3 2 and family dynamics. The amendments made

to the Act in 1965 allowed illegitimate children to be eligible for survivor benefitsl 33 from their deceased parent, regardless of their relationship with the parent or the relationship between the two parents.
The writers of the original Act and of the 1965 amendments
would likely not have envisioned advancements in medical technology
that would make the birth of posthumously conceived children possible. The law is still catching up to technology.13 4 If the Act's language
has not yet caught up with modern technology to consider a class of
survivors, why should the courts be forced to apply this outdated law
to a new class of survivors?
At the intersection of law and science, judges are faced with
applying old law to new technologies. 3 5 The question now becomes,
"[w]hat should the courts consider when applying the Act?" First,
courts should consider the remedial aims of the Act when interpreting
the statute and applying it in its current form to posthumously conceived children. 13 6 "[I]n light of the Act's humanitarian goals, the Act
warrants a liberal construction in favor of providing benefits.""' Federal courts have liberally applied the Act's legislative intent in marginal cases whenever possible.13 8 Some argue that a liberal approach to
the benefits provided by the Act encourages spurious claims by individuals, and that the system will become overburdened and abused by
these marginal cases. 13 9 However, children should not be penalized
for the "procreational choices of their parents."o Thus, posthumously conceived children should not be excluded from benefitting
132 Gloria J. Banks, TraditionalConcepts and NontraditionalConceptions: Social Security
Survivor's Benefits for Posthumously Conceived Children, 32 Loy. L.A. REV. 251, 305 (1999).
133 Ann-Patton Nelson, Note, A New Era of Dead-Beat Dads: DeterminingSocial Security
Benefits for Children Who Are Posthumously Conceived, 56 MERCER L. REV. 759, 763 (2005)
(providing historical information on amendments to the Social Security Act affecting survivor
benefits and illegitimate children).
134 Id. at 773.

135 Ameet Sachdev, FederalJudge Richard Posner Takes on Science and Law, Cun. TRIm.
(May 11, 2012), http://articles.chicagotribune.com/2012-05-11/business/ct-biz-0511-chicago-law20120511 1judges-law-clerks-7th-circuit-bar-association.
136 Banks, supra note 132, at 319.
137 Nicole M. Barnard, Note, Astrue v. Capato: Relegating Posthumously Conceived Children to Second-Class Citizens, 72 Mo. L. REV. 1039, 1073 (2013) (footnote omitted).
138 Banks, supra note 132, at 308.
139 Id.
140 Id. at 303.
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from their deceased parents' actual contributions into the Social
Security system. 14 1
Second, the Act's current language is inapplicable to posthumously conceived children and should be updated. 14 2 Presently, the
Act does not specifically incorporate a family status that would
include a posthumously conceived child.143 While liberal construction
based upon the humanitarian aims of the SSA will suffice at the
moment to include posthumously conceived children, the Act should
also be updated to fully consider posthumously conceived children
and incorporate them as a class of survivors eligible for benefits.
Allowing posthumously conceived children to receive survivor benefits would be consistent with the Act's purpose of providing support to
survivors who would otherwise have relied upon the deceased had he
or she not passed away.'"
B.

State Law is Outdated and Will Cause Unequal Application of
Federal Benefits for Posthumously Conceived Children

In Capato, the Supreme Court supported the Commissioner's
decision to allow Section 416(h) and state intestacy law to govern the
SSA's application acceptance of posthumously conceived children.1 45
In support of its decision, the Court pointed out that allowing state
intestacy laws to govern benefit eligibility creates a simple test for the
states to apply and follow.1 4 6 While the test may have been simple for
the Court to develop, it ignores the truth that many state intestacy
laws are also outdated; therefore, its application to posthumously conceived children is flawed.
The SSA asserted that state intestacy laws allow "clear, easy to
apply rules for the distribution of estates."1 47 The Supreme Court sup141 Id. at 302.
142 While this proposed solution may affect other areas of the Social Security Act, those
implications are outside the scope of this Case Note.
143 See 42 U.S.C. § 416(h) (2012).
144 Kennedy, supra note 62, at 843.
145 § 416(h)(2)(A) ("[T]he Commissioner of the Social Security shall apply such law as
would be applied in determining the devolution of intestate personal property by the courts of
the State in which such insured individual is domiciled at the time such applicant files application, or, if such insured individual is dead, by the courts of the State in which he was domiciled at
the time of his death . . . ").
146 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2031 (2012).
147 Transcript of Oral Argument at 7-8, Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021
(2012) (No. 11-195).
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ported the SSA's assertion by stating that applying state intestacy laws
would avoid case-by-case analysis of the issue.' 48 However, many
states do not have intestacy statutes that account for posthumously
conceived children.'4 9 Specifically, only seventeen states have
addressed the issue of posthumous conception within their intestacy
laws. 5 o
In five of the states that do not have specific statutes addressing
the issue of posthumously conceived children receiving survivor benefits, courts have split on the issue."' Three of these states have
allowed for inheritance and thus survivor benefits under the state
intestacy statutes; the remaining two states have not extended survivor
benefits to posthumously conceived children.1 52
This leaves twenty-seven states without any legislative or judicial
guidance on whether posthumously conceived children could inherit
under state intestacy laws and thus receive Social Security Survivor
benefits.'
Considering that many state laws are outdated, their
application to posthumously conceived children is unclear.' 5 4 This
lack of clarity is exactly what the Supreme Court claimed would be
avoided by using state intestacy law to decide if a posthumously conceived child could receive survivor benefits from his or her deceased
parent."'
While states can amend their intestacy statutes to include posthumously conceived children, there is no guarantee that they will do so.
There is nothing in place to encourage state legislatures to update
their intestacy laws to include posthumously conceived children and
make them eligible for SSA survivor benefits. 6 Even though hurdles
such as time constraints, implementation problems, and money are
some of the reasons why it is difficult to update the Act, these same
148 Capato, 132 S. Ct. at 2032.
149 Sharon L. Klein, The Issue with Issue: Rights of Posthumously Conceived Children,Es-r.
PLAN., Nov. 2014, at 17 (as of November 2014, only nineteen states have changed their legislation to either include or exclude posthumously conceived children's right to inherit from their
deceased fathers).
150 Kristine Knaplund, Opinion analysis: Genetic link not enough for Social Security survivors benefits, SCOTUSni-oc, (May 22, 2012, 4:27 PM), http://www.scotusblog.com/2012/05/
opinion-analysis-genetic-link-not-enough-for-social-security-survivors-benefits/.
151 Id.
152 Id.
153 Id.

154 Matystik, supra note 44, at 279.
155 Id.

156 See Nolan, supra note 45, at 1076.
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hurdles are present for state legislatures when updating their individual statutes. Even if fifty different states expended the necessary
resources to update their laws, the end result may not result in uniformity.'"5 Forcing the Congress to update the Act would spend
resources, but provide for a provision than can be uniformly applied
by the SSA.
The Court supposed that a determination at the state level would
allow those children who had been within the legislator's contemplation to receive benefits.15 "[B]ecause it could take Congress a long
time to amend the Act to include posthumously conceived children,
states may be the best place to start extending benefits and updating
the law to reflect new reproductive technologies." 5 9 However, those
children cannot be within the legislators' contemplation if the state
laws, which are relied upon for such determinations, did not contemplate posthumously conceived children when the intestacy statutory
scheme was put into place.
During oral arguments, Chief Justice John Roberts commented
that by applying state intestacy laws, and therefore the original interpretation of the Commissioner, the Court could avoid applying outdated federal laws to new, reproductive technologies that had made
posthumously conceived children possible.' 60 The Court also wanted
to avoid federal involvement in a family law issue, an area of the law
that has predominately been handled by the individual states.' 6 ' This
is evidenced by the fact that two children who are posthumously conceived after their fathers' deaths on the same day may be treated differently based upon where their fathers were domiciled at the time of
death. One child born in California may be eligible for survivor benefits; another child in Connecticut would not.
With so many different variations on state intestacy laws, SSA
federal benefits are not being applied equally across the entire class of
posthumously conceived children. "Every state has a dozen different
variations."16 2 Even in those states that have enacted statutes
157 See Klein, supra note 149, at 17. Nineteen states have used resources to enact individual statute to contemplate posthumously conceived children. Id.
158 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2031 (2012).
159 Matystik, supra note 44, at 279.
160 See Transcript of Oral Argument at 9-10, Astrue v. Capato ex rel. B.N.C., 132 S. Ct.
2021 (2012) (No. 11-159).
161 Capato, 132 S. Ct. at 2031.
162 Transcript of Oral Argument at 40, Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021
(2012) (No. 11-159).
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accounting for posthumously conceived children, the requirements
and limitations of conception vary. 16 3 This results in a federally
funded benefit being dispersed in accordance with individual state law
instead of a uniform federal law. State legislatures are ill equipped to
deal with such an issue and could potentially produce fifty different
versions of an intestacy statute. Applying state intestacy statutes to
the question of posthumously conceived children produces inconsistent results,'"' regardless of whether they are updated.'16 Even if state
legislatures enact intestacy statutes to include posthumously conceived children, there is nothing to require the language or interpretation of those statutes to be uniform.1 6 6 Uniformity would allow a
single statute to have one single interpretation to ensure that no matter the location of the deceased parent worker, a child would receive
SSA federal benefits. Of the states that have enacted statutes, all
have enacted statutory provisions that place time limitations on conception or birth.167 Some states have required the consent of the
deceased prior to death to allow a posthumously conceived child to
inherit under the state's intestacy system. 16 8
C.

The Court's Application Fails Under Chevron

While the Supreme Court used Chevron deference to support the
Commissioner's initial findings, 1 69 the Court's reliance upon Chevron
163 Katherine Dwyer, Inheritance Rights of Posthumously Conceived Children in Other
States, Ovivce ov LEGISLATIVE RESEARCH (July 23, 2012), http://www.cga.ct.gov/2012/rpt/2012R-0319.htm.
164 Matystik, supra note 44, at 279.
165 Knaplund, supra note 150 (finding that even states that have updated their intestacy
statutes produce inconsistent results because some update statutes find the posthumously conceived child to be the heir of the decedent while others do not allow for posthumously conceived
children to inherit).
166 Courtney Hannon, Astrue v. Capato: Forcing a Shoe That Doesn't Fit, 16 J. HEALTH
CARE L. PoL'Y 403, 407 (2013) (citing Benjamin C. Carpenter, A Chip Off the Old Iceblock:
How Cryopreservation Has Changed Estate Law, Why Attempts to Address the Issue Have Fallen
Short, and How to Fix It, 21 CORNELL J.L. & Pun. PoL'Y 347, 394 (2011)).
167 See e.g., COLo. Rv. STAT. § 15-11-120(11) (2013) (treating a child who was posthumously conceived as in gestation at the time of the father's death if the child is either in utero no
later than thirty six month after the father's death or born no later than forty five months after
the father's death); see also CAL. PROB. CODE § 249.5-6 (setting a two year limit for posthumous
conception).
168 See e.g., CAL. PRoB. ConE § 249.5(a) (2013) (requiring the decedent to specify in writing that his semen is to be used for posthumous conception).
169 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2033-34 (2012).
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deference was misplaced. Under each step of the Chevron test, the
Court's analysis fails. First, the Court dismisses step one of Chevron
without a full analysis, which would ensure that the SSA has power
over the specific question that is being asked.170 Second, the Court
failed to consider the exigent circumstances and unique characteristics
of posthumously conceived children, which makes the Court's decision unreasonable.1 7 1
1.

Astrue v. Capato Does Not Pass Step One of Chevron

The Supreme Court did not justify its deference to the Commissioner's determination under Chevron step one. The Supreme Court
sidesteps a full Chevron step one analysis within its opinion.1 7 2 Step
one of Chevron requires the Supreme Court to consider whether Congress has specifically granted the SSA the ability to determine if posthumously conceived children are eligible to receive survivor benefits
from a deceased parent. 173
The Capato court addresses step one by concluding that the SSA
may interpret regulations after notice and comment rulemaking.' 74
While Congress did grant the SSA and Commissioner the ability to
grant survivor benefits to children,"' including illegitimate children,
Congress did not specifically grant the SSA power to determine if
posthumously conceived children could receive survivor benefits
under the Act.176 In 1965, Congress granted the SSA the power to
extend survivor benefits to illegitimate children.' 7 7 But before the
Supreme Court extended deference to the Commissioner's decision in
Capato, the Court should have required a grant of power similar to
that of the 1965 amendments, which gave the SSA power to grant survivor benefits to illegitimate children. 78
However, Congress did not specifically grant the SSA and Commissioner any such discretion regarding posthumous children under
Chevron step one. Thus the Court's automatic acceptance of the
170 See infra Part II.C.1.
'7' See infra Part II.C.2.
172 Matystik, supra note 44, at 278.
173 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).
174 Capato, 132 S. Ct. at 2033-34.
175 Historical Background, supra note 17.
176 42 U.S.C. § 416 (2012).
177 Nelson, supra note 133.
178 Historical Background, supra note 17.
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SSA's interpretation,'7 9 without a full explanation or analysis of how
the Commissioner's interpretation of the Act is "necessary or appropriate to carry out the functions of the Administration,"18 0 is incorrect.
The Court blindly accepted the Commissioner's interpretation under
step one without a thorough explanation or analysis.1 8
2.

Astrue v. Capato Also Fails Under Chevron Step Two

Congress never spoke specifically within the Act about the class
of posthumously conceived children; therefore, the Supreme Court
evaluated the issue under Chevron step two.1 8 2 An agency may not
enjoy an express delegation of power from Congress but must, nonetheless, interpret statutes it is charged with governing.1 83 Without an
express delegation of power from Congress, the Court's next step of
analysis was to determine if the Commissioner's decision denying the
Capato twins survivor benefits was reasonable. 84 If so, under Chevron step two, the Commissioner's decision receives deference from
the Supreme Court.
It is under this step of Chevron that the Court's decision fails.
"The fair measure of deference to an agency administering its own
statute has been understood to vary with circumstances, and courts
have looked to: (1) the degree of the agency's care, (2) its consistency,
formality, and relative expertness, and (3) the persuasiveness of the
agency's position."'8 5
While the SSA does have relative expertise in the area of survivor
benefits, it does not have such expertise in applying survivor benefits
to posthumously conceived children. The Court recognized during
oral arguments that the federal laws being applied were outdated. 18 6
179 Astrue v. Capato ex re. B.N.C., 132 S. Ct. 2021, 2034 (2012) ("Congress gave the Commissioner authority to promulgate rules 'necessary or appropriate to carry out' the Commissioner's functions . . . ").
180 42 U.S.C. § 902(5) (2012).
181 See Capato, 132 S. Ct. at 2034.
182 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984)
(requiring the court to evaluate the agency's determination if the statutory language is silent or
ambiguous).
183 United States v. Mead Corp., 533 U.S. 218, 227 (2001).
184 Chevron, 467 U.S. at 843.

185 Mead Corp., 533 U.S. at 228 (citing Skidmore v. Swift & Co., 323 U.S. 134, 139-40
(1944)).
186 See Transcript of Oral Argument at 9-10, Astrue v. Capato ex rel. B.N.C., 132 S. Ct.
2021 (2012) (No. 11-159).
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When the present federal statute was enacted, the technology to make
posthumous conception a reality was not yet developed.' 8 7 Additionally, state intestacy laws do not govern as clearly as the SSA and the
Supreme Court had hoped.' 8 State intestacy laws do not apply uniformly across the entire class of posthumously conceived children
because each state has its own requirements and laws.' 89 Therefore,
the SSA does not have the required expertise in applying the Act to
posthumously conceived children.
These facts also speak to the persuasiveness of the agency's position. The agency, and thus the Supreme Court, assumed that Section
416(h) is how all children must qualify for survivor benefits from a
deceased parent who contributed to Social Security.' 9 0 But the federal
statute did not consider posthumously conceived children when it was
first enacted.' 9 ' Additionally, the state statutes upon which the SSA's
argument relies are not completely updated. 1 92 Just as in the case of
the SSA's statutes, at the time most state intestacy statutes were
enacted, the technology was simply not developed to allow for posthumous conception.193 Therefore, deference should not have been given

to the Commissioner's initial decision. It is not persuasive to allow the
SSA to decide survivor benefit entitlements for a class of survivors
that was not in existence at the time of the statute's enactment.
Although issues of family law are normally reserved for the
states,1 94 the issue of whether posthumously conceived children can
receive SSA survivor benefits should not be reserved for determination under state intestacy laws because these are federal benefits. 9
Moreover, in those states that have reconfigured the intestacy statutes
to account for posthumously conceived children, the requirements to
be considered an heir of the decedent can greatly vary. Even if all
states were to update their intestacy statutes, the survivor benefit
187 Compare O'Brian,supra note 47, with Part I.A.
188 See id.
189 See infra Part II.B.

&

190 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2029 (2012) ("In other words, § 416(h)
is a gateway through which all applicants for insurance benefits as a 'child' must pass.").
191 See Historical Background, supra note 17.
192 Knaplund, supra note 150.
193 Kennedy, supra note 62, at 822.
194 Capato, 132 S. Ct. at 2021.
195 See Jeffery W. Sheehan, Late Fathers'Later Children:Reconceiving the Limits of Survivor's Benefits in Response to Death-Defying Reproductive Technology, 15 VANo. J. ENT.
TECH. L. 983, 1004-05 (2013).
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would still not be applied uniformly. Different states would apply this
federal benefit differently based upon their individual statutes.
Updating state statutes does not resolve the issue entirely and can
reinforce inconsistency in the application of survivor benefits for posthumously conceived children. Allowing different state laws that may
or may not be updated to dictate the receipt of survivor benefits
diminishes the level of care the agency has dedicated to the class of
posthumously conceived children, which has already created inconsistency based on state law.

Additionally, based on the legislative history of the SSA, Congress would have allowed posthumously conceived children to receive
survivor benefits.196 The Act's 1939 amendments extended benefits to
children,' 97 and the Act was further extended in 1965 to provide benefits to illegitimate children. 19 8 In Capato, the Court ruled that because
the twins were conceived after the death of their father, they do not
qualify as marital children.19 9 If the twins do not qualify as martial
children, they should enjoy the same benefits that have been extended

to illegitimate children. Illegitimate children are a class of citizens
that have traditionally been discriminated against in the state intestacy
system, 200 So federal laws should, and do, protect such a class of citizens. Since the SSA was extended to include illegitimate children, it
would seem in line with the legislative history of the Act that Congress would want it to be extended to all marital and illegitimate children regardless of when they were conceived or the child's present
family situation.
Thus, the Supreme Court's analysis of Chevron step two is incorrect. First, the Court should have found that the Commissioner's decision to deny the Capato twin's benefits was arbitrary and capricious.
It is unreasonable to apply an interpretation of federal law that is outdated and truly fails to consider an entire class of survivors. Second,
relying on state law would create substantially different results for a
196 See Banks, supra note, 132, at 139; Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 844 (1984) (citing United States v. Shimer, 367 U.S. 374, 382-83 (1961) (stating
that a reviewing court should not disturb the agency decision unless it appears from the statute
or its legislative history that the accommodation is not one that Congress would have
sanctioned)).
197 Historical Background, supra note 17.
198 Nelson, supra note 133 (providing historical information on amendments to the Social
Security Act).
199 Astrue v. Capato ex rel. B.N.C., 132 S. Ct. 2021, 2030 (2012).
200 Barnard, supra note 137, at 1072-73.
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class of citizens that are similar. Finally, the purpose and history of
the Act show that it meant to extend to children who are survivors of
their parent's death. Posthumously conceived children are no
different.
CONCLUSION

"[T]he Supreme Court has traditionally scrutinized the propriety
of administrative efficiency as a legitimate goal when the consequences of the efficiency harms an otherwise helpless class of citizens." 201 Posthumously conceived children are a class of helpless
citizens who deserve protection and survivor benefits from the SSA.
As reproductive technologies advance and the class of posthumously
conceived children increase in size, existing federal law should be
revamped accordingly to account for this new legal class of non-marital children eligible to claim social security survivor benefits.202
"The approach [of using Chevron deference] has produced a
spectrum of judicial responses, from great respect at one end, to near
indifference at the other." 2 03 Unfortunately, the Capato twins ended
up on the wrong end of the spectrum. The Court found that the
Capato twins should not receive survivor benefits by using Chevron
deference; it did so by relying on the Commissioner's arbitrary and
capricious decision based on outdated federal law and non-uniform
state law.

Id. at 1072 (footnote omitted).
Banks, supra note 132.
203 United States v. Mead Corp., 533 U.S. 218, 228 (2001) (citing Skidmore v. Swift & Co.
323 U.S. 134, 139-40 (1944)).
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