THE PUBLIC SAFETY EXCEPTION TO
MIRANDA AND THE WAR ON TERROR:
DESPERATE TIMES Do NOT ALWAYS CALL
FOR DESPERATE MEASURES

David T. Hartmann*
INTRODUCTION

Saturday night. Times Square. New York City. Theatergoers
from Seattle, a group of high school students from Jacksonville, a family from Brazil: only a handful of the thousands of men, women, and
children who pack the teeming city-center. All seems normal in the
"City That Never Sleeps," except on this particular May 2010 night an
unoccupied Nissan Pathfinder is parked at an awkward angle in the
heart of the Square, engine running, hazard lights blinking.2 Moments
later, smoke begins to pour from the rear of the S.U.V.' An observant
street-vendor swiftly alerts a nearby police officer, who calls for assistance and begins to evacuate the area.4 Soon after, the bomb squad

approaches the vehicle and discovers three canisters of propane, two
five-gallon cans of gasoline, recreational fireworks, and two clocks
wired to batteries inside: the makings of an amateur bomb that thankfully failed to detonate.s No one harmed. Crisis averted.
Two days later, Customs and Border Patrol agents at JFK International Airport arrest Faisal Shahzad, a 30-year-old American citizen
6
from Pakistan, as he attempts to board a flight bound for Dubai. The
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I Al Baker & William K. Rashbaum, Police Find Car Bomb in Times Square, N.Y. Tim Is,
May 1, 2010, available at http://www.nytimes.com/2010/05/02/nyregion/02timessquare.html.
2 Id.
3 Id.
4 Id.

5 Id.
6 Anne E. Kornblut, Jerry Markon & Spencer S. Hsu, Pakistan Native Arrested in Times
Square Bomb Case, WASH. Pos-r., May 4, 2010, available at http://www.washingtonpost.com/wpdyn/content/article/2010/05/03/AR2010050300847.html?sid=ST2010050201717.
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Connecticut resident is tied to a cash purchase of the S.U.V. containing the bomb.' In the hours after Shahzad's arrest, federal investigators interrogate him as the suspected terrorist.' After consulting the
White House, federal agents read him his Miranda rights at some
undisclosed point during questioning.' In uttering those famous warnings, the United States government made a crucial choice with enormous implications: to prosecute the newly dubbed "Times Square
bomber" as they would any ordinary criminal suspect in the American
courts system. Miranda would apply to the Times Square bomber, a
Taliban-trained adherent bent on spreading terror and killing innocent
civilians,"o just as it safeguards common citizens.
The Self-Incrimination Clause of the Fifth Amendment to the
Constitution states that no person "shall be compelled in any criminal
case to be a witness against himself."" In the landmark case of
Miranda v. Arizona, the Supreme Court famously interpreted this
provision to grant criminal suspects the right to remain silent, the right
to an attorney regardless of personal means, and a warning that statements made voluntarily may be used against the suspect in a court of
law.12 The remedy for failing to provide Miranda rights is the exclusion of any incriminating statements made by the accused from trial."
Hailed as a victory for civil liberties in a world environment increasingly hostile to personal freedoms, Miranda received a litany of "nicks
and cuts" over the following three decades "that, while not .

.

. fatal

4

led to critical blood loss."1
In the 2000 decision Dickerson v. United States, the bloodletting
seemed to end as the Supreme Court broke from precedent, explicitly
and surprisingly defining the protections Miranda bestowed as guaranteed by the Constitution, not merely a prophylactic rule. 5 However, Miranda's renaissance was to be short-lived, as the national
reaction to the terrorist attacks of September 11, 2001 radically
...

7

Id.

8 Benjamin Weiser, Call to Taliban After Bomb Attempt in Times Sq., N.Y. TIMIs, Sep.

29, 2010, available at http://www.nytimes.com/2010/09/30/nyregion/30shahzad.html?ref=
faisalshahzad.
9 John Yoo,. . . Or a Sensible Bow to Post-9/I] Reality, WALL S r. J., June 8, 2010, at A19.
10 Weiser, supra note 8.
1 U.S. CONsr. amend. V.
12 Miranda v. Arizona, 384 U.S. 436, 444 (1966).
13 Id. at 500.
14 Susan R. Klein, No Time for Silence, 81 Tix. L. Ri v. 1337, 1337 (2003).
15 Dickerson v. United States, 530 U.S. 428, 444 (2000).
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altered the fate of a decision crafted to serve as a check on the authority of the state.
The power of the national government to pursue suspected terrorists has increased dramatically during the War on Terror.16 With
the swearing in of President Barack Obama in 2009 came a dramatic
alteration of war-time strategy. President Obama has shifted away
from, though not abandoned, his predecessor's "terrorism as war"
7
approach in favor of reviving the "terrorism as crime" paradigm.1
The government will no longer ubiquitously characterize captured terrorist suspects as "enemy combatants" liable to indefinite detention.
Now, suspects are typically treated like criminal defendants, afforded
the same trial rights guaranteed to all persons, citizen or not, by the
Constitution."s
President Obama has begun to implement his goal of trying most
terrorist suspects in federal courtrooms across this country,1 9 though
not without significant opposition.2 0 The President has ordered that
fewer cases remain under the military commissions of Guantanamo
Bay,2 1 where the rules of evidence are relaxed in order to facilitate
convictions.2 2 The apprehension of Faisal Shahzad, mentioned above,
in addition to the earlier thwarting of the "Christmas Day bomber,"23
16 The "War on Terror" as referred to in this instance began in response to the September
11, 2001 attacks by al-Qaeda on the World Trade Center and the Pentagon. On September 20,
2001, President George W. Bush invoked this terminology in his address to a joint session of
Congress. See President George W. Bush, Address to a Joint Session of Congress (Sept. 20,
2001) in Transcriptof PresidentBush's address, CNN.com, Sept. 21, 2001, http://edition.cnn.com/
2001/US/09/20/gen.bush.transcript/ ("Our war on terror begins with al Qaeda, but it does not end
there.").
17 Yoo, supra note 9.
18 Editorial, First Steps at Guantanamo, N.Y. Timis, Jan. 22, 2009, at A32.

19 Id.

Though the President continues to publicly support a preference for civilian courts and
remains dedicated to closing the facility at Guantanamo Bay, Congress has recently hampered
these overarching goals by legislatively barring the transfer of Guantanamo detainees to the
United States. See Peter Landers, Congress Bars Gitmo Transfers, WAI Sr. J., Dec. 23, 2010,
858
3 2 69
.html;
available at http://online.wsj.com/article/SB100014240527487047746045760 65 0 0885
6523
(Jan.
on
H.R.
by
the
President
see also Statement by President Barack Obama, Statement
7, 2011), http://www.whitehouse.gov/the-press-office/2011/01/07/statement-president-hr-6523. In
spite of this continuing state of affairs the topics discussed in this Note remain of undaunted
significance.
21 First Steps at Guantanamo, supra note 18.
22 Boumediene v. Bush, 553 U.S. 723, 767 (2008).
23 Umar Farouk Abdulmutallab, the "Christmas Day bomber," attempted to ignite an
explosive device concealed in his undergarments while aboard Northwest Airlines flight 253
from Amsterdam to Detroit on December 25, 2009. See Nick Allen, Detroit: British Student in al20
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has drawn national attention to and criticism of President Obama's
policy decision. 24 These bomb plots have renewed an issue of critical
importance: to what extent do Miranda rights apply to those suspected of supporting or engaging in terrorism in the United States?
To answer this question, a review of contemporary rights is necessary. Almost forty years ago, the Supreme Court established a glaring
carve-out to the Miranda protections in New York v. Quarles-the
public safety exception. 25 The Court created this exception for
instances where the "concern for public safety [is] paramount to
adherence to the literal language of the . . . rules enunciated in

Miranda."2 6 This decision, however, did not anticipate the contemporary War on Terror. The Supreme Court has not yet revisited Quarles
in this context or given guidance on the scope of the decision. Additionally, lower federal courts have inconsistently interpreted the
breadth of the public safety exception. With the current and presumably continuing influx of terrorist suspects into the federal criminal justice system, the scope of Miranda for terrorist suspects must be
promptly and definitively answered.
This Note analyzes the implications of treating terrorist suspects
as criminals and argues that the Supreme Court should clarify the
underlying rationale of Miranda to allow for its evolving construction
in the context of terrorism. Part I briefly examines the totalitarian
predicates of Miranda and the American legal history that preceded
the decision.27 Part I also discusses Quarles and lower courts' applications of the public safety exception.28 Part I ends by considering
whether Dickerson's elevation of Miranda to constitutional status has
legally foreclosed the possibility of exceptions like the one created in
Quarles.29 Part II argues for pursuing the terrorism as crime paradigm
and analyzes its merits." Part II then contends that the criminal prosecution of terrorist suspects does not endanger the American criminal
Qaeda Airline Bomb Attempt, Tinm TiriinixioAil, Dec. 26, 2009, available at http://www.telegraph.
co.uk/news/worldnews/northamerica/usa/6886600/Detroit-British-student-in-al-Qaeda-airlinebomb-attempt.html.
24 Kasie Hunt, Joe Lieberman Bill Would Strip Suspects' Citizenship, Poix1co, May 4,
2010, available at http://www.politico.com/news/stories/0510/36741.html.
25 New York v. Quarles, 467 U.S. 649, 656 (1984).
26
27
28
29
30

Id. at 653.

See infra Part 1.
See infra Part 1.
See infra Part 1.
See infra Part II.
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justice system." Part II concludes by arguing that the Supreme Court,

not Congress, has the authority to interpret Miranda and that the public safety exception should not be expanded to all cases involving terrorist suspects. 3 2

I.

BACKGROUND

Before the Supreme Court applied the Self-Incrimination Clause
of the Fifth Amendment against the states in 1964,33 state courts
examined police interrogations with a focus on the rights of due process. 34 At common law, a criminal suspect's confession did not violate
due process "as long as it was reliable . . . [, and] [c]ourts presumed
that a reliable confession was also voluntary."35 Courts slowly moved
away from the reliability test in favor of examining the voluntariness
of the suspect's statements, which resulted in significant advancements
in defendants' rights.36 Commentators, however, have characterized
the reliability test as fundamentally flawed, as some critics argue that
few, if any, confessions are truly voluntary.37 Proponents of defendants' rights were motivated by "a desire to achieve greater equality in
the criminal justice system, and to provide greater access to justice
[for] the most disadvantaged members of society."3 This movement
culminated in the Warren Court's landmark decision Miranda v. Arizona, but some have alleged that the grand vision of the Miranda
decision to alter the nature of police interrogation "soared only on the
pages of the majority opinion, and foundered in the workaday world
of competing considerations, such as crime control." 39 Today, the
competing consideration of crime control has been complemented by
an even greater risk: the immense threat of terrorism.
31 See infra Part II.
32 See infra Part II.
33 Malloy v. Hogan, 378 U.S. 1, 10-11 (1964).
34 Fred Medick, Exporting Miranda: Protecting the Right Against Self-Incrimination When
U.S. Officers Perform Custodial InterrogationsAbroad, 44 HARV. C.R.-C.L. L. REv. 173, 176
(2009).
35 Id.
36 Id.

37 Id. at 176-77 (citing Ronald J. Rychlak, The Right to Remain Silent in Light of the War on
Terror, 10 CHAP. L. REV. 663, 666 (2007)).
38 M.K.B. Darmer, Miranda Warnings, Torture, the Right to Counsel, and the War on Terror, 10 CHAP. L. REV. 631, 631 (2007).
39 M.K.B. Darmer, Lessons from the Lindh Case: Public Safety and the Fifth Amendment,
68 BROOK. L. REV. 241, 264 (2002).
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Section A of this Part examines the Supreme Court's decision,
Miranda v. Arizona, in the context of the totalitarian overtones of a
post-WWII world increasingly embroiled in the Cold War.40 Section B
discusses the public safety exception to Miranda and summarizes an
application of the doctrine to a situation involving the threat of terrorism. 4 1 Section C of Part I analyzes Dickerson v. United States which
broke with precedent by elevating Miranda warnings to constitutional
status. 42 Finally, Section D of this Part examines whether the public
safety exception survived post-Dickerson and highlights the discord
among the lower federal courts in determining the scope of the
exception.43
A.

Miranda v. Arizona as a Reproach to Totalitarianism

Miranda is not unfamiliar with war. A line of decisions in the
wake of World War II and in the midst of the Cold War, culminating
in the 1966 Miranda decision, highlight America's struggle with coercive detentions and extreme interrogation tactics.44 In McNabb v.
United States, 45 the Supreme Court ruled that a detained individual
had the right to prompt appearance before a neutral third party.4 6
Justice Frankfurter, writing for the majority, implored that "[a] democratic society, in which respect for the dignity of all men is central,
naturally guards against the misuse of the law enforcement process." 47
A year later in 1944, Justice Black emphatically distinguished the
United States from:
certain foreign nations . .. which convict individuals with testimony

obtained by police organizations possessed of an unrestrained power
to seize persons suspected of crimes against the state . .. and wring

from them confessions by physical and mental torture. 48

40 See infra Part IA.
41 See infra Part I.B.
42 See infra Part I.C.
43 See infra Part ID.
44 Judith Resnik, Detention, the War on Terror, and the Federal Courts, 110 Coi
Ri v. 579, 636 (2010).
45 McNabb v. United States, 318 U.S. 332 (1943).
46 See Id. at 342.
47 Id. at 343.

48 Ashcraft v. Tennessee, 322 U.S. 143, 155 (1944).
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In that decision, the Supreme Court held that the Constitution bars
the conviction of any person whom the police coerced into giving a
confession.49
In the early 1950s, the Supreme Court similarly decided Carignan
in favor of a criminal defendant because the trial court did not allow
the defendant the opportunity to testify to the jury about the "involuntary nature" of his confession.s0 In his concurrence, Justice Douglas
emphasized the disturbing imbalance of power held by jailors and
interrogators over detainees and suspects. 5 1 He noted that while coercive interrogations may be successful, "[w]e in this country .

.

. early

made the choice-that the dignity and privacy of the individual were
worth more to society than an all-powerful police." 52 In his brief to
the Supreme Court in 1966, the attorney for Ernesto Miranda referenced these words of Justice Douglas and continued, "We are not
talking with some learned historicity about the lettre de cachet of preRevolutionary France or the secret prisons of a distant Russia. We are
talking about conditions in the United States, in the Twentieth Century, and now." 53
A majority of the Supreme Court ardently agreed, famously holding that the Self-Incrimination Clause of the Fifth Amendment necessitated the Miranda warnings that Americans are so familiar with
today: the right to remain silent, the right to an attorney regardless of
one's means, and the warning that any statement may be used against
that person in court. 4 Most notably, the Miranda decision further
held that statements gathered in violation of these procedures would
be barred from admission at trial." Chief Justice Warren believed
that strict adherence to this formal procedure was the only effective
way to combat the evils presented by police interrogations and to adequately protect criminal defendants from their own involuntary statements at trial.5 6 While war and terrorism were not explicitly invoked
49 Id.

50 United States v. Carignan, 342 U.S. 36, 38 (1951).
51 Id. at 46 (Douglas, J., concurring).
52 Id.
53 Brief for Petitioner at 47, Miranda v. Arizona, 384 U.S. 436 (1966) (No. 759) (emphasis
added).
54 Miranda v. United States, 384 U.S. 436, 471-75 (1966).
55 Id. at 476.
56 Jessica Schneider, The Right to Miranda Warnings Overseas: Why the Supreme Court
Should Prescribe a Detailed Set of Warnings for American Investigators Abroad, 25 CONN. J.
INT'l L. 459, 463 (2010) (referencing Miranda v. United States, 384 U.S. 436, 456 (1966)).
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in the Miranda decision, the predicates of totalitarianism significantly
influenced the development of Fifth Amendment law in the 1940s1970s. Similarly, as evidenced below, the War on Terror has markedly
affected Miranda decisions post-September 11, 2011.17
B.

The Public Safety Exception-New York v. Quarles and Its
Application

Though the Cold War continued long after the end of the Warren
Court, its impact on Supreme Court jurisprudence concerning the civil
rights of criminal defendants dissipated. With the advent of a more
conservative era under Chief Justice Burger, Miranda received a
steady and continuous series of "nicks and cuts that, while not . . . fatal
. . . led to critical blood loss."" One of Miranda's most significant
diminishments came in the form of the "public safety" exception created in the 1984 case New York v. Quarles." In that case, the police
arrested a man suspected of rape who had fled into a neighborhood
grocery store.o While frisking the suspect, the officer noticed an
empty gun holster. 6 ' Fearing for the wellbeing of the others present in
the supermarket in light of the missing weapon, the officer immediately asked the suspect the whereabouts of the firearm before reading
him the Miranda warnings.62 In response, Quarles nodded in the
direction of a nearby shelf of empty cartons and said, "[T]he gun is
over there." 63 The district court excluded both his statement and the
gun. The Supreme Court reversed and ruled that the officer was justified in asking the questions, stating that "'the doctrinal underpinnings
of Miranda' do not require that it 'be applied in all its rigor to a situation' where questions are 'reasonably prompted by a concern for the
public safety.', 6 The Court recognized that this exception "to some
degree lessen[ed] the desirable clarity of" the Miranda rule, but
emphasized their belief that "[t]he exception will not be difficult for
57 Resnik, supra note 44, at 589-90.
58 Klein, supra note 14, at 1337.
59 New York v. Quarles, 467 U.S. 649, 655-56 (1984).
60 Id. at 652.
61 Id.
62 Id.
63 Id.

64 Darmer, supra note 39, at 267 (quoting New York v. Quarles, 467 U.S. 649, 656 (1984)).
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police officers to apply because in each case it will be circumscribed
by the exigency which justifies it."65
In deciding that the Miranda warnings were "not themselves
rights protected by the Constitution" 66 but, rather, a "prophylactic
rule protecting the Fifth Amendment's privilege against self-incrimination," 67 the Rehnquist opinion drew sharp criticism from four of the
justices. Justice Marshall presented an adamant dissent disfavoring an
exception even in cases like the prototypical "ticking time bomb"
scenario:
If a bomb is about to explode or the public is otherwise imminently
imperiled, the police are free to interrogate suspects without advising
them of their constitutional rights. Such unconsented questioning may
take place not only when police officers act on instinct but also when
higher faculties lead them to believe that advising a suspect of his constitutional rights might decrease the likelihood that the suspect would
reveal life-saving information. 68
Marshall acknowledged that making suspects' statements inadmissible
would at times require the release of exceptionally dangerous defendants if there were no other means to prosecute them. 69 The Justice
continued, "however frequently or infrequently such cases arise, their
regularity is irrelevant. The Fifth Amendment prohibits compelled
self-incrimination."7 0 Marshall optimistically predicted that application of the majority's new exception would be rare.71 Marshall, however, could not foresee the increasing application of the exception
after the rise of terrorism in the 1990s, the attacks on the United
States on September 11, 2001, and the subsequent War on Terror.
In fact, in 2000, the United States Court of Appeals for the Second Circuit applied the public safety exception to a real-life ticking
65 Quarles, 467 U.S. at 658.
66 Id. at 654 (quoting Michigan v. Tucker, 417 U.S. 433, 444 (1974)).
67 Id. at 657.

68 Ric Simmons, Searching for Terrorists: Why Public Safety Is Not a Special Need, 59
DUKE L.J. 843, 918 (2010) (quoting New York v. Quarles, 467 U.S. 649, 686 (Marshall, J.,
dissenting)).
69 Simmons, supra note 68, at 918 (quoting New York v. Quarles, 467 U.S. 649, 686-87
(Marshall, J., dissenting)).
70 Simmons, supra note 68, at 918-19 (quoting New York v. Quarles, 467 U.S. 649, 687
(Marshall, J., dissenting)).
71 Quarles, 467 U.S. at 686-87 (Marshall, J., dissenting).
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72
In United States v. Khalil, New York Police
time bomb scenario.
Department (NYPD) officers raided the Brooklyn apartment of the
co-defendants Abu Mezer and Khalil." A third roommate had previously informed authorities that Abu Mezer had shown him several
homemade pipe bombs that Abu Mezer planned to detonate on a
crowded subway or bus terminal because he was very angry about
"what happened between Jerusalem and Palestine." 74 After police
entered the apartment and ordered the men to stay where they were,
one of the co-defendants crawled toward a black bag while the other
grappled with the officers." Both Abu Mezer and Khalil were shot,
wounded, and disabled.7 6
Technicians subsequently examined the contents of the black bag,
discovered the pipe bombs, and determined that a switch on one of
the bombs had been flipped. 7 The officer who had accompanied the
co-defendants to the hospital was informed about the bombs and,
before the Miranda warnings were administered, questioned Abu
Mezer about how many bombs there were, how many switches were
on each bomb, and which wires to cut.78 Abu Mezer answered each of
these questions in turn, and when asked if he planned to kill himself in
the explosion he simply replied, "Poof!"79 Prior to the district court
trial, Abu Mezer moved to suppress the statements he made at the
hospital on the grounds that the police had not yet read him his
Miranda warnings.80 The lower court denied his motion, holding that
the public safety exception from Quarles permitted the admission of
his pre-Miranda declarations."' On appeal, the defendant challenged
only the introduction of his statement, "Poof," in response to the
question concerning whether or not he planned to commit suicide in
the attack.82 Abu Mezer contended that this statement was unrelated
to public safety. The court of appeals disagreed and upheld the

72 United States v. Khalil, 214 F.3d 111 (2000).
73 Id. at 115.
74 Id.

75 Id.
76 Id.
77 Id.

78 United States v. Khalil, 214 F.3d

79

Id.

80 Id. at 121.
81 Id.
82 Id.

83 Id. at 121.

1,

115 (2000).
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defendant's conviction, stating "that Abu Mezer's vision as to whether
or not he would survive his attempt to detonate the bomb had the
potential for shedding light on the bomb's stability."84
Application of the public safety exception in Khalil exhibits its
appeal to criminal prosecutors. As one commentator has indicated, if
the "Poof" statement was admissible on the rather speculative
grounds that it had the "potential" to "shed[] light" on the stability of
the bomb, "it augurs the potential for a significant expansion of the
public safety exception.""5 Thus, it appears that the public safety
exception has significant implications for any contemporary strategy
concerning the interrogation of terrorism suspects.
C.

Dickerson v. United States-A Strong (and Surprising)
Reaffirmation of Miranda

Much of the Court's reasoning in Quarles and in other decisions
limiting the applicability of Miranda rested on the assertion that the
"safeguards" 8 6 the Warren Court imposed were not constitutionally
required, but were instead a mere "prophylactic" standard." Chief
Justice Warren himself stipulated in Miranda that the decision "in no
way create[d] a constitutional straightjacket which will handicap
sound efforts at reform."" Nevertheless, the Court demanded that
state legislatures create procedures at least as effective as the proscribed Miranda warnings." In 2000, the Supreme Court seemingly
(and surprisingly) put to rest the uncertainty surrounding the constitutional underpinnings of Miranda.9 0
In Dickerson v. United States, the Court broke with the prophylaxis line of jurisprudence in a 7-2 decision written by Chief Justice
Rehnquist." The case centered on § 3501 of the Omnibus Crime Control and Safe Streets Act of 1968,92 which Congress passed just two
years after Miranda in order to effectually overrule the decision and
to return the admissibility of confessions and other evidentiary state84 United States v. Khalil, 214 F.3d 111, 121 (2000).
85 Darmer, supra note 39, at 273.
86 Miranda v. United States, 384 U.S. 436, 444 (1966).
87 Michigan v. Tucker, 417 U.S. 433, 446 (1974).
88 Miranda, 384 U.S. at 467.
89 Id.

90 Dickerson v. United States, 530 U.S. 428, 432 (2000).
91 Id. See also Darmer, supra note 39, at 268-69.
92 Omnibus Crime Control and Safe Streets 18 U.S.C. § 3501 (2006).

CIVIL

230

RIGHTs LAW JOURNAL

[Vol. 22:2

ments to the previous, looser standard. Even though the Supreme
Court had interpreted the Miranda warnings as a mere prophylactic
measure for three decades, most state Attorneys General believed
§ 3501 to be an unconstitutional legislative usurpation of judicial
authority and refused to enforce it." Then, in February 1999, forty
years after the bill's passage, the Fourth Circuit applied § 3501, holding that the statute, not Miranda, governed and allowed for the admissibility of a confession in federal court that a Maryland bank robber
voluntarily gave before he received his Miranda rights.9 5
In order to determine the constitutionality of § 3501, the
Supreme Court had to assess whether the Miranda warnings were
constitutionally mandated. 96 If so, then "Congress [could] not legislatively supersede [the Supreme Court's] decisions interpreting and
applying the Constitution."" Chief Justice Rehnquist conceded that
previous Miranda jurisprudence failed to find a constitutional mandate, but countered that "the 'foremost' factor supporting the view of
Miranda as a 'constitutional decision' was the fact that the Court had
consistently applied Miranda requirements to the states over which
the Court has no supervisory power."98 Perhaps in an effort to explain
why the Supreme Court had followed the prophylactic line of reasoning for such an extended period of time, the majority wrote, "[O]ur
application of [the Self-Incrimination Clause] to the context of custodial police interrogation is relatively recent because the routine practice of such interrogation is itself a relatively new development." 99
When it applied § 3501, the Fourth Circuit relied on previous
Supreme Court jurisprudence like Quarles that had limited the applicability of Miranda. In response, Chief Justice Rehnquist noted that
the public safety exception created in Quarles did not damage the
constitutional underpinnings of Miranda, but rather stood for the
93 Ronald J. Rychlak, The Right to Remain Silent in Light of the War on Terror, 10 CIAP.
L. Riv. 663, 673-74 (2007).
94 Id. at 274.

95

United States v. Dickerson, 166 F.3d 667, 692 (4th Cir. 1999).
96 "Congress retains the ultimate authority to modify or set aside any judicially created
rules of evidence and procedure that are not required by the Constitution." Dickerson v. United
States, 530 U.S. 428, 437 (2000) (citing Carlisle v. United States, 517 U.S 416, 426 (1996); Vance
v. Terrazas, 444 U.S. 252, 265-66 (1980); Palermo v. United States, 360 U.S. 343, 345-48 (1959)).
97 Dickerson, 530 U.S. at 437 (citing City of Boerne v. Flores, 521 U.S. 507, 517-21 (1997)).
98 Darmer, supra note 39, at 269 (citing Dickerson, 530 U.S. at 438).
99 Medick, supra note 34, at 180 (quoting Dickerson, 530 U.S. at 435 n.1).
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principle that "no constitutional rule is immutable."10 0 Though Rehnquist never belied his disfavor for the Miranda decision, the Chief Justice admitted that the warnings have "become embedded in routine
police practice to the point where [they] have become part of our
national culture.""o' Seemingly putting the debate to rest, the Chief
Justice stated, "Miranda,being a constitutionaldecision of this Court,
may not be in effect overruled by an Act of Congress."l 02
The Public Safety Exception After Dickerson

D.

The Supreme Court has yet to revisit the public safety exception
after Dickerson, leaving the lower courts with little guidance as to the
exception's current status and interpretation. One year after Dickerson, the Southern District of New York confronted the public safety
exception in light of the Supreme Court's apparent abandonment of
the prophylactic interpretation of Miranda.'0 3 In United States v.
Jones, NYPD officers arrested the defendant at his apartment-where
he lived with a woman and child-as part of an anti-narcotics operation in the Bronx.1 04 Officers believed that Jones owned at least one
firearm on the basis of information gathered from a confidential
After giving the defendant clearly defective Miranda
informant.'
warnings, a detective demanded to know the whereabouts of the
weapon.10 6 Jones finally acquiesced, led the officers to the living
room, and nodded his head in the direction of the couch.0 o Officers
then uncovered an unloaded semi-automatic firearm.'0 8
Prior to trial, Jones moved to suppress the post-arrest "statement," which consisted of nodding in the direction of the firearm
because of the defectively administered Miranda rights.' While the
government conceded that the detective had failed to inform the
defendant of certain rights, the statement was nevertheless admitted
100 Dickerson, 530 U.S. at 441.
101 Id. at 443.
102 Id. at 432 (emphasis added).
103 United States v. Jones, 154 F. Supp. 2d 617 (2001).
104 Id. at 619-20.
105 Id. at 625.
106 Id. at 619-20.
107 Id. at 620.
10

Id.

109 United States v. Jones, 154 F. Supp. 2d 617, 622-23 (2001).
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into evidence pursuant to the public safety exception."o The district
court used this opportunity not only to comment on the status of the
Quarles ruling after Dickerson, but also to embark on a thorough
examination of the breadth of the public safety exception itself."' In a
footnote, Judge Lynch noted that Dickerson "disavowed the implication in Quarles and other opinions of its vintage that the Miranda
warnings are not mandated by the Self-Incrimination Clause of the
Fifth Amendment."" 2 Nonetheless, the district court judge found "no
suggestion in Dickerson that Quarles and other exceptions to Miranda
[had] been overruled.""' Though Judge Lynch personally drew a
definitive conclusion as to the Quarles decision's sustaining viability,
his initial questioning highlights an uncertainty that remains of critical
importance in contemporary jurisprudence.
The only question remaining in Jones was whether the exception
applied to the set of facts before the court." 4 Unlike Quarles, the
officers in Jones had secured the suspect in his own apartment, as
opposed to a populated supermarket."' Furthermore, the law
enforcement team carried out a planned arrest and did not predict
that any dangers would arise." 6 Finally, the information gathered
concerning the possibility of a firearm at the scene had become stale
since a confidential informant had relayed the report several months
earlier."' After admitting that the facts at hand presented a close
case, the court ruled that the public safety exception had been met
because of the patent dangers of a gun and the presence of a young
child."'
In its decision, however, the court first drew attention to the
Quarles decision's apparent lack of scope, which:
[L]eaves considerable uncertainty as to whether the [Supreme] Court
intended its holding to be confined to the narrow factual circumstances of the case or, instead, to provide law enforcement officials
110 Id. at 623.
'1' Id. at 623-30.
112 Id. at 623 n. 7.

113 Id.
''4
11s
116
17

Id. at 624-25.
United States v. Jones, 154 F. Supp. 2d 617, 624-25 (2001).
Id. at 624-25.
Id. at 625.

118 Id. 629-30.
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with broader latitude to conduct limited custodial interrogations anytime public safety concerns are implicated.119
The district court determined that a broad survey of decisions across a
variety of circuits revealed an obvious lack of consistency.12 0 While
several circuits have tended to interpret Quarles well beyond its
facts,121 others have narrowed the decision in order to keep the exception from creeping into "ordinary and routine arrest scenario[s]." 2 2
For example, the First Circuit once extended the exception to a rudimentary search incident to arrest; an officer questioned an apprehended bank robbery suspect as to whether he had any weapons or
needles on his person.123 Though the suspect no longer posed a danger to the general public, the court admitted certain statements pursuant to the exception on the basis of concern for officer safety alone.12 4
On the other hand, the Fifth Circuit has held that Quarles did not
justify an unwarned interrogation of a narcotics suspect, where police
had already secured both his person and his automobile.'2 5
Ultimately, the district court in Jones echoed a concern that
"Quarles represents an exception that should not be allowed to swallow the rule." 26 Interpreting the public safety exception broadly, the
court warned, would "license a category of custodial interrogation
that will have little to do with the exigencies of public safety, and
119 Id. at 624.
120 See id. at 626-27.
121 See generally United States v. Shea, 150 F.3d 44, 48 (1st Cir. 1998) (where a bank robbery suspect was asked whether he had weapons or needles after being arrested and in anticipation of search incident to arrest); Fleming v. Collins, 954 F.2d 1109,1112 (5th Cir.1992) (en banc)
(officer asked wounded bank robbery arrestee who had shot him and who was with him; situation was "volatile"); United States v. Brady, 819 F.2d 884, 887-88, (9th Cir. 1987) (officer
responding to report of man beating woman asked if arrested suspect had a gun; court acknowledged distinctions from Quarles including "no similar indication that [suspect] possessed a
weapon . . . [or] had placed an unguarded weapon in a public place" and "extended" questioning; officer was trying to "control ... a dangerous situation" involving gathering crowd).
122 United States v. Jones, 154 F. Supp. 2d 617, 627 (2001) (quoting United States v.
Mobley, 40 F.3d 688, 693 (4th Cir. 1994)); see also United States v. Raborn, 872 F.2d 589, 595
(5th Cir. 1989) (holding Quarles did not justify unwarned interrogation of a narcotics suspect,
where the gun the police suspected was believed to be in a truck that the officers had already
secured).
123 Shea, 150 F.3d 44 at 48.
124 Id

125 Raborn, 872 F.2d at 595.
126 Jones, 154 F. Supp. 2d at 628 (referencing Mobley, 40 F.3d at 693).
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much to do with eliciting broadly incriminating statements without the
safeguards required by the Constitution."12 7

II.

ARGUMENT

The Supreme Court has yet to confront whether the public safety
exception from Quarles survived Dickerson's assertion that the Constitution mandates Miranda warnings. Post-Dickerson Supreme
Court reasoning regarding Miranda, however, lends little credence to
the possibility that the public safety exception has been extinguished.
In 2004, a plurality of the Supreme Court shed doubt on the conclusion reached in Dickerson when it noted that, "nothing in Dickerson,
including its characterization of Miranda as announcing a constitutional rule," overruled the long line of cases regarding the prophylactic nature of the warnings.12 8 Thus, Dickerson seems to be an
aberration. Perhaps the Supreme Court unexpectedly "discovered"
the constitutional underpinnings of Miranda in order to keep Congress from overturning a decision that had long ago become part of
the national psyche. It is even arguable that the Justices may have
decided Dickerson differently if the case had reached the Court a year
later, after September 11th.129
While the explicit reaffirmation of Quarles and the public safety
exception remains a constitutional question unanswered by the
Supreme Court since Dickerson, the exception's constitutionality
remains all but solidified; courts have continued to apply the exception under numerous circumstances, increasingly since the events of
September 11, 2001 and the United States' subsequent, ongoing War
on Terror. In light of this safe assumption, the question raised in
Jones concerning the scope of the public safety exception becomes
increasingly pressing. More importantly, without a foreseeable end to
the War on Terror, it remains unclear whether the exception does or
should apply to all suspected terrorists. Section A of this Part analyzes the "terrorism as war" and "terrorism as crime" strategies and
concludes that the latter is the most effective means of prosecuting
terrorists.130 Section B contends that the criminal prosecution of ter127 Jones, 154 F. Supp. 2d at 628-29.
128 Darmer, supra note 38, at 635 (quoting United States v. Patane, 542 U.S. 630, 640-41

(2004)).

129 Darmer, supra note 39, at 286.
130 See infra Part H.A.
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rorist suspects does not endanger the American criminal justice sys-

tem.13 ' Finally, Section C of Part II criticizes proposed Congressional
legislation and argues that, if and when the Supreme Court revisits the
issue, the public safety exception need not and should not be categorically expanded to all cases involving suspected terrorists.1 32
A.

The Case for Terrorism as Crime

Before midnight struck on his first day in office, President Barack
13 3
Obama halted the military commissions at Guantanamo Bay, Cuba.
The Executive Order the President signed specified that the "detention facilities at Guantanamo . . . shall be closed as soon as practicable,

and no later than [one] year from the date of this order."l 34 Though
that date has long come and gone, the Obama Administration still
vows to close a facility"' labeled by some commentators as "a mockery of American standards of justice and due process."13 6 In doing so,
President Obama shifted away from his predecessor's overarching
policy to treat terrorism as war in favor of a policy that treats terrorism as crime.13 7 The fact that Guantanamo remains open today, however, and that a limited resuscitation of military commissions is under
way, underscores the complex and developing status of the law and
38
policy surrounding its potential closure.
The Bush Administration implemented a legal strategy that
treated the majority of terrorist suspects "far outside the realm of
ordinary law enforcement, where the protections of the Fourth, Fifth,
and Sixth Amendments are uncertain at best."' 39 Most of these suspects were detained at Guantanamo Bay, held in secret prisons
outside of the United States, or turned over to foreign authorities for
questioning.14 0 Most of those held at Guantanamo Bay were to be
tried by military commissions, which many commentators believe do
131 See infra Part II.B.
132 See infra Part II.C.

133 First Steps at Guantanamo, supra note 18, at A32.
134 Exec. Order No. 13,492, 74 Fed. Reg. 4897 (Jan. 22, 2009).
135 Lolita C. Baldor, Obama Restarts GuantanamoTrials After Two-year Ban, SALoN.coM,
March 7, 2011, http://www.salon.com/2011/03/07/obama-restarts-guantanamo-trials/.
136 First Steps at Guantanamo, supra note 18, at A32.
137 Yoo, supra note 9, at A19.
138 Baldor, supra note 135.
139 Darmer, supra note 38, at 631.
140 Id. at 643-46. Kim D. Chanbonpin, Ditching "The Disposal Plan:" Revisiting Miranda in
an Age of Terror, 20 S-r. THOMAs L. REV. 155, 158 (2008).
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not provide the same "core protections" against coerced confessions
that criminal defendants are granted in the American criminal justice

system.141
In moving away from this approach, the Obama Administration
has vowed to close Guantanamo Bay and to try the majority of terrorist suspects in the federal criminal system, 14 2 where defendants are
afforded the rights that the Constitution guarantees to all alleged
criminals. Though both internal and external forces have stymied the
Administration's efforts to close Guantanamo and to permanently
halt the majority of military commissions, the sentiment remains and
should be vigorously defended and pursued going forward.' 43 As one
critic of this strategy admits, "There is an indisputable legal basis for
treating terrorists as criminals."" Before September 11, 2001 and the
War on Terror, "the conventional mindset was that acts of terrorism
were a criminal matter to be adjudicated within our criminal justice
system along with crimes committed by bank robbers, car thieves, and
drug dealers." 45 Federal law provided authority to prosecute terrorists as criminals, not only under ordinary criminal law prohibitions
against murder, assault, and conspiracy, but also under specialized
provisions such as the International Emergency Economic Powers
Act, which criminalized giving material support to a government that
supports terrorism.14 6
Internationally, as many as thirteen global treaties called on
member states to criminalize terrorist conduct under national law and
further encouraged "no safe haven" rules requiring nations to either
criminally prosecute or extradite suspected terrorists.'47 In the United
States, some of the most notable terrorists of the last two decades
were successfully tried and convicted in federal criminal court, including the Oklahoma City bombers Timothy McVeigh and Terry Nichols,
141 Darmer, supra note 38, at 649-54 (2007).

Baldor, supra note 135.
Peter Finn and Anne E. Kornblut, Guantanamo Bay: Why Obama Hasn't Fulfilled His
Promise to Close the Facility, WAsI1. PosT, April 23, 2011, http://www.washingtonpost.com/
world/guantanamo-bay-how-the-white-house-lost-the-fight-to-close-it/2011/04/14/AFtxR5XE
story.html.
144 David Glazier, Playing by the Rules: Combating Al Qaeda within the Law of War, 51
WM. & MARY L. Rtiv. 957, 967 (2009).
145 Alberto R. Gonzales, Waging War Within the Constitution, 42 Tix. TI'cIi. L. Riv. 843,
861 (2010).
146 Glazier, supra note 144, at 968-69.
147 Id. at 967.
142
143
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the Unabomber Theodore Kaczynski, and the 1993 World Trade
Center bomber Ramzi Yousef.148
Even after September 11th, the Bush Administration prosecuted
some of the most high-profile terrorists in the criminal justice system,
although the majority of suspects were not dealt with in such fashion. 14 9 John Walker Lindh was wounded and captured on the battlefields of Afghanistan fighting with the Taliban against American and
NATO forces.o After his capture, Lindh, an American citizen
dubbed "the American Taliban," claimed to have invoked his Fifth
Amendment right to an attorney,' 5 ' which, according to Edwards v.
Arizona, should have immediately halted his interrogation.15 2 Still,
the questioning continued,'153 and the Armed Forces eventually transported Lindh back to the United States for prosecution. 154 The
Department of Justice (DOJ), in consultation with the Department of
State and the Attorney General, concluded that it could successfully
prosecute Lindh, even in light of his Edwards invocation and the
alleged abuse he received to force his confession." These allegations
presented substantial hurdles for DOJ prosecutors, but they were
never faced because Lindh pled guilty to several felonies and received
a twenty-year sentence.5 6
In December 2001, Richard Reid attempted to detonate explosives he had hidden in his shoes on a transatlantic flight to Miami.'
Law enforcement quickly arrested Reid, a British citizen, read him his
Miranda rights, and placed him in the criminal justice system. 5 8
Though he labeled himself a disciple of Osama bin Laden, authorities
believed Reid had "little to no intelligence value.""' Again, however,
the government avoided a lengthy trial as Reid pled guilty to terrorGonzales, supra note 145, at 861.
149 Id. at 862-63.
150 Id. at 863.
151 Darmer, supra note 39, at 241, 251.
152 Edwards v. Arizona, 451 U.S. 477, 484-85 (1981).
153 Darmer, supra note 39, at 251-52.
154 See United States v. Lindh, 212 F. Supp. 2d 541 (E.D.Va. 2002).
155 Gonzales, supra note 145, at 863; Darmer, supra note 39, at 248-51.
156 Gonzales, supra note 145, at 863.
157 United States v. Reid, 369 F.3d 619, 619-20 (1st Cir. 2004).
158 Gonzales, supra note 145, at 863-64.
148

159 Id.
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ism charges and was sentenced to life in prison without the possibility
of parole.16 0
Lastly, Zacarias Moussaoui was arrested and administered
Miranda warnings in August 2001 on immigration charges.16 ' He was
later indicted for his involvement in the conspiracy leading to the September 11th attacks.16 2 While some in the Bush White House pressed
to try Moussaoui as a war criminal in a military commission, Attorney
General John Ashcroft "needed to have a post-9/11 terrorism case in
federal court to see firsthand whether [the] criminal justice system
could accommodate the prosecution of a high profile terrorist during
ongoing hostilities."163 The prosecution ran into two substantial obstacles. First, the DOJ was forced to request a protective order pursuant
to the Classified Information Procedures Act in order to make information used in discovery available only to those with the requisite
security clearances.'" Second, Moussaoui requested access to several
of his al-Qaeda compatriots for his defense.16 5 The protective order
was granted, but Moussaoui's request proved more troublesome to
prosecutors because the district court ordered the government to produce several men who were in custody at Guantanamo Bay.16 In a
favorable decision for the government, the Fourth Circuit reversed the
lower court's order on the grounds that those men could provide only
an unnecessarily redundant defense.167 With little case remaining to
defend himself, Moussaoui pled guilty to the charges and received a
life sentence, three and a half years after his indictment.168
Critics of the terrorism as crime approach claim that these successful convictions misrepresent the ability of the criminal justice system to handle the prosecution of suspected terrorists.169 Former
Attorney General Alberto Gonzales warns that these cases instead
"show[ ] us how difficult it could be to successfully prosecute a high160 Reid, 369 F.3d at 620.
161 Harry Samit, An Account of the Arrest and Interview of Zacarias Moussaoui, 37 WM.
L. Ri v. 5191, 5196 (2011).
Mrinzui
162 Id. at 295.

163 Gonzales, supra note 145, at 864-65.
164 Id. at 865.
165

Id.

166 Id.
167 Id.
168 Id.

169 Gonzalez, supra note 145, at 865-66.
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profile terrorist during ongoing hostilities.""o The prosecutions not
only faced unique legal hurdles because of the sensitivity of the information at issue in the cases, but also consumed an inordinate amount
of government resources and time. 171 Furthermore, critics charge that
the nature of the criminal justice system cannot be reconciled with the
goals of the War on Terror:
American agents investigating terrorism may be forced to choose
between intelligence-gathering in the broad interests of preventing
future attacks and evidence-gathering for the purposes of bringing
criminals to justice.172

In short, critics argue that the Miranda protections and exclusionary
rule bestowed upon criminal defendants create innumerable challenges to the criminal prosecution of terrorists. 3
Research indicates, however, that criminal prosecution is an

effective legal framework for the conviction of terrorist suspects,
partly because the military commissions have failed to successfully
execute their mandate of bringing the detainees to justice. 174 Six years
after President Bush signed the military order authorizing the employ17
ment of military commissions, only ten detainees had been charged."
Between October 2001 and November 2011, the commissions have
tried and convicted only two of the roughly 775 detainees that have
passed through Guantanamo in that time.' 76
In comparison, a 2007 study of federally prosecuted terrorism
cases articulates starkly contrasting results: of the 28 terrorist defendants whose charges had proceeded to disposition as of the compilation
of the report in 2007, 20 were convicted on at least one charge-seven
170 Id. at 865.
171 Id. at 865-66.

172 M.K.B. Darmer, Beyond Bin Laden and Lindh: Confessions Law in an Age of Terrorism, 12 CORNE LL J.L. & Pun. Poi'Y 319, 353-54 (2003).
173 Gonzales, supra note 145, at 865-66.
174 Chanbonpin, supra note 140, at 158-59.
175 Id. at 158 (citing President George W. Bush, Remarks on the War on Terror, 42
wEEKLY COMP. PRES. Doc. 1569, 1571 (Sept. 6, 2006)).
176 Jane Sutton, A Decade on, Terrorism Tribunals are Bogged Down, REUTrERS, November 13, 2011 available at http://www.reuters.com/article/2011/11/13/us-guantanamo-idUSTRE7ACOZZ20111113?feedType=RSS&feedName=TopNews&ca=moto (explaining that of the
six cases that have been completed at Guantanamo, four detainees pleaded guilty).
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by jury, one by bench trial, and 12 by plea agreement."' Of the
remaining eight, four pleaded guilty to other charges, two were acquitted by a jury and one by a bench trial, and the charges against the last
were dropped after the defendant was killed overseas."' This high
conviction rate serves as quantifiable proof that "[t]he regular criminal justice process in the federal courts has served and can continue to
serve as an adequate, efficient, and fair method to bring terrorists to
justice.""'
Admittedly, these figures do not include those men now and formerly detained at Guantanamo Bay. On November 17, 2010, however, Ahmed Ghailani became the first Guantanamo detainee
convicted in federal court."'s Ghailani stood accused of participating
in the 1998 U.S. embassy bombings in East Africa.'' Captured in
Pakistan in 2004, Ghailani was held in several secret prisons overseas
until U.S. authorities transferred him to Guantanamo in 2006.182 In
November 2010, Ghailani became the first of the former Guantanamo
detainees tried in federal court pursuant to the Obama Administration's decision to halt military commissions."
The DOJ brought
more than 280 criminal charges against Ghailani, in what many
labeled a test case for the pending trial against self-proclaimed September 11th mastermind, Khalid Sheik Mohammed, and four other
co-conspirators.184 After a four-week trial, a federal jury convicted
Ghailani on one count of conspiracy but acquitted him of the remaining charges.'8 5
Critics of the current policy were quick to decry the outcome as,
in the words of Senator Mitch McConnell, "all the proof we need that
the [A]dministration's approach to prosecuting terrorists has been
deeply misguided and indeed potentially harmful as a matter of
177 Robert M. Chesney, Federal Prosecution of Terrorism-Related Offenses: Conviction and
Sentencing Data in Light of "Soft-Sentence" and "Data-Reliability" Critiques, 11 Livwis & CLARK
L. Riv. 851, 879 (2007).
178 Id.
179 Chanbonpin, supra note 140, at 159.
180 Anne E. Kornblut & Peter Finn, White House Undeterred After Ghailani Terror Case
Verdict, WAsI. Posr, November 18, 2010, available at http://www.washingtonpost.com/wp-dyn/
content/artice/2010/11/17/A R2010111705663.html?hpid=topnews.

181 Id.
182 Id.
183 Id.
184 Id.

I85 Id.
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national security."186 Some prominent politicians even called for the
resignation of Attorney General Eric Holder.1 87 Opponents emphasized the number of acquitted charges while failing to underscore the
1
fact that the conviction carried a minimum 20-years-to-life sentence.'"
In fact, a U.S. District Court judge later handed down the stiffest penalty at his disposal, and Ahmed Ghailani will spend the rest of his life
in prison. 89 Surely the government faced similar significant hurdles as
it did when trying Lindh, Reid, and Moussaoui. Moreover, the number of acquitted charges serves as persuasive evidence against the
notion that civilian juries cannot impartially try terrorism suspects.
These risks clearly accompany the terrorism as crime paradigm, but
the results of the Lindh, Reid, Moussaoui, and recent Ghailani case
speak for themselves. Each of the most highly profiled federal prosecutions of terrorist suspects since September 11th has resulted in a
conviction and lengthy, if not indefinite, prison sentence.
B.

CriminalProsecution of TerroristSuspects Does Not Endanger
the System

Having established that the criminal prosecution of terrorist suspects is a viable option for successful conviction, the following questions remain: (1) does criminal prosecution of terrorist suspects
endanger the civil liberties of all other criminal suspects, and (2) does
and should the scope of the public safety exception include all terrorist suspects? This Section will attempt to answer the first question,
90
and Section C will propose a response to the second question.'
Critics warn that the integrity of the criminal justice system is
placed in danger of contamination by the criminal prosecution of terrorist suspects:
186 Kelly Chernenkoff, Biden Says Civilian Trial Outcome Better Than a Military One, Fox
Nrws (Nov. 19, 2010), http://politics.blogs.foxnews.com/2010/11/1 9/biden-says-civilian-terrortrial-outcome-better-military-one.
187 Bryon Tau, Pawlenty Calls for Holder Resignation, Potiorico (Nov. 19, 2010, 11:48 AM),
http://www.politico.com/blogs/bensmith/I110/Pawlenty-calls forHolder resignation.html.
188 Kornblut, supra note 180.
189 Warren Richey, Ahmed Ghailani Gets Life Sentence for Al Qaeda Bombing of US
Embassies, THE CHRISTIAN SCIENCE MONITOR (Jan. 25, 2011, 5:08 PM), http://www.csmonitor.

com/USA/Justice/2011/0125/Ahmed-Ghailani-gets-life-sentence-for-Al-Qaeda-bombing-of-USembassies.
190 See infra Part II.C.
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[The] theory suggests that because it would be intolerable to abide by
constraints such as Miranda in fighting the War on Terror, there is a
grave risk that Miranda and other criminal procedure rights would
simply be jettisoned along the way in conventional criminal courts,
thereby having an impact far beyond the terrorism cases.191
In the context of Miranda, critics emphasize two post-9/1.1 Supreme
Court cases: Chavez v. Martinez' 92 and Berghuis v. Thompkins.9 3 In
Chavez, the Court ruled that, "[tjhe only right granted by the Fifth
Amendment is a criminal trial remedy."' 9 4 In that case officers conducted an interrogation of the suspect in the emergency room, after
police had shot him, but before the suspect had received his Miranda
warnings.' 95 Following the incident, Martinez was not charged with a
crime, and his incriminating answers were not later used in a criminal
prosecution against him.196 Nevertheless, Martinez filed suit against
the officer, claiming a violation of his Fifth Amendment rights against
compelled self-incrimination.' 97 In its amicus curiae brief to the
Supreme Court, the federal government justified the officer's actions,
reasoning that coercive behavior must be permissible, in part, so that
the police may "obtain potentially life-saving information during
emergencies."' 9 In fact, three pages of the brief were dedicated to
discussions of public safety, imminent threat of harm, and exploding
bombs."9 The Supreme Court's decision, however, contradicts critics'
apprehensions concerning the infection of the criminal justice system,
as the Court did not make a single mention of imminent threat or
fears of terrorism, nor did it rely on public safety.20 0 Rather, the Court
relied on the reinvigorated prophylactic interpretation of Miranda.20 '
191 Darmer, supra note 38, at 633.

192 538 U.S. 760 (2003).
193 130 S. Ct. 2250 (2010).
194 Chavez v. Martinez, 538 U.S. 760, 766-67 (2003); ALAN M. Di iwII/rrz, Is Trinan A
Ri;irr ro RIMAIN SILiNT? 12-13 (Geoffrey R. Stone ed., Oxford University Press 2008)
(emphasis in original).
195 Chavez, 538 U.S. at 764.
196 Id.
197 Id. at 764-65.

98 Brief for the United States as Amicus Curiae Supporting Petitioner at 7, Chavez v.
Martinez, 537 U.S. 760 (2003) (No. 01-1444), 2002 WL 31100916.
199 Klein, supra note 14, at 1357 (2003) (citing Brief for the United States, supra note 198,
at 12-13).
200 See generally Chavez v. Martinez, 538 U.S. 760 (2003).
201 Id. at 770-73.
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In Berghuis, the Supreme Court again struck another blow to
Miranda rights, ruling that a criminal suspect must proactively and
explicitly invoke his right to remain silent.2 02 In that case, police interrogated Thompkins for nearly three hours after informing him of his
Miranda rights. 0 Thompkins remained almost completely silent during this period, though he did not ever specifically tell the police he
wished to remain so. 2 " Desperate for answers, the police changed tactics and asked Thompkins three questions in succession: "Do you
believe in God?" "Do you pray to God?" "Do you pray to God to
forgive you for shooting that boy down?" 205 Thompkins answered,
"Yes" to each of these questions. 2 06 This apparent confession was
admitted at trial, a ruling upheld by the Supreme Court on the
grounds that he had waived his right to remain silent by failing to
2 08
explicitly invoke it. 20 7 Regardless of the wisdom of this decision,
commentators such as John Yoo, a key figure in the Bush Administration's Justice Department, stated, "It is no accident that the [C]ourt's
newfound attitude toward Miranda has arrived during a time of war
.... [after] President Obama's restoration of the terrorism-as-crime
paradigm that prevailed before the 2001 attacks." 2 09 Whether Mr.
Yoo is correct, or the Supreme Court's apparent abandonment of
Dickerson is due to the current Court's conservative jurisprudential
tilt, the legacy of Dickerson has all but vanished.
A thorough examination of the Supreme Court's post-9/11 case
law indicates a more general "struggle[ ] to provide law enforcement
with the effective tools to combat extreme radicalism while ensuring
that national security and law enforcement measures do not compromise constitutional liberties."210 Proponents of the terrorism as crime
paradigm agree that apprehension over the integrity of the criminal
justice system is a concern and that judges might need to twist the law
202 Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010).
203 Id. at 2256.
204 Id. at 2256-57.
205 Id. at 2257.
206 Id.

207 Id. at 2257, 2264.
208 See Steven R. Shapiro, The Thompkins Decision:A Threat to Civil Liberties, WAIuL ST.
J., June 8, 2010, at A19.
209 Yoo, supra note 9, at Al9.
210 John M. Allen, Expanding Law Enforcement Discretion:How the Supreme Court's PostSeptember 11th Decisions Reflect Necessary Prudence, 41 SUIFF-OLK U. L. RiEv. 587, 590 (2008).
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in order to ensure conviction of a terrorist. 2 11 But these same proponents will counter that valid concern by noting that, "if you look at
what has happened, much of this twisting has already taken place." 2 12
This struggle began during a presidential administration that infamously disavowed the American criminal justice system for the military commissions at Guantanamo in the majority of cases. Perhaps
the greatest proof that the Supreme Court is not solely reacting to the
terrorism as crime approach is the line of cases granting rights to those
men once trapped outside the boundaries of the criminal justice system. In Hamdi v. Rumsfeld,2 13 Rasul v. Bush,214 Hamdan v. Rumsfeld,215 and Boumediene v. Bush,2 16 the Court systematically granted
detainees at Guantanamo the rights to trial and habeas corpus review.
If the Supreme Court were preoccupied with stripping the criminal
justice system of critical procedures and protections in order to successfully prosecute terrorists, it would not simultaneously allow the
same men greater access to the system.
C.

The Supreme Court's Mandate: Congress Cannot Legislate a
Solution

In July 2010, Rep. Adam Schiff (D-Calif.) introduced to Congress
the Questioning Terrorism Suspects Act (QTSA). 2 17 Among other
goals, the QTSA aims to expand the public safety exception categorically to all interrogations involving suspected terrorists. 21 8 According
to the bill, within six hours of the arrest, the federal government must
apply to a judicial officer with evidence that the arrestee is (1) a terrorism suspect who (2) "may be able to provide intelligence necessary
to protect the public safety." 2 19 If the judge approves this application,
211 Kenneth Roth, Why the Current Approach to Fighting Terrorism Is Making Us Less
Safe, 41 CREIGHTON L. Riv. 579, 589 (2008).
212 Id.

213 542 U.S. 507, 509 (2004).
214 542 U.S. 466, 484 (2004).
215 548 U.S. 557, 567 (2006).
216 553 U.S. 723, 732 (2008).
217 Questioning of Terrorism Suspects Act, H.R. 5934, 111th Cong. (2010), available at
http://thomas.loc.gov/cgi-bin/query/z?cl I :H.R.5934:.
218 Press Release, Congressman Adam Schiff, Schiff Introduces the Questioning of Terrorism Suspects Act of2010 (July 29, 2010) available at http://www.californiachronicle.com/articles/
view/1 72802.
219 H.R. 5934.
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the public safety exception would apply for the following 48 hours.220
During this time the suspect would remain uninformed of his Miranda
rights, and "any confession made .. . [would] not be considered inadmissible." 22 1 Though this particular bill remains in subcommittee and
support has faltered, its proposal continues to stir debate over the possibility and efficacy of government action on this issue.22 2 Attorney
General Holder continues to express support for Congressional
action 2 23 to loosen Miranda standards when dealing with terrorism
suspects.224 There are, however, significant problems with this
approach.
First, in Dickerson, "the Supreme Court .. . made clear that the
judiciary will dictate the scope of Miranda, not Congress." 2 25 If
Miranda remains a constitutional imperative as ruled in Dickerson,
Supreme Court precedent clearly establishes that the legislature cannot meddle with the scope of Miranda, including the public safety
exception.22 6 One commentator has argued that perhaps the Supreme
Court so abruptly broke with precedent in Dickerson only because
"the statute did nothing more than displace Miranda with the preexisting test that Miranda itself held inadequate."2 27 According to this
reasoning, a more subtle deviation from Miranda might gain the
Court's blessing as nothing more than legitimate legislative reinterpretation of a prophylactic rule: The QTSA does not purport to overrule
any part of Miranda, but only seeks to ensure the broad application of
a pre-existing exception. This argument, however, fails in the face of
clear Supreme Court precedent. Based on the Court's passionate
rebuff of Congress in Dickerson, legislative meddling with Miranda is
wholly prohibited. The outcome of this governmental turf-war is
220 Id.
221 Id.
222 See Evan Perez, Rights are Curtailed for Terror Suspects, WAL ST. J., March 24, 2011,

at A2.
223 Charlie Savage, Holder Backs a Miranda Limit for Terror Suspects, N.Y. TIMES, May 9,
2010, Al, available at http://www.nytimes.com/2010/05/10/us/politics/10holder.html.
224 As Congressional support for a legislative fix has remained stagnant, the DOJ has purported to adopt new procedures that categorically incorporate the public safety exception to
interrogations involving suspected terrorists. See Perez, supra note 222 ("The Justice Department believes it has the authority to tinker with Miranda procedures."). For the reasons listed in
the remainder of this Note, however, the Executive Branch's attempt to meddle with Miranda
procedures is equally unconstitutional and imprudent.
225 Yoo, supra note 9, at A19 (emphasis added).
226 See Dickerson v. United States, 530 U.S. 428, 444 (2000).
227 Darmer, supra note 39, at 283.
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clear: Miranda remains exclusively in the domain of the Supreme
Court.
Second, the Quarles Court envisioned individualized, fact-specific
exceptions in order to ensure that "the law sacrifices individual rights
only when doing so is mandated by the greater public good in a particular situation." 228 Employing the facts in Quarles, the supreme goal of
the public safety exception was "to insure that further danger to the
public did not result from the concealment of the gun in a public
area," not "to obtain evidence useful in convicting" the suspect. 229
Quarles is not a blank check for the police to use for evidence gathering purposes in situations that present some level of danger to the
public. Thus, the exception generally applies only to circumstances in
which perpetrators have been caught in the act, not when the suspect
has been in custody for some time or when the conspiracy is far from
fruition.23 0 Furthermore, Quarles relied heavily on the ad hoc location of the interrogation, analogous to officers "working in the field of
battle . . . dealing with difficult, high-pressure, potentially high-stakes

situations, far from the ... [police] station house." 23 1 Questioning for
intelligence that does not involve an imminent threat, on the other
hand, "presage[s] a lengthy interrogation by law enforcement agents
specifically designed to elicit incriminating evidence for use at the trial
of the defendant and his co-conspirators."23 2 Public safety is not a veil
for evidence gathering, and the QTSA cannot legally usurp it for such
purposes.
Finally, categorical application of the public safety exception to
certain arrest situations initiates a slippery slope likely to jeopardize
the civil liberties of all criminal suspects. In United States v. Carrillo,233 before frisking a suspect in conjunction with a narcotics transaction and before reciting the Miranda warnings, an officer asked
whether the suspect had any drugs or needles on his person.234 The
suspect responded, "No, I don't use drugs, I sell them." 235 The Ninth
Circuit allowed this statement into evidence pursuant to the public
228 Medick, supra note 34, at 193.

229 New York v. Quarles, 467 U.S. 649, 657 (1984).
230 See United States v. Jones, 154 F. Supp. 2d 617, 625 (2001).
231 Medick, supra note 34.
232 Ronald J. Sievert, War on Terrorism or Global Law Enforcement Operation?, 78
Noni: DAMI L. Riv. 307, 325 (2003).
233 United States v. Carrillo, 16 F.3d 1046 (9th Cir 1994).
234 Id. at 1049.
235 Id.
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safety exception because the officer's question "stemmed from an
objectively reasonable need to protect himself from . .. the danger of
transmission of disease or contact with harmful substances." 23 6 It logically follows that the public safety exception permits an officer to dispense with Miranda warnings and ask any arrestee whether he is
carrying anything that poses an immediate danger to the officer.
Thus, pursuant to the public safety exception, the Tenth Circuit
allowed into evidence the answer, "No, I don't have anything on me,
but there is a gun in the car," to the officer's pre-Miranda warnings
question whether the suspect was carrying any guns or sharp
objects. 237 The Supreme Court denied certiorari in that case, declining
the opportunity to rule on categorical applications of the public safety
exception. 2 38 Explicit approval of such a practice from the Supreme
Court would encourage lower courts to apply the exception categorically in any number of scenarios, vastly eroding the rights of all criminal defendants.
Neither the QTSA, nor any other legislative fix will resolve these
issues. Miranda's scope is determined by the Supreme Court alone.
With the ongoing capture of terrorist suspects domestically and
abroad, it is only a matter of time before the government attempts to
introduce evidence pursuant to the public safety exception. In fact,
Attorney General Holder publicly announced that both the Christmas
Day and Times Square bombers received their Miranda warnings only
after first being questioned at length by interrogators under the public
safety exception.239 Fortuitously for the government, both men continued to cooperate with the interrogations without invoking these
rights.2 40 Ultimately, both the Christmas Day bomber and Faisal
Shahzad pled guilty in federal court, and both received life sentences
without the opportunity of parole.24 1 Each case demonstrated obvi236 Id.

237 United States v. Lackey, 334 F.3d 1224, 1225-28 (10th Cir. 2003), cert. denied, 540 U.S.
997 (2003).
238 United States v. Lackey, 334 F.3d 1224 (10th Cir. 2003), cert. denied, 540 U.S. 997
(2003).
239 Hunt, supra note 24.
240 Id.

241 Michael Wilson, Life in Prisonfor Would-Be Times Square Bomber, N.Y. TIMES, October 5, 2010, availabeat http://cityroom.blogs.nytimes.com/2010/10/05/life-in-prison-for-would-betimes-square-bomber/?hp; Nick Bunkley, Would-Be Plane Bomber is Sentenced to Life in Prison,
N.Y. TIMus, February 16, 2012, available at http://www.nytimes.com/2012/02/17/us/would-beplane-bomber-sentenced-to-life.html?_r=1&scp=2&sq=abdulmutallab&st=cse.
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ous, immediate threats to public safety and represents the extreme
end of the scale.
Regrettably, there will inevitably be an instance in the near future
that does not present such clear-cut facts. If and when such a case
appears before the Supreme Court, the Justices should definitively
express a narrow scope for the public safety exception and reject any
categorical application to all cases involving terrorist suspects. The
danger must be clear and immediate. The exception should not be
used as an evidence-gathering tool, nor should it be allowed to legitimate the forced confessions of those detainees imprisoned for years
on end. In the prescient words of Justice Stevens,

" ...

if this Nation

is to remain true to the ideals symbolized by its flag, it must not wield
the tools of tyrants even to resist an assault by the forces of

tyranny." 24 2
CONCLUsION

The Supreme Court should decide whether the public safety
exception survived Dickerson and should mandate a clearer scope for
its application. The ongoing War on Terror and the Obama Administration's resuscitation of the terrorism as crime paradigm necessitate
responses to these unanswered constitutional questions. With the
impending closure of the prison camp at Guantanamo Bay and the
disturbing prevalence of radicals like the Christmas Day and Times
Square bombers, the criminal justice system will require a detailed set
of instructions from the Supreme Court. National security is of course
an issue of supreme importance, but the integrity of our criminal justice system stands on equal footing.
While it is tempting to expand the public safety exception to all
cases involving terrorists, it is unnecessary: the court system already
works. While it is tempting to strip Miranda rights from those who
threaten Americans with death, it is a temptation that must be
resisted. One need look no further than the totalitarian predicates of
Miranda to discover that these protections, constitutional or not, were
designed to separate the United States and its way of life from the rest
of the world. We are a democratic society of laws that respects the
dignity of all men. If one terrorist suspect is released because of this,
it is a price we should all be willing to pay.
242 Rumsfeld v. Padilla, 542 U.S. 426, 465 (2004) (Stevens, J., dissenting).

