PROBATION OFFICERS' AUTHORITY TO DETERMINE
CONDITIONS OF SUPERVISED RELEASE AND
RESTITUTION PAYMENT: FAIR OR

FOUL?

Anders Sleight*

INTRODUCTION

In 2004, military police at Fort Wainwright in Alaska learned that
a government computer on base had visited child pornography websites.' Upon further investigation, the Federal Bureau of Investigation
determined that the computer belonged to Lawrence Bowman, a civilian employee on base.2 A subsequent search of Bowman's computer
and home revealed that he possessed 468 pornographic images, each
of which depicted children.3 Bowman later estimated that he had
"download[ed] maybe a thousand photos of naked children" over the
course of one year, some of whom were "maybe 9 or 10."4
Although he pleaded guilty, the United States District Court for
the District of Alaska sentenced Bowman to 33 months of imprisonment.' In addition to Bowman's imprisonment sentence, the district
judge imposed a special condition of supervised release, which prohibited Bowman from unsupervised contact with minors under the age of
16, including his children and grandchildren. 6 According to the court,
Bowman could have unsupervised contact with his children and
grandchildren only "upon agreement of the probation officer after
having consulted with counselors. In other words they make the final
* George Mason University School of Law, J.D. Candidate, May 2012; University of Virginia, B.A. History, 2009. 1 would like to thank my family, Lisa Hughes, Brad Hines, Brent
Skorup, Hayes Edwards, Kristine Fargotstein, Lindsay Lennon, Megan Marinos, Andrew
Palanzi, Nina DeJong, and the members of the George Mason Civil Rights Law Journal for their
immeasurable help, support, and insight.
1 Opening Brief of the United States at 4, United States v. Bowman, 175 F. App'x 834 (9th
Cir. 2006) (No. 05-30106), 2005 WL 3190353.
2 Id.

3 Id. at 5.
4 Id. at 4.
5 Id. at 9.
6 Appellant's Opening Brief at 19, United States v. Bowman, 175 F. App'x 834 (9th Cir.
2006) (No. 05-30106), 2005 WL 2704004.
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decision. So the condition precedent is approval of the probation
officer."' Not surprisingly, Bowman objected to such a condition,
which led him to challenge it as an improper delegation of judicial
sentencing authority on appeal.8
Bowman's case poses a question often faced by the United States
Courts of Appeals: May a district court delegate decision-making
authority over defendants' sentencing conditions to probation
officers?' While the United States Constitution vests "judicial power"
in the Supreme Court,10 the Constitution does not mention probation
officers or the authority of probation officers. Notwithstanding the
lack of Constitutional direction, several United States Courts of
Appeals have held that district judges may not constitutionally delegate sentencing authority to probation officers." On the other hand,
other circuits have held that limited delegation of sentencing authority
to probation officers is permissible.12
This disagreement has produced varying results, which causes
defendants to receive different treatment upon appeal depending on
the location of the sentencing district court.' 3 A defendant sentenced
7 Id.
8 United States v. Bowman, 175 F. App'x 834, 836 (9th Cir. 2006).
9 Id. (The defendant argued on appeal that the district court "improperly delegated its sentencing authority to the probation officer.").
10 U.S. CONsr. art. 111, § 1 ("The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time to time ordain and
establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during
good Behavior, and shall, at stated times, receive for their Services, a Compensation, which shall
not be diminished during their Continuance in Office."); U.S. CONsr. art. Ill, § 2, cl. 1 ("The
judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the
Laws of the United States, and Treaties made, or which shall be made, under their Authority;
11 United States v. Heath, 419 F.3d 1312, 1315-16 (11th Cir. 2005) (holding that only a
district court may order a defendant to submit to a condition of supervised release); United
States v. Pruden, 398 F.3d 241, 251 (3d Cir. 2005) (holding that a district court may not order a
defendant to attend counseling at the probation officer's option); United States v. Johnson, 48
F.3d 806, 809 (4th Cir. 1995) (holding that "making decisions about the amount of restitution,
the amount of installments, and their timing is a judicial function and therefore is nondelegable").
12 United States v. Mickelson, 433 F.3d 1050, 1056 (8th Cir. 2006) (finding that
"[c]onditions delegating limited authority to non-judicial officials such as probation officers are
permissible so long as the delegating judicial officer retains and exercises ultimate responsibility"); United States v. Bowman, 175 F. App'x 834, 838 (9th Cir. 2006) (holding that a district
court does not improperly delegate sentencing authority where it delegates limited authority,
and the district court retains "final authority to modify" an order).
13 See, e.g., Pruden, 398 F.3d at 251 (holding that a district court may not order a defendant
to attend counseling at the probation officer's option); United States v. Sines, 303 F.3d 793, 799
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in the Northern District of California, for instance, would likely
receive less favorable treatment upon appeal of the issue of delegation
of sentencing authority than a defendant sentenced in the Eastern
District of Pennsylvania.14 This result is neither efficient nor just.
Accordingly, this lack of uniformity must be resolved to produce a
fair, clear, and efficient standard that treats all defendants equally
among the courts.
This Comment examines the disagreement among the United
States Courts of Appeals regarding judicial sentencing delegation. In
particular, this Comment details and proposes a plausible resolution
to the disagreement as it pertains to conditions of supervised release
and restitution payment. Part I of this Comment will explore the statutory authority that underlies judicial sentencing, the purposes of punishment, the Federal Sentencing Guidelines (the "Guidelines"),
probation officers, conditions of supervised release, and restitution."
Part II will examine cases from the United States Courts of Appeals
that have confronted the issue of judicial sentencing delegation, identify the distinct opinions that have emerged, and analyze the implications these holdings have produced.16 Part III examines the different
opinions and argues that limited delegation of judicial sentencing
authority is appropriate and does not violate a defendant's right to be
sentenced by an Article III judge." Part III also proposes a test that
appellate judges should utilize to determine whether or not an impermissible delegation of judicial sentencing authority has occurred.18
Finally, Part III concludes by arguing that the proposed test solves the
problems currently surrounding this issue and passes Constitutional
muster, as demonstrated through an application of the proposed test
to previously decided cases."
(7th Cir. 2002) (finding a district court may permissibly delegate to a probation officer the schedule and selection of a sexual offender treatment program where the district court imposes the
actual condition requiring the defendant to participate in a sexual offender treatment program).
14 See Bowman, 175 F. App'x at 838 (holding that a district court does not improperly
delegate sentencing authority where it delegates limited authority and the district court retains
"final authority to modify" an order); Pruden, 398 F.3d at 251 (holding that a district court may
not order a defendant to attend counseling at the probation officer's option).
15 See infra Part I.
16 See infra Part II.
17 See infra Part I.
18 See id.
1 See id.
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BACKGROUND

District courts must sentence defendants adjudged guilty of federal offenses in accordance with the terms set out by Congress in the
United States Code. 20 Along those lines, judges may sentence individuals found guilty of federal offenses to probation, a fine, or a period of
imprisonment.2' Part I of this Comment examines judicial sentencing
authority and its statutory foundations. 22 Most importantly, it also
examines the role probation officers play regarding convicted individuals and the statutory authority probation officers possess. Section A
of Part I details how the United States Code directs district courts to
sentence defendants.2 3 Section A also introduces the Guidelines, a
recent change in the application of the Guidelines based on a 2005
Supreme Court decision, and the Guidelines' continued vitality
despite the Supreme Court decision.2 4 Section B explores conditions
of supervised release and restitution, including the statutory authority
underlying such punishment conditions. 25 Finally, Section C discusses
the statutory authority and de jure roles that probation officers
possess.26
A.

United States District Courts' Sentencing Authority, the
Guidelines, and United States v. Booker 27

The United States Code directs United States District Courts to
sentence criminal defendants adjudged guilty of federal offenses in
accordance with the purposes of punishment. 28 District judges are to
consider a wide array of factors when sentencing criminal defendants,29 including "the nature and circumstances of the offense and the
history and characteristics of the defendant; . . . [and] the kinds of

sentences available."3 0 Criminal defendants have the opportunity to
20
21
22
23

18 U.S.C. § 3551(a) (2009).
Id. § 3551(b).
See infra Part I.
See infra Part I.A.

24 See id.

25 See infra Part I.B.
26 See infra Part I.C.
27 543 U.S. 220 (2005).
28 18 U.S.C. § 3551 (a) (2009). The purposes of punishment are retribution, general deterrence, specific deterrence, incapacitation, and rehabilitation. See id. § 3553(a)(2)(A)-(D).
29 See id. § 3553.
30 Id. § 3553(a)(1), (3).
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appeal sentences to the United States Court of Appeals if they believe
their sentences to be "imposed in violation of law," 3' which will
remand the defendants' sentences for additional "sentencing proceedings" if the sentences "[were] imposed in violation of law."3 2
In 1984, Congress created the United States Sentencing Commission to "establish sentencing policies and practices for the Federal
criminal justice system."3 3 The Commission is an independent office
within the judiciary and consists of seven voting members, all of whom
the President appoints with the advice and consent of the Senate.34
Congress designed the Commission to ensure that sentences meet the
purposes of punishment under 18 U.S.C. § 3553(a)(2), and to "provide
certainty and fairness in meeting the purposes of sentencing, avoiding
unwarranted sentencing disparities among defendants with similar
records."3 5 Congress established the Commission to create a set of
guidelines, now referred to as the Guidelines, "for use of a sentencing
court in determining the sentence to be imposed in a criminal case. "36
The Guidelines assist district judges in imposing sentences
because judges are able to use the applicable guidelines and policy
statements to inform themselves of appropriate sentences for defendants convicted of federal offenses.3 1 In applying the Guidelines, district judges determine the applicable Guideline section, identify each
defendant's base offense level, determine the defendant's criminal history, and apply upward or downward sentence adjustments.38 All of
these determinations, taken together, are intended to assist district
judges in reaching an appropriate sentencing range.39
Originally, district judges were required to impose sentences
within the Guidelines' calculated range, unless certain exceptions
applied.4 0 For instance, if a defendant had a calculated imprisonment
range of 292 to 365 months of imprisonment, then the district judge
31 Id. § 3742(a)(1).
32 Id. § 3742(f)(1).
33 28 U.S.C. § 991(b)(1) (2008).
34 Id. § 991(a).
35 Id. § 991(b)(1)(A)-(B).
36 Id. § 994(a)(1).
37 U.S. SENTENCING GUIiEINES MANUAL §1A1

(2010).

38 Id. at § IB1.1(a)(1)-(8).
39 Id. §1A1.
40 18 U.S.C. § 3553(b)(1) (2006), invalidated by United States v. Booker, 543 U.S. 220, 245
(2005).
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was required to sentence the defendant within that range.4' In 2005,
however, the Supreme Court held in United States v. Booker 4 2 that the
mandatory application of the Guidelines is incompatible with the
Sixth Amendment's right to trial by an impartial jury and is thus
unconstitutional.43 In reaching this conclusion, the Court also held
that the Guidelines are merely advisory.44 The Guidelines, therefore,
no longer force district judges to sentence defendants within the
Guidelines' applicable sentencing range.
Despite the Guidelines' advisory status, federal judges still rely
on the Guidelines when imposing sentences. 45 During fiscal year 2010,
district judges sentenced more than 55 percent of defendants to
sentences within the Guidelines' recommended range. 46 This figure is
actually deceptively low, however, because district judges sentenced
more than 25 percent of defendants below the Guidelines' range for a
government sponsored reason, such as plea agreement. 4 7 District
judges sentenced less than 18 percent of defendants, in fact, to
sentences outside the Guidelines' calculated range for a non-government sponsored reason. 48 These numbers indicate that district judges
continue to rely on and utilize the Guidelines primarily when sentencing defendants. This consistent reliance is significant because the
Guidelines recommend a period of supervised release to accompany
an imprisonment term that is longer than one year.49 In addition, the
Guidelines make the following recommendation regarding conditions
of supervised release: "If the court has reason to believe that the
defendant is in need of psychological or psychiatric treatment-a condition requiring that the defendant participate in a mental health proId.
543 U.S. 220 (2005).
43 Id. at 245.
4 Id.
45 See U.S. SENTENCING COMM'N, SOURCEBOOK OF FiDE.RAL SENTENCING SrATIsTIcs,
Table N (2010), available at http://www.ussc.gov/DataandStatistics/AnnualReports.and
Sourcebooks/201 0/TableN.pdf.
46 Id.
47 Id.
48 Id.
49 U.S. SENTENCING GUIDELINES MANUAL § 5D1.1(a) (2010) ("The Court shall order a
term of supervised release to follow imprisonment when a sentence of imprisonment of more
than one year is imposed, or when required by statute."). Under Booker, this section is no
longer mandatory. United States v. Booker, 543 U.S. 220, 245 (2005). If a district judge decided
to follow the Guidelines as a recommendation, however, he would likely impose a term of supervised release because of the Guidelines' strong words in favor of supervised release.
41

42
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gram approved by the United States Probation Office [is
recommended].""o As Part I will later discuss, orders imposing conditions of supervised release, especially orders for defendants to attend
mental health counseling, can be particularly troublesome when
courts involve probation officers." Despite the Court's holding in
Booker, however, issues regarding the delegation of judicial sentencing authority will continue to arise because judges still regularly utilize
the Guidelines.
B.

Conditions of Supervised Release and Restitution

In addition to imprisonment, district judges may also require
terms of supervised release to begin following the defendant's completion of a term of imprisonment.52 Before ordering a term of supervised release, district judges are to consider the purposes of
punishment and other factors laid out in 18 U.S.C. § 3553(a).5 3 If a
district judge imposes a term of supervised release, he may also
impose conditions of supervised release, including mandatory conditions and discretionary conditions. 54 For example, courts must order,
as conditions of supervised release, defendants to "not commit
another Federal, State, or local crime during the term of supervised
release."5 5 District judges also retain the discretion to order the
defendant to submit to a further condition of supervised release provided that such condition is reasonably related to the purposes of punishment, "involves no greater deprivation of liberty than is reasonably
necessary," and conforms to the Sentencing Commission's "policy
statements." 56 Appropriate discretionary conditions of supervised
release include ordering the defendant to financially support dependents, compensate a victim of the offense, or submit to medical treatGui)imINES MANUAL § 5D1.3(d)(5) (2010).
51 See United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001) (finding that if the defendant "is required to participate in a mental health intervention only if directed to do so by his
probation officer, then this special condition constitutes an impermissible delegation of judicial
authority to the probation officer").
52 18 U.S.C. § 3583(a) (2009).
53 Id. § 3583(c).
54 Id. § 3583(d).
55 Id.
56 Id. § 3583(d)(1)-(3).
50 U.S. SiENTINCING
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ment.57 Judges, thus, have wide discretion to impose varying
conditions of supervised release, provided that judges can make a reasonable connection between the conditions of supervised release and
the purposes of punishment. 8
District courts may modify, terminate, or revoke terms of supervised release. In particular, courts may cancel a term of supervised
release, after one year, if the court finds that justice and the defendant's conduct warrant such action.6 0 Moreover, a district court can
"modify, reduce, or enlarge the conditions of supervised release, at
any time prior to the expiration or termination of the term of supervised release." 6 1 Should a defendant violate a condition of supervised
release, the court may revoke a term of supervised release and require
the defendant to serve the remainder or part of the term of supervised
release in prison.62 In addition, the district court must order a probation officer to furnish the defendant with a written statement that
clearly and specifically describes the defendant's conditions of supervised release so that the defendant may have a guide to direct his
conduct.6 3
District judges may, in addition to other conditions of punishment, order the defendant to pay restitution to any victim of the
offense.' For example, a judge must impose restitution as a condition
of punishment for violent offenses and property offenses, or if there is
"an identifiable victim" who "has suffered a physical injury or pecuniary loss."65 When establishing the defendant's restitution amount, the
district judge must evaluate the losses "sustained by each victim" and
the defendant's ability to pay.66 The district judge also must specify
the manner in which the defendant will pay restitution and the schedule of payment.6 7 District judges enjoy wide discretion to order
57 See 18 U.S.C. § 3563(b)(1)-(2), (9) (2009) (listing permissible discretionary conditions of
probation); id. § 3583(d) (permitting a court to order a discretionary condition of probation
listed in § 3563(b) as a condition of supervised release, subject to certain restrictions).
58 18 U.S.C. § 3583(c) (2009).
59 Id. § 3583(e)(1)-(3).
60 Id. § 3583(e)(1).
61 Id. § 3583(e)(2).
62 Id. § 3583(e)(3).
63 Id. § 3583(f).
6 18 U.S.C. § 3663(a)(1)(A) (2009).
65 Id. § 3663A(c)(1)(A)-(B).
66 Id. § 3663(a)(1)(B)(i)(l)-(ll).
67 Id. § 3664(f)(2).
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defendants to pay restitution in whatever manner and schedule the
court deems appropriate.6 8
C.

Probation Officers: Authority, Appointment, and Duties

Probation officers may significantly influence the district judge's
sentencing decision. 69 If a defendant's sentence also includes a term
of supervised release, then a probation officer supervises the defendant once he completes his term of imprisonment. 0 District courts
have the authority to both appoint probation officers and remove such
officers for cause." Before sentencing, probation officers must conduct a presentence investigation of the defendant and report the
investigation's findings to the sentencing court. 72 This report must
identify the Guidelines and policy statements applicable to the defendant, "calculate the defendant's offense level and criminal history category," state the Guidelines' recommended sentencing range, and
identify any relevant factor relating to "the appropriate kind of sentence" and "the appropriate sentence within the applicable sentencing
range."7 The report must also inquire into the defendant's background, financial condition, and behavior.74 At sentencing, a district
court "may accept any undisputed portion of the presentence report
as a finding of fact."7 5
Probation officers' duties regarding persons under their supervision are extensive and strictly defined. 76 First and foremost, a probation officer must inform the defendant of his conditions of supervised
release. Second, the probation officer is required to keep abreast of
the defendant's conduct, including the extent of his compliance with
conditions of supervised release, and report such conduct to the sentencing court. 78 Should a defendant violate any condition of supervised release, the supervising probation officer must report the
68 See id. § 3664(f)(3)(A)-(C).
69 See id. § 3552(a); FIzo. R. CRIM. P. 32(c)-(d) (detailing the input probation officers have
in compiling the presentence report).
70 18 U.S.C. § 3624(e) (2009).
71 Id. § 3602(a).
72 Id. § 3552(a); FED. R. CRIM. P. 32(c)-(d).
73 Fim. R. CRIM. P. 32(d)(1)(A)-(D).
74 Fjin. R. CRIM. P. 32(d)(2)(A)(i)-(iii).
75 FE~D. R. CRIM. P. 32(i)(3)(A).

76 See 18 U.S.C. § 3603 (2009).
77 Id. § 3603(1).
78 Id. § 3603(2), (7).
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violation to the court and the U.S. Department of Justice. 9 In addition, a probation officer "must perform any other duty that the court
may designate."s 0 Probation officers are also required to assist a district court in determining a defendant's restitution amount.8 ' To
accomplish this, probation officers must make a report to the district
court on "the losses to each victim, any restitution owed pursuant to a
plea agreement, and information relating to the economic circumstances of each defendant."82 Probation officers, therefore, may serve
many roles at the court's option and can significantly impact the determination of a defendant's conditions of supervised release or restitution payment.83

II.

DELEGATION IN THE COURTS OF APPEAL

Several courts have concluded that absolutely no delegation of
judicial sentencing authority to probation officers is constitutionally
permissible.84 Other courts, however, have disagreed and maintain
that judicial sentencing delegation is permissible, provided that the
court imposes limitations on probation officers' authority." Part II
will identify, explain, and evaluate the different holdings that exist
regarding the permissibility of judicial sentencing delegation as it
79 Id. § 3603(8)(B).
80 Id. § 3603(10).

81 See id. § 3664(a).
82 18 U.S.C. § 3664(a) (2009).
83 See id. H§3603(10), 3664(a); FED. R. CRIM. P. 32(i)(3)(A).
84 See, e.g., United States v. Pruden, 398 F.3d 241, 251 (3d Cir. 2005) (holding that a district
court may not order a defendant to attend counseling at the probation officer's option); United
States v. Heath, 419 F.3d 1312, 1315 (11th Cir. 2005) (holding that delegating to a probation
officer the decision whether a defendant will participate in a treatment program was plain error);
United States v. Johnson, 48 F.3d 806, 809 (4th Cir. 1995) (holding that "making decisions about
the amount of restitution, the amount of installments, and their timing is a judicial function and
therefore is non-delegable").
85 See, e.g., United States v. Bowman, 175 F. App'x 834, 838 (9th Cir. 2006) (holding that a
district court does not improperly delegate sentencing authority where it delegates limited
authority, and the district court retains "final authority to modify" an order); United States v.
Mickelson, 433 F.3d 1050, 1056 (8th Cir. 2006) (holding that "[c]onditions delegating limited
authority to non judicial officials such as probation officers are permissible so long as the delegating judicial officer retains and exercises ultimate responsibility"); Weinberger v. United
States, 268 F.3d 346, 359-60 (6th Cir. 2001) (holding that "the district court acted properly by
setting the total amount of restitution [the defendant] is required to pay and by delegating the
schedule of payments to the Probation Office").

2011]

PROBATION OFFICERS' AUTHORITY

127

relates to two separate issues: (A) conditions of supervised release,
and (B) restitution payments.8 6
Section A of Part II will identify the disagreement regarding the
permissibility of judicial sentencing delegation as it relates to conditions of supervised release. Imagine a sentencing court orders a
defendant to attend mental health counseling as a condition of supervised release because the probation officer deems counseling to be
appropriate. This is a clear violation of Article III of the United
States Constitution because the sentencing court has left this condition of supervised release completely to the probation officer's discretion." Article III might not be violated, however, if the sentencing
court instead orders the defendant to attend mental health counseling
but delegates decision-making authority to a probation officer regarding the choice of a specific counseling program.
Courts have differing opinions regarding the constitutionality of
this kind of delegation.89 Some courts have held that delegation of
ultimate sentencing authority is impermissible-but have also noted,
in dicta, that delegating the details of supervised release conditions is
permissible. 90 Other courts, however, have held that limited delegation of substantive authority over the conditions of supervised release
is constitutional. 91 This disagreement has led to inequitable results. 92
86 See infra Part II.
87 See infra Part II.A.
88 See Heath, 419 F.3d at 1316 ("The fate of a defendant must rest with the district court,
not the probation office.").
89 Compare Pruden, 398 F.3d at 251 (holding a district court may not order a defendant to
attend counseling at the probation officer's option), and United States v. Peterson, 248 F.3d 79,
85 (2d Cir. 2001) (holding that if the defendant "is required to participate in a mental health
intervention only if directed to do so by his probation officer, then this special condition constitutes an impermissible delegation of judicial authority to the probation officer"), with Bowman,
175 F. App'x at 838 (holding a district court does not improperly delegate sentencing authority
where it delegates limited authority and the district court retains "final authority to modify" an
order), and United States v. Zinn, 321 F.3d 1084, 1092 (11th Cir. 2003) (holding no improper
delegation occurred where the Guidelines allowed district courts to order defendants to attend
counseling programs approved by the United States probation office).
90 See, e.g., Pruden, 398 F.3d at 243 ("[W]hile probation officers may have discretion to
decide the details of a defendant's mental health treatment, they may not be given the authority
to decide whether or not such treatment will be required."); Peterson, 248 F.3d at 85 ("If the
district court intends that the therapy be mandatory but leaves a variety of details, including the
selection of a therapy provider and schedule to the probation officer, such a condition of probation may be imposed.").
91 See, e.g., Bowman, 175 F. App'x at 838 (holding that a district court does not improperly
delegate sentencing authority where it delegates limited authority and the district court retains
"final authority to modify" an order); Zinn, 321 F.3d at 1092 (holding that no improper delega-
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Section B will examine a similar division of opinion regarding
judicial sentencing delegation as it relates to restitution payment.93
Congress has empowered district courts to order convicted defendants
to make restitution payments to the victims of the defendants'
offenses.9 4 Problems arise, however, if sentencing courts do not specifically set the timing, amount, and frequency of each restitution payment. Several circuits have held that the district court must set the
amount of the defendant's restitution payment and may not delegate
payment scheduling to a probation officer.95 Other circuits, however,
have held that delegation of restitution payment scheduling is appropriate, provided that the sentencing court sets the total amount of restitution payment.9 6 Not surprisingly, this disagreement has also led to
inequitable results.97
tion occurred where the Guidelines allowed district courts to order defendants to attend counseling programs approved by the United States probation office).
92 See Pruden, 398 F.3d at 251 (holding that a district court may not order a defendant to
attend counseling at the probation officer's option); Bowman, 175 F. App'x at 838 (holding that
a district court does not improperly delegate sentencing authority where it delegates limited
authority and the district court retains "final authority to modify" an order).
93 See infra Part I.B.
94 18 U.S.C. § 3663(a)(1)(A) (2009).
95 See United States v. Coates, 178 F.3d 681, 685 (3d Cir. 1999) ("Like most other federal
appellate courts that have addressed the issue, we have held that the fixing of restitution payments is a judicial act that may not be delegated to a probation officer" (citing United States v.
Graham, 72 F.3d 352, 357 (3d Cir. 1995)); United States v. Johnson, 48 F.3d 806, 808-09 (4th
Cir.1995) (holding that "making decisions about the amount of restitution, the amount of installments, and their timing is a judicial function and therefore is non-delegable"); United States v.
Porter, 41 F.3d 68, 71 (2d Cir. 1994) ("We hold that a sentencing court cannot ... authoriz[e] a
probation officer to make post-sentencing decisions as to either the amount of the restitution, or
the scheduling of installment payments." (internal citations omitted)).
96 See Weinberger v. United States, 268 F.3d 346, 359-60 (6th Cir. 2001) (holding that "the
district court acted properly by setting the total amount of restitution [the defendant] is required
to pay and by delegating the schedule of payments to the Probation Office."); United States v.
Gray, No. 95-1832, 1997 WL 413663, at *4 (6th Cir. July 17, 1997) ("[W]e conclude that the
sentencing court does not abrogate its judicial authority when it delegates the setting of a restitution-payment schedule to the defendant's probation officer, provided [t]hat the court first establishes the amount of restitution."); United States v. Fuentes, 107 F.3d 1515, 1528 n.25 (11th Cir.
1997) ("[Olur precedent clearly authorizes delegation of payment schedules to the probation
office.").
97 Compare Weinberger, 268 F.3d at 359-60 (holding that "the district court acted properly
by setting the total amount of restitution [the defendant] is required to pay and by delegating the
schedule of payments to the Probation Office"), with Johnson, 48 F.3d at 808-09 (holding that
"making decisions about the amount of restitution, the amount of installments, and their timing
is a judicial function and therefore is non-delegable").
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Judicial Delegation of Conditions of Supervised Release

District courts commonly sentence defendants to conditions of
supervised release, such as mental health counseling, to foster the
defendant's rehabilitation." Frequently, such orders will also contain
a direction that requires the probation officer to exercise his discretion to execute the order.9 9 Appellate courts that review such
sentences usually fall into one of two different categories: (1) restrictive courts, or (2) flexible courts. Subsection 1 identifies and analyzes
the opinions issued by restrictive courts. 00 Subsection 2 examines the
opinions issued by flexible courts.'0 ' Finally, Subsection 3 explores
two Eighth Circuit opinions that were factually similar yet resulted in
different legal conclusions. 102
1. Restrictive Courts
The United States Court of Appeals for the Second Circuit
addressed delegation to probation officers in 2001 when it decided
03
United States v. Peterson.1
In Peterson, the defendant pleaded guilty
to bank larceny, which arose after the defendant wrote bad checks for
his failing business.104 The court sentenced the defendant to five years
of probation and also imposed a condition of probation requiring him
to attend mental health treatment for sexual predators, "as directed
by the U.S. Probation Office."'
On appeal, the defendant specifically took issue with the Probation Office's ordered authority.106 The
Second Circuit held that if a district court intentionally leaves a defen98 See, e.g., United States v. Pruden, 398 F.3d 241, 245 (3d Cir. 2005) ("The District Court
imposed a sentence of 21 months of imprisonment followed by three years of supervised
release. . . . The sentence included a number of conditions on [the defendant's] supervised
release, one of which requires [him] to participate in a mental health treatment program at the
discretion of his probation officer." (internal quotation marks omitted)); United States v. Peterson, 248 F.3d 79, 80-81 (2d Cir. 2001) ("The conditions [of the defendant's release] ... require
him to enter a mental health program for the treatment of sexual predators .... .").
99 Pruden, 398 F.3d at 245 (explaining one of the defendant's conditions of supervised
release was that the defendant must participate in a mental health program "at the discretion of
his probation officer").
100 See infra Part ll.A.1.
101 See infra Part II.A.2.
102 See infra Part ll.A.3.
103 Peterson, 248 F.3d 79 (2d Cir. 2001).
104 Id. at 80-81.
105 Id. at 85.
106 Id. at 84.
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dant's participation in a mental health therapy program to the discretion of a probation officer, an impermissible delegation of judicial
authority has occurred.10 7 Despite finding an excessive delegation to
the probation officer, the court noted, in dicta, that if a district court
merely delegates "details" regarding mandatory mental health therapy, such as the scheduling or choice of a particular program, an
impermissible delegation of judicial authority has not occurred.' 08
Thus, the court adopted a definitive, rigid rule in its holding while also
creating a vague exception to the rule in dicta.
The Second Circuit's test begs the question: Where is the line
between excessive delegation of judicial authority and mere delegation of details? The court purported to identify appropriate judicial
sentencing delegations to a probation officer as including "the selection of a therapy provider and schedule of the program.""0' Such an
exception, it appears, recognizes the valuable role that probation
officers play and seeks to confine courts' attention to more substantive matters. Mere details regarding a defendant's conditions of
supervised release, however, could be construed in such a way as to
fundamentally alter a defendant's punishment terms. For example, a
probation officer could require a defendant to attend counseling sessions five times per week or once every six months. Either scheduling
decision would fit within the Second Circuit's test, but the former
schedule is much more burdensome than the latter. The Second Circuit's test, therefore, appropriately recognizes probation officers' valuable role but does not properly preclude tampering.
Similarly, the Third Circuit addressed the issue of judicial sentencing delegation in 2005 when it confronted United States v.
Pruden."o The defendant in the case was an ex-felon, which prohibited him from possessing a firearm."' Despite this prohibition,
Pruden solicited an associate to purchase a .40 caliber pistol from a
gun shop on his behalf. 1 12 Pruden then gave the firearm to a friend,
who was also an ex-felon. 3 A jury later convicted Pruden of aiding
and abetting a straw purchase of a firearm and being a felon in posses107 Id. at 85.
108 Id.

109 See United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001).
110 398 F.3d 241, 248 (3d Cir. 2005).
Ill Id. at 244; see also 18 U.S.C. § 992(g)(1) (2009).
112 Pruden, 398 F.3d at 244.
113 Id.
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sion of a firearm, for which the court sentenced him to 21 months of
imprisonment and three years of supervised release." 4 In addition,
the district court ordered Pruden, as a condition of his supervised
release, to enter into mental health treatment at his probation officer's
discretion because the court stated it desired to "give [him] the help
[he] need[s] when [he] get[s] back on the street. [The conditions of
supervised release are] not punitive. They're assistance.""' Despite
the district court's clear statement, the Third Circuit held that the condition of supervised release was invalid because it improperly delegated judicial authority to the probation officer." 6
Pruden extended Peterson because it adopted and applied the
Peterson test."'7 The court also explicitly agreed with Peterson's
ambiguous exception,"" because the court determined that the Peterson standard balanced "the need for flexibility with the constitutional
requirement that judges, not probation officers, set the terms of a
defendant's sentence.""' The Peterson test, however, does not properly protect defendants because it does not define what constitutes
"the details" of a mental health treatment program. Such a loose definition does not properly constrain probation officers. Pruden is significant, therefore, because it extended the confusing Peterson test to the
Third Circuit.
2.

Flexible Courts

The Ninth Circuit approached the issue of judicial sentencing delegation from a different perspective in 2006 when it decided United
States v. Bowman.120 The district judge imposed a special condition of
supervised release upon the defendant, Bowman, in which the court
114 Id. at 244-45.
115 Id. at 245.
116 Id. at 251.

117 Id. at 250-51 ("If [the defendant] is required to participate in a mental health intervention only if directed to do so by his probation officer, then this special condition constitutes an
impermissible delegation of judicial authority . . . . On the other hand, if the District Court was
intending nothing more than to delegate to the probation officer the details with respect to the
selection and schedule of the program, such delegation was proper." (alteration in original)
(quoting United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001))).
118 See United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001) ("[1]f the District Court
was intending nothing more than to delegate to the probation officer details with respect to the
selection and schedule of the program, such delegation was proper.").
1l9 Pruden, 398 F.3d at 251.
120 175 F. App'x 834 (9th Cir. 2006).
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ordered him to refrain from unsupervised contact with minors under
the age of 16 unless Bowman received the "agreement of the probation officer after having consulted with counselors."121 The court went
on to state, "In other words they make the final decision. So the condition precedent is approval of the probation officer."l 22 Although
the Ninth Circuit acknowledged that this condition of the defendant's
sentence was a delegation of judicial authority to the probation
officer, it nonetheless concluded that the delegation was limited. 123
The court held that the limited delegation was not improper because
the district court clearly intended to retain final authority over the
defendant's condition of supervised release.124
Bowman further confuses the issue because it upholds judicial
sentencing delegation but uses a different standard. The court stated
that the delegation was permissible because "that delegation of
authority was limited."1 25 It is not remotely clear, however, what the
court meant when it used the word "limited." Presumably, one court's
definition of the word limited might not match another court's definition. Moreover, the Ninth Circuit inaccurately relied on United States
v. Stephens 2 6 to reach its conclusion because Stephens only approves
of the delegation of details regarding "where and when the condition
will be satisfied."12 7 The district court in Bowman, however, did not
delegate mere details about "where and when" but instead delegated
1 28
authority to make a substantive decision to the probation officer.
Stephens, therefore, does not support the standard the Ninth Circuit
created in Bowman, which will almost certainly confuse district courts
and litigants that confront this question in the future.
In its 2003 decision in United States v. Zinn, the Eleventh Circuit
approached the issue similarly to the Ninth Circuit. 129 The defendant
Appellant's Opening Brief, supra note 6, at 19 (citing Excerpt of R. Tab E, 27-28).
Id.
123 Bowman, 175 F. App'x at 838.
124 Id. ("[W]here the court makes the determination of whether a defendant must abide by
a condition, and how . . . a defendant will be subjected to the condition, it is permissible to
delegate to the probation officer the details of where and when the condition will be satisfied."
(quoting United States v. Stephens, 424 F.3d 876, 880 (9th Cir. 2005))).
125 Id.
126 424 F.3d 876 (9th Cir. 2005).
127 Bowman, 175 F. App'x at 838 (quoting Stephens, 424 F.3d at 880).
128 Appellant's Opening Brief, supra note 6, at 19 ("So the condition precedent is approval
of the probation officer.").
129 321 F.3d 1084 (11th Cir. 2003).
121
122
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in Zinn contacted an undercover United States Customs Service website to procure child pornographic videotapes.1 30 After executing a
controlled, undercover delivery of child pornographic tapes, federal
agents seized more than 4,000 images of child pornography from the
defendant's residence."' Following the defendant's guilty plea, the
court sentenced him to 33 months of imprisonment and ordered him
to submit to a condition of supervised release in which he was
required to "participate as directed in a program of mental health
treatment including a sexual offender treatment program approved by
the probation officer."1 32 Upon appeal, the defendant challenged this
condition of supervised release as an impermissible delegation of judicial authority.133 The Eleventh Circuit dismissed this argument, however, because it determined that the district court's sentence complied
with the Guidelines.134 The court also noted the "vital role probation
13
officers fulfill in effectuating the district court's sentence.""
The sentence imposed in Zinn, presumably, is not an impermissible delegation of judicial sentencing authority because the sentencing
court affirmatively ordered the defendant to attend counseling and
merely left the decision up to the probation officer as to which counseling program to approve.136 This holding, however, leaves much
more to the probation officer's discretion than mere administrative or
scheduling authority. Under this standard, the probation officer could
require the defendant to attend any mental health treatment program,
so long as the United States Probation Office had approved it.137 This
standard, therefore, gives more authority to probation officers than
other circuits' standards because it allows the probation officer to
make a substantive decision about the defendant's conditions of
supervised release.
130 Id. at 1086.
131 Id.

132 Id.
133 Id. at 1090 n.7.
134 Id. at 1092 (explaining that the condition of supervised release was not an impermissible
delegation of judicial authority because the Guidelines "expressly permitted the court to impose
'a condition [of supervised release] requiring that the defendant participate in a mental health
program approved by the United States ProbationOffice"' (alteration in original) (quoting U.S.
SENTENCING GuIoEuINES MANUAL § 5B1.3(d)(5) (2010)).
135 United States v. Zinn, 321 F.3d 1084, 1092 (11th Cir. 2003) (citing United States v.
Bernardine, 237 F.3d 1279, 1283 (11th Cir. 2001) ("For purposes of efficiency, district courts
must be able to rely as extensively as possible on the support services of probation officers.")).
136 See id at 1086.
137 See U.S. SENTENCINc, GUIDELINES MANUAl § 5B1.3(d)(5) (2010).
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The Eighth Circuit's Inconsistent Conclusions

In 2000, the Eighth Circuit addressed judicial sentencing delegation in United States v. Kent.13 The United States District Court for
the District of South Dakota sentenced the defendant, Kent, to more
than two years of imprisonment following a guilty conviction on two
As a condition of supervised release, the discounts of mail fraud.'
trict judge ordered Kent to "participate in an appropriate psychological ... counseling program as directed by his probation officer."' 4 0 In
response to the defendant's challenge of the district court's delegation, the Eighth Circuit first concluded that a probation officer is a
non-judicial officer. 1 4 1 In reaching this conclusion, the court relied on
Ex Parte United Statesl42 and determined that sentencing is an Article
III judicial function.143 Applying this rule to Kent's sentence, the
court held that the district judge improperly delegated judicial authority to the probation officer to determine whether or not Kent would
attend counseling because it was possible that the probation officer
would hold ultimate authority over the decision. 4 4 The court was
careful to note, however, that its holding was limited to the facts of the
case because it recognized that probation officers can police defendants more capably than courts.145
Six years later, the Eighth Circuit reconsidered the issue in United
States v. Mickelson.146 Mickelson pleaded guilty to receiving child
pornography and was sentenced to 51 months of imprisonment. 4 7 In
addition to Mickelson's imprisonment, the district court imposed a
three-year term of supervised release with several special conditions
that vested the probation office with significant discretion, including
requiring the defendant to participate in mental health counseling at
138 209 F.3d 1073 (8th Cir. 2000).
139 Id. at 1074.
140 Id.
141 Id. at 1078.

142 242 U.S. 27, 51-52 (1916) (holding that courts may not exercise judicial discretion to
permanently refuse to impose sentences).
143 Kent, 209 F.3d at 1078 ("[Tlhe right to try offenses against the criminal laws and upon
conviction to impose the punishment provided by law is judicial . . . courts inherently possess
ample right to exercise reasonable . . . discretion to enable them to wisely exert their authority."
(quoting United States, 242 U.S. at 41-42 )).
144 Id. at 1079.
145 Id.

146 433 F.3d 1050 (8th Cir. 2006).
147 Id. at 1051.
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the probation officer's option.' 48 On appeal, Mickelson challenged
these conditions of supervised release as improper delegations of judicial authority.'4 9 The Eighth Circuit recognized that Kent had
addressed the issue at bar but nonetheless distinguished Kent because
it determined that the district court did not intend to divest itself of
"ultimate authority over all the conditions of Mickelson's supervised
release.""so Therefore, the court concluded that the district court did
not abuse its discretion by delegating certain conditions of supervised
release to the probation officer.15 1
The Eight Circuit created a confusing and inconsistent standard
when it decided Mickelson in light of Kent. A closer analysis of Kent
and Mickelson reveals few, if any, differences. In Kent, the court
ordered the defendant to undergo psychological counseling "as
directed by his probation officer,"152 while in Mickelson, the court
ordered the defendant to attend mental health counseling "if his probation officer deemed it appropriate."'
Compared to each other,
these two conditions of supervised release are extremely similar and
even use comparable language regarding the probation officer's role.
Notwithstanding the undeniable similarities between the conditions of
supervised release in Kent and Mickelson, the Eighth Circuit in Mickelson specifically distinguished Kent.'5 4 Kent, however, is indistinguishable from Mickelson because both district courts empowered the
supervising probation officer to decide whether or not the defendant
would participate in counseling.5

148

Id.

149 See id. at 1056 ("[The defendant] contends that Special Conditions 3, 4, and 6 are

improper delegations of authority by the district court because of the discretion given to the
probation office in overseeing them.").
150 Id. at 1057.
151 Id.
152 United States v. Kent, 209 F.3d 1073, 1074 (8th Cir. 2000).
153 United States v. Mickelson, 433 F.3d 1050, 1051 (8th Cir. 2006).
154 Id. at 1057 ("Although we reversed a special condition in Kent requiring the defendant
to undergo psychiatric treatment upon release, that was because statements by the district court
there could have been interpreted to vest final authority in the probation office.").
155 Id. at 1051 ("Special Condition [six] required Mickelson to receive mental health counseling if his probation officer deemed it appropriate."); Kent, 209 F.3d at 1074 ("Kent shall participate in an appropriate psychological/psychiatric counseling program as directed by his
probation officer." (internal quotation marks omitted)).
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Disagreement Over Restitution Payment Scheduling

The issue of judicial delegation of sentencing authority also arises
with the scheduling of restitution payments. Courts that confront this
issue usually split into two different groups: those that classify delegation of restitution payment scheduling to probation officers as invalid
and those that classify it as valid.'5 6 Part B first examines one case
from the Fourth Circuit, which represents courts that prohibit delegaPart B then explores a simition of restitution payment scheduling.'
lar case from the Sixth Circuit where the court permitted the
delegation of restitution payment scheduling.'"
1. The Fourth Circuit
The Fourth Circuit took up the issue of judicial delegation of sentencing authority in 1995 when it decided United States v. Johnson.'5 9
In Johnson, the district court sentenced Johnson, to 46 months of
imprisonment and five years of supervised release after she was convicted of bank fraud.160 In addition, the court ordered Johnson to pay
restitution totaling at least $6,000 but not more than $35,069.10, in
payment amounts of at least $100 per month.' 6' Within these bounds,
the amount and schedule of payment was to be set "'by the Bureau of
Prisons . . . or the Probation Officer.'"1 62 Johnson argued on appeal
that the district court impermissibly delegated authority to the probation officer to set her total restitution amount and the installment payment amount.163 Particularly, Johnson took issue with the district
court's statement that "payments shall be greater if the probation
officer determines the defendant is capable of paying more."'" The
156 Compare Weinberger v. United States, 268 F.3d 346, 359-60 (6th Cir. 2001) (holding
that "the district court acted properly by setting the total amount of restitution [the defendant] is
required to pay and by delegating the schedule of payments to the Probation Office"), with
United States v. Johnson, 48 F.3d 806, 809 (4th Cir. 1995) (holding that "making decisions about
the amount of restitution, the amount of installments, and their timing is a judicial function and
therefore is non-delegable").
157 See Johnson, 48 F.3d 806.
158 See Weinberger, 268 F.3d 346.
159 48 F.3d 806.
160 Id. at 807.
161 Id.

162 Id. (quoting United States v. Johnson, No. 2:93-cr-00259 (M.D.N.C. Oct. 3, 1995)).
163 Id.

164 Id. at 808. (quoting United States v. Johnson, No. 2:93-cr-00259 (M.D.N.C. Oct. 3,
1995)).
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Fourth Circuit found that the probation officer was empowered to
make the final determination concerning her total restitution payment
amount; a situation the court determined was a violation of Article
III.165 The court reasoned that probation officers did not hold any
power to sentence, including determining the amount of restitution
payment, because sentencing "is a core judicial function."' 6 Thus,
despite the district court's efforts to avoid scrutiny by setting the
bounds of restitution, the Fourth Circuit vacated Johnson's sentence
because it interpreted Article III of the United States Constitution to
limit duties that may be delegated.16 7
More importantly, the Johnson court noted the difficult implications of its decision, stating that "fixing an inflexible amount of payment at the time of sentencing [is] perilous at best."168 Despite this
recognition, the court went on to declare that "making decisions about
the amount of restitution, the amount of installments, and their timing
is a judicial function and therefore is non-delegable."16 9 The Fourth
Circuit, therefore, explicitly noted that its hard-line holding would create difficult problems even under the best circumstances.
2.

The Sixth Circuit

Six years later, the Sixth Circuit confronted the same issue in
Johnson when it decided Weinberger v. United States. 170 Weinberger
was convicted of defrauding his clients of more than one million dollars and evading federal income taxes on that money, and he received
a sentence of 41 months of imprisonment and three years of supervised release.17 ' In addition, the district court required Weinberger, as
a condition of his supervised release, to pay restitution of $370,624 to
165 United States v. Johnson, 48 F.3d 806, 808 (4th Cir. 1995) ("We hold [delegating the
amount of restitution or amount of installment payments of a restitution order] from a court to a
probation officer would contravene Article Ill of the United States Constitution and is therefore
impermissible.").
166 See id. (citing Ex Parte United States, 242 U.S. 27, 41 (1916); Whitehead v. United
States, 155 F.2d 460, 462 (6th Cir. 1946)).
167 See id. at 809 ("Cases or controversies committed to Art. Ill courts cannot be delegated
to nonjudicial officers for resolution. That general principle does not . . . prohibit courts from
using nonjudicial officers to support judicial functions, as long as a judicial officer retains and
exercises ultimate responsibility." (emphasis in original)).

168 Id.
169

Id.

170 268 F.3d 346 (6th Cir. 2001).
171 Id. at 350
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the IRS and nearly $1.3 million to his fraud victims. 17 2 Realizing that
Weinberger would have to make such substantial payments over time,
the court ordered Weinberger to "make restitution payments through
. . . the Bureau of Prisons, and thereafter, according to an installment
plan developed by Weinberger and his probation officer."173 Weinberger argued, on appeal, that the district court erred when it delegated the details of his restitution repayment to the probation
office.174 The Sixth Circuit, however, disagreed and held that the district court did not improperly delegate sentencing authority because it
set the total amount of restitution and merely delegated payment
scheduling to the probation office."'
Judge Kimberly Moore dissented from the majority's conclusion
regarding the permissibility of judicial sentencing delegation because
she found that the Constitution ceded exclusive control over the
power to determine restitution payment and scheduling to judges.17 6
Judge Avern Cohn critiqued Judge Moore's opinion in a concurring
opinion, accusing Moore of elevating "form over substance, particu77
larly since a probation officer does not 'set' a payment schedule."
In reaching his conclusion, Judge Cohn specifically lauded probation
officers, and noted that courts struggle to determine restitution payments, especially where there is a lengthy imprisonment sentence.178
Finally, Cohn observed that the district court's decision to allow the
probation officer to determine the defendant's restitution payment
schedule in conjunction with the defendant was "a realistic way of
dealing with the uncertainties of the future." 179
Importantly, the majority in Weinberger dismissed a significant
amount of persuasive authority that generally supported the defendant's position. 8 0 In reaching its conclusion, the court noted that
172

Id.

173 Id.

Id. at 358.
Id. at 359-360.
176 Weinberger v. United States, 268 F.3d 346, 367 (6th Cir. 2001) (Moore, J., concurring
and dissenting) (citing United States v. Johnson, 48 F.3d 806, 808 (4th Cir. 1995)).
177 Id. at 362 (Cohn, J., concurring).
178 Id. at 362-63 (Cohn, J., concurring) (quoting FEDo. CORRS AND SuPERvIsION Div.,
oFT an U.S. CouRTs, MONoaRArtt No. 114, CRIMINAL MONETARY PENATIEs:
ADMIN. OFicI
A Guimt ro InutPRonAToN OFwICER's RoiE (2000), IV-1).
179 Id. at 363 (Cohn, J., concurring) (citing Catharine M. Goodwin, Looking at the Law, 64,
no. 1 Fim). PROBATION 62 (2000)).
180 See id. at 359 n.3.
174
175
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other circuits, including the Fourth Circuit in Johnson, "[H]ave held
that the determination of the rate and terms of restitution (including
determination of the amount, timing, and schedule of installment payments) is a core judicial function that may not be delegated to probation officers." 18 ' Nonetheless, the court proclaimed, "We decline to
follow these cases."' 82 The Sixth Circuit's choice, to avoid the Fourth
Circuit's hard-line approach and instead adopt a more flexible
approach, was more favorable to Weinberger because he was able to
influence the determination of his restitution payment installment
plan. This approach is more realistic and practical because, as the
Johnson court noted, it is exceedingly difficult to establish a workable,
concrete restitution payment schedule and monthly payment amount
at the time of sentencing.1 83
III.

THE LIMITED DELEGATION RULE: CONSTITUTIONALITY AND
BENEFITS

The judicial system cannot maintain the status quo regarding
judicial sentencing delegation because it is unfair to defendants and
inefficient for courts. First, the law's inconsistency and lack of uniformity has created a judicial system that treats similarly situated
defendants differently depending on the location of the sentencing
district court.'84 Second, if a court faces this issue for the first time, it
must choose between conflicting authorities.'
Furthermore, at least
181 Id.

182 Weinberger v. United States, 268 F.3d 346, 359 n.3 (6th Cir. 2001).
183 See United States v. Johnson, 48 F.3d 806, 809 (4th Cir. 1995) ("Since ... the defendant's future earnings could not be accurately forecasted at the time of sentencing-particularly
when the defendant faced a prison term of almost four years and supervised release of five
years-fixing an inflexible amount of payment at the time of sentencing would be perilous at
best.").
184 See United States v. Bowman, 175 F. App'x 834, 838 (9th Cir. 2006) (holding that a
district court does not improperly delegate sentencing authority where it delegates limited
authority and the district court retains "final authority to modify" an order); United States v.
Pruden, 398 F.3d 241, 251 (3d Cir. 2005) (holding that a district court may not order a defendant
to attend counseling at the probation officer's option).
185 See Bowman, 175 F. App'x at 838 (holding that a district court does not improperly
delegate sentencing authority where it delegates limited authority, and the district court retains
"final authority to modify" an order); United States v. Mickelson, 433 F.3d 1050, 1056 (8th Cir.
2006) (holding that "[c]onditions delegating limited authority to non-judicial officials such as
probation officers are permissible so long as the delegating judicial officer retains and exercises
ultimate responsibility."); Pruden, 398 F.3d at 251 (holding that a district court may not order a
defendant to attend counseling at the probation officer's option); United States v. Kent, 209 F.3d

140

CIVIL RIGHTS LAw JOURNAL

[Vol. 22:1

one court has adjudicated the issue two different ways within six
years, despite similar factual scenarios.18 The unsettled nature of this
question makes adjudication difficult, time consuming, and imprecise,
which burdens courts and litigants.'"' The Supreme Court, therefore,
should grant certiorarito a case that raises this issue in the future so
that the Court may create a clear and uniform standard that lower
courts can consistently apply to all cases that confront this issue.
Alternatively, Congress could resolve the issue by passing a statute to
uniformly direct district and appellate courts.
Part III of this Comment proposes a solution that would compeSection A of Part
tently solve the problems previously described.'
sentencing
judicial
of
delegation
limited
of
III introduces the concept
authority and argues that limited delegation is constitutional and pracSection B proposes the Limited Delegation Rule, which
tical.'
appellate courts can apply to determine whether or not district courts
have impermissibly delegated judicial sentencing authority regarding
conditions of supervised release or restitution payment.19 0 Section B
argues the constitutionality of the Limited Delegation Rule and shows
that the Rule solves problems raised by previous cases by applying the
Rule to actual cases.' 9 '
A.

Limited Delegation of Judicial Sentencing Authority

Congress or the Supreme Court should adopt a statute or rule
that permits limited delegation of judicial sentencing authority, hereinafter limited delegation, to probation officers. Delegation of judicial
1073, 1079 (8th Cir. 2000) (holding "the lower court improperly delegated a judicial function to
[the defendant's] probation officer when it allowed the officer to determine whether [the defendant] would undergo counseling").
186 Mickelson, 433 F.3d at 1057 (holding that "[c]onditions delegating limited authority to
non-judicial officials such as probation officers are permissible so long as the delegating judicial
officer retains and exercises ultimate responsibility"); Kent, 209 F.3d at 1079 (holding that "the
lower court improperly delegated a judicial function to [the defendant's] probation officer when
it allowed the officer to determine whether [the defendant] would undergo counseling").
187 Compare Kent, 209 F.3d at 1074 (rejecting a special condition requiring Kent to "participate in an appropriate psychological/psychiatric counseling program as directed by his probation officer"), with Mickelson, 433 F.3d at 1051 (distinguishing Kent and upholding a condition
"requir[ing] Mickelson to receive mental health counseling if his probation officer deemed it
appropriate").
188 See infra Part Ill.
189 See infra Part Ill.A.
190 See infra Part Ill.B.
191 Id.
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sentencing authority should be defined as limited where a court delegates administrative, scheduling, or managerial authority to probation
officers. Judicial sentencing delegation should not be defined as limited where a court delegates punitive decision-making authority to a
probation officer.19 2 For example, if a court orders a defendant to
attend mental health counseling at the probation officer's discretion,
then the court has delegated punitive decision-making authority to the
probation officer.' 93 On the other hand, if a court affirmatively orders
a defendant to attend mental health counseling but delegates the
scheduling of such sessions, then the court has only delegated scheduling authority.' 94 A statute or judicial standard that adopts limited delegation will ensure that district judges do not delegate punitive
decision-making authority.
Limited delegation is constitutionally permissible because it
neither violates Article III nor any other provision of the United
States Constitution.' 95 Under Article III, "[t]he judicial power . . . [is]
vested in one [S]upreme Court and in such inferior [c]ourts as the
Congress may from time to time ordain and establish."' 9 6 The
Supreme Court has interpreted "[t]he judicial [p]ower" to include sentencing authority.19 7 A court may delegate administrative, scheduling,
or managerial authority over sentencing conditions without running
afoul of its Article III power, however, because the court still determines a defendant's punishment under such a delegation.'" If a court
192 See also United States v. Merric, 166 F.3d 406, 409 (1st Cir. 1999) ("[I]t is the inherent
responsibility of the judge to determine matters of punishment and this includes final authority
over all payment matters.").
193 See, e.g., Pruden, 398 F.3d at 243 (holding the district court's decision to delegate
whether the defendant would be required to receive mental health treatment was "an impermissible delegation of the judicial power").
194 See, e.g., United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001) ("If the district court
intends that the therapy be mandatory but leaves a variety of details, including the selection of a
therapy provider and schedule to the probation officer, such a condition of probation may be
imposed.").
195 United States v. Stephens, 424 F.3d 876, 880-81 (9th Cir. 2005) ("[U]nder our constitutional system the right to . . . impose the punishment provided by law is judicial . . . . The
limitation is therefore of constitutional dimension, deriving from Article III's grant to the courts
of power over "cases and controversies." (quoting Pruden, 398 F.3d at 250; Ex parte United
States, 242 U.S. 27, 41-42 (1916))) (internal quotation marks omitted).
196 U.S. CONs'r. art. III § 1.
197 See id.; United States, 242 U.S. at 41-42 ("Indisputably under our constitutional system
the right to ... impose the punishment provided by law, is judicial . . . .").
198 Stephens, 424 F.3d at 880 ([W]here the court makes the determination of whether a
defendant must abide by a condition, and how . . . a defendant will be subjected to the condi-
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delegates punitive decision-making authority, however, it has violated
the Constitution because only courts can exert "[t]he judicial
[p]ower." 99
Consider the following hypothetical the Second Circuit mentioned in Peterson to illustrate the constitutionality of limited delegation: a district court orders a defendant to attend mental health
counseling as a condition of supervised release, but delegates scheduling authority to the probation officer because the defendant will serve
ten years in prison.2 00 In this scenario, the court, not the probation
officer, has sentenced the defendant because it affirmatively ordered
the defendant to attend counseling. This situation is distinct from the
actual facts in Peterson, in which the court left the defendant's participation in counseling up to the probation officer's discretion. 201 This
type of delegation does not constitute limited delegation because the
court has unconstitutionally given the probation officer authority to
require the defendant to attend counseling. Limited delegation, on
the other hand, complies with the Constitution because it requires
judges to set defendants' sentencing conditions, not probation officers.
Limited delegation is practical because courts are ill-positioned to
micromanage defendants after sentencing.202 It would be extremely
difficult, if not impossible, for a court to determine, ex ante, a defendant's counseling schedule or monthly restitution payment amount
before a 20 year imprisonment sentence. 2 03 Delegation of this authority to probation officers, on the other hand, provides courts with nection, it is permissible to delegate to the probation officer the details of where and when the
condition will be satisfied.").
199 See U.S. CONsr. art. Ill § 1; United States, 242 U.S. at 41-42.
200 United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001); see supra Part ll.A.1.
201 Peterson, 248 F.3d at 84.
202 See United States v. Pruden, 398 F.3d 241, 250 (3d Cir. 2005) ("[Plrobation officers
must be allowed some discretion in dealing with their charges; courts cannot be expected to map
out every detail of a defendant's supervised release."); United States v. Johnson, 48 F.3d 806, 809
(4th Cir. 1995) ("[W]e recognize that district courts, to remain efficient, must be able to rely as
extensively as possible on the support services of probation officers."); LAUREN E. GLAZE ET
Al., BUREAu OF JusIcE STATISrIcs, U.S. DEp'r or Jusicis, Buii_ No. NCJ231674, PRoBASrATns, 2009 23 (2010) (reporting there were 22,783 people
TION AND PAROLE IN THE UNiD
on federal probation on December 31, 2009).
203 See Johnson, 48 F.3d at 809 ("Since indigency might be a temporary condition and the
defendant's future earnings could not be accurately forecasted at the time of sentencing-particularly when the defendant faced a prison term of almost four years . . . fixing an inflexible amount
of payment at the time of sentencing would be perilous at best.").
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essary flexibility. 204 Consider the following hypothetical example to
demonstrate this point. Imagine a defendant is released from prison
and secures a job, which requires him to work from 8:00 A.M. to 5:00
P.M., Monday through Friday with no exceptions. Unfortunately, as
part of the defendant's conditions of supervised release, the district
court ordered him to attend mental health counseling at least once a
week. Given the defendant's work requirements, it would be difficult
for him to fulfill the court's order during normal business hours. A
probation officer, however, could take both the district court's order
and the defendant's work requirements into consideration to reach a
solution, in which the probation officer could arrange counseling for
the defendant outside of the counselor's normal business hours. This
balancing power is crucial because it allows the probation officer to
make a much more appropriate decision than a court could make at
the time of sentencing.20 5 Limited delegation of judicial sentencing
authority, therefore, practically solves courts' management problems
by allowing probation officers to micromanage sentencing execution
in accordance with the needs of the defendant, the judicial system, and
society.20 6
Limited delegation of sentencing authority is also practical
because it excuses courts from considering trivial motions. Consider
the previously mentioned example again. The defendant has secured
a full-time job upon release from prison but also must attend counseling once a week. Opponents of limited delegation might argue that
courts are just as competent to arrange for non-business hours counseling sessions as is the probation officer, which is true. The difference, however, is that if the court must arrange for such a special
condition upon the defendant's motion, then the court must waste its
time with a trivial matter. A probation officer, therefore, is much

204 See United States v. Heckman, 592 F.3d 400, 410 (3d Cir. 2010) ("The principle is that
we must 'balance[ ] the need for flexibility with the constitutional requirement that judges, not
probation officers, set the terms of a sentence."' (alteration in original) (quoting Pruden, 398
F.3d at 251)).
205 Johnson, 48 F.3d at 809 (noting it would be "perilous at best" for a district court to
accurately predict a defendant's future earnings at the time of sentencing).
206 See United States v. Kent, 209 F.3d 1073, 1079 (8th Cir. 2000) (recognizing "federal
district courts cannot be expected to police every defendant to the extent that a probation officer
is capable of doing").
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more suited to make such low-level arrangements, making limited delegation more practical.2 07
B.

The Limited Delegation Rule

Appellate courts should apply the Limited Delegation Rule when
a defendant challenges a district court's ordered conditions of supervised release. Under the Limited Delegation Rule, if a district court
delegates administrative, scheduling, or managerial authority to a probation officer and subjects such authority to reasonable limits, then
the district court has not impermissibly delegated sentencing authority. 208 Accordingly, the appellate court should uphold such a delegation. If, however, a district court delegates punitive sentencing
authority, then the district court has impermissibly delegated sentencing authority.2 09 Under such a scenario, the appellate court vacate the
delegation and remand the case to the district court for re-sentencing.
The Limited Delegation Rule gives appellate courts a clear standard
to apply upon appeal and instructs district courts how to properly
delegate authority.
For example, consider once again the hypothetical from Peter210
where a district court orders a defendant to attend mental
son
health counseling as a condition of supervised release, and sets a minimum and maximum number of counseling sessions for the defendant
to attend. The district court then delegates the final decision regarding the exact number of counseling sessions to the probation officer's
reasonable discretion. When the defendant challenges this delegation
on appeal, the appellate court must uphold the sentence under the
Limited Delegation Rule because the district court only delegated
scheduling and administrative authority.
207 See United States v. Davis, 151 F.3d 1304, 1306-07 (10th Cir. 1998) ("As a practical
matter . . . the probation officer serves as a liaison between the sentencing court, which has
supervisory power over the defendant's term of supervised release, and the defendant, who must
comply with the conditions of his supervised release or run the risk of revocation.").
208 See, e.g., United States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001) (noting that the district court could permissibly delegate to a probation officer details regarding the selection and
schedule of a mental health program).
209 See, e.g., United States v. Pruden, 398 F.3d 241, 251 (3d Cir. 2005) (holding the district
court's decision to delegate to the defendant's probation officer whether or not the defendant
would have to participate in a mental health treatment program was an impermissible delegation
of judicial authority).
210 Peterson, 248 F.3d at 85.
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The Limited Delegation Rule is also applicable if a defendant
challenges a district court's delegation of restitution payment scheduling. In such a case, an appellate court should apply the Rule in the
following steps. First, it must determine whether the district court set
the total amount of restitution to be paid. Next, it must determine
whether the district court set a minimum and maximum monthly payment amount. Third, it must determine if the district court allowed
for payment in full at the defendant's option. Finally, it must ensure
that the district court only delegated decision-making authority over
the timing, scheduling, and ultimate monthly payment amount to the
probation officer's reasonable discretion. If an appellate court determines that the district court's restitution order met each of these conditions, then it should uphold the delegation. If the district court's
delegation fails any of the steps, however, the appellate court should
vacate the sentence and remand the case for re-sentencing.
The Limited Delegation Rule would competently solve the
problems raised in the cases Part II discussed because it would create
a flexible standard that benefits defendants, courts, and probation
officers. 21 ' First, the Rule would benefit defendants because probation officers would be able to tailor a defendant's sentence to the
defendant's specific needs, which would help ensure fairness and justice.2 12 For example, if a court sentenced a defendant to attend mental
health counseling as a condition of supervised release, he may rehabilitate himself within 15 sessions rather than 30. Under the Rule, the
defendant would benefit if the probation officer had the authority to
terminate the counseling requirement once the defendant achieves
rehabilitation. In addition, if a court ordered a defendant to pay restitution, a defendant would benefit if the probation officer had the
power to lower monthly restitution payments, within a judicially
defined range, during a period of economic hardship. Although probation officers are not infallible, they are more competent than courts
to adjust defendants' sentences because they are more familiar with
defendants.2 13 Moreover, if a probation officer abuses his power, a
211 See supra Part 11.
212 See United States v. Mickelson, 433 F.3d 1050, 1057 (8th Cir. 2006) (explaining defendants may benefit from flexible conditions of probation because the probation officer can tailor
the defendant's sentence to meet the defendant's specific needs).
213 See Mickelson, 433 F.3d at 1057 ("Conditions delegating limited authority to non judicial officials such as probation officers are permissible so long as the delegating judicial officer
retains and exercises ultimate responsibility."); United States v. Johnson, 48 F.3d 806, 809 (4th
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defendant could petition the supervisory court for relief, which would
disincentivize probation officer malfeasance.2 14
Second, the Limited Delegation Rule would benefit courts
because it would decrease courts' ministerial and micromanagement
role, freeing up courts' attentions for more pressing legal matters.215
Moreover, defendants would challenge sentencing conditions less frequently because of the flexibility accorded to probation officers and
the judicially defined limits on probation officers' authority. In addition, district courts would learn to avoid the pitfalls of sentencing
because appellate courts would apply a clear and consistent standard
on review. This will force district courts to impose sentences that do
not impermissibly delegate judicial sentencing authority. Appellate
courts' dockets, therefore, would become less crowded, which would
decrease costs and increase efficiency.
Finally, the Limited Delegation Rule would benefit probation
officers because they would be empowered to oversee and administer
cases within a judicially defined range. This would allow probation
officers to more fully concentrate on their duties because they would
be relieved from litigation or oversight concerns. Probation officer
productivity and efficiency, therefore, would likely increase as a natural result of this benefit.
C.

Possible Criticisms

Critics of the Limited Delegation Rule might claim that a delegation is unconstitutional because it allows courts to cede sentencing
authority to probation officers. The proposed Rule does not violate
the Constitution, however, because it requires judges to affirmatively
sentence defendants ex ante. This ensures that judges retain their
Article III sentencing authority. Moreover, if a district court impermissibly delegated punitive sentencing authority, the Rule instructs
appellate courts to vacate such unconstitutional sentences and remand
to the district court for re-sentencing. Additionally, the Rule places
reasonable limits on the discretion delegated to probation officers.
Cir. 1995) (explaining the limitations of a district court to accurately predict a defendant's future
earnings at the time of sentencing).
214 See FED. R. Caim. P. 32.1(b) (2011).
215 See LAUREN E. GLAZE ET AL., BURIAU OF JUSTICE SrAnsITIcs, U.S. DrEi"T oF Jus-ricr,
Butt. No. NC231674, PROBATION AND PAROLE IN THE UNITED STATs, 2009 23 (2010)
(reporting there were 22,783 people on federal probation on December 31, 2009).
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Should a probation officer fail to act reasonably within his delegated
authority, defendants would have grounds for relief. The Limited
Delegation Rule, therefore, passes constitutional muster because it
ensures that judges retain Article III sentencing authority and probation officers do not receive sentencing power. 2 16
Critics might also claim that the Rule is too favorable to defendants and allows some to escape punishment. This claim might especially arise in the case where a probation officer decreases a
defendant's number of counseling sessions or monthly restitution payments. This claim is misplaced, however, because the Rule directs district courts to set a minimum and maximum range for sentencing
conditions. If a district court sets a floor of 15 counseling sessions and
a ceiling of 45 sessions, the defendant still completes his sentence
within a judicially defined range if he attends 16 sessions rather than
44. Furthermore, it is impractical to force a defendant to attend 45
sessions if he can accomplish the purpose of counseling within 15 sessions. In this scenario, a judicially defined range is even more appropriate because it would be very difficult for a district court to
determine the appropriate number of counseling sessions ex ante.217
Moreover, if a district court set a number of counseling sessions during sentencing but required too few sessions, then a defendant might
not achieve rehabilitation, increasing his risk of recidivism. Accordingly, the Limited Delegation Rule solves this problem without creating a standard that is too favorable to defendants.
D.

Application to Cases

The sentence imposed in Weinberger complies with the Limited
Delegation Rule in part and violates the Rule in part. Weinberger
partly complies with the Rule because the district court firmly established the total amount of the defendant's restitution payment.21 8
Weinberger also partly violates the Rule because the district court did
216 See United States v. Stephens, 424 F.3d 876, 882 (9th Cir. 2005) (finding no delegation
of Article III judicial power when the district court ordered the defendant to undergo mental
health treatment and allowed the probation officer to determine the appropriate program and
facilitating the defendant's attendance).
217 See Johnson, 48 F.3d at 809 (4th Cir. 1995) ("Since indigency might be a temporary
condition and the defendant's future earnings could not be accurately forecasted at the time of
sentencing-particularly when the defendant faced a prison term of almost four years .. . fixing an
inflexible amount of payment at the time of sentencing would be perilous at best.").
218 Weinberger v. United States, 268 F.3d 346, 350 (6th Cir. 2001).
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not set minimum and maximum monthly payment amounts.219 Such a
sentence leaves too much discretion in the hands of the probation
officer, not passing constitutional muster under the Rule.2 2 0 An appellate court, therefore, should vacate and remand such a sentence for
resentencing if a defendant were to challenge it under the Limited
Delegation Rule.
The defendant's sentence in Kent does not follow the Rule
because the district court left the defendant's participation in a mental
health counseling program up to the probation officer's discretion.221
Such a sentence leaves entirely too much decision-making power in
the probation officer's hands because it neither orders the defendant
to attend counseling nor sets a range of required counseling sessions. 222 Accordingly, Kent would not pass constitutional muster
under the Rule, and an appellate court would have to vacate the sentence and remand the case to the district court for resentencing.
The sentence imposed in Bowman complies with the Limited
Delegation Rule because the district court delegated authority to the
probation officer's reasonable discretion.22 3 Bowman's sentence
passes constitutional muster under the test because the court ordered
the defendant to abstain from unsupervised contact with his children
and grandchildren without the favorable recommendation of the probation officer in consultation with a treatment counselor.2 24 Under
such a sentence, the court ordered the defendant to abstain from a
certain condition, and provided an exception subject to the probation
officer's reasonable discretion.2 25 Moreover, the probation officer was
merely empowered to make a recommendation, not a final decision,
226
which does not vest final authority in the probation officer's hands.
As an additional safeguard, should the probation officer's recommendation exceed reasonable limits, then the defendant would have clear
219 Id.

220 See also Stephens, 424 F.3d at 883 ("We find that, while the district court itself determined the minimum number of [drug] tests to which [the defendant] would be required to submit, the court erred when it failed to state the maximum number of non-treatment drug tests the
probation officer could impose. This delegation of the court's statutory duty was
impermissible.").
221 United States v. Kent, 209 F.3d 1073, 1079 (8th Cir. 2000).
222 See supra Part Il.B.
223 See United States v. Bowman, 175 F. App'x 834, 838 (9th Cir. 2006).
224 Id.
225 See id.
226 See id.
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grounds for relief under the Rule. Bowman, therefore, passes constitutional muster and complies with the Limited Delegation Rule.
CONCLUSION

Many United States Courts of Appeals have held that the delegation of final decision-making authority is impermissible, while others
have held that limited delegation regarding the administration or substance of sentencing is permissible.227 What is clear is that the current
state of the law is uncertain, inconsistent, and inefficient.228 Based on
this uncertainty, the Supreme Court should grant certiorarito the next
case that raises this issue on appeal, or Congress should pass a statute
to resolve the issue. Action by either the Supreme Court or Congress
would yield a uniform standard that would apply equally to all
defendants.
To appropriately settle the law and create a uniform standard, the
Supreme Court or Congress should recognize the value and constitutionality of limited delegation of judicial sentencing authority. In
accordance with this recognition, the Supreme Court or Congress
should adopt the Limited Delegation Rule, which permits delegation
of administrative, scheduling, or managerial authority within a judicially defined range, so long as probation officers' discretion is subject
to reasonable limits. The Rule does not violate Article III because
judges would still retain power to sentence defendants. The Rule is
also practical because it allows probation officers to manage ministerial tasks that are not suited for courts. Moreover, the Rule would
227 See United States v. Pruden, 398 F.3d 241, 251 (3d Cir. 2005) (holding that a district
court may not order a defendant to attend counseling at the probation officer's option); United
States v. Peterson, 248 F.3d 79, 85 (2d Cir. 2001) (holding that if the defendant "is required to
participate in a mental health intervention only if directed to do so by his probation officer, then
this special condition constitutes an impermissible delegation of judicial authority to the probation officer."). But see Bowman, 175 F. App'x at 838 (holding that a district court does not
improperly delegate sentencing authority where it delegates limited authority and the district
court retains "final authority to modify" an order); United States v. Zinn, 321 F.3d 1084, 1092
(11th Cir. 2003) (holding that no improper delegation occurred where the Guidelines allowed
district courts to order defendants to attend counseling programs approved by the United States
probation office).
228 United States v. Turpin, No. 09-40642, 2010 WL 3377231, at *1 (5th Cir. Aug. 25, 2010)
(The defendant "contends on appeal that the district court impermissibly delegated its judicial
authority . . . by requiring participation in the mental health and anger management programs
'as deemed necessary and approved by the probation officer.' There is currently a circuit split on
this issue.").
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benefit defendants, courts, and probation officers because defendants
would be subject to more appropriate and flexible sentences, courts
would avoid time consuming micromanagement duties, and probation
officers would be empowered to fairly and appropriately oversee
defendants. Now is the time for the Supreme Court or Congress to
break their silence. Adoption of the Limited Delegation Rule would
allow lower courts to effectively and clearly adjudicate the issue of
delegating sentencing authority.

