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INTRODUCTION

On November 9, 2009, Pfizer Corporation announced its plans to
close its global research and development headquarters in New
London, Connecticut.! Pfizer's headquarters was the focal point of an
urban redevelopment plan, pursuant to which Suzette Kelo's "iconic
pink home" was condemned; Kelo represented a class of New London
property owners in "the nation's best known land rights catfight,"
Kelo v. City of New London.2 The only "catfight" that would occur
today on the former site of Ms. Kelo's house, however, would be
among the feral cats that have taken up residence there, along with
"Queen Anne's lace, thistle, and goldenrod."3 Americans' indignation
over the outcome of the Kelo case is not simply directed at the City of
New London's promise to create more than 3,000 new jobs and produce more than $1 million yearly in tax revenues through the construction of the Pfizer headquarters and an associated private
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I The Editors, A Turning Point for Eminent Domain?, N.Y. TIMi~s Room FoiR DEBATE
BL-oG (updated Nov. 13, 2009, 11:55 PM), http://roomfordebate.blogs.nytimes.com/2009/11/12/aturning-point-for-eminent-domain/?scp=4&sq=pfizer&st=cse.
2 Katie Nelson, Conn. Land Taken from Homeowners Still Undeveloped, ASSOCIATED
Pmess, Sept. 25, 2009, available at http://www.breitbart.com/article.php?id=D9AU92VGO.
3 John Carney, The Famous 'Kelo House' Property Is Now a Vacant Lot, Bus. INSIDER L.
RE~v. (Nov. 10, 2009, 9:20 AM), http://www.businessinsider.com/the-famous-kelo-house-property-is-now-a-vacant-lot-2009-11. Since the publication of this article, the site of Ms. Kelo's former house has become, literally, a dump. See Damon Root, How Eminent Domain Transformed
a Nice Neighborhood Into a Dump, REASON MAG. Hrr AND RUN BL-oG (Sept. 1, 2011), http://
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development plan.4 The notion that the Supreme Court will "continue
to give a lot of deference to legislative decisions about the need for
eminent domain," rather than applying "more 'demanding"' scrutiny
to the use of eminent domain for economic development has caused
an increase in the resentment for the Kelo decision.
Proponents of the city's redevelopment plan blamed the thencurrent state of the economy for the plan's failure.6 An economic
downturn, albeit a local one, was ironically the primary justification
for the plan's introduction.' Perhaps this is a reason for the first premise this article seeks to establish, which is that states are not acting to
change their positions on the Kelo holding solely in response to local
economic conditions. The recent failure of the New London redevelopment plan might be one reason why states are changing their positions on Kelo; furthermore, data collected before the demise of the
redevelopment plan also suggests that giving a local government
broad condemnation authority will not necessarily attract new businesses.8 At any rate, in states where the soundness of eminent domain
laws has been reexamined since 2008 (the next election year after 2006
and 2007, the years when several states passed anti-Kelo "backlash"
legislation),' voters, legislators, and judges do not seem to have
changed the positions they took on eminent domain following the
Kelo ruling. This paper more closely examines the fate of eminent
domain reform in states where this highly contested issue has recently
attracted the attention of both lawyers and the media.
This article will predict how challenges to the exercise of eminent
domain will look in the near future. Part I is a summary of Kelo v.
City of New London and state-level reactions.'o Part I also demonstrates that recent economic troubles have rarely been cited as a reason for changing eminent domain reform laws to either facilitate or
4 Nelson, supra note 2.

5 Posting Matthew J. Festa, Undercutting Kelo, N.Y. Timiws Room Foil DionT Bi o;
(Nov. 13, 2009, 11:55 PM), http://roomfordebate.blogs.nytimes.com/2009/11/12/a-turning-pointfor-eminent-domain/?scp=4&sq=pfizer&st=cse.
6 Nelson, supra note 2.
7 Kelo v. City of New London, 545 U.S. 469, 473 (2005).
8 See generally, Ilya Somin, The Case Against Economic Development Takings, I N.Y.U.
J.L. & Linuwry 949, 950-57 (2005) (discussing the dangers of economic development takings);
DIK M. CARPINTI R, II & .ON K. Ross, INST. FOR Jus-wic, DooMSDAY, No WAY (2008),
available at http://www.ij.org/images/pdf-folder/other-pubs/doomsday-no-way.pdf.
9 See CARPENTHR & Ross, supra note 8, at 3.
to See infra Part I.
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restrict eminent domain." Citizens and lawmakers in Arizona, California, Delaware, Nevada, New Jersey, New York, Rhode Island, and
Texas-states in which eminent domain reform has been an important
political issue since the recent recession began around early 2008have generally stuck to the positions they took on eminent domain in
the aftermath of Kelo. 12
Part II predicts that more future suits challenging the legality of
eminent domain will target federal agency condemnations." The
source of these challenges will likely be related to the Obama Administration's ambitious energy and housing development plans. If those
plans can be realized through Congressional legislation and administrative regulation, some property owners may find themselves facing
assertions of eminent domain power that will not be unprecedented,
but on a scale not seen in decades.

I. KELO AND ITS AFTERMATH
Kelo v. City of New London

A.

In 2000, the City of New London was facing serious unemployment and other economic problems; this was partly because the City
had been a distressed municipality since 1990 and partly because the
Navy had closed its Undersea Warfare Center located at Fort Trumbull (NUWC) in 1996.14 The NUWC employed more than 1500 people at the time of its closing." Only two years later, New London's
unemployment rate was twice that of Connecticut.'6 Soon after the
NUWC closed, the City reactivated the New London Development
Corporation (Development Corporation), which began attempts to
attract new businesses to New London." The members of the Devel-

11

See infra Part I.B.

12 See infra Part lB.; see also NAT'L BUREAU OF ECON. RESEARCH, DETERMINATION OF
'riw DECEMBIER 2007 PEAK IN ECONOMIC Acrivrry 2 (2008), www.nber.org/dec2008.pdf (finding the recession began in December 2007).

13 See infra Part II.
14 Kelo v. City of New London, 545 U.S. 469, 472-73 (2005). The New London Development Corporation gives two reasons for the Fort Trumbull Project: (1) the 1996 closure of the
NUWC at Fort Trumbull, and (2) Pfizer Inc.'s 1997 announcement that it would build a research
facility on property adjacent to the Fort Trumbull area. Fort Trumbull, NEW LONDON DIVEiOPMENT CORPORATION, http://nldc.org/sec/4 (last visited Nov. 13, 2011).
15 Kelo, 545 U.S. at 473.
16 Id.
17 Id.
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opment Corporation hoped that building a $300 million Pfizer
research facility would draw the needed customer base for the businesses, thereby economically rejuvenating the city.'" According to the
Development Corporation's plan for what is known as the "Fort
Trumbull Area,""' seven parcels of land in this area were to be the
sites of a "small urban village," a pedestrian riverwalk, a residential
neighborhood, the Pfizer facility, a renovated marina, parking, and
other "water-dependent commercial uses."20
The houses of petitioner Suzette Kelo and the other eight petitioners were in the particular parcels slated to become "research and
development office space," retail shops, and parking.2' The Development Corporation had successfully negotiated with neighboring property owners for the purchase of their properties, but negotiations with
these nine property owners (who owned fifteen properties total)
failed.22 The petitioners brought state and federal claims in Connecticut courts challenging the subsequent condemnation of their land.2 3
They did not have to argue that the properties were not "blighted or
otherwise in poor condition," because that allegation was never
made.24 Petitioners argued that the condemnation of their properties
"only because [they] happened to be located in the development
area" was not a "public use" for which property can be condemned
under the Fifth Amendment of the United States Constitution.2 5 The
Supreme Court of Connecticut held that "all of the City's proposed
takings were valid under the United States Constitution," because the
state legislature's determination that "the taking of . . . even devel18 Id.
19 The "Fort Trumbull area" is on a peninsula surrounded by the Thames River. The site of

the former fort occupies 32 acres of this area. Trumbull State Park has taken up about half of the
Fort Trumbull site since 2000. At the time of the Kelo litigation, the rest of the Fort Trumbull
area was home to 115 privately-owned pieces of property, one of which was Ms. Kelo's. See id.
at 474-75; see also Fort Trumbull, supra note 14.
20 Kelo v. City of New London, 545 U.S. 469, 474 (2005).
21 See id. at 474-75.
22 In all likelihood, the reason for much of the negotiation failure was the sentimental value
of the properties. See Petition for a Writ of Certiorari and Appendix Volume 1, Pages 1 to 190 at
2, Kelo v. City of New London, 545 U.S. 469 (2005) (No. 04-108), 2004 WL 1659558, at *2. Ten
of them were residences of either owners or family members of the owners. Kelo, 545 U.S. at
475. Ms. Kelo renovated the famous pink house she had occupied since 1997. Id. Petitioner
Wilhelmina Dery had lived in her house since her birth in 1918. Id. Mrs. Dery's husband had
lived with her there for about 60 years at the time of condemnation. Id.
23 Id. at 474.
24 Id. at 475.
25 Id. at 475.

2012]

NEw

DIRECTIONS IN EMINENT DOMAIN LAW

181

oped land as part of an economic development project [was] a 'public
use' and in the 'public interest.' "26
The United States Supreme Court granted certiorarito determine
if the City's decision "to take property for the purpose of economic
development satisfied the 'public use' requirement of the Fifth
Amendment." 27 Justice Stevens, writing for himself and Justices Kennedy, Souter, Ginsburg, and Breyer, noted that "the City would . .. be
forbidden from taking petitioners' land for the purpose of conferring a
private benefit on a particular private party." 28 The majority also
implied that because it had been "embrac[ing] the broader and more
natural interpretation of public use as 'public purpose"' since the end
of the nineteenth century, it was willing to question whether its test
for the legality of eminent domain is serving the "diverse and always
evolving needs of society" before making a decision in a Takings
Clause case.2 1 Indeed, the Court's analysis of Hawaii Housing
Authority v. Midkiff so makes it clear that the end goal of a municipality's development plan allows it to pass constitutional muster regardless of whether some benefits are incidentally conferred on specific
private parties.3'
32
another landmark
The Court's analysis of Berman v. Parker,
takings case, further confirms that the Court will not look at individual takings enacted as part of a development plan in isolation to determine whether they serve a valid public purpose. Not only will the
Court consider the ever-changing needs of society in making a decision, but it will also look at the "physical," "aesthetic," and "monetary" values derived from the redevelopment plan in order to
ultimately determine if the plan serves the "public welfare." 34 In
26 Id. at 476.

27 Kelo v. City of New London, 545 U.S. 469, 477 (2005) (emphasis omitted).
28 Id. (emphasis added) (citing Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 245 (1984)).
29 Id. at 479-80.
30 467 U.S. 229, 245 (1984).
31 Kelo, 545 U.S. at 482 ("Our opinion [in Hawaii Housing Authority] also rejected the
contention that the mere fact that the State immediately transferred the properties to private
individuals upon condemnation somehow diminished the public character of the taking. '[I]t is
only the taking's purpose, and not its mechanics,' we explained, that matters in determining
public use.").
32 348 U.S. 26 (1954).
33 See id. at 481 (citing Berman, 348 U.S. at 34).
34 See id. (quoting Berman, 348 U.S. at 33) ("We do not sit to determine whether a particular housing project is or is not desirable. The concept of the public welfare is broad and inclusive
....
The values it represents are spiritual as well as physical, aesthetic as well as monetary.").
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Kelo, Justice Stevens shows the same kind of deference to legislative
wisdom that his predecessor (and author of the Berman opinion) Justice Douglas did when he wrote that traditional values such as "public
safety" and "public health" only serve to "illustrate the scope of the
[police] power and do not delimit it. "3 "Promoting economic development is a traditional and long-accepted function of government" to
which great deference is due, according to Justice Stevens, because
"there is .

.

. no principled way of distinguishing economic develop-

ment from the other public purposes that we have recognized." 36
Justice Kennedy's concurrence focused on his view that the traditionally deferential standard the Court uses to review Takings Clause
cases should be applied even to facts that demonstrate a "plausible
accusation of impermissible favoritism;" if such an accusation is
raised, a reviewing court should review the record "with the presumption that the government's actions were reasonable and intended to
serve a public purpose." 37 He made this point because he, like Justice
Stevens, was concerned that the "strong presumption of invalidity,"
which petitioners wanted the Court to attach to takings that benefit
private parties, would greatly hamper the government's ability to condemn land "that have the purpose and expected effect of conferring
substantial benefits on the public at large." 3
A fervent dissent, however, characterized the majority's decision
as one that would allow "all private property . . . to [be] taken and
transferred to another private owner, so long as it might be . . . given

to an owner who will use it in a way that the legislature deems more
beneficial to the public."3 Basing its opinion in the "security of Property" that the dissenters felt the Founders desired to protect, the dissent concluded that the government "may [constitutionally] compel an
individual to forfeit her property for the public's use, but not for the
benefit of another private person," without regard for whether that
35 See Berman, 348 U.S. at 32.
36 Kelo v. City of New London, 545 U.S. 469, 483-84 (2005) ("For more than a century, our
public use jurisprudence has wisely eschewed rigid formulas and intrusive scrutiny in favor of
affording legislatures broad latitude in determining what public needs justify the use of the takings power. Those who govern the City were not confronted with the need to remove blight in
the Fort Trumbull area, but their determination that the area was sufficiently distressed to justify
a program of economic rejuvenation is entitled to our deference.").
37 See id. at 491 (Kennedy, J., concurring).
38 Id. at 492 (Kennedy, J., concurring) (emphasis added).
39 Id. at 494 (O'Connor, J., dissenting).
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benefit was intended or incidental to a public purpose.4 0 The dissent
also criticized the majority for allowing the "political branches [as] the
sole arbiters of the public-private distinction," to reduce the Public
Use Clause to "hortatory fluff."41
Justice Thomas, in an individual dissent, called for an even
stricter definition of "public use," calling the Takings Clause a "prohibition, not a grant, of power."42 He also called the opinions in
Berman and Midkiff "misguided" because they "equat[ed] the eminent domain power with the police power of States."43 In his view,
"the most natural reading of the [Takings] Clause" is one that permits
the government to take property "only if the government owns, or the
public has a legal right to use, the property, as opposed to taking it for
any public purpose or necessity whatsoever."" While Justice
O'Connor, and those joining her opinion, dissented because the
majority was impermissibly expanding "public use" to include situations in which a municipality cannot prove that the condemned property is causing some kind of "social harm,"45 Justice Thomas felt that
the Court was undercutting a "natural, fundamental right" inherent in
American citizenship: the right of an individual to not have the government "tak[ing] property from [him] and giv[ing] it to [another]."46
B.

State Responses to Kelo: Taking Justice Stevens' Advice

There is some comfort for those who agree with the Kelo dissenters, and it is contained, oddly enough, in the conclusion of Justice Stevens' opinion. "We emphasize," he wrote, "that nothing in our
opinion precludes any State from placing further restrictions on its
See id. at 496-97 (O'Connor, J., dissenting).
See id. at 494, 497 (O'Connor, J., dissenting) ("To reason, as the Court does, that the
incidental public benefits resulting from the subsequent ordinary use of private property render
economic development takings 'for public use' is to wash out any distinction between private
and public use of property-and thereby effectively to delete the words 'for public use' from the
Takings Clause of the Fifth Amendment.").
42 Kelo v. City of New London, 545 U.S. 469, 511 (2005) (Thomas, J., dissenting) ("The
Takings Clause is a prohibition, not a grant of power: The Constitution does not expressly grant
the Federal Government the power to take property for any public purpose whatsoever:
Instead, the Government may take property only when necessary and proper to the exercise of
an expressly enumerated power.").
43 Id. at 519 (Thomas, J., dissenting) (citing Haw. Hous. Auth. v. Midkiff, 467 U.S. 229,240
(1984); Berman v. Parker, 348 U.S. 26, 32 (1954)).
44 Kelo, 545 U.S. at 508 (Thomas, J., dissenting).
45 See id. at 500-501 (O'Connor, J., dissenting).
46 Id. at 510-511 (Thomas, ., dissenting) (quoting Calder v. Bull, 3 Dall. 386, 388 (1798)).
40
41
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exercise of the takings power."4 7 As of 2009 thirty-six states enacted
post-Kelo reforms, either through amendments to their constitutions
or through statutes. 4 8 The majority of these thirty-six reform packages, however, do little to keep what happened in New London from
happening in any one of these states.49 Most of these reforms are
referred to "anti-Kelo" laws, but still have broad definitions of, for
example, what properties count as "blighted" enough to be condemned. In some states, "blighted" areas can include "almost any
area where economic development could potentially be increased."5 o
Other state laws allow condemnation when a certain piece of property
presents "any obstacle to sound growth" or when a property that is an
"economic or social liability" poses "a menace to the public health,
safety, morals, or welfare." '
For these reasons, lawmakers and voters in some states with condemnation standards like these have demanded further reform within
the last two to three years. 52 During this same time, some plaintiffs
have contested what they allege to be impermissibly liberal interpretations of state eminent domain law.53 Few of these states, however,
have shown any inclination to change the limits on eminent domain
that were in place around the time of the Kelo decision.54
1. Arizona
The most recent eminent domain reform package passed in Arizona was Proposition 207, which passed by a "substantial margin"
shortly after Arizona's governor vetoed a similarly worded Kelo backlash law in 2006.11 Professor Marcilynn Burke called Proposition 207
a "Kelo-plus initiative," which restricts when condemnation power
47 Id. at 493.

48 Ilya Somin, The Linits of Backlash: Assessing the Political Response to Kelo, 93 MINN. L.
Ri v. 2100, 2120 (2009).
49 See id. (noting that twenty-two of the thirty-six state laws "provide little or no protection
for property owners against economic development takings").
50 See id. at 2121.
51 Id. at 2122-2124.
52 See generally, infra Part lB.; see also Nathan Koppel, 7here Goes the Neighborhood: A
Fight over Defining 'Blight', WALL Sr. J., Apr. 30, 2009, at All.
53 See, e.g., infra Part 1.B.5.
54 See infra Part I.B.1-7.
55 50 STATE RiEPowr CAio: TRACKING EmININ r DOMAIN RiwoRM L islTIoN SINCE
Kelo, Arizona, The Castle Coal (2009), http://www.castlecoalition.org/about/component/content/
2412?task=view [hereinafter 50 SIri. Revoup)r CARD].
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can be exercised and offers greater protection against regulatory takings than Supreme Court caselaw.56 As Burke went on to explain,
Arizona has the distinction of being the only state to see its Kelo-plus
initiative make it to the ballot and be subsequently passed.
As of 2011, no judicial challenges have been made to the Private
Property Rights Protection Act (PPRPA)-the name given to Proposition 207 upon its passage." Author Linley Wilson has predicted
that litigation may arise from the fact that laws containing "pay or
waive provisions," like PPRPA, "fail to consider 'positive externalities' or 'reciprocity of advantage"' created by land use regulations, 9 a
situation that could decrease property values around parcels where
local governments must either pay or waive otherwise applicable land
use regulations. Therefore, if local governments in Arizona are subjected to many meritorious PPRPA claims that those governments
cannot afford, those governments will have to waive applicable land
use regulations for many affected property owners, possibly decreasing property values for neighboring residents. As real as this possibility may be, the only recent litigation involving PPRPA seems to have
been litigation in which plaintiffs use PPRPA to their advantage
rather than challenging it. 60

56 See Marcilynn A. Burke, The Emperor's New Clothes: Exposing the Failures of Regulating Through the Ballot Box, 84 NOTRE DAME' L. Rinv. 1453, 1488-1489 (2009). The parts of the
Kelo-plus initiatives that deal with regulatory takings are commonly known as "pay or waive"
provisions:
These initiatives," as Burke notes, "would require one of two actions whenever a land use
regulation restricts the use of private property and thereby diminishes its value. Either
the land use authority would have to compensate the landowner, or in the absence of
payment, the land use authority would have to waive enforcement of the regulation
against the complaining landowner.
Id.
57 Id. at 1502.
58 See Private Property Rights Protection Act, Amiz. REV. STAT. ANN. §§ 12-1131 to -1138
(2011).
59 See Linley Wilson, Lessons from Oregon: Arizona's Approach to Land Use Regulation,
41 Aimrz. ST. L.J. 505, 521 (2009).
60 See, e.g., Press Release, The Goldwater Institute, Goldwater Institute Files $20 Million in
Prop 207 Claims Against Maricopa County (Feb. 17, 2009), available at http://goldwaterinstitute.org/article/goldwater-institute-files-20-million-prop-207-claims-against-maricopa-county
(explaining that one of the Goldwater Institute's several Proposition 207-based lawsuits, filed in
2009, brought claims against Maricopa County totaling approximately $20 million).
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2. California
California's legislature enacted five post-Kelo eminent domain
reform bills. 61 By 2008, though, citizens were ready to change the
widespread "eminent domain abuse" they believed was still occurring
in their cities.62 Rival ballot initiatives, Proposition 98 and 99, were
submitted to California voters in June 2008.63 Proposition 98 was
widely regarded as the stronger of the two, because it forbade any
taking that was intended to benefit "any private person or entity," and
it allowed for the exercise of condemnation power only when the formation of some "public facilit[y]" was contemplated.64 Proposition 99,
the proposition that eventually passed, was a response to the specific
facts of Kelo: it forbids takings of owner-occupied homes where the
owner has lived for a year or more before government may take any
action but leaves an exception to this rule when the legislature or a
municipal agency feels that the "public health and safety" is in danger. 65 It did not address the takings of investment or business properties, and allows takings that confer private benefits so long as they are
"incidental to, or necessary for, the public work or improvement." 66
The exercise of eminent domain in California, as of late 2011,
hangs in the balance not because of a ballot initiative, but because of
two budget bills the California Legislature passed that could have the
effect of eliminating many of the state's redevelopment agencies. 67
AB 26 X1 strips redevelopment agencies of power to enter into new
contracts, agreements to buy or sell bonds, agreements to sell real
property, or essentially to do anything else that "incur[s] new indebt61 Somin, The Limits of Backlash, supra note 48, at 2131.
62 Patrick McGreevy, Prop. 98 Supporters Concede Defeat; Prop. 99, a Rival Measure on
Eminent Domain that Preserves Rent Control, Leads, I'm Los ANoLI I s TIMEs, Jun. 4, 2008, at
Al.
63 Id.

64 See California Statewide Direct Primary Election Tuesday, June 3, 2008, Official Voter
Information Guide, Sic'Y of STATE OF CAL. 18 (Mar. 10, 2008), http://june2008.sos.ca.gov/
voterguide/lang/english.pdf [hereinafter Official Voter Information Guide]; Overview of Propositions 98 and 99, Li:alsiSATIvi: ANAL vsr's Oiwici 4-5 (Apr. 24, 2008), http://www.Iao.ca.gov/
handouts/localgov/2008/Prop-98 99 04 24_08.pdf.
65 Official Voter Information Guide, supra note 64, at 20-21.
66 See Official Voter Information Guide, supra note 64, at 20-21.
67 F. Gayle Connor, Redevelopment Remains in Limbo, CAI.. EmINNT DOMAIN

RIei.

(Aug. 15,2011), http://www.californiaeminentdomainreport.com/2011/08/articles/redevelopmentI/redevelopment-remains-in-limbo/.
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edness."68 Companion bill AB 27 X1 outlines the "Voluntary Alternative Redevelopment Program," where cities and counties can keep
their redevelopment agencies on the condition that they commit to
making annual remittances to local school districts; if a city does not
agree to this condition, its redevelopment agency will cease to exist as
of October 1, 2011.69 The California Supreme Court, as of September
2011, has issued a stay halting the implementation of all of AB 27 X1,
70
and parts of AB 26 X1 that would dissolve redevelopment agencies.
Even if these two budget-cutting measures are declared constitutional and development agencies begin to disappear, California's cities
will not be seriously hampered in their ability to condemn property.
While California counties and cities have the option of creating redevelopment agencies for the specific purpose of "revitalizing deteriorating areas,"" city and county governments could simply take on the
additional urban-planning tasks agencies formerly carried out if they
are dissolved. Within the last two years, many local governments have
begun preparing for this transition by reclaiming the eminent domain
authority they had relinquished.72
3.

Delaware

Delaware is noteworthy because it has noticeably changed its
post-Kelo eminent domain laws. In 2005, Senate Bill 217 was signed
into law shortly after the Kelo decision. 73 As might be expected given
the Supreme Court's emphasis on the New London Development
Corporation's comprehensive plan for the transformation of Ms.
Kelo's neighborhood, 4 S.B. 217 stated that a city can only condemn
68 Id.
69 Id.
70 Id.

71 Frequently Asked Questions About Redevelopment in California,Tin_ CAL. RicOIVILOPMINI ASS'N, http://www.calredevelop.org/tools/what-is-redevelopment.aspx (last visited Jan. 4,
2012).
72 See A.J. Hazarabedian, Glendale Seeks to Extend Eminent Domain Authority, 8/11/10,
CAL. EMINFNT DOMAIN LAw BLOG (Aug. 11, 2010), http://blog.eminentdomainlaw.net/?p=444;
A.J. Hazarabedian, City of Rosemead Reinstates Power of Eminent Domain, 12/28/09, CAu ORNIA EMINENT DOMAIN LAw BLOC (Dec. 28, 2009), http://blog.eminentdomainlaw.net/?p=203;
A.J. Hazarabedian, Sierra Madre Votes on Eminent Domain, 12/9/09, CAL. EMINFNT DOMAIN

LAW BLOG (Dec. 9, 2009), http://blog.eminentdomainlaw.net/?p=199.
73 50 STATE RiEorr

CARD, DELAWARE, supra note 55.

74 Kelo v. City of New London, 545 U.S. 469, 477-480 (discussing how the Court has historically been reluctant to deem a condemnation made pursuant to a development (or redevelop-
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property pursuant to a plan." Delaware citizens' biggest problem
with this requirement was, according to the Castle Coalition's summary of this bill:
Although a condemning authority must declare its intended use for a
property in advance of the condemnation, and is then limited to that
specific use for the property, Delaware provides a sizeable catalog of
public use options to pick from. The term is not clearly defined in
state statutes and courts have elected open-ended interpretations. In
the wake of Kelo, Delaware's laws could easily accommodate the use
of eminent domain for private economic development.7 6
The City of Wilmington threatened to use eminent domain
authority in 2009 to condemn 62 pieces of property." One of these
parcels was the site of Ed Osborne's auto repair business." Mr.
Osborne decided to challenge the City's ability to condemn his property, which was part of a riverfront redevelopment plan similar to that
seen in Kelo; its goal was to transform a traditionally industrial area
along the Christina River" into "luxury condominiums and upscale
shops."" While his own case was pending, he also devoted himself to
changing underlying eminent domain law." With the state-wide attention that his case attracted, Osborne was able to help pass Senate Bill
ment) plan an unconstitutional taking; the Court will consider a condemnation as having been
made for a "public use" if the purpose of the plan is to better the city).
75 50 STATE Riivowr CARD, Di;AWARI, supra note 55.
76 50 SrA TE Riri'ori CARD, DiiLAWARi, supra note 55. The Castle Coalition is a branch of
the public interest litigation group Institute for Justice. It advocates on behalf of homeowners
and small business owners whose property local governments and developers wish to see condemned. See About Us, CAST
Co,AL., http://www.castlecoalition.org/about (last visited Jan. 5,
2012).
77 Press Release, Castle Coal., Delaware Passes Historic Eminent Domain Reform: Governor Markell Set to Sign Senate Bill 7, (Apr. 3, 2009), http://www.castlecoalition.org/pressreleases/
1229-delaware-legislature-passes-historic-eminent-domain-reform.
78 Id.
79 See J.L. Miller, Del. About to Put Brakes on Eminent Domain, Tin: Ni~ws JouRNAL,

Apr. 3, 2009, at 1B; Press Release, The Castle Coal., Institute for Justice Urges Governor Minner
to Sign S.B. 245 (June 18, 2008), ii-rrir://wWw.CASr1'1.1-iOAIi'iiON.ii]a,/I'iZi:SSiiIASius/716-iNs*f

ii ro-.iui si I'- Cli-

os-(io
i

vi'mNon-M INN R-rio-si(aN-sii-245.

80 Press Release, The Castle Coal., Delaware Passes Historic Eminent Domain Reform:

Governor Markell Set to Sign Senate Bill 7, supra note 77.
81 See Ed Osborne, Activist Puts the Brakes on Eminent Domain Abuse, THin INSrrrrrriFiOR Jts riCi (June 2008), http://www.ij.org/index.php?option=com-content&task=view&id=
2062&ltemid=245.
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245, a bill that would have increased protection of property rights, but
was subsequently vetoed by Gov. Minner in 2008.82
An undeterred Osborne and his supporters essentially re-numbered Senate Bill 245 and presented it to the Delaware legislature
shortly after Minner's defeat by now-Governor Jack Markell, because
one of Markell's campaign promises was to sign such a bill into law if
it reached his desk.83 Both houses of Delaware's legislature unanimously passed this new bill, Senate Bill 7, in April 2009.1 The new
law explicitly states that "public use does not include the generation of
public revenues, increase in tax base, tax revenues, employment or
economic health, through private land owners or economic development."" Public use is strictly limited to use of land by "the general
public or by public agencies," for "the creation or functioning of public utilities, electric cooperatives, or common carriers," and for the
"removal of blighted areas or areas that otherwise threaten public
health and safety."86 This new law, combined with Delaware's already
carefully written definitions of what constitutes a "blighted" property
or a "slum area," will undoubtedly do much to protect people like Mr.
Osborne, although his complaint has not been completely decided. 7
4.

New Jersey

In New Jersey, which has been described as "one of the nation's
worst eminent domain abusers,"88 the judiciary has managed to narrow the scope of the eminent domain power in two recent rulings. In
the famous case of Gallenthin Realty Development, Inc. v. Borough of
Paulsboro,former Chief Justice Zazzalli, writing for the Court, stated
that "if such an all-encompassing definition of 'blight' were adopted
[i.e., if 'blighted properties' included those that are "stagnant or not
fully productive"], most property in the State would be eligible for
82 Miller, supra note 79.
83 50 S'TATE RiPORT CARD, DE LAWARE, supra note 55.

8 Press Release, The Castle Coal., Delaware Passes Historic Eminent Domain Reform:
Governor Markell Set to Sign Senate Bill 7, supra note 77.
85 DEiL. CODF ANN. tit. 29, § 9501A(a) (West 2011).
86 Id. at §9501A(c).
87 Id.; see Osborne v. City of Wilmington, No. 3347-CC, at *2; 2009 WL 608536 (Del. Ch.
Feb. 25, 2009); Amended Complaint at 1 51, Osborne v. City of Wilmington, No. 3347-CC (Del.
Ch. Feb. 28, 2011), 2011 WL 704287; Partial Stipulation of Dismissal Without Prejudice at 1-2,
Osborne v. City of Wilmington, No. 3347-CC (Del. Ch. Feb. 28, 2011), 2011 WL 758448.
88 50 STATE RiE-PORT CARD, NEw JERSEY, supra note 55.
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redevelopment." 9 The Appellate Division of the Superior Court of
New Jersey reiterated the Gallenthin standard in another ruling,
hailed as a victory for New Jersey property owners, in City of Long
Branch v. Anzalone."o Here, the Appellate Division held that the
lower court erred in finding that the City had produced substantial
evidence of blight.9' While acknowledging that New Jersey has a liberal standard for what constitutes "blight," 92 the court refused to
agree with the City that plaintiffs' "well-established, stable neighborhood" could fit that definition just because it did not "yield comparatively high property taxes and house affluent consumers needed by
nearby commercial areas" (as a neighboring community did).'
The most recent legislative effort to reform New Jersey's eminent
domain reform laws was S-1451, introduced to the state legislature in
November 2010 and commonly known as the "Rice Bill" (for its sponsor, Senator Ronald Rice).94 This bill, which sought to change the
Local Redevelopment and Housing Law, the Eminent Domain Act,
and the Relocation Assistance Act, "was roundly rejected as, reportedly, there had been strong opposition from both municipalities and
developers."' 5 William Dressel, Executive Director of the New Jersey
State League of Municipalities, issued a letter of opposition calling for

89 Gallenthin Realty Dev., Inc. v. Borough of Paulsboro, 924 A.2d 447, 460 (N.J. 2007).

90 No. A-0067-06T2, 2008 WL 3090052 (N.J. Super. Ct. App. Div. Aug. 7, 2008). See also,
Peter M. Sarkos, New Jersey Case of the Month, Fox Roniiscinito, LLP (October 2008), http://
www.foxrothschild.com/newspubs/newspubsArticle.aspx?id=6548.
91 City of Long Branch v. Anzalone, No. A-0067-06T2, 2008 WL 3090052, at *15 (N.J.
Super. Ct. App. Div. Aug. 7, 2008).
92 Id. at *20 (noting the Gallenthin court's finding that that "the conditions [N.J.S.A. 40A:
12A-5(e)] describes do not establish blight by themselves, but rather are among the recognized
paths for an area to reach the level of degradation the Blighted Areas Clause [of the New Jersey
Constitution] requires").
93 Id. at *2, *5, *20 ("Eminent domain based solely on [the difference between the current
economic activity in the redevelopment area and the potential economic activity] would . . .
amount to condemnation due to the area's perceived insufficiency of wealth, and it would exemplify the Court's fear that most property would be continuously subject to forced redevelopment
if the threshold requirement were nothing more than the possibility of a more profitable use of
the land.").
94 See Jeffrey M. Hall, New Jersey Legislative Report: Update on S-1451- 77The
Rice Bill, IN
TiF ZoNE (Fox Rothschild, LLP), Jan. 2011, at 9, http://foxrothschild.com/newspubs/newspubsArticle.aspx?id=16887; S-1451, N.J. SrAlr Li u. http://www.njleg.state.nj.us/bills/BillView.asp?
BillNumber=S1451 (last visited Nov. 19, 2011).
95 Hall, supra note 94.
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State Senators to oppose S-1451 because "[it] does not address the
new challenges faced by local government leaders." 96
Paramount among these challenges, according to Mr. Dressel, is
current economic hardship; his letter recommended allowing municipalities more latitude to respond to local economies through the exercise of condemnation power than S-1451, though well-intentioned,
would allow.97 He also praised several post-Kelo New Jersey state
court decisions as correcting abuses of eminent domain.98 He
believed, however, that "unintended consequence[s]" of these decisions, coupled with economic woes, spell trouble for well-meaning
local governments:
Many of these Court decisions, however, also had an unintended consequence on the ongoing redevelopment plans and projects, slowing
the rate of investment in some of the State's urban areas, while also
diminishing the local tools needed to encourage state sponsored smart
growth and transit oriented development patterns. Couple this with a
recession, and the results have been devastating for our urban areas
and their efforts to promote redevelopment, growth and jobs.99
Mr. Dressel goes on to criticize a clause in S-1451 that sunsets a
redevelopment designation if a local government does not adopt a
redevelopment plan and if "significant progress is [not] made in
implementing" it within seven years."oo This clause may have been
included in S-1451 to stave off "generalized blight" and "condemnation blight.""o' "Generalized blight" refers to what happens when a
municipality announces plans to redevelop a particular area, though it
may not intend to start work for a long time.102 The threat of possible
condemnation can sometimes drive down real estate values in the
Letter from William G. Dressel, Exec. Dir. N.J. State League of Municipalities, To
GAitwooo, N.J. (DEc. 8, 2010), http://
QUA-ITROCCHI, MAYoR, BoRoUGHoFi
www.njslom.org/letters/m1l20810-S-1451.html.
97 Id. (Dressel fears that "individually, any of these requirements might seem reasonable or
manageable, but combined they make the provisions of the bill cumbersome while providing
little benefit to either the municipality or to residents").
98 Id.
99 Id.
100 Id.; see also ALAN T. ACKERMAN AND DARIUS W. DYNKOWSKI, CURRENT CONDEMNATION LAw: TAKINGS, COMPEINSATION, AND BENEFITS, 91-95 (2006) (defining "generalized blight"
and "condemnation blight").
101 See ACKERMAN & DYNKOWSKI, supra note 100, at 91-93.
102 ACKERMAN & DYNKOWSKI, supra note 100, at 91-93.
96
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given area, so that when the municipality decides to condemn the
property at issue, it does not have to compensate owners as much as it
would have had to compensate them had it condemned sooner."o'
"Condemnation blight" is very similar, except that in the case of condemnation blight, a city has definite plans to condemn a specific piece
of property.104 Real estate values diminish between the date that a
city states its intent to condemn and when it either condemns land or
Dressel, however, convinced that
renounces condemnation plans.'
"the recent economic downturn demonstrates the flaw in this
approach," believed that "this type of lapsing provision will severely
impact the financing of any such project." 10 6
5.

New York

New York did not enact any eminent domain reform laws or
change its constitution after Kelo.'07 Eminent domain law in New
York, however, has not gone unchallenged; one notable and recent
challenge was brought by the same plaintiff, in federal and state
courts.'08 Daniel Goldstein, the plaintiff, was a Brooklyn resident and
leader of the grass-roots interest group "Develop, Don't Destroy
Brooklyn."' Goldstein challenged New York City's decision to exercise eminent domain; this decision would permit a basketball arena for
the financially troubled New Jersey Nets, among other things, to be
built on the site of an old railroad yard."o Mr. Goldstein lost his fed103 See ACKERMAN & DYNKOWSKI, supra note 100, at 91-93; Alan Romero, Reducing Just
Compensation for Anticipated Condemnations, 21 Fi A. ST. U. J. LAND Usi & ENvr[.. L. 153,
156 (2006).
104 See ACKIERMAN & DYNKOWSKI, supra note 100, at 93-94; see also 8A Nifiios oN EMI.
NFNe DOMAIN § G18.01[1]-[2] (Matthew Bender) (defining "condemnation blight" as "one type
of noninvasive taking which relates to the detrimental conditions that affect land between the
time such land is first considered for public acquisition and the actual date of actual taking").
105 See AcKiRMAN & DYNKOWSKI, supra note 100, at 94; see also Niciioi s, supra note 104.
106 Dressel, supra note 96.
107 Somin, The Limits of Backlash, supra note 48, at 2115 tbl.4.
los See Goldstein v. Pataki, 516 F.3d 50 (2d Cir. 2008); Goldstein v. N.Y. State Urban Dev.
Corp., 921 N.E.2d 164 (N.Y. 2009).
109 Andy Newman & Charles V. Bagli, Daniel Goldstein, Last Atlantic Yards Holdout,
Leaves for $3 Million, N.Y. TIM's Crry Room Bl.oo (Apr. 21, 2010, 3:41 PM), http://
cityroom.blogs.nytimes.com/2010/04/21/daniel-goldstein-last-atlantic-yar-ds-holdout-leaves-for-3million/.
110 Charles V. Bagli, Atlantic Yards' Developer Races a Court Hearing, a Bond Deadline
and Opponents, N.Y. Timis, Aug. 9, 2009, at All, available at http://www.nytimes.com/2009/08/
10/nyregion/lOyards.html?r-=2.
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eral constitutional case before the Second Circuit in Goldstein v.
Pataki, where the Court of Appeals rejected Goldstein's claim that
the slated takings were "pretext" takings, the real purpose of which
was to benefit developer Bruce Ratner personally."' Relying on
Berman, Midkiff, and Kelo, the Second Circuit expressed the opinion
that it would be "'substituting [its] judgment for a legislature's judgment"' if it held against Ratner and the New York State Development
Corporation absent a showing that the "public use" alleged was "'palpably without reasonable foundation.' "112
Any hope entertained by New York residents that their judiciary
would construe state law in favor of Goldstein, and similarly situated
property owners, was dashed in late November 2009. In Goldstein v.
New York State Urban Development Corporation, the New York
Court of Appeals held that the railroad yard taking was for a "public
use" as defined by the New York Constitution." 3 Under New York
law, takings for the purpose of blight removal are considered to be for
a public use." 4 Despite assertions that some of the properties and
buildings at issue suffer from "mild dilapidation and inutility," the
court found that these conditions make the property sufficiently
blighted to permit condemnation according to existing state law."'
The Court of Appeals' only concern was the question of whether the
properties were indeed blighted and were thus subject to condemnation because plaintiffs could not prove that relevant government agencies made their findings of blight "corruptly or irrationally or
baselessly."116 The fact that the condemned properties would end up
in private hands did not convince the court that the takings were not
for a public use.117
111 See Goldstein v. Pataki, 516 F.3d 50, 60-65 (2d Cir. 2008).
112
113

Id. at 58 (quoting Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 244 (1984)).
Goldstein v. New York State Urban Dev. Corp., 921 N.E.2d 164, 165, 170-71 (N.Y.

2009).
114 Id. at 170-71 ("Even if this gloss on this State's takings laws and jurisprudence were
correct-and it is not-it is indisputable that the removal of urban blight is a proper, and,
indeed, constitutionally sanctioned, predicate for the exercise of the power of eminent domain.
It has been deemed a 'public use' within the meaning of the State Constitution's Takings Clause
at least since Matter of New York City Hous. Auth. v. Muller, and is expressly recognized by the
Constitution as a ground for condemnation." (footnote omitted) (citation omitted)).
115 Id. at 171-72.
116 Id. at 172 (quoting Kaskel v. Impellitteri, 115 N.E.2d 659, 661 (N.Y. 1953)).
117 Goldstein, 921 N.E.2d at 172.
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The Court of Appeals seems to have seen its ruling as part of the
evolution of the meaning of "blight" in the condemnation context.
Up until the early twentieth century, the standard for permitting
blight condemnations was the existence of "dire circumstances of
urban slum dwelling.""' In the latter half of the twentieth century,
courts began to better comprehend the "complexities of urban conditions," holding that an area did not have to be a "slum" to be eligible
for condemnation; "economic underdevelopment and stagnation"
would suffice to allow the exercise of eminent domain."' Essentially,
after Goldstein, there remain practically no circumstances under
which a New York appellate court can reverse a lower court ruling
upholding an exercise of eminent domain, save a situation in which a
petitioner could prove that the taking did not pass basic rationality

review.120
6. Rhode Island
Rhode Island was one of the many states whose legislature
responded to Kelo shortly after the Kelo Court issued its opinion. 12 1
The Rhode Island House of Representatives allowed Senate Bill 2155
to die at the end of the 2006 legislative session.12 2 This bill, known as
the "Rhode Island Home and Business Protection Act of 2006,"
would have allowed for the exercise of eminent domain if the property
at issue were intended for "public ownership and use," for "public
utilities," or for the purposes of "eliminating an identifiable public
harm and/or correcting conditions adversely affecting public health,
safety, morals, or welfare." 23 Economic development takings would
have been permitted, but only under a "restricted" set of circumstances; for example, land that was "significantly residential" and in
compliance with applicable city and state laws could not have been
condemned under the 2006 act.124
118 Id. at 171.
'19 Id. at 172.
120 See Goldstein v. New York State Urban Dev. Corp., 921 N.E.2d 164, 165, 172 (N.Y.
2009) (quoting Kaskel, 115 N.E.2d at 661).
121 See Rhode Island Home and Business Protection Act of 2006, S. 2155, 2006 Gen.
Assemb., Jan. Sess. (R.I. 2006), http://www.riIin.state.ri.us/BiIlText06/SenateText06/S2155.htm;
50 STATE Rirowr CARn, Riioo IsLAND, supra note 55; see also supra Part II.B.1-5.
122 50 ScAT
123
124

Ruiowr CAnai,

Ruoui

ISLAND, supra note 55.

Rhode Island Home and Business Protection Act of 2006, supra note 121.
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This bill was reintroduced in its entirety in the 2008 legislative
session and was signed into law by then-Governor Carcieri in July
2008.125 However, despite the legislature's attempt to restrict the
exercise of eminent domain, some Rhode Island residents support
using it to preserve the landscape of their communities. In 2009, city
leaders and many residents of North Providence wanted to prevent
the creation of a subdivision from 15 acres of lakeside property (the
site of a summer camp called Camp Meehan).126 Some North Providence residents felt that the city, which is now authorized to condemn
this particular property as a result of a recent Rhode Island Supreme
Court ruling, should do so if such action is necessary to halt development. 1 27 Earlier in 2011, the Station Fire Memorial Foundation of
Cranston said it would ask the city to exercise eminent domain over
the site of the former Station nightclub, where residents of Cranston
and other communities were killed in a famous fire in 2003.128 Triton
Realty, which currently owns this property, has not fulfilled its pledge
to transfer property to the Foundation. 1 29
7.

Texas

The Texas legislature passed a post-Kelo reform package that forbids "pretext" takings like the one the plaintiffs alleged in both Goldstein cases and forbids transfers that "confer a private benefit on a
particular private party through the use of the property." 3 0 While this
125 50 STATE REPORT CARD, RHODE ISLAND, supra note 55.
126 See Editorial, Keep Meehan Green, PROVIDENCE J. BULL., July 31, 2011, available at
2011 WLNR 15109393; Press Release, R.I. Legislative Press & Information Bureau, Bill
Allowing North Providence to Take Open Space by Eminent Domain Heads to Governor (July 9,
2009), http://www.rilin.state.ri.us/news/prl.asp?prid=5857; Press Release, R.I. Legislative Press
& Information Bureau, Legislation Allowing North Providence to Take Open Space by Eminent
Domain Becomes Law (July 22, 2009), http://www.rilin.state.ri.us/news/prl.asp?prid=5864.
127 See Generation Realty, LLC v. Catanzaro, 21 A.3d 253, 256-57 (R.I. 2011); Editorial,
Keep Meehan Green, supra note 126.
128 See Pam Belluck & Paul von Zielbauer, Fire in a Nightclub: Overview; 96 Dead in Fire
Ignited by Band at Rhode Island Club, N.Y. TimIS, Feb. 22, 2003, http://www.nytimes.com/2003/
02/22/national/22WARW.html; Stephen Schuler, Mourners Gather for Station Fire Anniversary,
WPRI EYEWITNESS NEWS (Feb. 21, 2011), http://www.wpri.com/dpp/news/local news/
west bay/station-fire-memorial-held-sunday (stating representatives of the victims' families
requested that the "town take the land by eminent domain").
129 Rob Borkowski, Station Fire Memorial Group: Take Site by Eminent Domain, NARRAGANSETr PATCH (Feb. 21, 2011), http://narragansett.patch.com/articles/station-fire-memorialgroup-take-site-by-eminent-domain-6.
130 See Somin, The Limits of Backlash, supra note 48, at 2136 (quoting TEX. GoVT CODE
ANN. § 2206.001(b) (West 2008)).
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language makes it appear as if lawmakers took a dramatic stand
against Kelo, a major exception to this law thwarts its ability to serve
its purpose: the law permitted economic development takings if "economic development is a secondary purpose resulting from municipal
community development.""' Furthermore, Texas law's definition of
"community development" would have left room for a municipality to
condemn any property that it believed would detract from, inter alia,
its tax base or property values.13 2
Texas voters amended Article I, Section 17 of the Texas Constitution in 2009 through a referendum. As amended, § 17 permits takings
in two circumstances: first, when the "taking, damage, or destruction"
of a citizen's property "is necessary for the ownership, use, and enjoyment of the property by the State of Texas," and second, when an
entity seeks to "eliminat[e] urban blight on a particular parcel of property.""' The provisions of this amendment, however, are as broad as
those of the original § 17, which only forbade takings that are inadequately compensated and takings that constitute an "irrevocable grant
of special privileges or immunities" by the Legislature to an entity in
whose favor property is condemned.13 4
Senate Bill 18 is the most recent attempt to reform eminent
domain law in Texas."' It actually permits economic development
takings, so long as "economic development is a secondary purpose
resulting from municipal community development or municipal urban
renewal activities to eliminate an existing affirmative harm on society
from slum or blighted areas under: Chapter 373 or 374, Local Government Code, other than an activity described by Section 373.002(b)(5),
Local Government Code."' 3 6 The sections referring to "slum or
blighted areas" are expansive enough to make Senate Bill 18's "economic development" exception very broad as well. 3 7
131 Somin, The Limits of Backlash, supra note 48, at 2136 (quoting Tix. Gov'r Coni ANN.
§ 2206.001(b) (West 2008)).
132 See Somin, The Limits of Backlash, supra note 48, at 2136 (citing Tux. Loc. Gov' r
Coui ANN. § 373.005 (West 2005)).
133 TEx. LiEGis. COUNCH,, ANALYSis O PRoiosIAo CONSTrIuIoNAL AMi NiMiNTs 57
(2009), available at http://www.tlc.state.tx.us/pubsconamend/analyses09/analyses09.pdf.
134 Ti x. CONsi. art. 1, § 17.
135 See S.B. 18, 82nd Leg., Reg. Sess. (Tex. 2011), http://www.legis.state.tx.us/tlodocs/82R/bill
text/pdf/SBOOO8F.pdf#navpanes=0.
136 Id. § 2206.001(b)(1)-(b)(3)(A).
137 See Housi Risi ARCI ORG., S. 18, BiL ANALysis, at 11-12 (Tex. 2011), http://
www.hro.house.state.tx.us/pdf/ba82r/sbOO18.pdf. Local Government Code § 373.002 does not
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The newly-enacted bill also has other problems. It allows for condemnations of a "general area" of a given county or city, if the project
contemplated is for "a public use described by Section
2206.001(c)(3).""3 If affecting this "public use" requires the condemnation of several tracts of property, the ordinance initiating condemnation proceedings "is not required to identify specific properties that
the governmental entity will acquire."139 All that the governmental
entity exercising condemnation authority must do is "identify the general area to be covered by [a] project" in such a way as to give property owners in this area "reasonable notice that [their] properties may

be subject to condemnation proceedings during the planning or construction of the project."' 4 0 This puts the property owner in a Catch22. Most likely unable to sell his land because of the threat of possible
condemnation, the owner still does not have enough information to
know whether the government will need his land or not, or whether he
should move his home or business somewhere else.
When initiating condemnation proceedings, the condemning
41
entity must file a condemnation petition with an appropriate court.1
Before Senate Bill 18 amended it, Section 21.012(b)(2) of the Texas
Property Code read, "The petition must . . . state with specificity the

public use for which the entity intends to use the property." 1 42 However, now this section requires the petition to specifically outline the
public use for which the entity "intends to acquire the property."143
Thus, assuming that a given property is condemned for one permissible public use, the condemning entity knows it has the right to put the
property to another public use.
The Texas Legislature's recognition of this potential issue is evident in its grant in § 19 of a right of repurchase to former property
specifically define "blight" or "slum area." However, it does allow for condemnation of property that is "deteriorated" in a way that "affects the welfare of the community" (subsection
(b)(2)), that is "isolated" according to "income group" (subsection (b)(8)), or that is "physically
and economically distressed" (subsection (b)(9)). TEX. Loc. Gov'T CODE ANN. § 373.002(b)(2)-

(9).

138 S.B. 18, 82nd Leg., Reg. Sess. (Tex. 2011), http://www.legis.state.tx.us/tlodocs/82R/bi1text/
pdf/SB00018F.pdf#navpanes=0. Contemplated public uses include "water supply, wastewater,
flood control, and drainage projects."
139 Id. § 2206.053(f)-(g).
140 Id. § 2206.053(g).
141 TEX. PRiOP. COD., ANN.§ 21.012(a) (West 2009).
142 S.B. 18, 82nd Leg., Reg. Sess. (Tex. 2011), http://www.legis.state.tx.us/tlodocs/82R/billtext/
pdf/SB00018F.pdf#navpanes=0.
143 Id. § 21.012(b)(2).
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owners whose land cannot be used for a planned or "substantially similar" project.'44 Though § 19 seems to be a response to the fate of
projects like the planned New London Pfizer plant, this provision cannot-especially during a recession-change the fact that a former
property owner may not be able to afford to repurchase his former
property. Thus, the local government is left with property that it, in
all likelihood, cannot sell to the former owner, cannot sell to anyone
else, and cannot use itself. Such a problem could be solved by keeping
the stricter standard of requiring a condemning entity to delineate the
purpose for which it intends to use property, rather than simply the
purpose for which it intends to acquire property.
8. Upcoming Referendums on Eminent Domain
a. Mississippi
Starting as early as 2006, Mississippi lawmakers worked quickly
to reform eminent domain law, attempting to amend both the Mississippi Constitution and the state code at the same time.145 However,
House Concurrent Resolution 10 and House Bill 100 would both go
on to die in conference.146 A 2007 attempt by two representativesl 4 7 to
restrict the exercise of eminent domain died in a conference committee, and one senator's attempt to do the same-which also included a
right of repurchase similar to those seen in Texas and Montana legislation-did not even make it out of the Senate committee.'4 8 Similar
legislation met the same fate in the 2008 regular session, 49 in the 2009
first extraordinary session,'150 and in the 2010 regular session.' 5 '
144 See id. § 21.101(a)(3).
50 STATE Riroir CARD, MIssimer, supra note 55; Mary Massaron Ross & Kristen

145

Tolan, Legislative Responses to Kelo v. City of New London and Subsequent Court DecisionsOne Year Later, 16 J. AimR
uAote
HousING & CoMMuNiry Div. L. 52, 67 (2006).
146 H.C. 10, 2006 Reg. Sess. (Miss. 2006), http://billstatus.Is.state.ms.us/2006/pdf/history/
HC/HC0010.htm; H.B. 100, 2006 Reg. Sess. (Miss. 2006), http://billstatus.1s.state.ms.us/2006/pdf/
history/HB/HB0100.htm; see also Ross & Tolan, supra note 145.
147 H.R. 300, 2007 Reg. Sess. (Miss. 2007), http://billstatus.1s.state.ms.us/2007/pdf/history/
HB/HBO300.htm.
148 S. 2150, 2007 Reg. Sess. (Miss. 2007), http://billstatus.1s.state.ms.us/2007/pdf/history/SB/
SB2150.htm#text.
149 See H.R. 591, 2008 Reg. Sess. (Miss. 2008), http://biIIstatus.ls.state.ms.us/2008/pdf/history/HB/HB0591.xml; see also S. 2040, 2008 Reg. Sess. (Miss. 2008), http://billstatus.Is.state.ms.us/2008/pdf/history/SB/SB2040.xml.
150 See S. 2002, 2009 1st Extraordinary Sess. (Miss. 2009), http://billstatus.1s.state.ms.us/
20091 E/pdf/history/SB/SB2002.xrnl.
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In 2009 Governor Haley Barbour vetoed House Bill 803, which
Governor Barbour
the state Senate had passed unanimously. 15 2
vetoed the bill primarily because it prevented private property from
being taken for economic development, which prevented the building
of manufacturing sites like those that had already provided jobs for
many Mississippi residents."' The same legislature that supported
House Bill 803, however, failed to override the veto, and it was at this
point that "119,251 Mississippians led by David Waide, the Mississippi
Farm Bureau and others were forced to gather signatures to put Initiative No. 31 on the ballot," as one editorialist put it.154 The Mississippi
Supreme Court ruled that the initiative could be placed on ballots,
and it was voted on in early November 2011.155 The initiative was
aimed not at making economic development takings impermissible,
but at creating a waiting period between governmental acquisition of
property and its transfer to private parties who have committed to
utilizing property for economic development.156 Though 73 percent of
Mississippi voters approved Initiative 31,' ' whether it will survive a
state law challenge to its constitutionality is still uncertain.5 8
151 See H.R. 51, 2010 Regular Sess. (Miss. 2010), http://billstatus.1s.state.ms.us/2010/pdf/history/HB/HB0051.xml; see also S. 2081, Regular Sess. (Miss. 2010), http://billstatus.1s.state.ms.us/
2010/pdf/history/SB/SB2081.xml.
152 Governor Haley Barbour, Governor Barbour Statement on HB 803 Veto (Mar. 24,
2009), http://www.governorbarbour.com/news/2009/mar/Eminentdomainveto.htm.
153 Id. (explaining that "huge job creation projects" in Mississippi such as "Nissan, Toyota,
PACCAR, Stennis Space Center or facilities along the Tennessee-Tombigbee Waterway" would
not exist without the use of eminent domain).
154 Bobby Harrison, Farm Bureau Delivers Property Rights Initiative, N.E. Miss. DAuLY
JOURNAL, Oct. 1, 2010, available at Factiva, Doc. No. KRTTP00020101001e6al0000d.
155 See Speed v. Hosemann, 68 So.3d 1278 (Miss. 2011); Daniel Cherry, Small Businesses
Hoping for Protectionfrom Eminent Domain, Miss. Pun. BROAD. NEWS (Sept. 13, 2011, 7:48
PM), http://mpbonline.org/News/article/small-businesses-hoping-for-protecting-from
eminent domain.
156 Initiative Measure No. 31,

Miss.

SEc'v

o

STATE,

http://www.sos.ms.gov/elec-

tions2_initiative0031.aspx (last visited Nov. 27, 2011). The initiative would "amend the Mississippi Constitution to prohibit state and local government from taking private property by
eminent domain and then conveying it to other persons or private businesses for a period of 10
years after acquisition" with some exceptions. Id.
157 Mississippi - County Vote Results, ASSOCIATED PRuEss (Nov. 9, 2011, 7:14 PM), http://
hosted.ap.org/dynamic/files/elections/201 1/by-county/MS1 nitiative_11 08.html?SITE= AP&
SECTION=POLITICS.
158 Jack Elliott, Jr., Mississippi Voters Approve Eminent Domain Restrictions, MEiiiAN
STAR (Nov. 9, 2011), http://meridianstar.com/newstory/x459220202/Miss-voters-approve-eminent-domain-restrictions/print. Elliott notes that Leland Speed, the director of the Mississippi
Development Authority, plans to file a lawsuit claiming that the initiative would "alter the state
Bill of Rights." Id.
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Montana

Voters in Montana will get the chance to vote on an eminent
domain reform bill in 2012."' In 2006, Montana citizens petitioned for
Initiative 152 to be placed on their ballots, but it was eventually struck
because of procedural irregularities surrounding the collection of signatures for the petition.160 1-152 was mostly concerned with ensuring
that property owners-whether their land was "diminished [in] value"
through a regulatory taking or whether it was actually condemnedwere compensated to the "full extent of a loss."l6 To this end 1-152
amended the Montana Code to give greater procedural protections to
owners contesting governmental valuation of their property and also
changed some provisions of a section dealing with options to repurchase.'6 2 A short section to be added to the state code, titled "Limitation on public use," read, "Private property may not be taken if at the
time of condemnation the condemnor intends to make a direct or indirect transfer of a possessory interest in the property taken to another
private party."163
A look at the state code's broad definitions of "public uses" and
"blighted area" shed some light on Montana voters' concern over
being fully compensated in the event the government decides to condemn their property. Though the definition of "blighted area" is complex, it allows for the condemnation of properties that, for example,
are "age obsole[te],"' 64 that are part of neighborhoods with "inappropriate or mixed uses of land or buildings,"' 6 1 or that have a "diversity
of ownership."' 6 6 Public uses are enumerated in their own section,
which includes many traditional public uses while allowing for condemnations "for . . . all other public uses authorized by the legislature

of the state."

67

159 See 2012 Ballot Issues: Initiative Referendum No. 125 (IR-125), MoNT. Si Y 1 STATF,
http://sos.mt.gov/elections/Archives/2010s/2012/Initiatives/IR-125.asp (last visited Nov. 6, 2011).
160 50 STATE R'oiuwr CARD, MONTANA, supra note 55.
161 2006 Ballot Issue: Ballot Language for Initiative No. 152, MONT. Sic'Y OF STAnE, http://
sos.mt.gov/elections/Archives/2010s/2012/Initiatives/I R-125.asp (last visited Nov. 6, 2011).
162 Id. H 3-5.
163 Id. § 6.
164 MONT. Com, ANN. § 7-15-4206(2)(a) (2011).

165 Id. §7-15-4206(2)(c).
166 Id. §7-15-4206(2)0).
167 MONT. Cooi ANN. §70-30-102(2) (2011).
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As of the time of this writing, the utility companies' exercise of
eminent domain in particular may appear on the 2012 ballot. 16 8 Many
Montana citizens are upset over the passage of House Bill 198, which
the referendum seeks to repeal, because it allows land to be condemned for two major energy transmission projects: the Montana
Alberta Tie Limited ("MATL"), and the Mountain States Transmission Intertie ("MSTI").169 Thanks to the planned expanse of MATL
(215 miles) and MSTI (430 miles), there could be many potential eminent domain plaintiffs if the referendum does not pass.170
C.

Conclusion

Recent economic distress seems to have had little effect on the
latest interpretations of, or changes to, eminent domain laws. For the
most part voters, legislators, and judges have been largely content to
maintain the same positions on eminent domain that they adopted in
the wake of the Kelo decision, though it remains to be seen what will
happen in states where eminent domain reform will soon be put to a
vote. The remainder of this article seeks to prove that another influence will have a greater effect on the future of eminent domain litigation than the Kelo decision itself,17 ' the state laws that were changed
by it, and the state laws that withstood both anti-Kelo sentiment and
economic losses on the local level. This other influence is the action
that Congress and federal agencies are taking, and may take, to make
large-scale changes in the way Americans live, travel, and work.

168 See Proposed 2012 Ballot Issues, MONT. SEC'Y OF STATE, http://sos.mt.gov/Elections/

2012/Ballotlssues/ (scroll down the page to the heading "Ballot Issue #4," which is grouped with
proposals for ballot issues that have, as of yet, only been submitted to the Secretary of State's
office) (last visited Nov. 6, 2011); see also 2012 Ballot Issues: Initiative Referendum No. 125 (IR125), supra note 159.
169 See Charles S. Johnson, Referendum Planned on Eminent Domain, MONT. STANDARD

(May 18, 2011, 12:15 AM), http://mtstandard.com/news/local/article be8f67aO-8105-11e0-b310001cc4cO3286.html (noting that on May 12, 2011, Gov. Schweitzer allowed H.B. 198 to become a
law without his signature); INIlATIVE REFERENDUM No. 125, BALLOT ISSUES, MONT. SEC'Y OF
STATE, http://sos.mt.gov/Elections/Archives/2010s/2012/Initiatives/IR-125.asp.
170 See Johnson, supra note 169.
171 In fact, at least one member of the United States Supreme Court, Justice Scalia, is confident that Kelo will be overruled. See Ilya Somin, Scalia Predicts That Kelo Will Be Overruled,
THE VOLOKH CONSPIRACY

(Oct. 19, 2011, 8:16 PM), http://volokh.com/2011/10/19/scalia-

predicts-that-kelo-will-be-overruled/.
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"SMARTER" AMERICA AND AN UNCERTAIN FUTURE FOR

EMINENT DOMAIN JURISPRUDENCE

This section attempts to show that legal disputes over eminent
domain will increasingly pit private citizens, and sometimes even state
and local governments, against federal agencies. In particular, ambitious plans of the Department of Housing and Urban Development
(HUD) and the Department of Energy (DOE) have the potential to
cause conflict between these agencies and local citizens or local government entities. HUD has supported calls to make more efficient
use of land in metropolitan areas, drawing on the ideals of New
Urbanist city planning.'7 2 DOE wants to create wind farms and a
smart grid to increase energy efficiency."'
Though these plans are meant to help people across America
save costs on utilities, transportation, and housing in environmentally
friendly ways, they could cause two unintended effects. The first
stems from the fact that HUD and DOE's plans, mentioned above,
can affect multiple states. Both these agencies want to collaborate
with state and local planning authorities as much as possible. If state
laws and local ordinances (such as those governing land use) prove
too much of an obstacle, however, then Congress will likely have to
give HUD the authority to exercise eminent domain itself.
Second, state eminent domain laws create pre-emption problems.
An act of Congress giving a federal agency the authority to carry out
specific projects may be unclear on whether the act pre-empts state
eminent domain laws. This lack of clarity is also problematic if a state
or local government body tries to condemn property in which a federal agency has already acquired an interest. The more often that
Congress and federal agencies embark on initiatives involving several
172 New Urbanism is a philosophy of urban planning dedicated to creating more mixed-use
neighborhoods, to making cities more pedestrian-friendly, and to making cities more aesthetically pleasing in general. It also blurs the boundaries between man-made and natural areas,
placing high-density uses at the city center with the population of the city decreasing the further
one travels from the "urban core zone." See New Urbanism, Ni w URBANISM: CiREATIN(; LIVACOMMUNII Fs, http://www.newurbanism.org/newurbanism.htmi (last visited
Bii, SsUTAINAntii
Nov. 6, 2011).
173 See, generally, ENERGY Ei i iiiNCY AND RENIWAHii
ENERGY, U.S. Di:'r oi
ENi RaY, BuiiniNo A Niw ENnizOY FirmAii wrfi WIN) PowiEi, http://wwwl.eere.energy.gov/
wind/pdfs/51240.pdf; What Is The Smart Grid?, SMAiRroim.aov, http://www.smartgrid.gov/
the smart grid.
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states, the more often they will have to confront this infrequently litigated issue.
A.

The Obama Administration's Plans-A New Energy
Superhighway?

DOE, in conjunction with the Department of the Interior (DOI),
has looked forward to an "energy revolution" since the beginning of
the Obama Administration. 174 At a conference held in February 2009
by the Center for American Progress, DOE Secretary Steven Chu and
DOI Secretary Ken Salazar presented plans to integrate all the
nation's electrical systems into a "smart grid," which has led some to
liken the Obama Administration's integration plans to the Eisen17
This planned smart grid
hower Administration's interstate system."
works by using electric lines that have high-voltage capacity to transmit energy produced in outlying areas of the country (on sites such as
wind farms) to metropolitan areas. 176 It also uses digital technology to
keep business and homeowners aware of how much energy they are
using.177 This technology also allows utility companies to adjust how
17
much energy is directed toward a particular building. 1
The Center for American Progress, a supporter of this collaboration and a source of numerous publications about the smart grid, has
not elaborated on the potential that the smart grid has to affect future
trends in eminent domain litigation (apart from identifying this problem as a "hurdle to new transmission and generation"). 179 It does,
however, advocate for a coordination of "multi-state planning backed
by stronger federal authority to build the system that states design
together quickly, efficiently, and transparently."1s 0 While such "collaboration" between the state and federal governments would require
174 See Kate Galbraith, The Secretaries, the Stimulus, and the Smart Grid, N.Y. TmIES:
GRI1N BLOG (Feb. 18, 2009, 1:49 PM), http://greeninc.blogs.nytimes.com/2009/02/18/the-secretaries-the-stimulus-and-the-smart-grid/.
175 Id.
176 A National Clean Energy Smart Grid 101, CR. [oR AM. PRocRss (Feb. 23, 2009),

http://www.americanprogress.org/issues/2009/02/pdf/smart-gridl0l.pdf.
177 Id
178 Id.

179 Kit Batten and Kari Manlove, Identifying Hurdles to Renewable Energy Transmission,
2 0 0 8 12
/ /
CTR. FOR AM PROGREss (Dec. 18, 2008), 3-4, http://www.americanprogress.org/issues/
pdf/renewable-transmission.pdf.
180 Building a Clean Energy Pipeline, CfR. FOR AM PROGRFSS (Feb. 23, 2009), 3-4, http://
www.americanprogress.org/issues/2009/02/cleanenergy-pipeline.html.
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considerable creativity and expense on the federal government's
part,18' there is evidence to suggest that states would not equally share
the burdens a smart grid imposes. 8 2 If state lawmakers sense that, for
this reason, acquiescing to a smart grid proposal would provoke
"'NIMBY' resistance"' 8" among constituents, they may prove reluctant to change eminent domain laws in an effort to facilitate construction-and the "stronger federal authority" that the Center for
American Progress recommends may thus be needed for the smart
grid to become a reality.184
Regardless of whether states are unwilling to broaden the range
of circumstances in which eminent domain can be exercised, Congress
can still proceed with its plans. This is because it has the power to vest
eminent domain authority (which would preempt conflicting state
land use laws) in a relevant federal agency; to complete a project that
stands to benefit as many Americans as a smart grid, Congress probably will have to do so.18 9 Congress, however, must draft legislation
181 See Bracken Hendricks, Wired for Progress: Building a National Clean Energy Smart
Grid, OR. i on AM. PROGRIss (Feb. 23, 2009), 40-43, http://www.americanprogress.oig/issues/

2009/02/pdf/electricity-grid.pdf.
182 See Matthew Wald, An Ambitious Vision for Upscaling Wind Transmission, N.Y. TimI s
GRliN Bi o; (Feb. 10, 2009, 12:21 PM), http://green.blogs.nytimes.com/2009/02/10/an-ambitious-vision-for-upscaling-wind-transmission/ (noting a problem with development of the smart
grid has been to find ways to connect wind farms and solar power plants in remote locations to
more densely populated areas). Mr. Wald's own words on the transfer of renewable energy
transmission are as follows:
Many [links] are direct current links, which are good for efficient transmission over long
distances. But converting the power from alternating current-the form in which it is
generated and also the form in which it is used by customers-into direct current and
then back again, is expensive. Engineers liken such lines to highways with extremely
expensive on- and off-ramps; they are best for connecting distant points separated by
areas of low population. (Such lines tend to be unpopular in the intermediate states they
cross, because they provide no direct benefits.)
Id. See generally Renewable Energy, SMAwsrGiro.;ov, http://www.smaitgrid.gov/thesmart
grid#renewable energy (last visited Nov. 6, 2011).
183 See Josie Garthwaite, Beneath the Push for a National Grid, Eminent Domain Battle
Brews, EARw 12Ticii Bi.o; (Feb. 12, 2009, 8:49 AM), http://gigaom.com/cleantech/beneath-thepush-for-a-national-grid-eminent-domain-battle-brews/. "NIMBY" is an acronym meaning "not
in my back yard," and refers to "opposition to the locating of something considered undesirable
. . . in one's neighborhood."

NIMBY Definition, MiERRIAM-WEnsnli:

M-W.com,

http://

www.merriam-webster.com/dictionary/nimby (last visited Feb. 10, 2012).
184 See Building a Clean Energy Pipeline, supra note 180.
185 See Adam J. White, Power Runs Through States, LiGAi. Timis, Dec. 8, 2008 at 21,
availableat http://adamjwhite.com/wp-content/uploads/powerrunsthroughthestates.pdf ("Obama
may find that the success of national grid . . . proposals will turn on whether he can convince the
states to support them-or whether he can muster the factual and legal arguments to supersede
their opposition."). Mr. White makes a similar point about "newly accessible shale gas
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carefully so that conflicts between federal agencies that wish to
streamline energy transmission and state governments who want to
protect private property rights do not result in "years of delay while
the question [of preemption] works its way through the courts."186
As is true for DOE and DOI, state eminent domain laws could
create problems for HUD's large-scale plans for metropolitan reform.
Current HUD Secretary Shaun Donovan has launched a new program
aimed at improving the HOPE VI public housing program, Choice
Neighborhoods Initiative (CNI).18 The CNI's primary goal is to
"tackle concentrations of poverty arising from multiple types of
HUD-subsidized housing," mostly through "link[ing] housing interventions more closely with school reform and early childhood innovation.""' As part of the CNI, HUD grants funds to government
entities such as public housing authorities and local government agencies so that they can work to improve both the quality of life in HUD
housing and the quality of nearby "distressed" neighborhoods. 89
Secretary Donovan decries the fact that early efforts to build
large-scale public housing units in large cities like Chicago, Detroit,
Los Angeles, and New York (where he succeeded Commissioner of
Housing Preservation and Development Robert Moses) resulted in
reserves," remarking that "if domestic natural gas. .. [is] to play a central role in American
energy security, the next president and Congress will need to facilitate that process through
proper administration of energy and environmental laws-including the eminent domain laws
that make national energy infrastructure possible." Adam J. White, Gas or Hot Air? THE
WEEKLY STANDAMDo BLOG (Jun. 14, 2011, 10:38 a.m.), http://www.weeklystandard.com/blogs/
gas-or-hot-air_574633.html.
186 Adam White, Green Power, Red Lights, THE WEEKLY STANDAIRD, Feb. 28, 2011, http://
www.weeklystandard.com/articles/green-power-red-lights_550417.html (explaining why it is crucial that Congress, in whatever energy transmission acts it passes in the future, states explicitly
(a) the state laws that it intends to preempt and (b) the extent to which it intends to preempt
them).
187 HUD's FY 2010 Budget Proposal: Hearing on Appropriations Before the H. Subcomm.
on Transp., Hous. & Urban Dev., 111th. Cong.(2009) (written statement of Shaun Donovan,
Sec'y, Dept. of Hous. & Urban Dev.), available at http://portal.hud.gov:80/hudportal/HUD?src=/
press/testimonies/2009/2009-06-19.
188 Alan Berube, Birds of a Feather-HUD'sNeighborhood-Based Housing Strategy, THE
NEw REPuBUic (Sept. 24, 2009, 11:21 AM), http://www.tnr.com/blog/the-avenue/choiceschoices%E2%80%94hud%E2%80%99s-plan-reinvent-hope-vi; see also Press Release, Dep't of
Hous. & Urban Dev. HUD Announces $113 Million Available for Public Housing Transformation, Community Revitalization (Jul. 14, 2009), available at http://portal.hud.gov/hudportal/
HUD?src=/Press/press-releasesmediaadvisories/2009/HUDNo.09-119.
189 Choice Neighborhoods: Overview, http://portal.hud.gov/hudportal/HUD?src=/program offices/public indian-housing/programs/ph/cn (last visited Nov. 6, 2011).
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whole neighborhoods being "literally wiped from the map."' 9 0 He
wants HUD to be a "part of the team" that helps local governments
"build communities in a more integrated and inclusive way."' 9 '
Although, if neighborhoods are to be as vitally transformed as Secretary Donovan wishes them to be, then Congress might have to give
HUD the authority to exercise eminent domain itself-possibly even
over homes or businesses that applicable state laws would not allow to
be condemned.19 2 Otherwise, it could be difficult to transform areas
that are home to "federally-sponsored 'second ghetto[s]"' into walkable mixed-income neighborhoods whose residents are no longer "disconnect[ed] from schools, jobs, transportation, and above all,
opportunity."' 9
HUD has also created a companion to the Choice Neighborhoods
Initiative called the Sustainable Communities Initiative (SCI). 94 The
190 Shaun Donovan, Sec'y of Hous. & Urban Dev., Remarks at the Brookings Institution
Metropolitan Policy Program's Discussion - "From Despair to Hope: Two HUD Secretaries on
Urban Revitalization and Opportunity" (Jul. 14, 2009) (transcript available at http://
www.hud.gov/news/speeches/2009-07-14.cfm).
191 Id.

192 If a bill introduced in the House of Representatives in February 2011 becomes law, a
city government or development corporation receiving HUD) funding would not be able to compensate a property owner using CNI grant money. See Public Housing Reinvestment and Tenant Protection Act of 2011, H.R. 762, 112th Cong. §106(d)(2) (2011), available at http://
www.gpo.gov/fdsys/pkg/BILLS-112hr762ih/pdf/BILLS-112hr762ih.pdf. However, the bill's text
does not mention giving a federal agency like HUD the ability to exercise eminent domain to
complete a CN1 project, something that Congress could theoretically do in the future.
193 Donovan, supra note 190; see also Press Release, Dep't of Hous. & Urban Dev., HUD
Awards First Ever Choice Neighborhood Implementation Grants (Aug. 31, 2011), available at
http://portal.hud.gov/hudportal/HUD?src=/press/press-releases-media-advisories/20 I/
HUDNo.11-181. For a more detailed look at the cities that are implementing Choice Neighborhood Grants, see Dii" r <w' HOUS. AND URBAN Div., Ci imi Niiaiouiooi)s Piatix-ie Sunm
MARiis: FY 2010/2011 (2011), http://portal.hud.gov/hudportal/documents/huddoc?id=
CNFY2010-201 1.pdf.
194 Jennifer Bradley, Budget 2010: Sustainability and Quality Places, BIROOKIN;S INST.
(May 14, 2009), http://www.brookings.edu/opinions/2009/0513_obama-budget-bradley.aspx.
This initiative was not funded by the "Minibus" appropriations bill for Fiscal Year 2012. See
Chairman Hal Rogers, House Appropriations Committee, Summary: Fiscal Year 2012 Appropriations "Mini-Bus,"
(Nov. 14, 2011), http://appropriations.house.gov/UploadedFiles/
11.14.11 Minibus -_DetailedSummary.pdf. For information on HUD's Fiscal Year 2013
budget, which does make provisions for the funding of this program, see FY2013 Budget: Housing and Communities Built to Last 21 (2012), available at http://portal.hud.gov/hudportal/documents/huddoc?id=CombBudget20l3.pdf. Secretary Donovan testified about this budget request
before the Transportation, Housing and Urban Development Subcommittee (a subcommittee of
the Senate's Appropriations Committee) on March 1, 2012. UNriino SiAl s SiNAi COMMInin

ON

Aresiioi'vioNS,

events.cfm?date=3/1/2012.

Event

List: March

1, 2012,

http://appropriations.senate.gov/
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SCI, among other things, will strive to enhance the quality of life in
HUD's Choice Neighborhoods by "bring[ing] transportation and
housing planning together at the local level to reduce costs and
increase opportunities for working families."' 95 The Sustainable Communities Initiative has four components: Regional Planning Grants,
Community Challenge Grants, a HUD-Department of Transportation
(DOT)-Environmental Protection Agency (EPA) collaboration, and a
clearinghouse that serves both grant recipients and communities interested in developing sustainable communities.19 6
The Regional Planning Grant is a program under which recipients (entities otherwise eligible for HUD formula block grants) will be
given money according to their ability to "[support] metropolitan and
multijurisdictional planning efforts that integrate housing, land use,
economic and workforce development, transportation, and infrastructure investments."l 9 7 The Community Challenge Grant program sets
aside $28 million to "reduce barriers" that stand between recipients
and their goals; the program anticipates that its recipients might have
to "[amend] or [replace] local master plans, zoning codes, and building codes, either on a jurisdiction-wide basis or in a specific neighborhood, district, corridor, or sector."' 98 Finally, the HUD-DOT-EPA
partnership seeks to, as Secretary Donovan indicated in his speech at
the Brookings Institution Metropolitan Policy Program's discussion,
link people living in government-subsidized public housing and
mixed-income housing to metropolitan areas.1 99 While these grant
programs and the SCI program demonstrate that local and state land
use authorities' ideas are valuable to HUD, it is too soon to see if local
and federal partnerships will be successful or if Congress will eventu195 Donovan, supra note 190; see also Sustainable Housing and Communities: Overview,
U.S. DEP'T OF Hous. & URBAN DEV., http://portal.hud.gov/hudportal/HUD?src=/Program offices/sustainable housingeommunities/ (last visited Nov. 6, 2011).
196 Sustainable Housing and Communities: Overview, HUD.Gov: U.S. DEPT oF Hous.
AND URBAN DEV., http://portal.hud.gov/hudportal/HUD?src=/Program-offices/sustainable
housing-ommunities.
197 Sustainable Communities Regional Planning Grants: Overview, HUD.Gov: U.S. DEPT
OF Hous. AND URBAN Div., http://portal.hud.gov/hudportal/HUD?src=/Program offices/sustainable housing-communities/sustainable communities-regional planning-grants.
198 Community Challenge Grants: Overview, HUD.Gov: U.S. DEP'T OF Hous. AND UR3AN
DEV., http://portal.hud.gov/hudportal/HUD?src=/Program-offices/sustainable-housing-communities/HUD-DOT CommunityChallengeGrants.
199 Donovan, supra note 190; see also Sustainable Housing and Communities: Overview,
supra note 195.
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ally confer eminent domain authority on HUD that preempts restrictions imposed by local and state laws.
B.

Recent Legislation

While HUD has faced budgetary obstacles to the realization of
projects like the Sustainable Communities Initiative (as explained
above), DOE may well face obstacles to the siting, or placement, of
components of the smart grid.200 The Energy Independence and
Security Act (EISA) of 2007 initiated research and development of
the technology needed for a smart grid, but did not mention the scope
of the federal government's ability to condemn property in the implementation of the grid.20 ' DOE has already received funds to condemn
land pursuant to the National Energy Policy Act of 2005,202 but that
Act is concerned only with the establishment of "national interest
electric transmission corridors" to alleviate "electric energy transmission capacity constraints or congestion that adversely affects
consumers." 203
An act that followed EISA and that would have authorized the
construction of a smart grid across the entire nation-and did not simply limit DOE to responding to electric transmission overloads-was
approved by the Senate Committee on Energy and Natural Resources
but never became a law. 2 ' The American Clean Energy Leadership
Act of 2009 (ACELA) would have given the federal government the
200 The smart grid is intended to link electric generating units across the country to one
another, by means of an "electric superhighway" that brings renewable energy (such as that
produced by windmills and solar panels) to end users that may be located far away from where it
is produced. See What is the Smart Grid?: Renewable Energy, SMAIwrGim).ov, http://
www.smartgrid.gov/the-smart-grid/#renewable-energy (last visited Mar. 2, 2012). As of the
writing of this article, however, DOE's primary focus has been on developing the technology
that will operate the smart grid, and on ensuring both physical integrity and cybersecurity. See,
generally, DEPAliMENT OF7 ENiRGY, 2010 SMART GRiD SysTEiiM Riolwr: RurioiRti To CON
oaiss, FiiiieuAiy 2012, available at http://www.smartgrid.gov/news/2010_smart-grid
system-report-now-available.
201 201 See 42 U.S.C. H#17381-17386 (Westlaw through 2012 legislation).
202 Office of Mgmt. and Budget homepage, Budget for the Dep't of Energy, http://
wwwl.eere.energy.gov/ba/pba/pdfs/fyl0 budget-brief.pdf.
203 See Nat'l Energy Policy Act of 2005 § 216, 16 U.S.C. § 824p (2010).
204 See S. 1462: American Clean Energy Leadership Act of 2009, GoVTRSACK.is, http://
www.govtrack.us/congress/bill.xpd?bill=sll-1462 (last visited Sept. 29, 2011). Senator Jeff Bingaman, the sponsor of this bill, has stated that he will not run for re-election in 2012. Therefore,
if a Senate bill like ACELA is reintroduced, it will have to be by a different Senator. See Chris
Cilliza, Bingaman Won't Run for Senate in 2012, WAsIi.PosT (Feb. 19, 2011), http://www.washingtonpost.com/wp-dyn/content/article/ 2011/02/18/AR2011021 807559.html.
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power to exercise eminent domain in the event that a FERC-author-

ized entity had already tried to pay a landowner for his or her land
and had been rejected. 2 05 The language of ACELA's siting provision
is similar to that found in the National Energy Policy Act,206 but would
have permitted an entity to exercise eminent domain over not only the
property needed for a structure itself, but also over "the necessary
land or other property necessary to the proper operation of the highpriority national transmission project [as defined in § 121(b)(1) of the
Act]."20 7
The National Energy Policy Act of 2005, which, like ACELA,
amended the siting provisions of the Federal Power Act of 1920,20s
lacks this language. 209 If an act like ACELA eventually becomes law,
it would carefully expand eminent domain authority. It would not
relax the requirements for using eminent domain authority. Both the
National Energy Policy Act and ACELA require an entity seeking to
build an electric facility to try to acquire a right-of-way over a private
citizen's land by contract, and both acts also require the federal government to try to negotiate with a property owner "on the compensation to be paid for" a right-of-way.210 If passed, ACELA (or a similar
act) may be challenged if it allows the exercise of eminent domain
over property that is the planned site of, or is "necessary" to the operation of, a smart grid without stating how much negotiation is
required first.21 ' The House version of the bill, the National Clean
Energy Superhighways Act of 2009 (NCESA), contained almost identical language on federal agencies' ability to exercise eminent
domain.212
205 Am. Clean Energy Leadership Act, S. 1462, 111th Cong. § 121 (2009).
206 See 16 U.S.C. § 824p (2010).
207 S. 1462 § 121.
208 See Tara Benedetti, Recent Development: Running Roughshod? Extending Federal Siting Authority over Interstate Electric Transmission Lines, 47 HARV. J. ON LIGis. 253, 258 (2010);
see also 16 U.S.C. H 792-825r.
209 See 16 U.S.C. § 824p.
210 See § 824p(e)(1); see also S. 1462 § 121(e)(1).
211 See S. 1462, § 121(e)(3).
212 Compare id. with Nat'l Clean Energy Superhighways Act ("NESA"), H.R. 2211, 111th
Congress § 216A(d)(6) (2009). Like ACELA, NCESA also did not become law, eventually
dying in committee. H.R. 2211: National Clean Energy Superhighways Act of 2009, Gov.
TRACK.US, http://www.govtrack.us/congress/bill.xpd?bill=hlll-2211 (last visited Sept. 29, 2011).
Its principal sponsor, Representative Jay Inslee, is running for Governor of Washington in 2012.
Therefore, like ACELA, another version of NCESA would have to be introduced by another
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There are two exceptions to this similarity that mark the House
act as more conservative than its Senate counterpart. NCESA did not
contain the "other property necessary to the proper operation of the
high-priority national transmission project" language that the ACELA
does. 2 13 Furthermore, it would have required a United States District
Court hearing "any action or proceeding for the purpose [of condemnation]"2 14 to "conform as nearly as may be with the practice and procedure in similar action or proceeding in the courts of the State where
the property is situated,"215 while ACELA would not require a district

court to do so.2 16
Depending on whether a version of ACELA, or a version of
NCESA, ever became law, these key differences could affect suits
challenging condemnation on the grounds that (1) the property condemned was not actually "necessary" to the operation of a part of the
"smart grid," or (2) that the district court involved in condemnation
proceedings did not follow all required procedures.
C.

Pre-Emption: Who Will Have the Right to Exercise Eminent
Domain?

The federal government has historically had the authority to take
property for functions besides "normal government functions," provided that the taking is for a "public purpose" as it is defined under
Fifth Amendment jurisprudence. 2 17 As seems to be the case under
state laws, however, challenging the legality of a federal agency's taking of land for an allegedly "public purpose" is generally considered
futile "unless the use be palpably without reasonable foundation."2 18
The only exception to this general principle is in cases where the governing federal statute "limit[s] the purposes for which or the procerepresentative. See Jerry Cornfield, Democratic Rep. Jay Inslee Enters the Race for Governor,
Tin HIERAILD (June 27, 2011), http://www.heraldnet.com/article/20110627/NEWS01/706279865.
213 H.R. 2211 § 216A(d)(6).
214 Id.
215 Id.
216 See S. 1462 § 121(e)(3) (permitting a holder of a certificate provided for in § 121(e)(2)
to "acquire . . . right-of-way by the exercise of the right of eminent domain" in either "the
United States District Court for the district in which the property is located," or in "a State
court").
217 See Romi-wr L. GIACKSMAN AN) Gi oarGi CAMFI oN CooINS, MOuER Punue LAND
Usi LAw IN A NorrsiniaiI 28 (2d. ed. West Group 2001) (1995).
218 Id. (quoting United States v. Gettysburg Elec. R. Co., 160 U.S. 668, 680 (1896)) (internal quotation marks omitted).
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dures by which the federal government may acquire lands or interests
therein by eminent domain." 2 19 Otherwise, if state eminent domain
laws do not interfere with the objectives of the planned government
project and Congressional legislation does not preempt them, the law
of the state in which land is condemned will govern the condemnation
process.22 0
The Obama Administration's "smart grid" plan has been compared to the Eisenhower Interstate Highway System, 22 1 for which the
Federal Aid Highway Act of 1956 gave DOT both the funding and
authority to build modern interstates. 222 This statute gives the federal
government clear and broad authority to exercise eminent domain
under governing federal (rather than state) law under certain circumstances if the land in question is necessary for the construction of
"interstate systems." 22 3 These "interstate systems" do not simply
include "road[s], street[s], and parkway[s]," but also "right[s]-of-way,
bridge[s], railroad-highway crossing[s], tunnel[s], drainage structure[s], sign[s], guardrail[s], and protective structure[s], in connection
with a highway." 224 They also include "a portion of any interstate or
international bridge or tunnel and the approaches thereto," as well as
any facilities that Immigrations and Customs Enforcement would
need "in connection with the operation of an international bridge or
tunnel. "225
Thus, there is a wide range of purposes under the Federal Aid
Highway Act for which the federal government could exercise eminent domain, notwithstanding the fact that 23 U.S.C.A. § 107 limits
the circumstances under which the federal government can do so,
even if the state requests that it exercise eminent domain. 226 Addi219 Id.

220 Id. at 29 (citing Omaechevarria v. Idaho, 246 U.S. 343 (1918)).
221 See Garthwaite, supra note 183.
222 Celebrating the Eisenhower Interstate Highway System: Interstate Myths, U.S. DEPt'
oi, TRANSe,. Fi H. HIGHWAY ADMIN.,

http://www.fhwa.dot.gov/interstate/interstatemyths.htm#

question1 (last visited Jan. 4, 2012).
223 See 23 U.S.C. § 107(a) (2006).
224 Id. § 101(a)(11)(A)-(B).
225 Id. § 101(a)(11)(C).
226 This section says that, for the specific purpose of furthering "any project for the construction, reconstruction, or improvement ... of the Interstate System," DOT can condemn land
pursuant to "the laws of the United States (including sections 3114-3116 and 3118 of title 40)" if
two conditions are present. 23 U.S.C.§ 107(a)(1)-(2). The first condition is that the Secretary of
Transportation must determine either that the State is "unable to acquire necessary lands or
interests in lands," or that it is unable to acquire these lands or interests therein with "sufficient
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tionally, more people than just real property owners have an interest
in whether the federal government decides that it is necessary to construct a highway or affiliated structure on their land. 227 The United
States Court of Appeals for the Eighth Circuit, in Holdridge v. United
States, interpreted the federal government's condemnation power to
mean that "[o]rdinarily, where unlimited use [of land taken by the
federal government] is contemplated, condemnation abrogates and
extinguishes all pre-existing interests in the property." 2 28
Although real property owners, remaindermen, and other future
interest holders stand to be injured by the federal government's exercise of eminent domain, at least one ruling after Holdridge offers
them some protection in determining how much compensation they
are owed. The United States District Court for the Middle District of
Tennessee has held that a federal district court must try to protect the
former rights of any life tenants and remaindermen as much as it is
able, in addition to compensating these interest holders. 22 9 Furthermore, former tenants-in-common-or their heirs, if the tenants have
died before condemnation proceedings have taken place-are to be
compensated for their interests just as a holder in fee simple should
be.230 In calculating this compensation, a court must assess how much
value the former interest-holder lost when the property was condemned; in most cases, this means that a court is obliged to give this
party the market value of the property as it stood at the time of the
taking.231 In addition to payment for market value, an interest holder
or property holder is entitled to receive interest for the time period in
promptness." Id. § 107(a)(1). The second condition is that the State has made an agreement
with the Secretary of Transportation to pay part of the costs that DOT will incur through the
condemnation process. Id. § 107(a)(2).
227 Id. § 107(a)(1)-(2) (permitting the Secretary to "acquir[e] . . . lands or interests in
lands").
228 Holdridge v. United States, 282 F.2d 302, 307 (8th Cir. 1960) (citing United States v.
Gossler, 60 F.Supp. 971, 973 (D. Or. 1945)). Holdridge actually interprets a different section of
the United States Code, 40 U.S.C. § 258(a)-(e) (the language at issue in the case is now found in
40 U.S.C. §§ 3114). Holdridge, 282 F.2d at 307. In Holdridge, men charged with trespass for
being on a missile site without authorization argued that the government did not have exclusive
possession over the property. The court held that because the federal government had lawfully
condemned the land on which the base stood, it could exclude the men from the missile site. Id.
at 304-308.
229 United States v. 403.15 Acres of Land, More or Less, in Davidson and Rutherford
Counties, Tenn., 316 F.Supp. 655, 656-58, (M.D. Tenn. 1970).
230 United States v. 31,600 Acres of Land in Richland Cnty, S.C., 47 F. Supp. 21, 25 (D. S.C.
1942).
231 See Brooklyn E. Dist. Terminal v. City of New York, 139 F.2d 1007, 1013 (2d Cir. 1944).
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which the government occupied his or her land without paying the
aforementioned compensation.23 2
Clearly, then, the DOT can consult a good deal of precedent if it
is unsure of which laws and procedures (state vs. federal) it must follow in condemnation, compensation, and construction. HUD, on the
other hand, has not received such clear-cut guidance on the strength
of its interests vis-A-vis those of private property owners and state and
local governments. The United States Court of Appeals for the Seventh Circuit has touched on this issue, but in the context of a local
government that is exercising eminent domain authority over properties in which HUD has an interest.2 33 In City of Joliet v. New West,
L.P and New Bluff, L.P., the City exercised eminent domain over an
apartment complex that was dilapidated to the point of being a "public nuisance." 234 New West filed a §1983 suit against the city, claiming
that because the complex had received federal aid under § 8 of the
United States Housing Act of 1937, federal law pre-empted the City's
condemnation proceeding.2 35 The District Court halted the condemnation and dismissed the § 1983 suit, but the Seventh Circuit reversed
the District Court's ruling and ordered it to, upon remand, "take up
the condemnation proceeding first" so that its resolution could resolve
some of the issues in the § 1983 suit. 2 36
Shortly thereafter, HUD intervened in the District Court proceeding, contending that two different statutes, other than § 8 of the
Housing Act of 1937, acted to "block condemnation." 2 37 The first was
§ 221 of the National Housing Act, whose text did not appear to protect HUD-subsidized properties from being condemned because it
was designed to "assist private industry in providing housing for low
and moderate income families and displaced families." 2 38 To quote
Judge Easterbrook's description of this program, it permits the federal
government to "insur[e] mortgages on privately owned, multifamily
properties, some tenants of which receive rent subsidies under § 8 [of
See 40 U.S.C. H§3114-16 (2010).
City of Joliet v. New W., L.P., 562 F.3d 830 (7th Cir. 2009), cert. denied, 130 S. Ct. 1503
(U.S. 2010).
234 Id. at 832.
235 Id.
236 Id.
237 Id.
238 12 U.S.C. § 1715(a) (2010).
232
233
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the Housing Act of 1937]." ' Section 221 also "establishe[s] criteria

that owners must meet before a loan is insured." 240 Additionally,
HUD has the authority "to pay off the private lenders and become a
direct lender." 24 1 Judge Easterbrook also refuted HUD's argument
that the Multifamily Assisted Housing Reform and Affordability Act
of 1997 likewise pre-empts the ability of a state to condemn HUDsubsidized properties. 242 This act simply authorizes HUD to "renegotiate mortgages insured or assumed under § 221 of the National Hous-

ing Act." 243
In City of Joliet, HUD had taken title to the apartment complex
at issue after paying off the former owner's private lenders.2 44 New
West purchased two parts of the complex in 1981 and 1982.245 New
West took out mortgages insured by HUD, who eventually became
the mortgage holder again.246 HUD argued before the Seventh Circuit that contracts it had signed with New West pursuant to this relationship "preempted any state and local powers of condemnation."24 7
After learning later that "[n]either the City of Joliet nor the State of
Illinois ha[d] made any promise to HUD about the maintenance of
Evergreen Terrace [Apartments]," 2 48 HUD conceded that recipients
of HUD aid must comply with both its requirements and "all
'[a]pplicable State and local laws, codes, ordinances, and
regulations.' "249
HUD then took up a slightly different argument, asserting that
eminent domain laws would not be "among these applicable state and
local laws" mentioned above, because "condemnation would interfere
with the purposes of § 221 [of the National Housing Act] and the 1997
[Multifamily Assisted Housing Reform and Affordability] Act."25 0
239 City of Joliet v. New W., L.P.
1503 (U.S. 2010); see also 12 U.S.C. §
240 City of Joliet, 562 F.3d 830 at
241 City of Joliet, 562 F.3d 830 at
242
243
244
245
246

562 F.3d 830, 833 (7th Cir. 2009), cert. denied, 130 S. Ct.
17151(b).
833; see also 12 U.S.C. § 17151(d).
833.

Id. at 838.
Id. at 833.
Id. at 834.
Id.
Id.

247 City of Joliet v. New W., L.P. 562 F.3d 830, 834 (7th Cir. 2009), cert. denied, 130 S. Ct.
1503 (U.S. 2010).
248 Id.

249 Id. (quoting Property Standards for the Section 8 Housing Assistance Program-State
Housing Agencies, 24 C.F.R. §883.310(b)(6) (1999)).
250 Id.
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Judge Easterbrook dispatched this argument with two major principles taken from recent Supreme Court rulings. First, he noted that the
Supreme Court had, earlier that year, "emphasized that preemption
inferred from a clash of goals and objectives should not be used
expansively."2 5 1 Second, Judge Easterbrook interpreted Wyeth and
other Supreme Court holdings to mean that "only a clear statement in
a national statute can supersede a governmental body's own
operations.

While these cases, as well as HUD's failure to adduce any federal
ruling on preemption that favored its position,253 Support the Seventh
Circuit's holding against the agency, at the time of this writing, no
other Circuit has held that § 221 of the National Housing Act or the
1997 Multifamily Assisted Housing Reform and Affordability Act
supports HUD's pre-emption argument. Furthermore, the Supreme
Court has not spoken on the preemptive potential of these acts, or on
the question of whether § 8 of the Housing Act of 1937 acts to stop
state or local government condemnations-an argument HUD
dropped between the time it intervened and the time that City of
Joliet reached the Seventh Circuit. 254 Thus Judge Easterbrook's opinion that none of these statutes "supplies a 'clear statement' of a
national decision to displace eminent domain"255 could create a Circuit split as HUD gets closer to realizing its chief goal-revitalization
of the urban areas that generate "ninety cents of every dollar in our

economy."25 6
The closer HUD gets to fulfilling this objective, the more likely it
is that litigation will spring up around the agency's transformation
efforts. If Congress clearly states what condemnation laws will apply
in the execution of a federal agency's project, litigants will claim that
251 Id. at 835 (citing Wyeth v. Levine, 555 U.S. 555, 572-81(2009)). In Wyeth, the Supreme
Court stated that such preemption would be found provided that an agency "has issued a preemptive regulation with the force of law," while still making it clear that "an agency's view that
application of local law would interfere with the national objective is no substitute for such a
regulation." Id.
252 Id. at 836 (citing Cook Cnty. Solid Waste Agency v. Corps of Eng'rs, 531 U.S. 159, 171
(2001); Gregory v. Ashcroft, 501 U.S. 452, 460-61 (1991)).
253 City of Joliet v. New W., L.P. 562 F.3d 830 (7th Cir. 2009), cert. denied, 130 S. Ct. 1503
(U.S. 2010).
254 Id. at 833.
255 Id. at 836.

256 Donovan, supra note 190.
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the agency did not fully comply with federal or state eminent domain
law-whichever Congress says is applicable.
CONcLusioN

State legislators, voters, and judges, for the most part, have not
been revising laws that were enacted or changed shortly after Kelo;
neither antipathy toward this case, nor the financial decline that one
might expect to prompt changes in eminent domain laws, has spurred
the reform that has taken place within the last three years. In fact, the
unraveling of the City of New London's plan to revitalize the area's
long-stagnant economy seems to have been a harsh lesson that exercising eminent domain in the hopes of boosting business, however
intuitive this action might seem, may not always cure economic
problems. The driving force behind eminent domain litigation in the
near future will probably be concerns over the effects that planned
agency projects, like the ones discussed above, will have on property
owners.
The smart grid initiative proposed by Secretaries Chu and Salazar
is one that undoubtedly serves a public purpose. Nonetheless, Congress should indicate how much DOE and DOI must negotiate with
property owners over the acquisition of their property in order to
delineate these agencies' authority and to gain more popular support
for this project. Congress has passed legislation that provides thorough guidance on the development of the grid itself,257 and DOE is
working to address concerns about the implementation of the smart
grid.258 But Congress should ensure that agencies responsible for
smart grid development know when they can condemn land and all
257 See Legislation, SMAwrGiD.Gov, http://www.smartgrid.gov/federal-initiatives/legislation (citing Energy Independence and Security Act of 2007, Pub. L. 110-140,§§ 1301-1309, 121
Stat. 1783-1794 (2007)).
258 In 2011, the DOE launched SmartGrid.gov, a website that helps consumers understand
what the smart grid is, how it can reduce their utility costs, and how it can reduce the number of
blackouts and brownouts. See Katie Fehrenbacher, Obama Administration Unveils Programs to
Build the Smart Grid, EARIn2TICII Bi oo (Jun. 13, 2011, 8:03 AM), http://gigaom.com/cleantech/obama-administation-unveils-programs-to-build-the-smart-grid/; see also About SmartGrid.gov, SMAn-rGRHo.cov, http://www.smartgrid.gov/about-smartgridgov. DOE is also
working closely with "anyone who is working on smart grid technologies or is interested in
adopting or deploying them," in regional Peer-to-Peer Meetings. Across the U.S. Utilities Share
Experiences from Smart Grid Deployments, SMAwrG om. ov, http://www.smartgrid.gov/federal initiatives/news/across us utilities-share experiences smart-grid-deployments (last visited
Jan. 4, 2012).
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the procedures they must follow to do so, and the agencies should in
turn educate the public about how construction of the grid could
affect their property rights.
The ideals of HUD Secretary Donovan may meet significant
opposition from property owners. If HUD could convince city planning authorities to adopt its plans for neighborhood renovations, then
what happened to appellant's decedent in Berman may very well happen to home or business owners who live on the site of a proposed
park, school, or other building falling under the heading of "public
use" or "public purpose."25 9 So long as a municipal unit's plan for an
area is rational when considered as a whole, any taking pursuant to
the accomplishment of that plan cannot be challenged on the ground
that it is not for a "public use" under the Fifth Amendment.2 6 0
The above hypothetical assumes, of course, that a planning
authority and HUD would be able to agree on the use of a property
over which eminent domain is exercised. Another problem with current HUD revitalization plans is the possibility that a state would later
try to condemn properties that HUD owns or subsidizes as it did in
City of Joliet.2 6 1 In the event that HUD wants to retain buildings that
a municipality seeks to condemn in another circuit, that Court of
Appeals may take the Seventh Circuit's position on preemption seen
in City of Joliet-something that could diminish HUD's influence on
urban and metro-area planning. 262
Congress therefore must carefully draft future legislation relating
to urban renewal and to changes in energy transmission. In trying to
make housing in America's metro areas affordable for people of all
income levels, lawmakers must not only take into account the property rights of people who already live in neighborhoods slated for revitalization, 263 but must also make sure that agencies like HUD and
DOT know exactly how much authority they have to carry out urban
renewal projects. Congress must also support the delicate balance of
the rights of two equally important groups when considering how to
259 See Berman v. Parker, 348 U.S. 26, 28-30 (1954).
260 See Kelo v. New London, 545 U.S. 469, 481, 488-89 (2005).
261 City of Joliet v. New W., L.P. 562 F.3d 830, 832-36 (7th Cir. 2009), cert. denied, 130 S.
Ct. 1503 (U.S. 2010).
262 Id. at 836.
263 See DEP' oiF Hous. & URBAN DEv.,
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FY 2010/2011 (2011), http://portal.hud.gov/hudportal/documents/huddoc?id=CNFY2010-

2011.pdf.
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site and build the smart grid: rural property owners, over whose land
power lines will have to pass,264 and the urban and suburban dwellers
who need cost-efficient utility services.265 Members of Congress and
federal agencies who pay close attention to all Americans' energy,
transit, and housing needs-as well as to the great importance so
many Americans ascribe to property rights-can avoid protracted litigation through their foresight, but this is not all that they can achieve.
For their diligence, they may well be praised as highly as the transportation innovators of the Eisenhower Administration, 26 6 to which their
plans are sometimes compared. 2 67

264 This is because, as the Center for American Progress notes, "the best of [America's]
wind resources are located primarily in remote regions of the country;" the same is true of solar
resources, the "optimal locations" of solar power stations being in "sparsely populated areas of
the desert Southwest." Hendricks, supra note 181.
265 See Charles K. Ebinger & Lea T. Rosenbohm, President Obama and the Smart Grid,
BROOKINGS INST. UiP FRONT Bi.oG, (Oct. 27, 2009), http://www.brookings.edu/opinions/2009/
1027 smart-grid-ebinger.aspx.
266 The Quotable Interstate, U.S. DiiEP oi TRANSie. Funo. HilmwAY ADMIN., http://
www.fhwa.dot.gov/interstate/quotable.htm (last viewed Nov. 5, 2011).
267 See Galbraith, supra note 174.

