FLEMING V. JEFFERSON COUNTY:

A

NEED FOR VIEWPOINT NEUTRALITY

Filipp Kofman*
INTRODUCTION

On April 20, 1999, two students, Eric Harris and Dylan Klebold,
entered Columbine High School armed with semi-automatic rifles and
a horrific plot: to kill more than 250 classmates and teachers by detonating bombs in the school cafeteria and firing from the parking lot as
the students and staff fled.' When the bombs failed to detonate, Harris and Klebold entered the school and opened fire on their classmates.2 The two gunmen killed 15 people and wounded 24 others
before taking their own lives.'
Still reeling from the incident, Jefferson County decided to reopen Columbine High School in the summer of 1999.4 To avoid sensory
cues that had the potential to rekindle memories of the attack, school
officials made significant aesthetic changes to the school.5 Furthermore, to assist the community's healing process, the school approved
a community-wide project that encouraged students, family members
of victims, rescue workers, and health care professionals to create
"abstract artwork on 4-inch-by-4-inch tiles" and submit the tiles to the
school.6 Upon approval by school officials, these tiles would be
installed throughout the Columbine High School hallways.'
A strict set of guidelines governed the tiles' approval: "'There
could be no reference to the attack, to the date of the attack,
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1 Jerald J. Block, Lessons From Columbine: Virtual and Real Rage, 28 AM. J. FomENSIC
PsYCHIATIRY 1, 1-2 (2007).
2 Id. at 2.

3

Id. See also Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 920 (10th Cir. 2002).
4 See Fleming, 298 F.3d at 920.
5 Id.
6 Id. at 920, 921.
7 Id.
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bols, and nothing offensive.'"8 The school refused to install tiles that
failed to comply with these guidelines.' Nevertheless, despite having
been informed that tiles violating the guidelines would not be affixed
to the school's walls, some community members inscribed their tiles
with religious symbols and the names of their children who had been
victims of the shooting.'o When school officials reviewed the installed
tiles, "approximately eighty to ninety tiles that were inconsistent with
the guidelines were removed.""
In response to the school's tile restrictions, community members
whose tiles had been rejected or removed from Columbine High
School sued the Jefferson County School District, arguing that the
school had violated the community members' First Amendment rights
to freedom of speech.' 2 Although the case arose from the dispute
over a project designed to help a community heal in the wake of a
tragedy," Fleming v. Jefferson County School District R-1 ended up
becoming an important decision in establishing the extent to which a
public high school has the power to restrict students' First Amendment expression.' 4 In Fleming, deviating from other circuits on the
issue," the United States Court of Appeals for the Tenth Circuit
determined that "educators [are allowed] to make viewpoint-based
decisions about school sponsored speech." 6 Permitting the restriction
of school-sponsored speech based on the speaker's viewpoint granted
Columbine High School tremendous discretion to curtail a broad
spectrum of school-based expression. If applied across the country,
the decision would grant schools broad powers to restrict student
8 Id. at 921.
9 See id.
10 Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 921 (10th Cir. 2002).
11 Id. at 921-22 (stating 2,100 total tiles had been affixed to the walls).
12 Id at 922.

i3 See id. at 920-21, 922.
14 See Curtis G. Bentley, Student Speech in Public Schools: A Comprehensive Analytical
Framework Based on the Role of Public Schools in Democratic Education, 2009 BYU Eouc. &
L.J. 1, 10 (2009) (stating Hazelwood was a "substantial shift away from the broad interpretation
of Tinker" (citing Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988))).
i5 Fleming, 298 F.3d at 926-27 (stating the Third Circuit "expressed its view that Hazelwood does not require viewpoint neutrality of school districts," the Ninth Circuit held Hazelwood did require viewpoint neutrality, and the Sixth Circuit stated that Hazelwood "noted that
non-viewpoint-based restrictions were part of its analysis" (citing C.H. ex rel. Z.H. v. Oliva, 197
F.3d 63 (3d Cir. 1999); Planned Parenthood of S. Nev., Inc. v. Clark Cnty. Sch. Dist., 941 F.2d
817, 829 (9th Cir. 1991); Kincaid v. Gibson, 191 F.3d 719 (6th Cir. 1999) respectively)).
16 Id. at 926.
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expression in a school setting, threatening the schoolhouse's traditional role as a place that encourages the free exchange of ideas."
In granting the Jefferson County School District broad powers to
prohibit certain tiles from being affixed to Columbine High School's
walls by virtue of the images the tiles depicted, the Tenth Circuit
relied heavily on Hazelwood School District v. Kuhlmeier.s Hazelwood, a seminal Supreme Court case, held that public schools are justified in prohibiting students from publishing certain articles in the
school newspaper.19 The Tenth Circuit interpreted Hazelwood as permitting public schools to restrict student speech based purely on the
viewpoint advocated in the speech, and thus allowed Columbine High
School to reject the tiles based solely on the images depicted on the
tiles.2 0
This Article analyzes Fleming and argues that the Tenth Circuit
incorrectly interpreted Hazelwood as permitting viewpoint discrimination in a public school setting. Part I examines the distinction
between content and viewpoint discrimination and describes the two
methods that courts use to determine whether the government may
restrict speech on its property: forum analysis and type of speech analysis.21 Part I also examines the case law surrounding restrictions on
student speech in public schools, focusing on the distinctions between
different types of speech infringement.2 2 Part II analyzes the Tenth
Circuit's decision in Fleming, arguing that in reaching its conclusion,
the Tenth Circuit incorrectly interpreted Hazelwood as permitting
viewpoint discrimination in a public school setting.23 Part II goes on
to argue that, rather than overturning Cornelius v. NAACP Legal
Defense and Educational Fund,2 4 Hazelwood merely applied traditional public forum analysis to the public school setting.25 Part II also
17 See Katie Hammett, School Shootings, Ceramic Tiles, and Hazelwood: The Continuing
Lessons of the Columbine Tragedy, 55 ALA. L. REV. 393, 406 (2004) (arguing that the extension
of Hazelwood may result in schools becoming the "thought police").
18 See Fleming, 298 F.3d at 924 ("We believe that the tile project at CHS constitutes schoolsponsored speech and is therefore governed by Hazelwood.").
19 See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273-74 (1988).
20 See Fleming, 298 F.3d at 926, 931, 933 ("Hazelwood allows educators to make viewpointbased decisions about school-sponsored speech.").
21 See infra Part I.
22 See infra Part I.
23 See infra Part II.
24 473 U.S. 788 (1985).
25 See infra Part 11.
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argues that the Tenth Circuit should have followed the path subse26
which established a means by
quently laid out in Morse v. Frederick,
which school-based student speech could be regulated without implicating viewpoint discrimination.27 Part II lastly argues that in reading
a viewpoint neutrality requirement out of Hazelwood, the Tenth Circuit created a standard that permits a public school administrator to
exercise control over student speech to the same extent as a private
school administrator. 28 This threatens the schoolhouse's traditional
role as a place that promotes the free exchange of ideas.
I.

BACKGROUND

The Tenth Circuit's decision in Fleming is based largely on its
flawed interpretation of Hazelwood, a seminal Supreme Court case
on student speech.2 9 To properly understand the erroneous reasoning
behind Fleming, this Article describes the method courts use to analyze the permissibility of speech restrictions on government property.
Section A describes the distinction between content discrimination
and viewpoint discrimination and sets out the standards courts use in
evaluating whether government may restrict speech in a particular
forum.30 Section B describes the standards that courts use in evaluating whether a school may restrict student speech based on the type of
speech at issue."' Section C describes the case law surrounding Fleming, particularly Hazelwood and cases forming the circuit split over
the permissibility of viewpoint discrimination of student speech.32
Last, Section D provides an in-depth analysis of Fleming.3 3
A.

Speech Discrimination:Forum Analysis and Content vs.
Viewpoint

The difference between content discrimination and viewpoint discrimination, while difficult to delineate, is central to the Tenth Cir26
27
28
29
ing the
30
31
32

33

551 U.S. 393 (2007).
See infra Part II.
See infra Part II.
Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 924-34 (10th Cir. 2002) (discussapplication of Hazelwood) (internal citations omitted).
See infra Part 1.A.
See infra Part 1.B.
See infra Part IC.
See infra Part I.D.
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cuit's decision in Fleming and provides much-needed context for this
analysis of school speech restriction.34 Content discrimination is the
regulation of speech based on its substantive content.35 Generally,
government regulation of speech on the basis of its content is presumed to be unconstitutional, unless the regulation is narrowly tailored to serve a compelling governmental interest.36 By contrast,
viewpoint discrimination is the regulation of speech based not on subject matter thereof, but rather on the particular viewpoint expressed.3 7
A subset of content discrimination, viewpoint discrimination has been
classified as a particularly "egregious form of content
discrimination."3 8
In one instance of content discrimination, members of a political
party were prohibited from setting up card tables on Post Office
properties and attempting to solicit contributions from, or sell memberships to, passersby. 39 This regulation-the prohibition of contribution solicitation on Post Office premises-was deemed permissible
content discrimination.' 0 The regulation was not viewpoint discrimination because it banned all solicitation on postal properties, without
regard to the viewpoint advocated.41 However, a regulation banning
only solicitation by Democrats,4 2 for example, would impermissibly
discriminate based on the viewpoint of the solicitation.43
Although government regulation of speech content is presumed
to be unconstitutional, not all types of speech are equally permissible-or impermissible, for that matter-in all places and at all times."
As an owner of property, the government may control the purpose for
34 See Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 630 (2d Cir. 2005) ("[D]rawing a
precise line of demarcation between content discrimination . . . and viewpoint discrimination ...
is, to say the least, a problematic endeavor.").
35 See, e.g., Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 828 (1995).
36 Boos v. Barry, 485 U.S. 312, 321 (1988). As discussed below, meeting the "narrowly
tailored to serve a compelling governmental interest" standard (also known as "strict scrutiny")
is notoriously difficult.
37 Rosenberger, 515 U.S. at 829.
38 Id.

39 United States v. Belsky, 799 F.2d 1485, 1487 (11th Cir. 1986).
40 Id. at 1489.
41 Id.

42 Or any other political or social group, for that matter.
43 See Belsky, 799 F.2d at 1489.
4 See Boos v. Barry, 485 U.S. 312, 319, 321 (1988) (internal citations omitted); see also
Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 799 (1985) ("Even protected
speech is not equally permissible in all places and at all times.").
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which its property is utilized.45 The Supreme Court has adopted "a
forum analysis as a means of determining when the Government's
interest in limiting the use of its property to its intended purpose outweighs the interest of those wishing to use the property for other purposes."4 Thus, the extent to which the government can regulate
speech on its property depends on the property's forum classification.47 There are three primary forum types: traditional public forum,
designated public forum (and its subset, limited public forum), and
non-public forum.48
Traditional public fora are the least speech-restrictive.4 9 This category comprises locations such as public parks and streets-places
"which have immemorially been held in trust for the use of the public
and, time out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public questions."o The government may enforce content-based restrictions in
public fora only if the restrictions are necessary to serve a compelling
state interest and narrowly tailored to serve that interest.5 ' Government may never discriminate on the basis of viewpoint in a traditional
public forum.52
A designated public forum is a location not traditionally open to
the public, but where the government has taken affirmative steps to
open the location for public discourse.5 An example of a designated
public forum is a school that, although typically closed-off to the general public, has been specifically opened for public assembly and
debate. 4 Speech in this forum is granted the same protections as
speech in a traditional public forum, so long as the government continues to designate the forum for public use.
45 Cornelius, 473 U.S. at 800 (citing Greer v. Spock, 424 U.S. 828, 836 (1976)).

Id.
Id.
48 leck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 625-26 (2d Cir. 2005) (citing Make
the Rd. by Walking, Inc. v. Turner, 378 F.3d 133, 142-43 (2d Cir. 2004)).
49 Id. at 625.
50 Id. at 625-26 (quoting Make the Rd. by Walking, 378 F.3d at 142).
51 Searcey v. Harris, 888 F.2d 1314, 1318 (11th Cir. 1989).
52 See Peck, 426 F.3d at 626 (citing Make the Rd. by Walking, 378 F.3d at 142); see also
Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 61-62 (1983) (Brennan, J.,
dissenting).
53 Peck, 426 F.3d at 626 (citing Make the Rd. by Walking, 378 F.3d at 142).
54 Id. (citing Make the Rd. by Walking, 378 F.3d at 142).
55 Id. (citing Make the Rd. by Walking, 378 F.3d at 143).
46
47
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A limited public forum is a subset of the designated public forum
and is created when the government "'opens a non-public forum but
limits the expressive activity to certain kinds of speakers or to the discussion of certain subjects.'" 56 In this forum, the government may
make "reasonable" rules governing the content of speech allowed.57
The government may not, however, discriminate on the basis of viewpoint in either a designated or limited public forum.
Non-public fora garner the lowest level of scrutiny along the
forum analysis spectrum and, therefore, are the least speech-protective of the various fora. 59 Non-public fora are neither "traditionally
open to public expression nor designated for such expression" by the
government. 60 In a non-public forum, the government may impose
content-based restrictions that are reasonable in light of the purpose
the property is intended to serve so long as these restrictions are not
veiled efforts to suppress expression merely because public officials
oppose the speaker's view. 6 ' The restrictions need not be "'the most
reasonable or the only reasonable limitation,' 6 2 nor must they be narrowly tailored or serve a compelling governmental interest.63 The
government may discriminate based on content but, once again, not
based on viewpoint." Ingress and egress walkways to Post Office
buildings are examples of non-public fora because, although government property, the walkways are intended to accommodate traffic to
and from the post office for the conduct of postal business and have
not traditionally been sites for expressive conduct. 65
In Perry EducationAssociation v. Perry Local Educators' Association, a school district prohibited a teachers' union from accessing
teachers' school mailboxes while allowing another teachers' union to
56 Id. (quoting Hotel Emps. & Rest. Emps. Union, Local 100 v. City of N.Y. Dep't of Parks
& Recreation, 311 F.3d 534, 545 (2d Cir. 2002)).
57 Id. (citing Hotel Emps. & Rest. Emps. Union, 311 F.3d at 545-46).
58 Id.

59 Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 626 (2d Cir. 2005) (citing Make the
Rd. by Walking, 378 F.3d at 143).
60 Id.

61 Searcey v. Harris, 888 F.2d 1314, 1318-19 (quoting Cornelius v. NAACP Legal Def. &
Educ. Fund, Inc., 473 U.S. 788, 800 (1985)).
62 United States v. Belsky, 799 F.2d 1485, 1489 (quoting Cornelius, 473 U.S. at 808).
63 Id. (citing Cornelius, 473 U.S. at 809).
64 Searcey, 888 F.2d at 1318-19 (quoting Cornelius, 473 U.S. at 800, 806).
65 Belsky, 799 F.2d at 1489 (internal citations omitted).
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access these same mailboxes.6 6 The Supreme Court held that the
school's restrictions were permissible, in large part because the court
deemed the teachers' mailboxes a non-public forum.6 7 According to
the Court's non-public forum analysis, the school was permitted to
reserve the forum for its intended purposes, as long as the regulation
of speech was reasonable and did not discriminate based on the
speaker's viewpoint. 68 The Court determined that the school prohibited the plaintiff-union from accessing the teachers' mailboxes not
because of the union's particular viewpoint but rather because the
union was not the exclusive representative union of the teachers' bargaining unit. 69 Thus, the restrictions imposed by the school were reasonable and permissible.7 0
Two years later, in Cornelius, the Court reaffirmed its forum
analysis in a similar case and came to a similar conclusion. The question was whether the government violated a legal defense fund's First
Amendment right when the defense fund was prohibited from participating in a charity drive aimed at federal employees and military personnel." The Court determined that the charity drive was a nonpublic forum and, therefore, access to the charity drive could be
restricted "as long as the restrictions are 'reasonable and [are] not an
effort to suppress expression merely because public officials oppose
the speaker's view."'72 Accordingly, prohibiting the defense fund was
upheld because the government "could reasonably conclude that a
dollar directly spent on providing food and shelter to the needy is
more beneficial than a dollar spent on litigation that might or might
not result in aid to the needy."7
B.

Regulating School Speech

Although forum analysis sets the outer boundaries of the government's ability to regulate speech on its property, courts also look to
66 460 U.S. 37, 40 (1983) (citing Perry Local Educators' Ass'n v. Hohlt, 652 F.2d 1286, 1291
& n. 13 (7th Cir. 1981)).
67 Id. at 46.
68 Id. at 49.
69 Id.
70 Id. at 55.

71 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 797 (1985).
72 Id. at 800, 806 (quoting Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37,
46 (1983)) (alteration in original).
73 Id. at 809.
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the type of speech to determine the standard that public schools may
employ in regulating speech in a school setting.74 Courts have identified four main categories of speech that occur within a school setting.
The first category consists of student speech that just "happens to
occur on the school premises."" An example of this type of student
speech is a student wearing a black armband on school premises to
protest the Vietnam War.77 A school must tolerate this kind of speech
unless "it can reasonably forecast that the expression will lead to 'substantial disruption of or material interference with school activities."' 7 8 The second category is obscene or offensive speech in a
school setting." An example of this type of speech is a speech at a
student assembly that contains "pervasive sexual innuendo."o School
officials are permitted to restrict obscene or offensive student speech
that would undermine the school's basic educational mission.8 '
The third category is pure government speech, such as a principal
speaking to a school assembly. 82 Pure government speech is subject to
complete editorial control and is not subject to forum analysis.83
When engaged in government speech, the government is entitled to
discriminate based on content and viewpoint.' For instance, when a
city denied a religious group permission to erect a monument in a
public park containing at least 11 permanent monuments donated by
private groups," the Supreme Court held that "the City's decision to
74 See Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 923 (10th Cir. 2002) (citing
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969)).
75 Id. at 923, 923 n.4.
76 Id. at 923 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988)).
77 See Tinker, 393 U.S. at 514 (holding that wearing armbands to protest the Vietnam War
was akin to pure speech).
78 Fleming, 298 F.3d at 923 (quoting Tinker, 393 U.S. at 514).
79 See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986); see also Curtis G.
Bentley, Student Speech in Public Schools: A Comprehensive Analytical Framework Based on the
Role of Public Schools in Democratic Education, 2009 BYU Eruc. & L.J. 1, 8-10 (2009) (illustrating that speech does not have to be obscene to be restricted; it is enough for the speech to be
a sexual metaphor and cause substantial disturbance among the students).
80 See Fraser, 478 U.S. at 683.
81 Id. at 685.

82 Fleming, 298 F.3d at 923.
83 See Pleasant Grove City v. Summum, 555 U.S. 460, 464 (2009); see also Fleming, 298 F.3d
at 923 (citing Wells v. City & Cnty. of Denver, 257 F.3d 1132, 1144 (10th Cir. 2001)).
84 Wells, 257 F.3d at 1139 (affirming that the government is "constitutionally entitled to
make 'content-based choice,' and to engage in 'viewpoint-based funding decisions"' (quoting
Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 833 (1995), and Legal Serv.
Corp. v. Velazquez, 531 U.S. 533, 541 (2001), respectively)).
85 Summum, 555 U.S. at 464-65.
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accept certain privately donated monuments while rejecting [this
monument] is best viewed as a form of government speech. As a
result, the City's decision is not subject to the Free Speech Clause[.]" 8 6
Between speech that happens to occur on the school premises
and government speech is the fourth category: school-sponsored
speech. School-sponsored speech is speech that a school "affirmatively . . . promote[s]" as opposed to speech that it merely "toler-

ates."" An example of school-sponsored speech is an article
published in a school newspaper where the school played a role in the
publishing of the newspaper." "'Expressive activities that students,
parents, and members of the public might reasonably perceive to bear
the imprimatur of the school' constitute school-sponsored speech,"
that may only be regulated "'so long as [its] actions are reasonably
related to legitimate pedagogical concerns."' 9 0 Fleming addressed
school-sponsored speech and the extent to which a school can place
viewpoint-based restrictions on this type of speech." The Supreme
Court's decision in Hazelwood guided the Tenth Circuit's decision to
allow the school to make viewpoint-based restrictions.92
C. Hazelwood School District v. Kuhlmeier
In Hazelwood School District v. Kuhlmeier, school officials prevented the Hazelwood East High School newspaper from publishing
two student-written articles.93 One of the stories described three
Hazelwood East students' experiences with pregnancy.9 4 The other
discussed the impact of divorce on Hazelwood East students.95
Among the reasons that schools officials gave for prohibiting publication of the articles were that the students profiled in the articles could
Id. at 481.
87 Fleming, 298 F.3d at 23.
88 Id. (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 270-71 (1988)).
89 See Hazelwood, 484 U.S. at 268 ("School officials did not deviate in practice from their
policy that production of [the school newspaper] was to be part of the educational curriculum
and a 'regular classroom activit[y]."' (second alteration in original)).
90 Fleming, 298 F.3d at 923-24 (quoting Hazelwood, 484 U.S. at 271, 273) (first alteration in
original) (internal quotation marks omitted).
91 See id. at 926.
92 See id. at 924-34 (discussing, at length, the content and application of Hazelwood (citing
Hazelwood, 484 U.S. at 266-73)).
93 Hazelwood, 484 U.S. at 262-63.
94 Id. at 263.
86

95 Id.
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be identified, and the topics covered in the stories were inappropriate
for younger students.96
The students involved in publishing the articles brought suit arguing that the school violated their First Amendment right to freedom of
expression,' but the Supreme Court held that the school was justified
in prohibiting the newspaper from publishing the articles." The Court
reiterated the standard for curtailing student speech in public schools
from Tinker v. Des Moines: students cannot be punished merely for
expressing their personal views on school premises unless school
authorities have a reason to believe that such expression will "'substantially interfere with the work of the school or impinge upon the
rights of other students.'""'

Since the articles did not "'substantially interfere with the work
of the school or impinge upon the rights of other students,' the
school could not prevent the newspaper from publishing the articles
under Tinker."'o Yet the Court held that the Tinker standard did not
control in Hazelwood."o' Instead, the Court announced a new standard for restricting speech in a public school setting: school officials
do not offend the First Amendment by exercising editorial control
over the style and content of student speech in school-sponsored
expressive activities so long as their actions are reasonably related to
"legitimate pedagogical concerns."1 02
The Court distinguished Hazelwood from Tinker in two ways."o
First, the Court found that the newspaper was a limited public forum,
entitling school officials to regulate the contents of the newspaper in
96 Id.

9 Id. at 262.
98 Id. at 276.

99 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 (1988) (quoting Tinker v. Des
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 509 (1969)).
100 See Tinker, 393 U.S. at 509 ("Where there is no finding and no showing that engaging in
the forbidden conduct would 'materially and substantially interfere with the requirements of
appropriate discipline in the operation of the school,' the [speech] prohibition cannot be sustained." (quoting Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966))).
101 Hazelwood, 484 U.S. at 272-73 ("we conclude that the standard articulated in Tinker
for determining when a school may punish student expression need not also be the standard for
determining when a school may refuse to lend its name and resources to the dissemination of
student expression.").
102 Id. at 273.

103 See id. at 270-73 (distinguishing Tinker from Hazelwood).
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any reasonable manner." The speech in Tinker, on the other hand,
occurred in a designated public forum where strict scrutiny requires
that the school have a compelling interest in restricting the speech and
the restriction be narrowly tailored."o' Second, the Court distinguished between the two cases on the grounds that Tinker considered
whether the First Amendment required a school to tolerate particular
student speech while the question in Hazelwood was whether the First
Amendment required a school to affirmatively promote particular student speech.10 6 The Court concluded that the Tinker standard for
determining when a school may regulate student expression is not the
same as the standard for determining when a school may refuse to
lend its name and resources to the dissemination of student
expression.'o7
Although Hazelwood set out a new standard for school-sponsored speech in a limited public forum, the Hazelwood majority did
not explicitly discuss whether this new standard permits viewpoint discrimination. This lack of guidance has spawned varying interpretations of the Hazelwood standard in the federal courts of appeals. 0
1. Circuit Split: Permitting Viewpoint Discrimination
In Fleming, the Tenth Circuit joined the Third and First Circuits
in holding that Hazelwood permits viewpoint discrimination of student speech in public schools.' 09 In C.H. ex rel. Z.H. v. Oliva, the
Third Circuit confronted two incidents of student speech regulation in
a school setting."i0 In one incident, a kindergarten teacher asked her
students to make posters describing what they were thankful for in
celebration of Thanksgiving."' The school removed a student's poster
from display because of its religious theme."l2 The poster was later
104 Id. at 270 (citing Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 46-47
(1983)).
105 Searcey v. Harris, 888 F.2d 1314, 1318, 1318 n.6 (citing Cornelius v. NAACP Legal Def.
& Educ. Fund, 473 U.S. 788, 802 (1985)).
106 Hazelwood, 484 U.S. at 270-71.
107 Id. at 272-73.

108
(3d Cir.
109
l1o
M

See C.H. ex rel. Z.H. v. Oliva, 195 F.3d 167, 172 (3d Cir. 1999) vacated by 197 F.3d 63
1999); Ward v. Hickey, 996 F.2d 448, 454 (1st Cir. 1993).
See Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 926-27 (10th Cir. 2002).
197 F.3d at 168.
Id. at 168.

112 Id. at 169.
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put on a display, but in a less prominent location.113 The second incident occurred a year and a half later when, as part of an assignment
involving reading a story to the class, the same student wanted to read
a story from the Bible.114 The teacher prohibited the student from
reading the story to the class because of its religious content. 1' In the
subsequent suit, the student claimed that these actions violated his
First Amendment rights.1 16
The circuit court found that the Hazelwood standard permitted
viewpoint discrimination under circumstances like those in Oliva."'
The court interpreted Hazelwood as allowing student expression to be
subject to greater restrictions than tolerated speech." It also based
its conclusions on examples provided in the Hazelwood decision.119 In
Hazelwood, the majority explained that a rule foreclosing classroom
speech that promotes the use of alcohol or that advocates a position
on a controversial political issue would be permissible.' 2 0 The Third
Circuit reasoned that because a rule forbidding these activities was
permissible, Hazelwood could not stand for a requirement of viewpoint neutrality.121
2.

Circuit Split: Requiring Viewpoint Neutrality

The Ninth, Eleventh, and Second Circuits disagreed with the First
Circuits. Those circuits held that Hazelwood did not elimiThird
and
nate the prohibition of viewpoint discrimination in a school setting.122
In Planned Parenthood of Southern Nevada, Inc. v. Clark County
School District, the Ninth Circuit confronted the same concerns raised
in Hazelwood: school officials' control over the contents of a high
113 Id.
114 Id.
115 Id.

116 C.H. ex rel. Z.H. v. Oliva, 195 F.3d 167, 169 (3d Cir. 1999) vacated by 197 F.3d 63 (3d
Cir. 1999).
117 Id. at 171-73.

118 Id. at 172 (citing Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271-73 (1988)).
119 Id. (quoting Hazelwood, 484 U.S. at 272).
120 Id.
121 Id. at 172-73.

122 See Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 632-33 (2d Cir. 2005); Planned
Parenthood of S. Nev., Inc. v. Clark Cnty. Sch. Dist., 941 F.2d 817, 829 (9th Cir. 1991); Searcey v.
Harris, 888 F.2d 1314, 1324 (11th Cit. 1989) (all holding that Hazelwood does not eliminate the
prohibition of viewpoint discrimination).
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school publication. 12 3 In this case, high school officials refused to
place advertisements for Planned Parenthood in student newspapers,
yearbooks, and athletic programs.124 The school wished to avoid the
controversy that would be caused by allowing the placement of these
advertisements in materials bearing the school's imprimatur. 125
Planned Parenthood sued, claiming that the school district violated its
First Amendment rights. 1 26
The court recognized that this was a case of a school-sponsored
publication in a limited public forum and, therefore, governed under
Hazelwood.127 Yet, in determining whether the school's justification
for refusing to publish the advertisement was reasonable, the court
stated, "control over access to a nonpublic forum can be based on
subject matter and speaker identity so long as the distinctions drawn
are reasonable in light of the purpose served by the forum and are
viewpoint neutral." 28 The Ninth Circuit found that Hazelwood did
not alter the non-public forum requirement for viewpoint neutrality.
The Eleventh Circuit came to a similar conclusion regarding
viewpoint neutrality.129 In Searcey v. Harris, the Atlanta Peace Alliance (APA) brought suit contending that the Atlanta Board of Education's refusal to grant the APA access to Career Day and Youth
Motivation Day violated APA members' First Amendment rights. 13 0
The Eleventh Circuit applied the traditional non-public forum test to
this issue, finding that "regulations will be upheld if they are reasonable in light of the purposes of the forum and were not promulgated to
suppress the viewpoint of the APA.".. The court interpreted Hazelwood as merely an application of the traditional nonpublic forum
standard to a "curricular program."132 The court reasoned that since
the Supreme Court did not discuss viewpoint neutrality in Hazelwood,
"there is no indication that the Court intended to drastically rewrite
123 Planned Parenthood, 941 F.2d at 819.
124 Id.
125 Id.

126 Id. at 820.
127 See id. at 828.
128 Id. at 829 (quoting Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788,
806 (1985)) (internal quotation marks omitted).
129 See Searcey v. Harris, 888 F.2d 1314, 1319 (11th Cir. 1989) (citing Cornelius,473 U.S. at
811).
130 Id. at 1318.
131 Id. at 1319.
132 Id.
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First Amendment law to allow a school official to discriminate based
on a speaker's views."133 The court interpreted Hazelwood to allow
discrimination based on content, not on viewpoint. 1 34
In the most recent decision in the circuit split, the Second Circuit
mirrored the conclusion of the Ninth and Eleventh Circuits. 135 In
Peck v. Baldwinsville CentralSchool District, a student sued his school
district, alleging that officials at his elementary school censored one of
his school assignments to exclude religious content, thereby violating
his First Amendment rights. 13 6 As part of his assignment, the student
submitted a poster with a picture of Jesus praying, as well as a depiction of the Ten Commandments.137 The school refused to display his

poster. 138
The Second Circuit found that the school's decision not to display
the poster fell under Hazelwood's framework. 139 The poster was censored "not because it was unresponsive to the assignment, and not
because [the administrators believed that plaintiff's parent was
responsible for the poster's content] but because it offered a religious
perspective on the topic of how to save the environment," that is,
viewpoint discrimination.'" Since Hazelwood was never distinguished from the powerful holdings of Cornelius and Perry (both
decisions prohibited viewpoint discrimination in a non-public forum),
the Second Circuit was reluctant to depart from those Supreme Court
cases and sided with the student. 14 1
D.

Fleming v. Jefferson County: Support for Viewpoint
Discrimination

In Fleming, the Tenth Circuit concluded that Columbine High
School could refuse to install tiles based solely on the viewpoint they
presented.14 2 The court based its reasoning on its determination that
Id. at 1319 n.7.
Id. at 1319 (citing Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988); Bethel
Sch. Dist. v. Fraser, 478 U.S. 675, 681 (1986)).
135 See Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 633 (2d Cir. 2005).
136 Id. at 620.
137 Id. at 622.
138 Id.
139 Id. at 628.
140 Id. at 630 (emphasis omitted).
141 Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 633 (2d Cir. 2005).
142 See Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 928 (10th Cir. 2002).
133

134
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viewpoint discrimination in a public school setting is permissible
under Hazelwood.143 The court put forth several arguments in reaching this conclusion. First, the court reasoned that "if Hazelwood
required viewpoint neutrality, then it would essentially provide the
same analysis as under a traditional nonpublic forum case: the restriction must be reasonable in light of its purpose (a legitimate pedagogical purpose) and must be viewpoint neutral."1 44 In light of the
Supreme Court's emphasis on the "special characteristic of the school
environment" and deference to school administrators, the court determined that it would make no sense to assume that Hazelwood did
nothing more than simply repeat the traditional non-public forum
analysis.'45
The court also emphasized the fact that Hazelwood did not
explicitly indicate that a school's restriction must be viewpoint neutral.14 6 The court reasoned that since Hazelwood had been decided
47
the court would have mentioned Cornelius if it
well after Cornelius,1
intended to preserve viewpoint neutrality in the public school setting.'4 8 The Hazelwood majority also noted that "[a] school must also
retain the authority to refuse to sponsor student speech that might
reasonably be perceived to advocate drug or alcohol use, irresponsible
sex, or conduct otherwise inconsistent with 'the shared values of a civilized social order,' or to associate the school with any position other
than neutrality on matters of political controversy." 149 The Fleming
court concluded that since there was "no doubt the school could promote student speech advocating against drug use, without being obligated to sponsor speech with the opposing viewpoint," Hazelwood
permitted viewpoint discrimination."'

143 Id. at 926.
144 Id. (citing Hawkins v. City & Cnty. of Denver, 170 F.3d 1281, 1287 (10th Cir. 1999)).
145 Id. (quoting Hazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 260, 266 (1988)) (internal
quotation marks omitted).
146 Id. at 928.
147 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 806 (1985) (holding
that government restrictions in a nonpublic forum must not discriminate on the basis of viewpoint (citing Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 49 (1983))).
148 See Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 928 (10th Cir. 2002) (citing
Cornelius, 473 U.S. at 806).
149 Id. (quoting Hazelwood, 484 U.S. at 272) (internal quotation marks omitted).
150 Id.
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ANALYSIS

While the Tenth Circuit presents a compelling argument for viewpoint discrimination, it ultimately errs in its interpretation of Hazelwood. First, Fleming incorrectly interpreted the Supreme Court's
reasoning in Hazelwood, and second, Fleming ignored the negative
consequences that its interpretation will have on student speech and
the traditional role of the school as a place for a free exchange of
ideas. Hazelwood should not be understood as permitting viewpoint
discrimination.
Section A of this Part argues that Fleming incorrectly interpreted
Court's reasoning in Hazelwood."' First, Fleming erroSupreme
the
neously dismissed the argument that Hazelwood is merely the application of the traditional standard for censoring speech in a non-public
forum, only applied to the specialized school setting.152 Second, there
are other methods of controlling student speech, consistent with
Hazelwood, which do not require viewpoint discrimination.' Section
B of this Part argues that Fleming ignores the negative implications of
this interpretation of Hazelwood.1 54 This Section argues that the
Tenth Circuit's interpretation of Hazelwood would lead to an undue
broadening of the Hazelwood standard."' If the Tenth Circuit's interpretation that Hazelwood includes viewpoint discrimination was correct, student speech would be nearly indistinguishable from private
speech for all practical purposes. This conclusion would lead to an
eroding of the purpose of the schoolhouse as a place of free exchange
of ideas.
A.

The Tenth Circuit Erred in Interpreting Hazelwood

The Tenth Circuit allowed school officials to prohibit student
speech in public schools based on viewpoint largely because of its
interpretation of Hazelwood."' This interpretation is flawed. First,
the Tenth Circuit erroneously interpreted Hazelwood as announcing a
new standard for evaluating the prohibition of student speech in pub151 See infra Part II.A.
152 See infra Part II.A.1.
153 See infra Part II.A.2.
154 See infra Part II.B.
155 See infra Part II.B.
156 See id. at 924-34 (discussing the application of Hazelwood) (internal citations omitted).
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lic schools that permits viewpoint discrimination.' 7 Instead, this Section argues that Hazelwood is merely the application of the traditional
standard for censoring speech in a non-public forum, only applied to
the specialized school setting.' 58 Under this interpretation, viewpoint
discrimination is not permitted. Second, the Tenth Circuit reasoned
that since educators could promote student speech against drug use
without incurring an obligation to sponsor the opposing view, Hazelwood permits judgments based on viewpoint.'5 1 In light of Morse v.
Frederick, which set out a separate standard for dealing with student
speech advocating drug use, the Tenth Circuit's reasoning is flawed.160
1. Hazelwood as Applying Traditional Non-Public Forum
Analysis
In Fleming, the Tenth Circuit rejected the argument that, rather
than setting out a new standard, Hazelwood merely applies the traditional non-public forum standard to a school setting.161 The Tenth Circuit reached this conclusion primarily because Hazelwood failed to
address the viewpoint neutrality requirement in Cornelius and
Perry,'162 two seminal cases that describe the traditional non-public
forum standard.163 Thus, the court reasons, Hazelwood represents a
departure from the traditional non-public forum viewpoint-neutrality
requirement to a new standard that permitted viewpoint discrimination. 64 This argument, however, has a glaring flaw: it is unlikely that
the Supreme Court would overturn itself without indicating the
Court's departure from precedent.165 A more logical conclusion is
157 See id. at 928 (citing Hazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 260, 272 (1988)).
158 See infra Part II.A.1.
159 Id. at 928. See also infra Part II.A.2.
160 See Morse v. Frederick, 551 U.S. 393, 397 (2007) (holding that a school may restrict
speech that encourages drug use).
161 Fleming, 298 F.3d at 926.
162 See id. at 928.
163 Emily Gold Waldman, RirLJRNING TO HAzIlIwOOD'S Coii: A Nilw Aim'OACI I 10

R IsIurIoNs ON ScHioOL-SroNsoluto Seiwnai, 60 Fi.A. L. Riv. 63, 91 n.209 (2008) (stating
Cornelius and Perry are "seminal decisions that outlined the general legal framework for First
Amendment cases involving a non-public forum" (citing Cornelius v. NAACP Legal Def. &
Educ. Fund, 473 U.S. 788 (1985))).
164 See Fleming, 298 F.3d at 928.
165 See Dickerson v. United States, 530 U.S. 428, 443 (2000) (stating stare decisis "carries
such persuasive force that we have always required a departure from precedent to be supported
by some 'special justification"' (quoting United States v. Int'l Bus. Mach. Corp., 517 U.S. 843,
856 (1996))); see also Hammett, supra note 17, at 405 (stating "it seems much more likely that if
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that Hazelwood is merely the application of the traditional non-public
forum analysis to a school setting pursuant to Cornelius and Perry. 66
Under this interpretation, Hazelwood, like Cornelius, requires viewpoint neutrality when restricting student-sponsored speech.
The Tenth Circuit's argument ultimately fails because it assumes
that in not mentioning the Cornelius and Perry requirement for viewpoint neutrality, the Hazelwood majority carved out a new standard
from existing Supreme Court precedent. 167 The Fleming court reasoned that if Hazelwood had followed Cornelius, the Supreme Court
would have mentioned that a school's speech restriction must be neutral with respect to viewpoint. Yet the Tenth Circuit provides no case
law to support its assumption. It merely relies on the flawed logic of
its own reasoning.
First, by the time Hazelwood was decided, both Cornelius and
Perry were binding precedent.16 8 Hazelwood was decided in 1988
while Cornelius and Perry were decided in 1985 and 1983, respectively. 169 Both Cornelius and Perry are "seminal decisions that outlined the general legal framework for First Amendment cases
involving a nonpublic forum."17 0 In fact, the Hazelwood decision
invoked both Cornelius and Perry in finding that the Hazelwood East
High School newspaper was a non-public forum.17 ' Yet the Hazelwood Court did not invoke either Cornelius or Perry in the context of
discussing viewpoint neutrality.'72 The Court only discussed a need
for reasonableness and thus "left unclear whether the viewpoint-neutrality requirement applied to the school district's restrictions on" the
newspaper.173
There is no reason to conclude that by not mentioning the Cornelius and Perry requirement for viewpoint neutrality, the Court
the majority in Hazelwood meant to create a new category in the public forum doctrine . . . the
Court would have explicitly stated that it was doing so").
166 Cornelius,473 U.S. at 800 (quoting Perry Educ. Ass'n v. Perry Local Educators' Ass'n.,
460 U.S. 37, 46 (1983)); Perry, 460 U.S. at 46.
167 See Fleming, 298 F.3d at 928.
168 Cornelius, 473 U.S. at 788; Perry, 460 U.S. at 37.
169 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 260 (1988); Cornelius, 473 U.S. at 788;
Perry, 460 U.S. at 37.
170 Waldman, supra note 163 , at 91 n.209 (citing Cornelius, 473 U.S. 788).
171 Hazelwood, 484 U.S. at 270 (quoting Cornelius, 473 U.S. at 802 (1985); Perry, 460 U.S.
at 46-47).
172 See generally Hazelwood, 484 U.S. at 260-77.
173 Waldman, supra note 163, at 91-92.
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departed from the teachings of those cases.174 Had the Supreme
Court intended to distinguish its decision in Hazelwood from precedent, it would have explicitly analyzed the difference between the two
cases. 7 1 Instead, the Supreme Court was completely silent on the
matter. Reading Hazelwood as permitting viewpoint discrimination
changes the way the traditional non-public forum standard is applied
to student speech, and "there is no indication that the [Supreme]
Court intended to drastically rewrite First Amendment law to allow a
school official to discriminate based on a speaker's views. "176
A more reasonable conclusion is to read Hazelwood as merely
applying the traditional non-public forum standard to a school setting.
Interpreted this way, Hazelwood fits well under the Cornelius and
Perry non-public forum analysis. First, in finding that the Hazelwood
East High School newspaper was a non-public forum, the Hazelwood
Court invoked Cornelius and Perry.17 7 Second, under the traditional
non-public forum analysis, when a school newspaper is deemed to be
a non-public forum, the school is allowed to prohibit the school newspaper from printing articles so long as the restrictions "are 'reasonable
and [are] not an effort to suppress speech merely because public officials oppose the speaker's view.' ""7 That is precisely what occurred
in Hazelwood."' The newspaper articles were not published because
the principal concluded that the anonymity of the students interviewed in the article was not adequately protected, and the subject of
teenage sexuality was inappropriate for the younger students. 8 0 The
Court viewed this as a reasonable restriction, in line with Cornelius
174 Hammett, supra note 17, at 404 ("The fact that Hazelwood was silent does not automatically lead to a conclusion that the Court created a new category of public forum that does not
require viewpoint-neutrality.").
175 See Dickerson v. United States, 530 U.S. 428, 443 (2000) (stating stare decisis "carries
such persuasive force that we have always required a departure from precedent to be supported
by some 'special justification"' (quoting United States v. Int'l Bus. Mach. Corp., 517 U.S. 843,
856 (1996))); see also Hammett, supra note 17, at 405 ("[l]t seems much more likely that if the
majority in Hazelwood meant to create a new category in the public forum doctrine ... the
Court would have explicitly stated that it was doing so.").
176 Searcey v. Harris, 888 F.2d 1314, 1319 n.7 (11th Cir. 1989).
177 Hazelwood, 484 at 270 (quoting Cornelius v. NAACP Legal Def. & Educ. Fund, 473
U.S. 788, 802 (1985); Perry Educ. Ass'n v. Perry Local Educators' Ass'n., 460 U.S. 37, 46-47
(1983)).
178 Cornelius, 473 U.S. at 800 (quoting Perry, 460 U.S. at 46) (internal quotation marks
omitted).
179 See Hazelwood, 484 U.S. at 274-75.
180 Id. at 274.
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and Perry."' Third, there was no viewpoint discrimination in Hazelwood. 8 2 Hazelwood involved a school exercising its right to discriminate based on the inappropriate content of the articles.183 The
principal did not prohibit the publication of the articles merely
because he disagreed with the writers' views.'" Thus, the principal's
rejection of the newspaper articles fits under the Cornelius and Perry
non-public forum analysis.
Another key aspect of the Hazelwood decision that fits well with
the Cornelius and Perry non-public forum standard is Hazelwood's
requirement that school officials be allowed to regulate school-sponsored speech so long as the regulation is reasonably related to legitimate pedagogical concerns.185 Although appearing at first blush as a
new standard that moves away from the traditional non-public forum
analysis, this requirement is merely an explanation of how the traditional non-public standard's requirement for reasonable regulation
Traditional non-public forum analysis
applies to a school setting.'
requires that restrictions be reasonable and viewpoint neutral. 87
Hazelwood requires that regulation of school-sponsored speech be
reasonably related to a legitimate pedagogical purpose.'8 8 Because
what is "reasonable" depends on the particular circumstances, "reasonably related to a legitimate pedagogical purpose" is merely the
application of the traditional reasonability requirement to a school
setting.'89
181 Id. at 270 (citing Cornelius, 473 U.S. at 802; Perry, 460 U.S. at 46-47).
182 Searcey v. Harris, 888 F.2d 1314, 1324-25 (1989).
183 Hazelwood, 484 U.S. at 274.
184 See id.

185 Id.at 273.
186 Hammett, supra note 17 , at 404-05 ("It can be easily concluded that Hazelwood simply
meant to provide guidance on how to review the reasonableness prong of the nonpublic forum
standard .... " (citing Searcey v. Harris, 888 F.2d 1314, 1319 (11th Cir. 1989))J.
187 See Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 800 (1985) (quoting
Perry Educ. Ass'n v. Perry Local Educators' Ass'n., 460 U.S. 37, 46 (1983)).
188 Hazelwood, 484 U.S. at 273.
189 See id. at 273-74. The view that Hazelwood did not announce a new standard for dealing with student-sponsored speech in a non-public forum has received support from a number of
sources. First, as discussed above, the Eleventh Circuit argued that Hazelwood allowed regulation based on content, not viewpoint. Second, as a recent Alabama Law Review article concluded, "Hazelwood simply meant to provide guidance on how to review the reasonableness
prong of the nonpublic forum standard, while not abrogating the other prong of viewpoint-neutrality." Hammett, supra note 17, at 404-05 (citing Searcey v. Harris, 888 F.2d 1314, 1319 (11th
Cir. 1989)). Both sources present convincing arguments that Hazelwood was merely an application of the traditional non-public forum standard.
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Since the Supreme Court did not explicitly overrule or distinguish
Cornelius and Perry, the more cautious and correct approach is to
conclude that the holding in Hazelwood was merely an application of
the traditional non-public forum standard to the school setting, which
does not permit viewpoint discrimination. Accordingly, the Tenth Circuit erred in interpreting Hazelwood as diverging from Cornelius and
Perry by allowing viewpoint discrimination.
2.

A Different Path: Morse v. Frederick

In holding viewpoint discrimination permissible, the Tenth Circuit relied on the Hazelwood majority's determination that "a school
must .

..

retain the authority to refuse to sponsor student speech that

might reasonably be perceived to advocate drug or alcohol use, irresponsible sex, or conduct otherwise inconsistent with 'the shared values of civilized social order."""0 The Tenth Circuit noted that it is
unquestionable that educators are entrusted with the discretion to
promote student speech against drug use, without being obligated to
sponsor speech with the opposing viewpoint.19 ' Accordingly, the
Tenth Circuit interpreted Hazelwood as allowing educators to make
decisions that require judgment based on viewpoint.' 9 2
The Tenth Circuit was concerned that if viewpoint neutrality was
an absolute requirement in schools, then school officials would be
required to permit students to broadcast pro-drug and pro-alcohol
messages.193 Since Hazelwood clearly disagreed with this result, the
Tenth Circuit interpreted Hazelwood as permitting viewpoint discrimination in order to prevent this type of speech in the schoolhouse.19 4
Yet, in coming to this conclusion, the Tenth Circuit did not consider
that student speech promoting drugs and alcohol could be prohibited
in a school setting without abandoning viewpoint neutrality."
190 Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 928 (2002) (quoting Hazelwood
Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272 (1998)).
191 Id.
192 See id.

193

Id. (citing Hazelwood, 484 U.S. at 272).

194 See id.

195 See id. (the Tenth Circuit did not consider alternative means of prohibiting pro-drug
and pro-alcohol messages without permitting viewpoint discrimination). See generally Morse v.
Frederick, 551 U.S. 393 (2007) (providing an alternative means of prohibiting pro-drug and proalcohol messages without permitting viewpoint discrimination).
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Since Fleming, the Supreme Court has upheld a high school principal's authority to order students to take down a banner that could
have been reasonably interpreted as promoting illegal drug use in
Morse v. Frederick.'96 There, the Court emphasized illegal drugs'
costly impact on the Nation's youth and the special characteristics of
the school environment"' Hazelwood did not control in Morse
because the Court determined that no one could reasonably believe
that the banner bore the school's imprimatur. 9 8 Nevertheless, the
Court found that pro-drug speech could be prohibited."
The importance of Morse is that it implies that pro-drug speech in
the schoolhouse is subject to restriction without the complete abandonment of a general requirement of viewpoint neutrality. The
majority in Morse agreed that schools might not prohibit student
speech because of a desire to avoid the discomfort and unpleasantness
that always accompany an unpopular viewpoint.2 00 The danger posed
by pro-drug speech was "far more serious and palpable."2 01 The court
likened the importance of curtailing pro-drug speech to a compelling
interest.202 Similarly, student speech encouraging alcohol abuse or
irresponsible sex could also be restricted without abandoning viewpoint neutrality (although the Supreme Court has not ruled on this
matter).
In light of Morse, Hazelwood need not be read to abandon the
requirement of viewpoint neutrality in order to restrict pro-drug
speech in public high schools. Morse generally preserves viewpoint
neutrality while allowing schools to retain some control over undesired student expression.
B.

Policy Implications of the Tenth Circuit's Interpretation of
Hazelwood

The Tenth Circuit appeared to disregard an important negative
implication of permitting viewpoint discrimination under the Hazel196 Morse, 551 U.S. at 410.
197 Id. at 407 (citing Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 661-62 (1995)).
198 Id. at 405.
199 Id. at 409-10.

200 Id. at 408 (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 508, 509
(1969)).
201 Id.

202 Morse v. Frederick, 551 U.S. 393, 407 (2007) (citing Vernonia Sch. Dist. 47J v. Acton,

515 U.S. 646, 661 (1995)).
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wood standard: permitting viewpoint discrimination would lead to
undue broadening of the Hazelwood standard. Combining viewpoint
discrimination with the Hazelwood standard would give school
administrators nearly as much authority to restrict speech as possessed
by private property owners.
The classroom has long been viewed as a marketplace of ideas.203
"The Nation's future depends upon leaders trained through wide
exposure to that robust exchange of ideas which discovers truth 'out
of a multitude of tongues, [rather] than through any kind of authoritative selection.' "204 Incorporating viewpoint discrimination into the
Hazelwood standard would threaten the schoolhouse's traditional role
as an incubator for innovation.
In Fleming, the Tenth Circuit argued that without viewpoint discrimination, the Hazelwood standard would be equivalent to a reiteration of the traditional non-public forum standard.205 Yet, in coming
to its conclusion, Fleming missed a more important point: considering
the breadth of the "reasonably related to legitimate pedagogical concerns" standard, reading Hazelwood to permit viewpoint discrimination would give school officials control over student speech in
government (that is, public) schools similar to the control that a private owner would have over speech on his property.20 6 Viewpoint
neutrality is the key requirement that prevents school administrators
from having near-plenary control over student speech in the schoolhouse. Without a requirement of viewpoint neutrality, school administrators would have too much power over student speech.
At the heart of this argument is the Hazelwood standard, which
permits the restriction of student speech under specific circumstances. 2 07 In order for the Hazelwood standard to apply, two judicial
203 See, e.g., Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 512 (1969); Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) (quoting United States v. Associated Press, 52
F. Supp. 362, 372 (S.D.N.Y. 1943)); Shelton v. Tucker, 364 U.S. 479, 487 (1960) (quoting Wieman
v. Updegraff, 344 U.S. 183, 195 (1952) (Frankfurter, J., concurring)); Counts v. Cedarville Sch.
Dist., 295 F. Supp. 2d 996, 1003 (W.D. Ark. 2003); Cary v. Bd. of Educ., 427 F. Supp. 945, 949 (D.
Colo. 1977), aff'd, 598 F.2d 535 (10th Cir. 1979).
204 Keyishian, 385 U.S. at 603 (quoting United States v. Associated Press, 52 F. Supp. 362,
372 (S.D.N.Y. 1943)).
205 Fleming v. Jefferson Cnty. Sch. Dist. R-1, 298 F.3d 918, 926 (10th Cir. 2002) (citing
Hawkins v. City & Cnty. of Denver, 170 F.3d 1281, 1287 (10th Cir. 1999)).
206 See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273-74 (1988).
207 See Samuel P. Jordan, Viewpoint Restrictions and School-Sponsored Student Speech:
A venues for Heightened Protection, 70 U. Ciii. L. Riv. 1555, 1568 (2003) (quoting Hazelwood
Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988)).
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determinations must be made. First, a determination must be made
that the school affirmatively promotes the speech that is to be
restricted.2 08 Second, the restriction must be reasonably related to a
legitimate pedagogical purpose. 20 9 This standard is extremely deferential to school administrators and permits the restriction of almost any
speech that occurs inside the schoolhouse.2 10
Hazelwood's requirement that speech be school-sponsored in
order to be restricted is interpreted too broadly. An activity could be
perceived to bear the school's imprimatur if community members
might perceive that the school, explicitly or implicitly, promoted its
values.211 Courts, including the Tenth Circuit, have determined that
any "activities that affect learning" are deemed to be school-sponsored. 2 12 The interpretation of the school-sponsored prong broadened
to such a degree that it has been argued that school sponsorship has
been effectively eliminated as a prerequisite for student speech
restriction.21 3
Legitimate pedagogical concern is also an overly broad standard. 2 14 "The universe of legitimate pedagogical concerns is by no
means confined to the academic; .

.

. [for it includes] discipline, cour-

tesy, and respect for authorities."21 5 Furthermore, an activity does not
even have to occur in the confines of the classroom to be considered
related to a legitimate pedagogical concern.216 Indeed, activities as
diverse as teaching civility, learning leadership skills, and exposing
students to the democratic process have been found to satisfy the pedagogical concern prong of the Hazelwood standard.217
In light of how broad the Hazelwood standard is interpreted, a
requirement of viewpoint neutrality is critical to distinguish it from
the control that a private citizen exhibits over speech on his private
208 Id. .(internal citations omitted).
209 Id. (citing Fleming, 298 F.3d at 925).
210 See id. at 1569.
211 Fleming, 298 F.3d at 930.
212 Jordan, supra note 207, at 1568 (citing Fleming, 298 F.3d at 925).
213 Id. (citing Fleming, 298 F.3d at 930; Bruce C. Hafen, Hazelwood School Districtand the
Role of First Amendment Institutions, 1988 DUKE L.J. 685, 693 (1998)).
214 Fleming, 298 F.3d at 931.
215 Poling v. Murphy, 872 F.2d 757, 762 (6th Cir. 1989).
216 Fleming, 298 F.3d at 931 (citing Henerey v. City of St. Charles, 200 F.3d 1128, 1133 (8th
Cir. 1999)).
217 Id. (citing Henerey v. City of St. Charles, 200 F.3d 1128, 1133 (8th Cir. 1999); Poling v.
Murphy, 872 F.2d 757, 762 (6th Cir. 1989)).
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property. The idea that a property owner generally has significant discretion to control speech on his property is well established.2 18 He is
not subject to restrictions on viewpoint discrimination."' Since
"related to legitimate pedagogical concern" and "imprimatur of the
school" cover almost any student activity in the school, the Hazelwood standard would be nearly indistinguishable from the discretion
that a private owner exercises in regulating speech on his property
without a requirement for viewpoint neutrality. This cannot be the
intention of Hazelwood. While the Hazelwood majority set out to
define the boundaries of protection for student speech, they could not
have meant to eliminate these protections altogether.
Hazelwood cannot stand for the proposition that a school principal is equivalent to a private property owner in the schoolhouse. A
more logical conclusion is that the Hazelwood standard distinguishes
from the discretion granted to private property owners by requiring
viewpoint neutrality. This serves to keep student speech protected
and is more likely the intent of the Hazelwood majority.
CONcLUSION

In sum, the Tenth Circuit wrongly interpreted the Supreme
Court's decision in Hazelwood to permit viewpoint discrimination in a
public high school setting. This erroneous interpretation resulted in
the court permitting Columbine High School officials to deny Columbine community members the right to participate in a communitywide project intended to assist in healing those affected by the tragedy. Moreover, permitting viewpoint discrimination in a public school
setting will result in a significant expansion of powers that school officials could use in restricting student speech. This threatens the role of
the school as a place of free diffusion of ideas. Should this issue reach
the Supreme Court, the Court should hold that Hazelwood did not
stand for permitting viewpoint discrimination in schools.

218 See Harold L. Quadres, Content-Neutral Public Forum Regulations: The Rise of the Aesthetic State Interest, the Fall of JudicialScrutiny, 37 HAsnINas L.J. 439, 478 (1986) (citing Blum v.
Yaretsky, 457 U.S. 991, 1011 (1982); United Steelworkers of Am. v. Weber, 443 U.S. 193, 200
(1979); Jackson v. Metro. Edison Co., 419 U.S. 345 (1974)).
219 See id.

