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INTRODUCTION

Civil asset forfeiture laws permit law enforcement agencies to
seize and forfeit property that is "guilty" of being used in the commission of a crime and remit the proceeds to their own budgets.' Federal
prosecutors have characterized civil forfeiture as a "secret weapon" of
government attorneys for accomplishing law enforcement goals.2
Given the pecuniary benefits, law enforcement officers seek civil forfeitures aggressively,3 and the seized assets are sometimes thousands
of times more valuable than contraband sold by defendants.' "Today,
civil forfeiture is most often used to seize assets in drug-related
crimes."' Modern federal civil forfeiture laws authorize the government to seize drugs, drug manufacturing and storage equipment, and
vehicles used to transport drugs.6 Recent promulgations of forfeiture
* J.D. Candidate 2012, George Mason University School of Law; B.A. 2008, Wheaton College. I am grateful to Jarrett Skorup, Kerry Spiewak, Hayes Edwards, Jason Greaves, Jennifer
McLaughlin, and Anders Sleight for their helpful comments. Any errors are mine.
1 Brant C. Hadaway, Comment, Executive Privateers:A Discussion on Why the Civil Asset
Forfeiture Reform Act Will Not Significantly Reform the Practice of Forfeiture, 55 U. MIAMI L.
REv. 81, 84 (2000).
2 Craig Gaumer, A Prosecutor's Secret Weapon: Federal Civil Forfeiture Law, 55 U.S.
Arr'ys' BULL. 59, 59 (2007), available at http://www.justice.gov/usao/eousa/foia-reading-room/
usab5506.pdf.
3 See MARIAN R. WILLIAMS E-TAL., INSTr. FOR JUST., POLICING FOR PROFT: Tom AnusiE OF
CIVIL AssETr FoRFEfuUREu6-7 (2010), available at http://www.ij.org/images/pdf-folder/other
pubs/assetforfeituretoemail.pdf.
4 See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 693 (1974) (Douglas, J.,
dissenting in part) (seizure of a yacht where defendant was caught with one marijuana cigarette);
United States v. 38 Whalers Cove Drive, 954 F.2d 29, 32 (2d Cir. 1991) (seizure of a $145,000
condominium where the defendant sold $250 worth of cocaine).
5 Chet Little, Note, Civil Forfeiture and the Excessive Fines Clause: Does Bajakajian Provide False Hope for Drug-Related Offenders?, 11 U. FLA. J.L. & Pun. Poti'Y 203, 204 (2000)
(citing Scott Hiassen, Forfeiture Law Funds Police Targeting Drug Dealers, Cox NEws SFRv.,
Oct. 1, 1999, at 3).
6 Eric Blumenson & Eva Nilsen, Policing for Profit: The Drug War's Hidden Economic
Agenda, 65 U. CIn. L. REV. 35, 44 (1998).
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laws, moreover, allow "substitute assets" to be seized, including cash,
bank accounts, boats, planes, and homes, in an effort to strike at the
economic roots of criminal networks.
Nearly all forfeitures sought today occur through civil suits, not
criminal.' Civil asset forfeiture is a powerful weapon because it
requires no conviction to obtain someone's property.' Under the primary federal civil asset forfeiture statute, the government need only
show by a preponderance of evidence that the owner used the property to facilitate a drug crime."o Law enforcement officers seize nearly
any property "tainted" by illegal activity, usually without even bringing criminal charges." Despite increasing use of forfeitures, drug use
and sales remain stubbornly consistent over time, and drug use has
actually increased in the past decade among some demographics.12
Despite ineffectiveness at curbing drug use,13 local, state, and federal
law enforcement agencies resist attempts to moderate these forfeiture
laws, in part because law enforcement agencies have grown increasingly dependent on the pecuniary benefits from these seizures.14
7 21 U.S.C. § 881(a) (2006) (listing the assets that may be seized, including "[a]ll conveyances, including aircraft, vehicles, or vessels . . . [and] moneys, negotiable instruments, securities,
or other things of value furnished or intended to be furnished by any person in exchange for a
controlled substance or listed chemical in violation of this [statute], all proceeds traceable to
such an exchange, and all moneys, negotiable instruments, and securities used or intended to be
used to facilitate any violation of this subchapter"); see also Blumenson & Nilsen, supra note 6,
at 44-45 ("Today cash, bank accounts, jewelry, cars, boats, airplanes, businesses, houses, and land
are all fair game.").
8 Brian J. Henchey, LII Backgrounder on Forfeiture, LEGAL INFO. INST., http://www.law.

cornell.edu/http://www.law.cornell.edu/background/forfeiture (last updated July 5, 1999).
9 See The Palmyra, 25 U.S. (12 Wheat.) 1, 15 (1827) ("[N]o personal conviction of the
offender is necessary to enforce a forfeiture in rem . . . .

10 See 18 U.S.C. § 983(c) (2006).
11 Blumenson & Nilsen, supra note 6, at 77 (citing Andrew Schneider & Mary Pat Flaherty,
Drug Law Leaves Trail of Innocents, Cii. TRIn., Aug. 11, 1991, at C1) (stating that at least
eighty percent of federal forfeitures involve owners against whom charges are never brought).
12 SUBSTANCE ABUSE

&

MENTAL HEAITI SERvs. ADMIN., HHS, RESULTS FROM TilE 2009

USE AND HEAL-TI: VOLUMiE I. SUMMARY oF NAIONAL FINDINGS
21 fig.2.8 (2010) [hereinafter HHS DRUG SURVEY], available at http://oas.samhsa.gov/NSDUH/
2k9NSDUH/2k9ResultsP.pdf (illustrating that drug use by Americans aged fifty to fifty-nine
increased from 2.7% in 2002 to 6.2% in 2009).
13 See id. at 15 fig. 2.2 (showing that surveys examining illicit drug use in the previous
month have been remarkably stable for the past decade).
14 See generally WILLIAMS ET AL., supra note 3, at 12; see also Legislation Opposed by the
National Fraternal Order of Police, FRATERNAL ORDER OF POLICF, http://www.fop.net/legislative/oppose.shtml (last visited April 18, 2012) (showing that the Fraternal Order of Police, a
national organization representing thousands of law enforcement officers, opposes any weakening of the Civil Asset Forfeiture Reform Act of 2000).
NATIONAL SuRVEY ON DRUG
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There is voluminous literature that criticizes asset forfeiture law,
especially focusing on the fact that law enforcement has a direct financial stake in forfeitures." In a 1993 case, Justice Thomas expressed his
reservations regarding civil asset forfeiture laws, which many scholars
and judges share,16
[L]ike the majority, I am disturbed by the breadth of new civil forfeiture statutes . . . . Given that current practice under [the law] appears

to be far removed from the legal fiction upon which the civil forfeiture
doctrine is based, it may be necessary-in an appropriate case-to
reevaluate our generally deferential approach to legislative judgments
in this area of civil forfeiture.17
While the individuals facing property seizures in civil forfeiture cases
are often guilty of drug-related crimes," this is not always true, and in
fact civil forfeitures do not depend on the guilt or innocence of the
owner. With alarming regularity, law enforcement confiscates personal assets and real estate with only the barest of constitutional safeguards.' 9 The government rarely brings charges and few property
owners contest the forfeitures.20 Fortunately, new statutes,2 1 changes
in public opinion regarding drug use,22 and Supreme Court decisions
15 See generally Todd Barnet, Legal Fiction and Forfeiture: An Historical Analysis of the
Civil Asset Forfeiture Reform Act, 40 Duo. L. REv. 77 (2001); Barclay Thomas Johnson, Note,
Restoring Civility-The Civil Asset Forfeiture Reform Act of 2000: Baby Steps Towards a More
Civilized Civil Forfeiture System, 35 INo. L. REV. 1045 (2001); David Benjamin Ross, Comment,
Civil Forfeiture: A Fiction That Offends Due Process, 13 REGENT U. L. REV. 259 (2001);
Blumenson & Nilsen, supra note 6.
16 Blumenson & Nilsen, supra note 6, at 100-01.
17 United States v. James Daniel Good Real Property, 510 U.S. 43, 81-82 (1993) (Thomas,
J., concurring in part and dissenting in part).
18 See LEONARD W. Lrvy, A LICENSE To STEAL: THE FORFEITURE OF PROPERTY 7 (1996).
19 See id.

20 Blumenson & Nilsen, supra note 6, at 77 (citing Andrew Schneider & Mary Pat Flaherty,
Drug Law Leaves Trail of Innocents, Cinu. TRIn., Aug. 11, 1991, at C1, available at http://articles.chicagotribune.com/1991-08-11/news/9103270854 1_seizure-law-drugs-marijuana) (stating
that at least eighty percent of forfeitures involve owners against whom charges are never
brought and a similar percentage is not contested in court).
21 See, e.g., H.B. 10-1352, 67th Gen. Assemb., 2d Reg. Sess. (Colo. 2010) (lowering statutory penalties for simple possession or use of controlled substances).
22 See Jimmy Carter, Call Off the Global Drug War, N.Y. TImus, June 16, 2011, at A35,
available at http://www.nytimes.com/2011/06/17/opinion/17carter.html; Nigel Morris, All Drugs
Should Be Legalised to Beat Dealers, Says Former Minister, TiHE INDEPEN. (Dec. 16, 2010), http:/
/www.independent.co.uk/news/uk/politics/all-drugs-should-be-legalised-to-beat-dealers-says-former-minister-2161635.html (a former British drugs minister advocating the legalization of all
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in the past twenty years 23 may soon threaten the ease of executing civil
forfeitures.
In Austin v. United States, the Supreme Court weakened the principle upon which civil forfeiture sits-the ancient legal fiction of
"guilty property." 2 4 For the first time, the Supreme Court recognized
civil forfeitures as partially punitive-not merely remedial-and subject to Eighth Amendment excessive fines analysis. 25 Five years later,
in United States v. Bajakajian, the Supreme Court clarified its new

excessive fines jurisprudence and held that a punitive forfeiture is
unconstitutional "if it is grossly disproportional to the gravity of the
defendant's offense." 2 6 Political pressures to provide forfeiture claimants more constitutional safeguards will likely increase as recreational
drug use becomes more acceptable and as state and federal policymakers scrutinize the costs of implementing the war on drugs.2 7 Drug
laws have become substantially more liberal since the Austin and
Bajakajian decisions in the mid-1990s 28 and many academics and
policymakers are touting the possible benefits of further liberalizarecreational drugs); Fernando H. Cardoso et al., The War on Drugs Is a Failure, WALL ST. J.,
Feb. 23, 2009, at A14 (the former presidents of Brazil, Mexico, and Columbia stating that despite
a thirty year war on narcotics and trafficking, "[tloday, we are further than ever from the goal of
eradicating drugs"); Nicholas D. Kristof, Drugs Won the War, N.Y. TIMEs, June 13, 2009, at
WK10, available at http://www.nytimes.com/2009/06/14/opinion/14kristof.html; see also Melissa
Bell, Pat Robertson: Supporter of Legalized Pot?, WASH. POST BLOG (Dec. 23, 2010, 9:56 AM),
http://voices.washingtonpost.com/blog-post/2010/12/pat-robertsonlatest-supporter.html (indicating that even Pat Robertson, the influential evangelical reverend, is sympathetic to
decriminalization of marijuana).
23 See Austin v. United States, 509 U.S. 602,622-23 (1993) (subjecting civil forfeitures to an
excessive fines inquiry); United States v. James Daniel Good Real Property, 510 U.S. 43, 81-82
(1993) (Thomas, J., concurring in part and dissenting in part) (questioning the legality of civil
forfeitures).
24 See Austin v. United States, 509 U.S. 602, 622-23 (1993).
25 Id. at 622 (citing Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257,
265 (1989)).
26 United States v. Bajakajian, 524 U.S. 321, 334 (1998).
27 For a public choice analysis of civil asset forfeiture laws, see Donald J. Boudreaux &
A.C. Pritchard, Civil Forfeitureand the War on Drugs: Lessons from Economics and History, 33
SAN DIEGo L. Rrv. 79, 82-86 (1996).

28 Since the mid-1990s, seventeen states and the District of Columbia have legalized medical marijuana. Medical Marijuana:Information for Each State, NAT'L O;G. FOR THE REFORM

oF MARIJUANA LAWs, http://www.norml.org/index.cfm?Group ID=3391 (last visited Apr. 18,
2012). Several state legislatures are considering proposals to legalize and tax marijuana to combat falling tax revenues. Kim Dixon & Lisa Lambert, States High on Pot Tax as Budget Cure,
RrUTERS, Mar. 30, 2010, http://www.reuters.com/article/ idUSTRE6http://www.reuters.com/articlel idUSTRE62T4RL20100330.
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tion.2 9 These social and legal trends will likely force courts to reassess
what represents an excessively punitive civil forfeiture.
Whether a particular civil forfeiture is an unconstitutional excessive fine depends on the court in which a claimant finds himself. Since
Austin, lower courts have articulated many excessive fines tests in civil
asset forfeiture cases, but no test is dominant.3 0 This Comment argues
that the instrumentality-proportionality test used in United States v.
Zumirez,31 and adopted in various federal and state courts around the
country, represents an appropriate standard because of the heavy burden it places on the government. Given the widespread abuse of civil
forfeiture laws, the perverse incentives faced by law enforcement, and
that the greatest burden falls on those most vulnerable to police
abuse, the burden on the government in civil forfeiture cases should
be demanding. Because, in practice, civil asset forfeiture takes a substantial toll on lower-income and racial minority individuals, a strong
excessive fines test is essential to protecting the property of those who
can least afford to lose it. Additionally, because forfeitures have had
no discernible effect on drug use and trafficking, seizing valuable
property-with or without a criminal charge or conviction-is often
gratuitous and violates the Eight Amendment's prohibition against
excessive fines.
Part I of this Comment first describes lengthy history of the
development of civil forfeiture law. It then examines the Austin decision, which established that civil forfeiture is subject to Eighth
Amendment excessive fines analysis, and examines the Civil Asset
Forfeiture Reform Act of 2000 (CAFRA). Part I outlines the three
tests developed by lower courts to ascertain the constitutionality of a
forfeiture. Part II begins with a discussion of the legal strengths and
29 See generally Randy E. Barnett, Bad Trip: Drug Prohibitionand the Weakness of Public
Policy, 103 YALE L.J. 2593 (1994); David B. Kopel & Trevor Burrus, Reducing the Drug War's
Damage to Government Budgets, 35 HARV. J.L. & Puii. Pot'v 543 (2012). One commentator
predicts that if the war on drugs were eliminated, America's "black problem" would end within
one generation. John McWhorter, Getting Darnell Off the Corners: Why America Should Ride
the Anti-Drug-War Wave, THE Nizw Rir'unuc, Dec. 31, 2010, http://www.tnr.com/blog/80669/
getting-darnell-the-corners-why-america-should-ride-the-anti-drug-war-wave ("The black [social
and economic] malaise in the U.S. is currently like a card house; the Drug War is a single card
which, if pulled out, would collapse the whole thing.").
30 See Johnson, supra note 15, at 1064 ("Given the lack of clarity . . . in the Supreme
Court's analysis of the proper manner by which to analyze a forfeiture under the Excessive Fines
Clause, it is not surprising that the lower courts are split on what test is applicable . . .
31 United States v. 6625 Zumirez Drive, 845 F. Supp. 725 (C.D. Cal. 1994).
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weaknesses of the excessive fines tests. Part II then argues that the
Zumirez test is the superior test to protect defendants from unconstitutionally excessive fines. Part II concludes by proposing modifications to the Zumirez instrumentality-proportionality test that would
improve its application in forfeiture cases.
I.

BACKGROUND

Civil asset forfeiture law has a uniquely long history with roots
dating back to biblical times. This Section traces the history of civil
asset forfeiture laws through the Prohibition era and their adoption in
the modern war on drugs. This Section then reviews the 1993
Supreme Court decision in Austin v. United States, in which the Court
first required proportionality review in civil forfeiture cases under the
Eighth Amendment. Finally, this Section examines the Civil Asset
Forfeiture Reform Act of 2000, and discusses the Act's revealed
strengths and weaknesses.
A.

The History of Civil Asset Forfeiture

Forfeiture of property involved in wrongful or unlawful activities
is an ancient practice. In the common law era, jurists and commentators believed the Bible prescribed the doctrine.32 Notably, Sir Edward
Coke and Sir William Blackstone identified the ancient legal principle
known as deodand,3 which mandated that any chattel that directly
caused the death of a person be forfeited to the king to appease God's
wrath.34 Modern in rem civil forfeiture in America stems from this
concept of deodandum, which converged with the more recent principle that the right to property could be denied to a wrongdoer.3 5 Civil
forfeiture, then, is an action brought by the government against property under the legal fiction that the property is guilty of an offense
32 Johnson, supra note 15, at 1047 (quoting Exodus 21:28 (New Jerusalem Bible)) ("If an
ox gores a man or woman to death, the ox will be stoned and its meat will not be eaten, but the
owner of the ox will not be liable.").
33 Id. (citing 1 BOUVIER's LAw DICTIONARY 844 (8th ed. 1914)) (mistranslating from deodandum, "a thing that must be offered to God").
34 Id. at 1048 (citing I BouviER's LAw DICnONARY 844 (8th ed. 1914)).
35 See id.; see also Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 682 (1974)
. English Law provided for statutory forfeitures of offending objects used in the violation of
the customs and revenue laws-likely a product of the confluence and merger of the deodand
tradition and the belief that the right to own property could be denied the wrongdoer.").
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against the sovereign and is thus forfeitable to the sovereign. 36 Since
it is a suit against guilty property, civil asset forfeiture cases are often
easily identified by their colorful party names, like One Lot Emerald
Cut Stones & One Ring v. United States, 37 United States v. One Assortment of 89 Firearms," and United States v. All Funds Presently on
Deposit or Attempted to Be Deposited in Any Accounts Maintained at
American Express Bank."
Deodandum was abolished in the mid-nineteenth century in
England, and America's Founding Fathers nearly abolished the doctrines of criminal and civil forfeitures.4 0 In rem forfeitures remained
in maritime law, however, to gain jurisdiction over absent ship owners
and ships abandoned by pirates.4 1 In rem forfeitures were useful in
these maritime situations because they do not depend on a criminal
conviction for the wrongful act.42 Because of these rare maritime
cases, civil forfeitures survived in American case law to the present

day. 43
When Prohibition began in the first half the twentieth century,
use of civil forfeiture reemerged and was expanded to combat criminal bootlegging networks." Use of civil forfeitures then exploded in
the 1980s as a law enforcement weapon in the war on drugs.4 5 Forfeiture first became a tool in the war on drugs under the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (CDAPCA), 46 and
Congress expanded the type of property subject to forfeiture in 1978.47
36 See Barry L. Johnson, Purging the Cruel and Unusual: The Autonomous Excessive Fines
Clause and Desert-Based Constitutional Limits on Forfeiture After United States v. Bajakajian,
2000 U. ILL. L. Ruiv. 461, 466 (2000).
37 409 U.S. 232 (1972).
38 465 U.S. 354 (1984).
39 832 F. Supp. 542 (E.D.N.Y. 1993).
40 See Hadaway, supra note 1, at 89 (citing The Palmyra, 25 U.S. (12 Wheat.) 1, 14 (1827))
("Forfeiture was a hated measure among the colonists ... [but] remained a tool ... in certain
matters involving the collection of revenue, and at admiralty.").
41 See The Palmyra, 25 U.S. (12 Wheat.) 1, 14 (1827).
42 See The Palmyra, 25 U.S. (12 Wheat.) at 15 ("[N]o personal conviction of the offender is
necessary to enforce a forfeiture in rem .....
43 See Hadaway, supra note 1, at 90.
44 Id. (citing the National Prohibition Act, ch. 85, 41 Stat. 305, 316 (1919) (repealed 1933)).
45 Ross, supra note 15, at 262 (citing Joy Chatman, Note, Losing the Battle, But Not the
War: The Future Use of Civil Forfeiture by Law Enforcement Agencies After Austin v. United
States, 38 S-r. Louis U. L.J. 739, 747 (1994)).
46 See 21 U.S.C. § 881 (2006).
47 See Hadaway, supra note 1, at 93 (citing Psychotropic Substances Act of 1978, Pub. L.
No. 95-633, § 301(a), 92 Stat. 3777 (1978) (codified as amended at 21 U.S.C. § 881 (a)(6) (1994)).
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Significantly, the 1984 amendments to the CDAPCA earmarked forfeited assets exclusively for law enforcement,4 8 ending the practice of
depositing them into the U.S. Treasury's general fund.49 Since that
change, forfeitures represent a lucrative revenue supplement to federal and state budgets. In 2010, the federal government seized nearly
two billion dollars in cash, real estate, and other contraband, distributing most of the proceeds to law enforcement agencies. 0
Though the distinctions between criminal and civil forfeitures
may appear unclear, they derive from completely different legal traditions and implement very different procedures."' A criminal forfeiture is in personam and must be preceded by a conviction.5 2 In
contrast, civil forfeiture cases provide claimants few of the constitutional protections afforded to criminal defendants.53 Civil forfeiture
cases do not require a jury, do not require a criminal conviction, and
are subject to a lower standard of proof of guilt.5 4 Rules governing
civil forfeiture also grant the government broad civil discovery tools to
investigate the claimant and incriminate the property being seized.
Law enforcement may even seek both a criminal forfeiture and civil
forfeiture for the same underlying offense.56 Finally, criminal forfeitures are entirely punitive, while civil forfeitures are usually identified
as remedial rather than punitive.57 Despite these procedural and substantive differences, civil claimants received some criminal defendantlike constitutional protection when, in 1993, the Supreme Court in
48 Hadaway, supra note 1, at 93.
49 Johnson, supra note 15, at 1050.
50 Asset Forfeiture Fund and Seized Asset Deposit Fund: Method of Disposition of Forfeited
Property - Fiscal Year 2010, DOJ, http://www.justice.gov/jmd/afp/02fundreport/2010http://www.
justice.gov/jmd/afp/02fundreport/2010affr/report5.htm (last updated January 2012) [hereinafter
2010 DOJ Asset Forfeiture Fund].
51 See United States v. Bajakajian, 524 U.S. 321, 322, 330, 331 n.6, 343 n.18 (1998).
52 See Libretti v. United States, 516 U.S. 29, 39 (1995); see also United States v. Casey, 444
F.3d 1071,1075 (9th Cir. 2006) (citing United States v. Nava, 404 F.3d 1119,1124 (9th Cir. 2005)
(stating that criminal forfeitures have been routinely categorized as in personam judgments).
53 See United States v. Michelle's Lounge, 39 F.3d 684, 696 (7th Cir. 1994) ("[C]ivil forfeiture claimants usually have been unable to avail themselves of the constitutional guarantees
afforded to criminal defendants.").
54 Hadaway, supra note 1, at 97. With the passage of CAFRA, the burden of proof was
raised to a preponderance of the evidence. See infra Part IC.
55 Gaumer, supra note 2, at 69-70, 72.
56 See United States v. Ursery, 518 U.S. 267, 274, 292 (1996).
57 Hadaway, supra note 1, at 97.
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Austin recognized that in rem seizures are often punitive in purpose,
thus subject to Excessive Fines Clause challenges by claimants.
B.

Austin v. United States

For decades prior to the 1990s, courts struck down civil forfeitures as excessive in only the most extreme cases.5 9 Much of the reluctance to strike down forfeitures was because an in rem forfeiture is a
civil action, and courts believed the Eighth Amendment prohibition
against excessive fines applied only in criminal cases.o In fact, prior
to the Austin decision in 1993, only the Second Circuit had applied the
Excessive Fines Clause in a civil forfeiture case. 61 The Supreme Court
heard Austin to resolve a circuit split as to whether civil forfeitures
could be unconstitutionally excessive. 62
In August 1990, after a sting operation, Richard Austin pled
guilty to one count of possessing two grams of cocaine with intent to
distribute, and a South Dakota state court sentenced him to seven
years imprisonment.6 3 The next month, the United States brought an
in rem action in federal district court against Austin's mobile home
and auto body shop." Austin contested the seizure, arguing that the
58 Austin v. United States, 509 U.S. 602, 621-22 (1993) ("In light of the historical understanding of forfeiture as punishment ... and the evidence that Congress understood [certain civil
forfeiture] provisions as serving to deter and to punish, we cannot conclude that forfeiture under
[those forfeiture statutes] serves solely a remedial purpose."); but see Ursery, 518 U.S. at 292
(holding that in rem forfeitures do not constitute punishment for purposes of the Double Jeopardy Clause of the Fifth Amendment).
59 Johnson, supra note 15, at 1060-61.
60 See United States v. On Leong Chinese Merchs. Ass'n Bldg., 918 F.2d 1289, 1296 (7th
Cir. 1990) ("[C]ourts uniformly have held that the Eighth Amendment does not apply to civil in
rem actions, since they are remedial in nature and not punishments for crimes."); United States
v. 40 Moon Hill Rd., 884 F.2d 41, 43 (1st Cir. 1989) (citing United States v. $250,000 U.S. Currency, 808 F.2d 895, 900 (1st Cir. 1987)).
61 See United States v. 38 Whalers Cove Drive, 954 F.2d 29 (2d Cir. 1991) (agreeing with
appellant that the Eighth Amendment attaches when an individual is subject to civil sanctions
classified as punitive); see also Sarah N. Welling & Medrith Lee Hager, Defining Excessiveness:
Applying the Eighth Amendment to Civil Forfeiture After Austin v. United States, 83 Ky. L.J.
835, 841 (1995) (stating that Whalers Cove created a circuit split over whether the Excessive
Fines Clause applied outside criminal prosecutions).
62 See Austin v. United States, 509 U.S. 602, 606 (1993).
63 Id. at 604-05.
64 Id. The suit was brought under Title 21 Section 881, which provides that the following
shall be subject to forfeiture:
(4) All conveyances, including aircraft, vehicles, or vessels, which are used, or are
intended for use, to transport, or in any manner to facilitate the transportation, sale,
receipt, possession, or concealment of property described in paragraph (1), (2), or (9).
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Eighth Amendment's Excessive Fines Clause applied to in rem civil
forfeiture proceedings. 65 Reversing the Eighth Circuit Court of
Appeals, which had "reluctantly agreed with the government,"66 the
Supreme Court sided with Austin and held that the civil forfeiture in
the case was punitive and thus subject to excessive fines review.67
Nothing in the text and history of the Eighth Amendment, the
Court noted, limits the application of the Excessive Fines Clause to
criminal cases. 68 The Excessive Fines Clause is meant to limit the government's power to extract payments as punishment, and "[t]he
notion of punishment .. . cuts across the division between the civil and
the criminal law."69 According to the Court, the relevant question for
excessive fines purposes is not whether a forfeiture is civil or criminal,
but whether it is punishment.7 0 Since the federal forfeiture statutes at
issue provided for an "innocent owner" defense and other exemptions
focusing on the culpability of the owner of the property, the Court
reasoned that Congress had a deterrent-hence, punitive-effect in
mind when it crafted the legislation. 1
The Court rejected the government's argument that civil forfeiture is purely remedial because the "forfeiture of property . . . [is] a

penalty that ha[s] absolutely no correlation to any damages sustained
by society or to the cost of enforcing the law." 72 Since the forfeiture
statute was not remedial, the Court held that taking property from
(7) All real property ... which is used, or intended to be used, in any manner or part, to
commit, or to facilitate the commission of, a violation of this subchapter punishable by
more than one year's imprisonment.
21 U.S.C. § 881(a)(4), (7) (2006).
65 Austin, 509 U.S. at 605 (citing U.S. CONsr. amend. VIII).
66 United States v. 508 Depot St., 964 F.2d 814, 817 (8th Cir. 1992).
67 Austin, 509 U.S. at 621-22 (citing United States v. Halper, 490 U.S. 435, 448 (1989);
Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 265 (1989)).
68 Id. at 607-08. The Eighth Amendment says: "Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted." U.S. CONsr. amend.
VIII.
69 Austin, 509 U.S. at 610 (quoting United States v. Halper, 490 U.S. 435, 447-48 (1989));
see also Boyd v. United States, 116 U.S. 616, 634 (1886) ("[Plroceedings instituted for the purpose of declaring the forfeiture of a man's property by reason of offenses committed by him,
though they may be civil in form, are in their nature criminal."); United States v. U.S. Coin &
Currency, 401 U.S. 715, 718 (1971) (citing Boyd v. United States, 116 U.S. 616, 634 (1886)).
70 Austin, 509 U.S. at 610.
71 Id. at 619-22.
72 Id. at 621 (alterations in original) (internal quotation marks omitted) (quoting United
States v. Ward, 448 U.S. 242, 254 (1980)).
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individuals who may or may not have been convicted of a crime is
punitive:
[W]e cannot conclude that forfeiture under [the statute] serves solely
a remedial purpose. We therefore conclude that forfeiture under
these provisions constitutes "payment to a sovereign as punishment
for some offense," and, as such, is subject to the limitations of the
Eighth Amendment's Excessive Fines Clause.
Significantly, the Court in Austin expressly declined to articulate a test
for "unconstitutionally excessive" and left it to the lower courts to
determine.7 4
C.

The Civil Asset Forfeiture Reform Act

In light of widespread law enforcement abuses throughout the
1980s and 1990s, U.S. Congressman Henry Hyde sought reform starting in 1993.71 Rep. Hyde's sustained effort culminated years later in
the passage of CAFRA in 2000, which President Clinton signed into
law after it passed by large margins in the House and the Senate.76
Rep. Hyde sought several significant changes to federal civil forfeiture
law and succeeded in getting some of his proposed reforms through
CAFRA." Prior to CAFRA, the government merely needed to show
probable cause that property was subject to forfeiture, and then the
burden of proof fell on the owner to show by a preponderance of the
evidence that the property was not "guilty" to avoid forfeiture.
73 Id. at 622 (internal citations omitted).
74 Id. ("Prudence dictates that we allow the lower courts to consider that question in the
first instance.").
75 See Civil Asset Forfeiture Reform Act of 1993, H.R. 2417, 103d Cong. (1993) (introduced by Rep. Hyde).
76 See Civil Asset Forfeiture Reform Act of 2000, Pub. L. No. 106-185, 114 Stat. 202 (2000)
(codified in part at 18 U.S.C. § 983 (2006)).
77 Hadaway, supra note 1, at 102-03. While in some ways CAFRA improved the situation
for claimants, in others, it expanded federal authority to seize assets; the net effect of CAFRA is
rather mixed. See Joel T. Kornfeld & Anthony A. De Corso, Uncivil Forfeitures:Skillful Practitioners Can Take Advantage of the Newly Available Remedies to Undo Unjustified Civil Forfeitures, L.A. LAWYER, Oct. 2003, at 42, 46, available at http://www.lacba.org/showpage.cfm?pageid
=3327 ("Some of the harsher aspects of forfeiture procedure have been ameliorated, but the
types of crimes and properties to which forfeiture applies have been significantly expanded.").
78 Hadaway, supra note 1, at 103-04 (citing H.R. REP. No. 106-192, at 11 n.47 (1999))
("[O]nce the government had seized the property, its burden of probable cause was already met,
and the government could simply sit and wait for the claimant to prove his case.").
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CAFRA increased the burden on the government to a "preponderance of the evidence," a compromise, because Rep. Hyde wanted the
burden raised to a "clear and convincing evidence" standard but the
Clinton Justice Department resisted.79 Rep. Hyde also succeeded in
providing an innocent owner defense80 and appointment of counsel to
indigent claimants who lost their homes.s"
Despite these successes, CAFRA did not ameliorate one of the
more corrupting features of civil forfeiture. Through federal "adoption" and "equitable sharing" laws, state police can submit their forfeitures to federal law enforcement agencies to avoid unfavorable
state laws that restrict the amount that state law enforcement can
keep.8 2 Federal agencies "adopt" the forfeiture cases from state police
and return up to eighty-five percent of any forfeiture proceeds to the
state police, unencumbered by state restrictions, while keeping the
remainder.83 This bypassing of state and local laws, which often
require that forfeiture proceeds be remitted into an education or general fund, raises serious federalism concerns." Some state legislatures, concerned about police abuses in seeking forfeitures, have
experimented with ways to lessen the profit motive, such as depositing
forfeiture proceeds into the state's general treasury.85 Federal adop79 See Hadaway, supra note 1, at 104-05 (citing Civil Asset Forfeiture Reform Act of 2000,
Pub. L. No.106-185, 114 Stat. 202, 205-06 (2000) (codified as amended at 18 U.S.C. § 983(c)(1)
(2006)); H.R. Rev. No. 106-1658 (1999)).
80 See id. at 107 (citing Civil Asset Forfeiture Reform Act of 2000), Pub. L. No. 106-185, §2,
114 Stat. 202, 206 (2000) (codified as amended at 18 U.S.C. §983(d) (2006)).
81 See id. at 106 (citing Civil Asset Forfeiture Reform Act of 2000, Pub. L. No.106-185, 114
Stat. 202, 205 (2000) (codified as amended at 18 U.S.C. § 983(b)(1) (2006)); H.R. Rmr. No. 1061658 (1999)).
82 Eric Moores, Note, Reforming the Civil Asset Forfeiture Reform Act, 51 ARiz. L. Riv.
777, 794 (2009) (citing Todd Barnet, Legal Fiction and Forfeiture: An HistoricalAnalysis of the
Civil Asset Forfeiture Reform Act, 40 Duo. L. Rev. 77, 100 (2001)) ("Equitable sharing is used
when federal forfeiture is more favorable to state and local police, which usually occurs when
state law mandates that law enforcement keep a smaller amount than that available under equitable sharing.").
83 See, e.g., The Attorney General's Guidelines on Seized and Forfeited Property, USAM 9118.530 (July 1990), available at http://www.justice.gov/usaoleousalfoia-reading-room/usam/
title9/118mcrm.htm ("In cases involving adoptive seizures that are forfeited in contested judicial
proceedings, the determining official shall allocate to the United States twenty (20) percent of
the . . . proceeds realized through the disposition of the forfeited property."). The DOJ retains
only fifteen percent of proceeds if the forfeiture is uncontested. Id.
84 See, e.g., IND. Com7 ANN. § 16-42-20-5(e) (West 2012) (providing that all forfeiture proceeds go to the state's common school fund); Vr. STArr. ANN. tit. 18 §§ 4244(d), 4247 (West 2012)
(providing that forfeiture funds are remitted to the state treasury).
85 See id.
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tion statutes, however, undermine these attempts by states to mitigate

the corrupting nature of civil forfeitures. 86
Despite more protections for claimants, CAFRA has done relatively little to stem the lucrative nature of seizures. In 1996, when
Rep. Hyde was seeking reform of forfeiture laws, $338 million87 worth
of seizures were deposited into the Department of Justice's Asset Forfeiture Fund.88 In 2008, that number approached $1.3 billion,89 and in
90
2010 law enforcement seized nearly two billion dollars in assets.

Despite congressional intent, enforcement attitudes do not appear to
have changed substantially since the pre-CAFRA days when the
Attorney General urged U.S. Attorneys to increase forfeitures to
meet the DOJ's budget target. 91 In an embarrassing 2008 incident for
the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), for
instance, members of Congress reprimanded the ATF when they discovered it had "adopted" a new meaning for the ATF's acronym"Always Think Forfeiture"-on some of their equipment purchased
with forfeiture funds.92 Many state and local police face budget
crunches and view forfeiture proceeds as an important part of their
budgets, hence the need for a heavier burden in forfeiture proceedings
to balance the adverse incentive.9 3
86 See Attorney General's Guidelines, supra note 83.
87 H.R. Ri-ir. No. 106-192, at 4 (1999).
88 See DOJ, ASSET FORiEr[URE FUND: FY 2009 PERFORMANCE BUDGET 2 (2009), http://
www.justice.gov/jmd/2009justification/pdf/fy09-aff.pdfhttp://www.justice.gov/jmd/2009justification/pdf/fy09-aff.pdf ("The Assets Forfeiture Fund ... was created by the Comprehensive Crime
Control Act of 1984 ... to be a repository of the proceeds of forfeitures under any law enforced
and administered by the Department of Justice.").
89 WILLIAMS Er AL., supra note 3, at 6-7, 31 tbl. 6.
90 2010 DOJ Asset Forfeiture Fund, supra note 50.
91 See United States v. James Daniel Good Real Property, 510 U.S. 43, 55-56 n.2 (1993)
(second alteration in original) (quoting Executive Office for United States Attorneys, DOJ, 38
U.S. Arr'ys' Bui .. 180 (1990)) ("We must significantly increase production to reach our budget
target.... Failure to achieve the $470 million projection would expose the Department's forfeiture program to criticism and undermine confidence in our budget projections. Every effort
must be made to increase forfeiture income during the remaining three months of [fiscal year]
1990.").
92 See Press Release, Project Vote Smart, Sali Introduces Always Think Freedom Act (June
12, 2008), available at http://www.votesmart.org/public-statement/349880/sali-introduces-alwaysthink-freedom-act.
93 Moores, supra note 82, at 791-92; see also Legislation Opposed by the National Fraternal
Order of Police, FRATERNAL ORDER OF POLICE, http://www.fop.net/legislative/oppose.shtml
(last visited April 18, 2012) (showing that the Fraternal Order of Police, a national organization
representing thousands of law enforcement officers, opposes any weakening of the Civil Asset
Forfeiture Reform Act of 2000). One survey of police departments reported that forty percent
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Three Tests for Civil Forfeiture

Since the Austin Court declined to articulate a test in civil forfeiture cases, lower courts developed their own excessive fines tests,
many drawing from Justice Scalia's concurrence in Austin, where he
proposed what has become known as the "instrumentality test" for
determining excessive punishment.94 There is relatively little caselaw
concerning the Excessive Fines Clause-the Supreme Court had not
even considered the clause until 1989 9 5-so courts have had to create
their own tests for excessiveness ex nihilo. After the decision in Austin nearly two decades ago, there are now three tests, with some variations, that courts frequently use in civil forfeiture cases. 6 This Section
reviews the three tests and indicates which Courts of Appeals have
adopted each test.'
1. Hybrid Instrumentality-Proportionality Test: Zumirez
Zumirez represents a version of the hybrid instrumentality-proportionality test, first formulated by a Ninth Circuit district court. 98
The Second99 and Tenth' 0 Circuit Courts of Appeals have their own
hybrid versions, and the Illinois Supreme Court has adopted Zumirez
of police executives believe civil forfeiture funds are "necessary as a budget supplement." A
Truck in the Dock: How the Police Can Seize Your Stuff when You Have Not Been Proven Guilty
of Anything, Tim ECONOMIST (May 27, 2010), http://www.economist.com/node/16219747.
94 See Austin v. United States, 509 U.S. 602, 623-28 (1993) (Scalia, J., concurring) ("The
question is not how much the confiscated property is worth, but whether the confiscated property has a close enough relationship to the offense.") (emphasis in original).
95 See Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989).
96 United States v. 221 Dana Ave., 81 F. Supp. 2d 182, 190 (D. Mass. 2000) (citing United
States v. 40 Clark Rd., 52 F. Supp. 2d 254, 266-67 (D. Mass. 1999); United States v. 154 Manley
Rd. 4 F. Supp. 2d 65, 68-69 (D.R.I. 1998)) ("Since Austin, three tests have emerged for determining whether a forfeiture violates the Excessive Fines Clause: 1) the 'instrumentality' or 'nexus'
test . . .; 2) the 'proportionality' test ... ; and 3) the hybrid 'instrumentality-proportionality' test,
which first utilizes an instrumentality test and then applies a proportionality analysis."), vacated,
261 F.3d 65 (1st Cir. 2001).
97 The D.C., Third, Fifth, and Eighth Circuit Courts of Appeals are omitted from this
review. These courts either have not articulated an excessive fines test in civil cases, or have not
updated their tests since Bajakajian was issued in 1998.
98 See generally United States v. 6625 Zumirez Drive, 845 F. Supp. 725 (C.D. Cal. 1994).
99 See von Hofe v. United States, 492 F.3d 175, 186 (2d Cir. 2007) (citing United States v. 32
Medley Lane, 372 F. Supp. 2d 248, 266 (D. Conn. 2005)) (holding that the defendant's forfeiture
of one-half interest in the property did not violate the Excessive Fines Clause).
10 See United States v. Wagoner Cnty. Real Estate, 278 F.3d 1091, 1101 n.8 (10th Cir.
2002) (citing United States v. 829 Calle de Madero, 100 F.3d 734, 737-38 (10th Cir. 1996)).
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in civil forfeiture cases.10 ' Logically, this hybrid test is more likely to
find that a civil forfeiture is unconstitutionally excessive, like the court
in Zurnirez did, because the property seized must be both proportionate and an integral part of the underlying crime.
In Zurnirez, Gene Wall contested the pending forfeiture of his
$925,000 Malibu home, in which he had over $600,000 in equity. 10 2
His son had been convicted of possessing and selling cocaine while
living in the house, and law enforcement filed for the house's
seizure.103 In the excessive fines challenge that followed, the district
court judge provided a novel proportionality test that considers: (1)
the gravity of the offense compared with the harshness of the forfeiture; (2) whether the property was an integralpart of the commission
of the crime; and (3) whether the criminal activity involving the defendant property was extensive in terms of time and spatial use.'"
Applying the first factor, the court found that forfeiture of the
home would be unfairly harsh considering that Wall was acquitted of
any wrongdoing."0 s As for the second factor, the court found that the
house was nothing more than a place where drugs were sold, so it was
not integral to the crime, which could have occurred anywhere.10 6
Further, the court found that forfeiture would do little to deter future
crimes.107 For the third factor, the court found that criminal activity
was extensive in terms of spatial use."' Officers found narcotics paraphernalia in five bedrooms, a shed, and a vegetable garden.' 09 Since
only the third factor weighed in favor of permitting the forfeiture, the
court granted Wall's motion for summary judgment, holding that forfeiture of the property would violate the Excessive Fines Clause."i0
1o See People ex rel. Waller v. 1989 Ford F350 Truck, 162 Ill. 2d 78, 89-90 (Ill. 1994) (citing
United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 735 (C.D. Cal. 1994)).
102 Zumirez, 845 F. Supp. at 730.
103 Id. Most drug-related civil seizures, like the one in Zumirez, are under 21 U.S.C.
§ 881(a)(7) (2006), which provides that "[a]ll real property ... which is used, or intended to be
used, in any manner or part, to commit, or to facilitate the commission of, a violation of this
subchapter punishable by more than one year's imprisonment" will be subject to forfeiture.
§ 881 (a)(7).
104 Zumirez, 845 F. Supp. at 732.
105 Id. at 737.
106 Id. at 737-38.
107 Id. at 738 (citing United States v. 835 Seventh St., 820 F. Supp. 688, 696 (N.D.N.Y.
1993)).
108 Id.
109 Id.
110 United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 738 (C.D. Cal. 1994).
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2. Instrumentality Test: Chandler
The Fourth Circuit Court of Appeals is the only U.S. Circuit
Court that consistently uses the instrumentality test.i" It is not clear if
the Fourth Circuit will continue to use the instrumentality test in the
future, however. In a 2000 case, the court appeared to adopt the
grossly disproportionate analysis from Bajakajian, which considers
proportionality.1 2 However, in its most recent civil forfeiture excessive fines case, the three-judge panel split: one favored the continued
use of the instrumentality test,"' one concurred in the judgment but
thought the instrumentality test was vulnerable after Bajakajian,"4
and one vigorously dissenting judge believed the analysis required
proportionality review after Bajakajian."5 In any case, it is worth
evaluating this test because in rem forfeitures have historically
required instrumentality, and instrumentality was the standard proposed in Justice Scalia's Austin concurrence.'16
In Chandler, a 1994 case, the federal government brought a civil
asset forfeiture action against a thirty-three-acre property in rural
North Carolina."' Mr. Chandler, the owner, intervened."' At trial,
the government presented evidence that Mr. Chandler had, for years,
distributed small amounts of cocaine-mostly to pay employees for
work on the farm-and sold bales of marijuana from a farmhouse and
a barn on the property." 9 The district court agreed that probable
cause existed,'120 and the jury found that Mr. Chandler had not proven
the property's innocence by a preponderance of the evidence.12' Law
enforcement subsequently seized the property. 122
111 See, e.g., United States v. Chandler, 36 F.3d 358, 365 (4th Cir. 1994).
112 See United States v. Ahmad, 213 F.3d 805, 815-16 (4th Cir. 2000) (citing United States
v. Bajakajian, 524 U.S. 321, 348 (1998)); see also infra Section I.D.3 (discussing Bajakajian).
"3 See United States v. Brunk, 11 Fed. App'x 147, 148 (4th Cir. 2001).
114 See id. at 148 (Traxler, J., concurring).
115 See id. at 149, 153 (Goodwin, J., dissenting). See also Ahmad, 213 F.3d at 815-16 (using
Bajakajian'sgross proportionality analysis in a civil forfeiture case).
116 See Austin v. United States, 509 U.S. 602, 627-28 (1993) (Scalia, J., concurring).
117 United States v. Chandler, 36 F.3d 358, 360 (4th Cir. 1994), overruled by United States
v. Bajakajian, 524 U.S. 321, 334-35 (1998) (overruling the three-part instrumentality test).
118 Id. at 361.
119 Id.

120 Id. Prior to CAFRA, the court only needed to find probable cause to justify a seizure.
See Barbara J. Van Arsdale, Annotation, Validity, Construction, and Application of Civil Asset
Forfeiture Reform Act of 2000 (CAFRA), 195 A.L.R. FED. 349 (2004).
121 See Chandler, 36 F.3d at 361.
122 See id.
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Mr. Chandler appealed the ruling as an excessive fine in violation
of the Eighth Amendment.'2 He pointed out that he had not been
convicted of anything, and argued that, if anything, only the house and
barn should be forfeitable, not the rest of the land.124 The Court of
Appeals for the Fourth Circuit disagreed, outlining a three-part instrumentality test that considered "(1) the nexus between the offense and
the property and the extent of the property's role in the offense, (2)
the role and culpability of the owner, and (3) the possibility of separating offending property . .. from the remainder [of the property]."125
The court rejected all proportionality tests,12 6 reasoning that instrumentality was the proper test because in rem forfeitures were rooted
in the "guilty property" fiction, and the Supreme Court had been
equivocal in the past about whether the Eighth Amendment requires
proportionality review.1 27 Further, since the proportionality principle
derives from the Cruel and Unusual Punishment Clause, the Chandler
court decided proportionality was not applicable to the excessiveness
inquiry in civil forfeiture cases.128
Applying the test to the case, the court found a substantial nexus
between the property and the offense.12 9 In particular, the court highlighted that the acreage was an important or necessary part of the
drug activity, because the seclusion provided the privacy needed for
the illegal activity.13 0 Mr. Chandler also improved the property with
proceeds from the illicit sales, which contributed to the nexus between
the wrongdoing and the property.'31 As for the other factors, the
court found Mr. Chandler culpable for his drug distribution and found
the buildings not easily separated from the thirty-three acres.'13 2
Under the test, the court concluded, the property was a substantial
Id. at 362.
Id.
125 Id. at 365.
126 Id. at 360 ("We articulate in this case an instrumentality test, rejecting any proportionality test, for determining whether a civil forfeiture . . . is excessive.").
127 United States v. Chandler, 36 F.3d 358, 365 (4th Cir. 1994) (citing Harmelin v. Michigan, 501 U.S. 957, 964-66 (1991)) ("At least two justices, Justice Scalia and Chief Justice Rehnquist, flatly stated that the proportionality principle did not exist in the Eighth Amendment
123
124

128 Id. at 365-66.
129 Id. at 366.
130 Id.
131 Id.
132 Id.
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and meaningful instrumentality, and the thirty-three acres and buildings were subject to forfeiture. 133
3. Grossly Disproportionate Test: Claremont
In the 1998 Bajakajian, the Supreme Court developed the grossly
disproportionate test, also called the proportional test.'34 The First,135
Sixth,' 36 Seventh,'137 Ninth,'138 and Eleventh 39 Circuit Courts of
Appeals subsequently adopted the grossly disproportionate test.140
Bajakajian was a criminal (not civil) forfeiture case where the government seized over $350,000 in cash from a man attempting to fly overseas.141 The government prosecuted the defendant for not reporting
the cash to a customs officer, which is a federal crime with a criminal
forfeiture provision.12 When the man challenged the U.S. Customs
seizure, the Supreme Court engaged in an excessive fines review, saying "[tihe touchstone of the constitutional inquiry under the Excessive
The applicable
Fines Clause is the principle of proportionality. ."14
to the
"grossly
disproportional"
forfeiture
is
whether
the
test was
44
gravity of the offense.1
As mentioned, several Courts of Appeals have adopted a proportional test derived from Bajakajian. 45 Claremont Street, a 2004 First

Circuit case, is representative.' 4 5 In that case, the United States seized
a three-family dwelling because Ms. Benavides, the owner and claim133 United States v. Chandler, 36 F.3d 358, 366 (4th Cir. 1994).
134 United States v. Bajakajian, 524 U.S. 321, 322 (1998).
135 See United States v. 45 Claremont St., 395 F.3d 1, 6 (1st Cir. 2004).
136 See United States v. 415 E. Mitchell Ave., 149 F.3d 472, 477 (6th Cir. 1998) (citing
United States v. Bajakajian, 524 U.S. 321 (1998)).
137 See Towers v. City of Chicago, 173 F.3d 619, 624, 625-626 (7th Cir. 1999) (citing United
States v. Bajakajian, 524 U.S. 321 (1998)).
138 See United States v. $273, 969.04 U.S. Currency, 164 F.3d 462, 466 (9th Cir. 1999) (citing
United States v. Bajakajian, 524 U.S. 321 (1998)).
139 See United States v. 817 N.E. 29th Drive, 175 F.3d 1304, 1309 (11th Cir. 1999) (citing
United States v. Bajakajian, 524 U.S. 321 (1998)).
140 Since CAFRA requires in most situations that the government establish there is a "substantial connection" between the property and the offense, these proportionality tests look a lot
like a hybrid test in practice. See 18 U.S.C. § 983(c)(3) (2006). In any case, since Zumirez
requires the property be "integral" to the crime to be seized, it is worth discussing the differences. See United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 732 (C.D. Cal. 1994).
141 United States v. Bajakajian, 524 U.S. 321, 324 (1998).
142 Id.
143 Id. at 334.
144 Id.

145 See United States v. 45 Claremont St., 395 F.3d 1 (1st Cir. 2004).
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ant, had aided her live-in boyfriend with drug sales out of their
home.1 "4 In particular, she served as a translator for her Spanishspeaking boyfriend in his dealings with drug traffickers. 4 7 When a
sale she helped set up commenced in her kitchen-during which she
was with her children in another room-law enforcement agents
raided the home, made arrests, and later seized Ms. Benavides' home
under a federal civil asset forfeiture statute.14 8
Ms. Benavides challenged the seizure as unconstitutionally excessive, and the court stated the only question was "whether the harshness of the forfeiture [was] grossly disproportional to the gravity of
the crime."'14

The court conceded that the forfeiture was harsh com-

pared to her wrongdoing:5 0 the property was worth $200,000, she
lived there with her four young children, and she earned income by
renting out the two other floors. 5 1 However, she knew about the drug
transactions and even arranged some of them.'5 2 To determine excessiveness, the court compared the forfeiture to criminal penalties she
would have faced if convicted.' The underlying drug sale had a maximum statutory punishment of life imprisonment and over $4 million
in fines.' 54 The court compared the value of her house to this maximum fine and concluded the forfeiture was not grossly disproportional
given the gravity Congress had impliedly assigned her offense.' 5
II.

ANALYSIS

Legal precedent, historical precedent, and policy trends support
courts' embrace of the Zumirez hybrid excessive fines test. Section A
explains the legal deficiencies of the instrumentality test and the proportionality test. Section B of this Part argues that the Zumirez test
provides the best framework for protecting claimants when their property is seized by the government and the claimant seeks Eighth
Amendment proportionality review. Finally, Section B proposes
146 Id. at
147 Id. at
148 Id.
149 Id. at
150 Id. at

2.
2-3.
5, 6.
6.

151 United States v. 45 Claremont St, 395 F.3d 1, 6 (1st Cir. 2004).
152 Id. at 2-4.
153 Id. at 6.
154 Id.
155 Id.
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modifications to the Zumirez test that would make the test a stronger
protection against government seizures, and more in accordance with
the protections provided by the Eighth Amendment under the Excessive Fines Clause.
A.

Legal Analysis of Excessive Fines Tests

This Section explains the legal deficiencies of the instrumentality
and proportionality excessive fines tests. The proportionality test is
given significant treatment because it became the most popular excessive fines test after the Supreme Court decided Bajakajian. This Section argues that the courts have adopted the proportionality test based
on a misreading of Bajakajian. Both tests, it is shown, are inappropriate in excessive fines challenges.
1. The Instrumentality Test Should Not Be Used
As stated in Section I.D.2, the viability of the instrumentality test
remains in doubt, especially after Bajakajian, and the analysis here
will be brief. Courts should not adopt the instrumentality test, and it
is a welcome trend that courts have largely abandoned the instrumentality test in favor of another. In contrast to the instrumentality focus,
CAFRA adopts a "grossly disproportional" standard for excessiveness
in civil forfeiture cases-no doubt a reference to the Bajakajian holding, which was less than two years old when CAFRA was passed.156
Congress, then, requires courts to use a proportionality standard in
civil forfeiture cases.157
Further, because there is doubt as to whether Congress can dictate how constitutional rights are evaluated,"' the Bajakajian Court
made it clear that punitive forfeitures require a proportionality determination:159 "We now hold that a punitive forfeiture violates the
156 Civil Asset Forfeiture Reform Act of 2000, Pub. L. No. 106-186, 114 Stat. 202 (codified
as amended at 18 U.S.C. § 983 (2006)) ("If the court finds that the forfeiture is grossly disproportional to the offense it shall reduce or eliminate the forfeiture as necessary to avoid a violation of
the Excessive Fines Clause of the Eighth Amendment of the Constitution."); United States v.
Bajakajian, 524 U.S. 321 (1998)).
157 18 U.S.C. § 983(g)(4) (2006).
158 See City of Boerne v. Flores, 521 U.S. 507, 536 (1997) (citing Marbury v. Madison, 5
U.S. (1 Cranch) 137, 177 (1803)) (holding that only the Supreme Court, and not Congress, can
interpret the Constitution).
159 See United States v. Bajakajian, 524 U.S. 321, 334 (1998) ("The touchstone of the constitutional inquiry under the Excessive Fines Clause is the principle of proportionality . . . .").
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Excessive Fines Clause if it is grossly disproportional to the gravity of
a defendant's offense."160 After this Supreme Court holding in
Bajakajian, lower courts must consider proportionality in their excessive fines tests. Because the instrumentality test omits proportionality, the test should be discarded in civil forfeiture cases. However,
using a proportionality test in civil forfeiture cases is not enough.
2.

The Proportionality Test Should Not Be Used

Proportionality is an attractive excessive fines test because
Bajakajian was a criminal forfeiture case that considered excessiveness, and as a result, several Circuit Courts of Appeals began using a
proportionality test in civil forfeiture cases.' 6 ' The proportionality test
used by the courts, however, mirrors Bajakajian and disregards some
legally significant distinctions between criminal and civil forfeitures. 16 2
There are some similarities between criminal forfeitures and civil forfeitures-namely, both can be punitive. 1 63 For that reason, a civil forSince
feiture challenge requires a proportional consideration."
Bajakajian was a criminal forfeiture, however, simply adopting the
grossly disproportional test is insufficient; civil forfeiture cases are in
rem, and therefore require an instrumentality-proportionality test.
a.

The Supreme Court Maintains the Distinction Between Civil
and Criminal Forfeitures

There are legally significant differences between civil and criminal forfeitures that courts using the Bajakajian proportionality test
ignore. The Supreme Court still maintains the centuries-old civil forfeiture principle that "the thing is . . . primarily considered as the

offender."l 65 The Supreme Court even highlighted in Bajakajian the
different historical traditions from which criminal and civil forfeitures
derive. 16 6 Criminal forfeiture, the Court said, is a much newer legal
160 Id.

161 See supra Part I.D.3.
162 See id.

163 See Austin v. United States, 509 U.S. 602, 621-22 (1993).
164 See United States v. Bajakajian, 524 U.S. 321, 334 (1998) (citing Austin v. United States
509 U.S. 602, 622-23 (1993); Alexander v. United States, 509 U.S. 544, 559 (1993)).
165 E.g., The Palmyra, 25 U.S. (12 Wheat.) 1, 14 (1827).
166 Bajakajian, 524 U.S. at 332 ("[The criminal forfeiture statute] thus descends not from
historic in rem forfeitures of guilty property, but from a different historical tradition: that of in
personam, criminal forfeitures.").
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principle relative to the ancient tradition of in rem forfeiture, as the
first federal criminal forfeiture legislation was the Racketeer Influenced and Corrupt Organizations Act of 1970.167 Additionally, crimi68
The property seized in
nal forfeiture has always been in personam.1
civil forfeiture cases is not like contraband-child pornography, counterfeit currency, unregistered guns, and the like-where possession
alone constitutes a crime.' 69 Civil forfeiture is for "instrumentalities"
used in crimes-like homes, cars, and cash-and the guilt of the property is not apparent.o7 0 To deem property guilty, courts must necessarily examine the relationship between the property and the criminal
offense. This examination into "taint," 7 1 then, requires an instrumentality nexus.
Courts using the proportionality test in civil forfeiture cases rely
on Bajakajian and do not require an instrumentality nexus.172 This
omission is an error because civil forfeiture cases are suits against
property, and not in personam like Bajakajian."I The Supreme Court
has not conflated criminal and civil forfeitures like the courts using the
proportionality test have.174 In Bajakajian, the government argued
that the unreported cash was an instrumentality tainted by the crime
and thus forfeitable.175 The Court expressly declined to consider
instrumentality in criminal forfeiture cases: "Acceptance of the Government's argument would require us to expand the traditional understanding of instrumentality forfeitures. This we decline to do."176 By
inference, then, the Supreme Court maintains a "traditional understanding"17 7 of civil forfeitures and instrumentality is the primary distinguishing characteristic. Thus, courts err by relying on Bajakajian
for in rem cases. This distinction makes sense because, if a court considers only proportionality, an in rem civil forfeiture becomes
equivalent to in personam punishment by disregarding the res-which
167 Id. at 332 n.7 (citing 18 U.S.C. § 1963 (2006)).
168 See Terrence G. Reed, On the Importance of Being Civil: ConstitutionalLimitations on
Civil Forfeiture, 39 N.Y.L. Scii. L. Riv. 255, 267 (1994).
169 See One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 699 (1965).
170 See generally Reed, supra note 168, at 282-83.
171 See Reed, supra note 168, at 259.
172 See supra Part I.D.3.
173 See United States v. Bajakajian, 524 U.S. 321, 333 (1998).
174 See id.

175 See id. (quoting United States v. $145,139 U.S. Currency, 18 F.3d 73, 75 (2d Cir. 1994)).
176 Id.

177 Id.
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is a legal incongruity because civil forfeiture does not require a guilty
owner of the res, only a guilty res.178
This leaves a legally significant gulf-that is, instrumentalitybetween civil and criminal forfeitures. Since the Bajakajian proportionality test disregards instrumentality as an "irrelevant" factor in
criminal forfeiture cases, but maintains a traditional understanding of
instrumentality,17 9 a test considering only proportionality is not appropriate in civil forfeiture cases. The historical requirement for instrumentality, affirmed in Bajakajian, combined with Bajakajian's
requirement for proportionality review in punitive forfeiture cases,so
means that civil forfeiture cases require a hybrid instrumentality-proportionality test like the one used in Zumirez.
b.

Comparing a Civil Forfeiture to the Sentencing Guidelines
or Statutory Maximums Is Inappropriate

Another significant problem with proportional tests is that, when
adhering to Bajakajian, courts typically look to the Federal Sentencing Guidelines and congressional penalties for the underlying crimes
to determine proportionality.'"' The Eleventh Circuit has stated, for
instance, that "if the value of the property forfeited is within or near
the permissible range of fines under the sentencing guidelines [sic],
the forfeiture almost certainly is not excessive."182 If the value of the
forfeiture is not grossly disproportional to those penalties, courts typically uphold the forfeiture."' This interpretation is especially problematic because the Bajakajian Court-from whose opinion courts
derive the proportionality test-did not feel bound by the congressionally-mandated penalties or Guidelines in that case.'" Lower courts,
178 See Reed, supra note 168, at 258-59 (quoting The Palmyra, 25 U.S. (12 Wheat.) 1, 15

(1827)).
'79 Bajakajian, 524 U.S. at 333.
180 Id. at 333-34.

181 See United States v. 817 N.E. 29th Drive, 175 F.3d 1304, 1310 (11th Cir. 1999); United
States v. One 1995 Grady White 22' Boat, 415 F. Supp. 2d 590, 592-93 (D. Md. 2006) (allowing a
forfeiture of a residence worth $180,000 and a boat and trailer worth $45,000 where penalty for
the crime, under Sentencing Guidelines, was $2 million); United States v. 32 Medley Lane, 372 F.
Supp. 2d 248, 268 (D. Conn. 2005) (allowing a forfeiture of a residence in which the claimant's
equity was valued at $124,000 and the statutory maximum penalty included a $1 million fine).
182 817 N.E. 29th Drive, 175 F.3d at 1310 (citing United States v. 427 & 429 Hall St., 74 F.3d
1165, 1172-73 (11th Cir. 1996)).
183 See id. 1310-11.
184 See United States v. Bajakajian, 524 U.S. 321, 350-51 (1998) (Kennedy, J., dissenting).
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likewise, should reject comparisons to the Guidelines, like the
Zumirez court did. 85
First, the Sentencing Guidelines are for criminal penalties, not
civil penalties.'86 Congress, through the U.S. Sentencing Commission,
established the Federal Sentencing Guidelines "for use of a sentencing
court in determining the sentence to be imposed in a criminal case
"187 The word "civil" is not mentioned once in the 3,000-word
statute listing the duties of the Sentencing Commission.' 8 It follows
that Congress did not intend for courts to follow the Sentencing
Guidelines and statutory maximums in civil cases contemplating the
Excessive Fines Clause because doing so predictably leads to harsh
penalties.
Second, the gravity of the offense is much less in civil forfeiture
cases. While civil forfeiture statutes are sometimes punitive, the primary offense in civil asset forfeiture cases is negligently or wrongfully
allowing property to be used in a crime.'"9 The Supreme Court said as
much, three years after Austin, in Ursery: "[Civil asset] forfeiture statutes are not directed at those who carry out the crimes, but at owners
who are culpable for the criminal misuse of the property." 190 The
gravity in civil forfeiture cases is much less than in criminal cases, so
looking at what the criminal statutes permit for punishment is
inappropriate.
Further, in criminal forfeiture cases like Bajakajian, the defendant has been found guilty beyond a reasonable doubt.'91 In civil forfeiture cases, which are governed by a preponderance of the evidence
standard, a court will approve a forfeiture even if there is substantial
doubt that the property was used in the commission of the crime,' 9 2
and these cases do not even require a showing of the claimant's guilt.
185 United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 732 (C.D. Cal. 1994) ("[T]here is
no reason to use [a likely fine in the event of a criminal conviction] as a guide to an appropriate
sanction under a civil forfeiture scheme.").
186 See 28 U.S.C. § 994 (2006).
187 Id. § 994(a)(1) (emphasis added).
188 See id. § 994.
189 See United States v. Ursery, 518 U.S. 267, 294 (1996) (Kennedy, J., concurring).
190 Id. (citing Austin v. United States, 509 U.S. 602, 619 (1993)).
191 United States v. Bajakajian, 524 U.S. 321 (1998); see also Austin v. United States, 509
U.S. 602, 608 n.4 (1993) (internal citations omitted) ("[T]he due process requirement that guilt in
a criminal proceeding be proved beyond a reasonable doubt, does not apply to civil forfeiture
proceedings.").
192 See Richard W. Wright, Causation, Responsibility, Risk, Probability, Naked Statistics,
and Proof Pruning the Bramble Bush by Clarifying the Concepts, 73 IOWA L. REV. 1001, 1065
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It is inappropriate, therefore, to look to the Guidelines or statutory
maximums in a civil case where the property is "guilty" after a mere
showing of probable cause (the pre-CAFRA standard when
Bajakajian was decided and the standard in several states) or a preponderance of the evidence.
Finally, using Sentencing Guidelines to measure the excessiveness
of forfeitures means criminals can be punished two times in accordance with the Guidelines for the same event: once in their criminal
case and once in their civil case. While receiving civil and criminal
penalties for the same offense does not violate the Constitution, 1 93 it
resembles an unjust form of double punishment since claimants can be
punished twice in accordance with criminal statutory maximums. Law
enforcement agencies should not have it both ways by prosecuting
someone for a crime and then subsequently depriving him of his property for the same crime with equivalent, or even greater, penalties that
require a lesser evidentiary burden. The Zumirez court-unlike the
courts utilizing the proportional test-recognized the illogic of applying the Guidelines to civil forfeitures and correctly concluded it is
inappropriate and contradicts congressional intent.19 4
B.

Argument and Policy Considerations

In light of the legal deficiencies of the instrumentality and proportionality tests, the Zumirez test should be adopted by courts in
civil forfeiture cases. This Part explains why the hybrid instrumentality-proportionality test is appropriate and recommends some modifications to improve the application of the Zumirez excessive fines test.
1. Zumirez Should be the Excessive Fines Clause Test in Civil
Forfeiture Cases
The CAFRA reforms were a decisive step in the right direction.
However, profound injustices continue because, despite the legal fiction that civil forfeitures are not punitive, claimants are certainly punished when their property and other assets are seized. Yet civil
forfeiture cases provide few of the constitutional safeguards afforded
(1988) ("Some courts and scholars interpret 'preponderance of the evidence' as merely meaning
'more probable than not' ....
).
193 See Ursery, 518 U.S. at 274.
194 See United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 732 (C.D. Cal. 1994).
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to criminals who are similarly punished, and courts have traditionally
given extraordinary deference to lawmakers and law enforcement in
forfeiture cases. 19 5 The court in Zumirez considered excessiveness
more liberally than most courtsl 96 and took a restrictive view of
whether the home was instrumental in the illegal activity.'" Crucially,
the court also refused to use the Sentencing Guidelines when contemplating excessiveness. 98 In this way, using the Zumirez framework
would remedy many of the abuses of forfeiture laws.
First, the Zumirez test places a heavy burden on the government
in forfeiture proceedings. In fact, an Eleventh Circuit district court
refused to apply Zumirez because it believed the burden was too
heavy.19 ' This burden promulgated by Zumirez represents a strength,
not a weakness. A heavier burden for the government would reduce
perverse incentives for law enforcement to unjustly seize property in
civil forfeiture proceedings. Further, in many cases, civil forfeiture
simply represents a circumvention of state laws or criminal procedural
rights that law enforcement agencies find inconvenient.20 0 Increasing
the burden on the government means that there will be a significantly
lower probability that civil forfeitures will violate federalism principles,20 ' due process, or other constitutional principles.20 2
Second, the injustice of excessive civil forfeitures likely falls most
heavily on low-income individuals and racial minorities. Data related
195 Donald J. Boudreaux & A.C. Pritchard, Civil Forfeitureand the War on Drugs: Lessons
from Economics and History, 33 SAN DiEGo L. REv. 79, 81 (1996).
196 See Zumirez, 845 F. Supp. at 733 ("[T]he court must be careful to focus only on the
inherent gravity of the offensive conduct engaged in by the claimant himself, rather than the
inherent gravity of the offense or offenses that the government had probable cause to believe
were committed on the property.").
197 Id. at 734 ("[T]he Court looks not only at whether the defendant property was an integral part of the criminal activity, but whether the defendant property played an extensive or
pervasive role in the commission of the crime.").
198 Id. at 732.

199 United States v. 427 & 429 Hall St., 853 F. Supp. 1389, 1398-99 (M.D. Ala. 1994) (citing
United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 737-38 (C.D. Cal. 1994)), aff'd, 74 F.3d
1165 (11th Cir. 1996).
200 See Todd Barnet, Legal Fiction and Forfeiture: An HistoricalAnalysis of the Civil Asset
Forfeiture Reform Act, 40 Duo. L. REV. 77, 100 (2001).
201 Id. at 101 ("Allowing a state law enforcement agency ... to have the federal government 'adopt' the forfeiture . . . violates state[s'] rights and creates a dangerous and illegal
precedent.").
202 Moores, supra note 82, at 793 (noting that federal law enforcement agencies are "free
to fund themselves in any amount their agents can seize" (citing Eric D. Blumenson & Eva
Nilsen, The Next Stage of Forfeiture Reform, 14 FED. SENT'G REP. 76, 79 (2001))).
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to drug-related civil forfeiture and race is scant,203 and the existing
literature on race and drugs has to be interpreted with care.2 04 However, there are reasons to suspect that racial targeting for civil forfeitures occurs, and while a review of racial profiling literature is outside
of the scope of this Comment, others have begun exploring race and
civil forfeiture. 2 05 California police in twenty-five large cities arrested
blacks for marijuana possession between four and twelve times the
rates they arrested whites, 20 6 even though young whites use marijuana
at higher rates than young blacks. 207 Forfeiture proceedings presumably correlate highly with these kinds of drug arrests. According to one
study, in eighty percent of civil forfeiture proceedings, no crime is ever
charged, 208 and in the fraction of cases where charges are brought,
eighty percent of those cases are not contested in court.20 9 If part of
the reason cases are not contested is because low-income populations
and racial minorities are less likely to hire counsel 21 0 and thus suffer
unjust forfeitures disproportionately, that is another reason to carefully scrutinize civil forfeiture actions.
203 Mary Murphy, Note, Race and Civil Forfeiture:A DisparateImpact Hypothesis, 16 Tix.
J. C.L. & C.R. 77, 89 (2010) ("Presently, no available data addresses the racial breakdown of
civil asset forfeiture actions.").
204 David A. Harris, The Stories, the Statistics, and the Law: Why "Driving While Black"
Matters, 84 MINN. L. Riv. 265, 294-96 (1999) (explaining that data related to drug arrests and
race is complex).
205 See Murphy, supra note 203, at 90.
206 HARRY G. LEVINE ET AL., NAACP, ARRESTING BLACKS FOR MARIJUANA IN CALIFORNIA 7-12 (2010), available at http://marijuana-arrests.com/docs/Arresting-Blacks-For-MarijuanaCalifornia.pdf.
207 Id. at 3, 6; see also HARRY G. LEVINE & DBORAI P. SMALL, N.Y. CiviL LI-ERTIES
UNION, MARIJUANA ARREST CRUSADE: RACIAL BIAS AND POuICE POLICY INNEW YORK CITY,
16 (2008), available at http://www.nyclu.org/files/MARIJUANA-ARREST-CRUSADEFinal.
pdf (finding blacks and Hispanics arrested at five and three times, respectively, the rates of
whites in New York City for marijuana possessions).
208 Andrew Schneider & Mary Pat Flaherty, Drug Law Leaves Trail of Innocents, CIII.
TRIB., Aug. 11, 1991, at C1, availableat http://articles.chicagotribune.com/1991-08-11/news/91032
70854 1 seizure-law-drugs-marijuana ("A 10-month study by The Pittsburgh Press shows that 80
percent of the people who lost property to the federal government were never charged with a
crime.").
209 Radley Balko, The ForfeitureRacket, REASON, Feb. 2010, at 35, available at http://reason.com/archives/2010/01/26/the-forfeiture-racket/singlepage.
210 See Erin York Cornwell & Benjamin Cornwell, Access to Expertise as a Form of Social
Capital:An Examination of Race- and Class-Based Disparities in Network Ties to Experts, 51
Soc. Prtsr. 853, 864 (2008) (providing evidence that racial minorities and lower income populations are less likely to have professionals in their social networks).

CIVIL

454

RIGHTS LAw JOURNAL

[Vol. 22:3

While people like Gene Wall, the claimant in Zumirez who had a
nearly one million dollar home, 2 1 1 are able and willing to challenge
their forfeitures in court, individuals with significantly lesser means
cannot be reasonably expected to battle the government in state and
federal court, possibly for years, over a forfeited ten-year-old car or
$500 cash. Without adequate resources to research the applicable
laws or find competent lawyers, lower-income individuals presumably
endure many forfeitures without recourse, even when the forfeiture
was unjust or illegal. Because some forfeiture operations support suspicions that law enforcement agents specifically target racial minorities,212 the current light burden for sustaining forfeitures is particularly
distasteful. Constraining the government's ability to seize property
and assets could protect millions of dollars seized from disadvantaged
and racial minority neighborhoods every year.
2. Modifications to Zumirez
The benefits of the Zumirez test are partially dependent on
judges taking a more forgiving view of the harms caused by the drug
trade. Judges will also need to account for the sometimes perverse,
symbiotic, and lucrative relationship law enforcement has with drug
traffickers and, to a greater extent, small-time users.213 Considering
the well-documented abuses of civil forfeiture laws,214 the failure of
the war on drugs to deter use,215 the increasing financial dependence
211 United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 730 (C.D. Cal. 1994).
212 Howard Witt, Highway robbery? Texas Police Seize Black Motorists' Cash, Cars, CiI.
TRIB. (Mar. 10, 2009), http://www.chicagotribune.com/news/nationworld/chi-texas-profiling-wittmar0,0,6051682.story (describing a federal lawsuit which alleges that Texas state police
targeted primarily black and Latino drivers and seized property under questionable circumstances); Steve Berry, Vogel Faces Bias Suit Over Cash Seizures, ORLANDO SENTINIL, Jun. 18,
1993, at B1, available at http://articles.orlandosentinel.com/1993-06-18/news/9306180975 1
seizures-vogel-suit. See also Sandra Guerra Thompson, Did the War on Drugs Die with the Birth
of the War on Terrorism?:A Closer Look at Civil Forfeiture and Racial Profiling after 9/11, 14
FED. SENT'cG REP,. 147 (2002) (citing studies and literature regarding racial profiling).
213 See Kornfeld & De Corso, supra note 77, at 40 ("Federal civil forfeiture is big business.
It is a lucrative profit center for government, which recovers about one-half billion dollars annually in cash and property. The vast majority of forfeitures are not contested, for a variety of
reasons . . . .").
214 See supra Part I.C.
215 See, e.g., Results from the 2009 National Survey on Drug Use and Health: Volume I.
Summary of NationalFindings, SUBSTANCE ABusE & MENTAL HEALTH SERvs. ADMIN., DEP'T
OF HEALTH AND HUMAN SERVS. (2010), available at http://oas.samhsa.gov/NSDUH/2k9NS

DUH/2k9ResultsP.pdf.
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of law enforcement on forfeiture revenue,216 and the harms that may
disproportionately fall on the disadvantaged,2 17 there is certainly a
moral and legal case to be made for a liberalized attitude in civil forfeiture cases. Even the Zumirez test can lead to harsh results when
applied,2 18 which highlights the fact that the preconceptions of judges
carry great weight in applying an excessive fines test.
a. Reject Use of the Sentencing Guidelines
The court in Zumirez rejected comparing the value of the forfeiture to the penalties in the Sentencing Guidelines, 2 19 but modifying
the Zumirez test to prohibit using the Guidelines and statutory criminal sanctions will lead to less severe forfeitures. Actions by Congress
and the Supreme Court seem to acknowledge that using the Guidelines in civil excessive fines cases is often inappropriate. As described
supra,22 0 the statute creating the duties of the U.S. Sentencing Commission refers only to criminal cases and criminal defendants. 221 Not
once does the statute mention civil cases.22 2 Further, after United
States v. Booker, mandatory application of the Guidelines violates the
Sixth Amendment. 223 After Booker, the Guidelines are merely advisory to the courts in criminal sentencing.2 24 In fact, after Booker, sentencing courts may not even presume that the Guidelines range is
reasonable. 2 25 This is in direct contrast to many court decisions in
many civil asset forfeiture cases-pre- and post-Booker-where the
Guidelines are treated as binding and de facto mandatory.22 6
216 See supra Part I.C.
217 See supra Part I.B.1.
218 See United States v. Rural Route 1, No. 90 C 4722, 1994 WL 194172, at *2-3 (N.D. Ill.
May 16, 1994) (holding that the forfeiture of a residence when the claimant had been convicted
of using a phone in the residence to transact marijuana sales was not excessive after applying the
Zumirez test).
219 United States v. 6625 Zumirez Drive, 845 F. Supp. 725, 732 (C.D. Cal. 1994) ("[T]here is
no reason to use [a likely fine in the event of a criminal conviction] as a guide to an appropriate
sanction under a civil forfeiture scheme.").
220 See supra Part II.A.2.
221 28 U.S.C. § 994(a)(1) (2006).
222 See generally 28 U.S.C. § 994 (2006).
223 See United States v. Booker, 543 U.S. 220, 233, 235-36, 243-44 (2005).
224 William Otis, The Slow, Sad Swoon of the Sentencing Suggestions, 23 FED. SENT'G REP.
115, 115 (2010) (citing Kimbrough v. United States, 552 U.S. 85 (2007)).
225 See Rita v. United States, 551 U.S. 338, 351 (2007) (citing United States v. Booker, 543
U.S. 220, 259-60 (2005)).
226 See Otis, supra note 224, at 115-20.
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Further, more than a decade after Bajakajian, as attitudes
towards the war on drugs worsen,227 judges will likely have more discretion to declare some civil forfeiture seizures grossly disproportional. With this liberalization in the public attitude toward the war
on drugs, courts should feel more comfortable rejecting use of the
Sentencing Guidelines and statutory maximums in civil cases-as in
Zumirez -when the wrongdoing involves nonviolent drug use, sale,
or possession. While the substantial fines imposed by the Sentencing
Guidelines might make sense for major drug traffickers, it is probably
the small-time dealers and mules who usually get caught in the war on
drugs dragnet. It is unjust to severely punish these low-level traffickers with laws intended to deprive the major traffickers of their
livelihoods.228
b.

Assign Less Moral Gravity to Victimless Crimes229

By thinking about the specific harms in a forfeiture case, courts
are appropriately considering the moral gravity of the alleged wrongdoing.230 When courts apply the "gravity of the offense" factor of
Zumirez, they should, like the Court did in Bajakajian, attempt to
determine who is directly harmed by the alleged acts that compelled

227 See Zogby/Inter-American Dialogue Survey: Public Views Clash with U.S. Policy on
Cuba, Immigration, and Drugs, IBOPE INTELIGCONCIA (Oct. 2, 2008) http://www.ibopezogby.
com/news/2008/10/02/zogbyinter-american-dialogue-survey-public-views-clash-with-us-policy-oncuba-immigration-and-drugs/ (finding that in 2008, three in four likely voters believed the war
on drugs was failing). President Obama has acknowledged bipartisan dissatisfaction with the
war on drugs and, prior to the 2008 presidential election, campaigned to moderate the war on
drugs. See Gary Fields, White House Czar Calls for End to 'War on Drugs', WALL Sr. J., May
14, 2009, at A3, available at http://online.wsj.com/article/SB124225891527617397.html. President
Obama's "drug czar" has made efforts to treat drugs as a matter of public health rather than
criminal justice alone. Id.
228 See Little, supra note 5, at 219 ("Although these fines are justified for the sophisticated
dealer, they appear quite unfair to the average drug peddler who uses the profits to pay for his
own addiction or to supplement his income.").
229 Other "victimless crimes" in which law enforcement commonly seeks forfeiture are
prostitution and gambling. See Daytona Grand, Inc. v. City of Daytona Beach, 490 F.3d 860,
882-83 (11th Cir. 2007); United States v. Sellaro, 514 F.2d 114, 124 n.9 (8th Cir. 1973) ("We are
aware that the crime of gambling is classified as a 'victimless' crime by many . . . .").
230 See United States v. 7046 Park Vista Rd., 537 F. Supp. 2d 929, 941 (S.D. Ohio 2008)
(holding that, in determining whether a forfeiture is an excessive fine, the court should consider,
inter alia, the moral gravity of the crime).
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the forfeiture action.231 In its proportionality review, the Bajakajian
Court considered who was injured by the crime of failing to report the
smuggled cash.232 Because the government was only injured in a
"minor way," the Court imputed little gravity to the offense. 23 3 Similarly, drug use and sale-the underlying crimes in most civil forfeiture
cases-are malum prohibitum, not malum in se.234 In most drug cases
there are no obvious harms to others and "the harms of drug criminals
are inflicted primarily on willing 'victims.' 23 5 Since it is not obvious
who suffers direct harm from drug possession and use besides the consenting user, courts should tend to view civil forfeitures as disproportionately excessive since the moral gravity is minimal compared to
violent, fraudulent, and coercive crimes. Civil forfeiture, likewise,
should be viewed as completely appropriate for malum in se crimes
like drunk driving, racketeering,2 36 or terrorism.23 7
By employing the Zumirez mode of analysis and assigning less
moral gravity to consensual drug transactions and drug possession,
courts are more likely to find civil forfeitures unconstitutional and
remove much of the temptation for law enforcement officers to seek
civil forfeitures. This, in turn, would reduce officers' use of costly and
dangerous tactics like surveillance, searches, sting operations, undercover police, informant use, and eavesdropping. If courts seriously
inquired into the party harmed in a particular forfeiture case, courts
would find many more civil forfeiture attempts in drug possession and
231 United States v. Bajakajian, 524 U.S. 321, 339-40 (1998) ("The harm that respondent
caused was ... minimal. Failure to report his currency affected only one party, the Government,
and in a relatively minor way.").
232 Id.
233 Id.
234 See OLIVER WEINDEL HOLMES, JiR., THE COMMON LAw 46 (Dover Publ'ns, Inc. 1991)
(1881) (positing the malum in se-malum prohibitum distinction).
235 David B. Kopel & Trevor Burrus, Reducing the Drug War's Damage to Government
Budgets, 35 HARV. J.L. & Pun. Poit'Y 543, 545 (2012).
It is true that some drug abusers (who are a subset of drug users) cause secondary harms
by not working to support their families, by driving while under the influence, or by stealing to support their habits. The latter two harms remain directly criminalized. The more
diffuse harms caused by some drug abusers (for example, not working) are conceptually
no different from similar harms that result from other, legal, vices, such as alcohol abuse,
gambling abuse, television abuse, sloth, and so on.
Id. at 545 n.9.
236 See 18 U.S.C. § 1963(a) (2006).
237 See 18 U.S.C. § 981(a)(1)(G) (2006) (authorizing forfeiture of all assets of a person
engaged in terrorism).
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drug sale cases-so-called victimless crimes-unconstitutionally
excessive.
CONCLUSION

While the widespread use of civil asset forfeiture ostensibly
serves remedial and punitive purposes, there is little evidence that its
use by law enforcement appreciably deters the criminal acts it is
meant to deter. In fact, there is evidence that abuse by law enforcement officers is significant because of the perverse incentives surrounding forfeitures. 238 There is also evidence that these abuses fall
disproportionately on those least able to find legal recourse. 239 State
and federal courts, by increasing the burden on the government in
civil forfeiture actions through use of the Zumirez instrumentalityproportionality test, can guarantee citizens their constitutional protection from excessive fines. In addition, adoption of the Zumirez test
could significantly alleviate some of the substantial inequities and corrupting influences that result in civil asset forfeiture cases.

See supra notes 88-92.
239 See supra text accompanying notes 196-200.
238

