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INTRODUCTION

Brody Miller, a six-year-old child with autism, is unable to attend
kindergarten classes at Parkview Elementary School because his
school district refuses to allow Brody's trained autism service dog, a
Golden Retriever named Cola, to accompany him to class.' Brody
was diagnosed with autism at age three. Autism impacts Brody's dayto-day life, as he sleeps on average four hours each night; cannot
focus; has never spoken any meaningful words; and does not communicate with anyone, including his parents, teachers, and peers.2 As a
result of his limited communication skills, whenever Brody becomes
frustrated or anxious, he engages in inappropriate behaviors such as
shrieking, pacing, plugging his ears, flapping his arms, or trying to run
* DePaul University College of Law, L.L. M. Healthcare Law, 2011; Valparaiso University
School of Law, J.D. 2010; University of Central Florida, B.A. Political Science, 2006. This author
wishes to thank Dean Glen Weissenberger for his assistance and support while drafting this
Article.
I This hypothetical story was created using a compilation of facts from several recent and
prospective cases where an elementary school has denied a child with autism from bringing a
trained service animal to class as a reasonable accommodation for a child's disability. See, e.g.,
Plaintiff's Memorandum of Points and Authorities in Support of Motion for Preliminary Injunction, C.C. v. Cypress Sch. Dist., No. 2:10-CV-06395-SVM-JEM, 2010 WL 4784533 (C.D. Cal.
Sept. 10, 2010) [hereinafter Plaintiff's Memorandum] (refusing to allow a six-year-old student
with autism to attend classes when accompanied by his trained autism service dog); K.D. v. Villa
Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690, 692 (Ill. App. Ct. 2010)
(refusing to allow a six-year-old child to attend class when accompanied by his trained autism
service dog); Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651, 654 (Ill.
App. Ct. 2009) (affirming the circuit court's preliminary injunction that required the school district to allow a five-year-old child with autism to be accompanied in school by his trained service
dog).
2 See, e.g., Kalbfleisch, 920 N.E.2d at 654-55 (describing how a child with autism would not
communicate with anyone, did not speak any meaningful words, and was unable to focus in
school).
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away.3 Autism further impacts Brody's life in that he adapts poorly to
any change in his daily routine and has difficulty transitioning from his
home to public places, such as school or church. This results in frequent tantrums where Brody engages in kicking, screaming, and biting
lasting up to two hours in duration.' Last year during pre-kindergarten services, Brody escaped from his aide's grasp and darted in front
of a moving school bus. Three months earlier, Brody ran away from
his mother in a grocery store parking lot, and it took police forty-five
minutes to locate Brody, who was found more than a quarter of a mile
away.' As Brody continues to grow and gain strength, his parents
David and Victoria Miller have increasing difficulty controlling him 6
and constantly worry about how to keep Brody safe, both at home and
at school.
The Millers started researching alternative ways to ensure
Brody's safety. Ms. Miller discovered an online article on service dogs
for children with disabilities, including autism. The article explained
how trained service dogs alleviate some symptoms associated with
autism by assisting autistic children to transition into new environments, to develop appropriate social skills and self-regulation skills
that avoid meltdowns, to improve focus, to increase attention span,
and to decrease behavioral incidents.
With the support of Brody's pediatrician, the Millers began investigating whether an autism service dog would be appropriate for
3 See, e.g., K.D., 936 N.E.2d at 694 (discussing how a six-year-old child with autism would
frequently run away in public into dangerous situations and leave the house at night while his
family slept); Kalbfleisch, 920 N.E.2d at 654-55 (describing the behaviors of one five-year-old
child with autism as including daily tantrums of kicking, biting, and screaming; eating nonfood
materials; refusing to walk in public places; sporadically taking off running; inability to fall asleep
on his own and waking up every hour once asleep; inability to communicate with anyone; and
inability to focus).
4 See, e.g., K.D., 936 N.E.2d at 694 (discussing how a six-year-old child with autism had
difficulty transitioning from his home to public places and trouble adapting to changes in his dayto-day routine, which caused the child to have frequent tantrums); Kalbfleisch, 920 N.E.2d at
654-55 (describing the behavior of a five-year-old child with autism to include daily tantrums,
which lasted from one to two hours). In addition, the child with autism refused to "walk when
he was taken to public places" and, as a result, his family was confined to their home. Id. at 655.
5 See, e.g., K.D., 936 N.E.2d at 694; see also SE Alabama Boy Seeks Autism Service Dog,
JUDY VORFELD S O-ICE SUPPORT SERVICES (Jan. 22, 2009), http://www.Ossweb.com/se-alabama-boy-seeks-autism-service-dog.htmi (explaining that many children with autism wander and
are unaware of environmental surroundings, such as traffic, deep water, or strangers).
6 See, e.g., K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690,
694 (Ill. App. Ct. 2010) (noting that as six-year-old K.D. grows, his mother has increasing difficulty controlling him).
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Brody. As part of the family's investigation process, Victoria Miller
informed Brody's elementary school teachers and principal that the
family was investigating obtaining an autism service dog for Brody
and provided the school with several documents explaining some of
the benefits Brody may derive from having a service dog. David and
Victoria repeatedly asked school officials for their input on Brody
obtaining a service dog; however, the school did not respond to their
requests.
After months of extensive research and exhaustion of all other
possibilities, the Miller family decided to apply for a service dog from
the Autism Service Dogs of America ("ASDA") organization and
began the rigorous application process, which included a written
application, a video of Brody interacting with other dogs, and an
application fee.' During Brody's individualized education plan
("IEP") meeting at his school, the IEP team discussed the benefits of
a service dog for Brody and requested information about other
schools that allowed autism service dogs into the classroom.' Based
on these discussions, the Miller family believed that Parkview Elementary School approved of their plan to obtain a service dog for
Brody.
The ASDA later contacted the Millers to inform the family that
Brody was approved as a recipient of one of their individually trained
service animals and that his name had been added to the waiting list
for an ASDA service dog.9 The Miller family began fundraising
within their community to raise the $13,500 necessary to obtain the
service animal for Brody."o After the Millers successfully raised the
money, they notified the ASDA, who informed them that there was a
service dog that had just completed two years of training specific to
7 See, e.g., Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651, 654
(111.App. Ct. 2009) (noting how the family of a child with autism extensively researched whether
a service dog would be appropriate to assist their child and exhausted all other possibilities
before the family decided to apply for one).
8 See, e.g., Verified Complaint T 18, K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd.
of Educ., No. 09-CH-27 (Ill. Cir. Ct. Douglas Cnty. filed July 9, 2009) [hereinafter Verified Complaint] (noting that K.D.'s IEP team discussed his parents' request to grant access to an autism
service dog in school and that the IEP requested information about other schools that allow
autism service animals in the classroom).
9 See, e.g., Kalbfleisch, 920 N.E.2d at 654 (noting that there was a two year waiting list for a
service dog).
10 See, e.g., Verified Complaint, supra note 8, 1 20 (noting that K.D.'s parents raised the
requisite $13,500 to obtain an autistic service animal from the ASDA).
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assisting autistic children and would be available shortly." Further,
the ASDA informed the Miller family that one of its trainers would
bring Brody's service dog, Cola, to the Miller family and provide
Brody's parents and school staff with approximately eighty hours of
training on how to handle the service animal. 2
The Millers immediately requested an IEP meeting to discuss the
imminent arrival of Brody's service dog and to revise Brody's IEP to
allow Cola to accompany Brody to school." The school district, however, denied the Millers' request. 4 The Millers then filed for an
emergency preliminary injunction to enjoin and restrain the school
district from refusing to allow Brody to take Cola to school, and the
court set an expedited hearing."
In the meantime, Cola came to live with the Miller family.
Within a month of having Cola, Brody experienced less frequent tantrums and his recovery time from a tantrum decreased from one or
two hours to mere minutes.16 In addition, Brody used meaningful
words for the first time in his life when he commanded Cola to "sit"
and "stay."" Cola comforted Brody during transitional periods by
applying deep pressure with his head or paw upon command and also
comforted Brody if he woke up in the middle of the night, allowing
11 See, e.g., Kalbfleisch, 920 N.E.2d at 655 (explaining the process for obtaining a service
dog, which included an extensive application, two years of training for the service dog, and more
than eighty hours of training for child's family).
12 See, e.g., Kalbfleisch, 920 N.E.2d at 655-56 (explaining that handler training allowed the
autistic child's parents to be certified dog handlers, meaning they were qualified to train other
people in their own environment on how to handle the service dog).
13 See, e.g., Verified Complaint, supra note 8, 1 24 (explaining that K.D.'s parents sent a
letter to the school district requesting reconsideration of its decision refusing access to K.D.'s
service dog and revision of K.D.'s "IEP to include use of a service dog" and a "plan to prepare
for the service dog's arrival").
14 See Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651, 657 (Ill.
App. Ct. 2009) (explaining that the school district informed the parents of a five-year-old child
with autism that their request for the child to be accompanied by his trained autism service dog
in school had been denied).
15 See, e.g., Kalbfleisch, 920 N.E.2d at 654 (addressing whether an Illinois circuit court
properly granted an order for preliminary injunction to compel the defendant-school district to
permit the plaintiff-student with autism to bring his service dog to class pursuant to Illinois state
law).
16 See, e.g., Kalbfleisch, 920 N.E.2d at 656 (explaining how the child with autism had fewer
tantrums and a speedier recovery after accompaniment by his service dog for about a month).
17 See, e.g., Kalbfleisch, 920 N.E.2d at 656 ("[O]n the second to last day of training, [the
autistic child], for the first time in his life, used meaningful words when he told [his service dog]
to 'wait' and 'hold."').
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Brody to sleep for more than his usual four hours." Because Cola is
tethered to Brody and trained to prevent Brody from running into
dangerous situations, such as parking lots, Brody has stopped trying to
run away. 19 During a single school day, Brody and Cola were separated for only approximately eight hours; however, even this minor
separation disrupted their working relationship.2 0 As the school district continued to uphold its decision to deny the Millers's request to
allow Brody to bring his service dog to school, and, because any separation from Cola disrupted their working relationship, Brody could
not attend the second semester of kindergarten. 2 1
This hypothetical case, based on actual events, illustrates the
recent problem of service animal prohibitions in elementary school
classrooms for autistic children that has been sweeping across the
United States. Studies have found that service animals provide
profound benefits for persons with disabilities, including children with
autism.22 Although school districts have a legal duty to allow service
dogs to accompany persons with disabilities,23 schools nationwide continue to discriminate against children with disabilities when they
refuse access to service dogs trained to help autistic children. 24 The
school district's refusal to allow Cola to accompany Brody in the class18 See, e.g., K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690,
693-94 (Il. App. Ct. 2010) (explaining how a service dog assists a child with autism during transitional periods, such as moving from his home to school or church, by applying deep pressure
with his head or paw upon command). K.D.'s mother explained that he used to have frequent
tantrums whenever he arrived at school, but after he obtained his service dog, K.D. "calmly,
happily" goes into his classroom. Id. at 694.
19 See, e.g., K.D., 936 N.E.2d at 693 (discussing how an autistic service dog is trained to
"stand his ground when tethered to [a child with autism]" and this prevents the child from running away); Kalbfleisch, 920 N.E.2d at 656 (explaining that the child's service dog is trained to
physically knock him down if the child takes off running into a dangerous situation, like traffic,
and, as a result, the child stopped trying to run off).
20 See, e.g., Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651, 656
(Ill. App. Ct. 2009) (providing that the separation of a child with autism and his service dog, even
for only a few hours a day for a few days, was enough to disrupt their working relationship,
causing the dog to stop responding to commands).
21 See, e.g., Verified Complaint, supra note 8, 1$ 32-34 (noting that K.D. was precluded
from attending the final three days of school in 2009 and the Extended School Year program
because the school district denied access to his service animal).
22 See infra Part I.B.
23 See infra Part I.C.
24 See infra Part II.A.1.b (discussing the benefits that service animals can provide for children with disabilities, such as autism). See, e.g., Plaintiffs Memorandum., supra note 1 (refusing
to allow a six-year-old student with autism to attend class with a trained autism service dog);
K.D., 936 N.E.2d at 692 (refusing to allow a child with autism to be accompanied in school by his
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room restricts the Millers's freedom to choose whether to use a service animal to manage the symptoms of their son's autism disorder
and damages the service dog's ability to assist Brody in other areas of
his life because of the limited time Cola has with Brody each day.25
This Article argues that civil rights laws require schools to permit
access to autism service animals. Part I provides a background on
childhood autism, examines how service dogs assist children with
autism, discusses the federal and state laws regulating whether a service dog may accompany a child with autism inside elementary
schools, reviews select court cases, and discusses the reasons schools
resist permitting the use of autism service animals.2 6 Part II analyzes
whether a service animal should be allowed to accompany a child with
autism into the classroom, notes common problems that arise during
litigation of this issue, and proposes a model statute that states could
enact to govern whether and when a public school must permit use of
a service dog.2 7
I.

BACKGROUND

Autism is one of the most serious developmental disabilities in
children and has no known cause or cure.28 Public concern has
increased as the number of children diagnosed with autism each year
continues to rise.2 9 Autism presents many challenges and stresses for
families with an affected child, and parents often turn to schools for

trained service animal); Kalbfleisch, 920 N.E.2d at 656-57 (refusing to allow a student with
autism to attend class when accompanied by a trained autism service dog).
25 See Plaintiff's Memorandum, supra note 1 (noting that harm occurs to a child with
autism when a school district refuses to allow the child to be accompanied in the classroom by a
trained service animal).
26 See infra Part I.
27 See infra Part II.
28 See Catherine Lord, Frequently Asked Questions about Autism Spectrum Diagnoses,
INTERACIlVE AUTIsm NETWORK COMMUNITY (Apr. 9, 2007), http://www.iancommunity.org/cs/
articles/frequently-asked-questions about autism spectrum diagnoses.
29 See Colleen D. Holland, Autism, Insurance, and the IDEA: Providing a Comprehensive
Legal Framework, 95 CORNELL L. REV. 1253, 1253 (2010); see also PBS NewsHour: Autism
Now: How Should We Address Deepening 'National Health Emergency'? (PBS television broadcast Apr. 25, 2011) (transcript available at http://www.pbs.org/newshour/bb/health/jan-junell/
autism6wrapup_04-25.html) [hereinafter PBS NewsHour: Autism Now] (discussing the increasing prevalence of autism in the United States and suggesting that as many as one in every one
hundred children have autism).
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support and treatment.3 0 The best way to help children with autism
learn and grow is through the educational system, because the medical
system does not know enough about the disorder to provide a cure, to
offer preventative measures, or even to treat core symptoms. 31
Although public schools must provide a free and appropriate education to children with disabilities, the process can be long and complicated when parents and schools disagree as to what services are
necessary and appropriate.3 2 Parents and schools often disagree on
whether autism service dogs are necessary and appropriate for autistic
children in the classroom.33
Section A of this Part provides a background on autism, a developmental disorder with no known cause or cure that is rising in prevalence among American children.34 Section B explains how service
animals assist persons with disabilities, specifically children with
autism.3 5 Section C dissects the federal and state laws that impose
30 See Kristen E. Burrows, Cindy L. Adams & Jude Spiers, Sentinels of Safety: Service Dogs
Ensure Safety and Enhance Freedom and Well-Being for Families with Autistic Children, 18
QUAL. HEALiT RES. 1642, 1642 (2008) (explaining the challenges autism presents to families,

including the emotional challenges in "dealing with the loss of the ideal child," additional financial burdens, neglected siblings, social isolation, and confusing health and educational systems).
In addition, autism threatens family cohesion due to the unpredictable and volatile behaviors a
child with autism may exhibit, because these behaviors limit a family's ability to do everyday
activities. Id.; see also Holland, supra note 29, at 1254 (explaining that as parents of a child with
autism "struggle to obtain the ... therapies that they believe represent their child's only hope for
a 'normal' life," they [have] turn[ed] to schools for support); PBS NewsHour: Autism Now,
supra note 29 (distinguishing autism from other diseases because of the continuous pressure
autism imposes on "the family, the community, the school, [and] the state").
31 PBS NewsHour: Autism Now, supra note 29 (stating "children with autism, [are] the
responsibility of the educational system" as persons with disabilities are entitled to have an education that is fair and appropriate); see Lord, supra note 28 (identifying three "primary" ways to
treat autism, one of which is the education system).
32 Holland, supra note 29, at 1254. See PBS NewsHour: Autism Now, supra note 29 (noting
that children with autism are entitled to a free and appropriate education).
33 See, e.g., Pet'rs Proposed Final Order, J.C.B. v. Collier County Sch. Bd., No. 09-6047E,
2011 WL 860546, at *10 (Fla. Div. Admin. Hrgs. Feb. 14, 2011) (describing how the elementary
school of a six-year-old autistic child denied his mother's request that the school permit his
autism service dog to accompany him in the classroom because the school found that service
dog's accompaniment was not necessary to provide the child with a free and appropriate education); see also Amanda Robert, School Bars Autistic Child and His Service Dog, ILLINOIS TiMEs,
July 23, 2009, http://www.illinoistimes.com/Springfield/article-6120-school-bars-autistic-childand-his-service-dog.html (detailing the story of six-year-old Kaleb Drew, a child with autism,
whose family was in shock when their school refused to allow Kaleb to finish the final three days
of his kindergarten program if accompanied by his trained service dog, Chewey).
34 See infra Part I.A.
35 See infra Part I.B.
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obligations on public schools to make accommodations for and provide educational services to children with disabilities. 36 Section D
examines select federal and state court cases brought under these laws
that address whether a public school must allow a child with autism to
be accompanied by a trained service dog inside the classroom.
A.

Autism

Autism spectrum disorder ("ASD") is a collective term that
encompasses five pervasive developmental disorders ("PDD") common in children and individually defined in the Diagnostic and Statistics Manual of Mental Disorders ("DSM").3 1 The five PDDs are: (1)
autism disorder; (2) Asperger's syndrome; (3) pervasive developmental disorder not otherwise defined; (4) childhood disintegrative
disorder; and (5) Rett's syndrome.39 Autism is the most severe developmental disorder in the spectrum, and it is one of the most devastating childhood disorders in terms of effect, prevalence, morbidity,
outcome, impact on the family, and costs to society.40
Autism is a "complex, multi-systemic developmental disorder"
with no known cause, cure, or medical treatment for its symptoms. 41
36 See infra Part I.C.

3 See infra Part I.D.
38 DIAGNosTIc AND SrTiAsnTCs MANUAl OF MENTAL DIsoRoERs 69 (4th ed., American
Psychiatric Association 2000) [hereinafter DSMV-IV-TR]; Tristram Smith, Caroline Magyar &
Angela Arnold-Saritepe, Autism Spectrum Disorder, in HANDBOOK OF SERious EMOTIONAL
DIS-UR3ANCE IN CHILDREN ANI) Al)ouinscnNis 131, 132 (Wiley & Sons, Inc. 2002). See Frangois Martin & Jennifer Farnum, Animal-Assisted Therapy for Children with Pervasive Developmental Disorders, 24(6) WEsRN J. o NURSING RES-AItcIi 657, 658-59 (2002) (listing the five
oF MENTAL HEAIri: A PARENT's GuIme-ro AUTISM SPEdCRUM
PDDs); NAIONAL INsITUrr
DISORDERs 1 (2011) [hereinafter NIMH: A Parent's Guide], available at http://www.nimh.nih.
gov/health/publications/a-parents-guide-to-autism-spectrum-disorder/complete-index.shtm) (noting that both autism and Asperger syndrome are collectively referred to as autism spectrum
disorders or "ASD"; however, each disorder is described independently as its own diagnosis in
the DSM-IV-TR).
39 Smith, Magyar, & Arnold-Saritepe, supra note 38, at 132; Lawrence D. Rosen, M.D.,
Autism Spectrum Disorder: A New Paradigm for Integrative Management, 12(5) Ai_-r-RNAnIvr
& COMPIMENTARy TiIBRAPIIs 228, 228 (2006); see Martin & Farnum, supra note 38, at 659
(identifying the five PDDs and noting that the differences between the disorders include their
prevalence in male children versus female children, their average age of onset, and the specific
deficits common with each disorder).
40 Burrows, Adams & Spiers, supra note 30, at 1642.
41 Rosen, supra note 39, at 228; see Autism Society, About Autism [hereinafter Autism
Society, About Autism], http://www.autism-society.org/about-autism/ (defining autism as a "complex developmental disability that typically appears during the first three years of life and affects
a person's ability to communicate and interact with others").
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The DSM characterizes persons with autism as displaying "severe and
pervasive impairment[s] in several areas of development: reciprocal
social interaction skills, communication skills, or the presence of stereotyped behavior, interests, and activities."4 2 Specifically, research
shows that all children with autism demonstrate some degree of
impairment in their social interactions, verbal and nonverbal communication skills, and interests or behaviors.4 3 Most children with autism
are socially withdrawn, lack appropriate social skills, and exhibit
detachment from their social environments. " In addition, many children with autism engage in "repetitive movements such as rocking or
twirling, or in self-abusive behavior such as biting or head-banging."
Aside from the developmental and behavioral problems, many
children with autism also experience various medical issues, including
digestive problems, seizures, and sensitivity to lights and sounds.46
While these are the most common developmental, behavioral, and
medical symptoms of autism, because the developmental disorder varies greatly among persons, any development, behavior, medical issues,
or combination thereof is possible at any degree of severity.47
Autism is the longest recognized and the most studied childhood
PDD.4 ' The National Institute for Mental Health has labeled autism a
42 DSMV-IV-TR, supra note 38, at 69; see generally Danny Schoenbaechler, Autism,
Schools, and Service Animals: What Must and Should Be Done, 39 J.L. & EDUC. 455, 459 (2010)
(noting that autism is a "spectrum disorder and is defined by certain behaviors that can appear in
any combination and with any degree of severity").
43 Emanuel DiCicco-Bloom, et al., The Developmental Neurobiology of Autism Spectrum
Disorder, 26 J. OF NEUROSCIENCE 6897, 6897-99 (June 28, 2006), available at http://www.jneuro
sci.org/content/26/26/6897.full (stating that autism is most associated with difficult social interactions, speech and language impairments, and "restrictive and/or repetitive interests and behaviors"); Richard L. Simpson, et al., Auism SPECIRUM DISORDERS: INTERVENTIONS AND
TRFATMENTS FOR CHILDREN AND YOUTH 2 (Corwin Press, 2004); Smith, Magyar, & Arnold-

Saritepe, supra note 38, at 131; NIMH: Autism Spectrum Disorders, supra note 38, at 5 ("[A]
child [with autism spectrum disorder] may have little trouble learning to read but exhibit
extremely poor social interaction.").
44 Martin & Farnum, supra note 38, at 659.
45 National Institute of Neurological Disorders and Stroke, Autism Fact Sheet, http://www.
ninds.nih.gov/disorders/autism/detail-autism.htm (last visited June 15, 2011).
46 DiCicco-Bloom, et al., supra note 43, at 6898; see PBS NewsHour, Autism Now: MacNeil
and Lehrer Discuss 'National Emergency' Explored in Series (PBS television broadcast Apr. 15,
2011) (transcript available at http://www.pbs.org/newshour/bb/health/jan-junell/autismpreview_04-15.html) (discussing some of the physical impairments associated with autism disorder,
as exhibited in PBS reporter MacNeil's grandson Nick, a child with a mild form of autism).
47 Schoenbaechler, supra note 42, at 459; Smith, Magyar, & Arnold-Saritepe, supra note 38,
at 131.
48 Lord, supra note 28.
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"tragic epidemic" and a "national emergency" in light of the fact that
autism affects more U.S. children than childhood cancer, diabetes, and
AIDS combined. 49 The Center for Disease Control and Prevention
("CDC") reported in 2007 that 258,305 children ages six through
twenty-one and 39,434 children ages three through five received some
special education services for their autism disorder.so As recently as
2009, the CDC continued to report a rise in the prevalence of autism
among U.S. children.5 1 The CDC reports that autism affects one in
eighty-eight U.S. born children, and one in fifty-four male children.52
In addition to the lack of information on what causes autism disorder in children, there are also no medical treatments that will cure
common symptoms associated with autism.53 Researchers suggest that
49 PBS NewsHour, Autism Now: MacNeil and Lehrer Discuss 'National Emergency'
Explored in Series, supra note 46 (noting that the National Institute for Mental Health recently
called the increasing number of U.S. children diagnosed with autism disorder a "national emergency"); PBS NewsHour, Autism Now: Exploring the 'Phenomenal' Increase in U.S. Prevalence
(PBS television broadcast Apr. 19, 2011) (transcript available at http://www.pbs.org/newshour/
bb/health/jan-junell/autism2preval_04-19.html) (explaining U.S. children are more likely to be
diagnosed with autism than with childhood cancer, diabetes, or AIDS combined); Nat'l Autism
Ass'n, All About Autism, http://www.nationalautismassociation.org/thimerosal.php (noting that
the number of children diagnosed with autism in the United States has been labeled a "tragic
epidemic"); see also Simpson, et al., supra note 43, at 3 (explaining that autism impacts an
estimated 500,000 to 1,500,000 individuals in the United States, thus, making it one of the most
prevalent developmental disorders).
50 Center for Disease Control and Prevention, Autism Spectrum Disorders,(Mar. 27, 2011)
http://www.cdc.gov/ncbddd/autism/topics.html; Holland supra note 29, at 1257 (citing the CDC's
data on the number of U.S. children receiving some educational service relating to their autism
disorder in 2007); Nat'l Autism Ass'n, supra note 49 (reporting that an analysis of the U.S.
Department of Education data from 2000 to 2001 indicates an average increase in autism among
U.S. students of 644 percent).
51 Centers for Disease Control Autism and Developmental Disabilities Monitoring Network, Prevalence of Autism Spectrum Disorders in Multiple Areas of the United States, Surveillance Years 2000 and 2002 (Feb. 8, 2007) [hereinafter CDC Autism and Developmental
Disabilities Monitoring Network], www.cdc.gov/media/pressrel/2007/f070208.htm; see also Lea
Winerman, Effective Education for Autism, 35 MONITOR 46, 46 (2004), available at http://
www.apa.org/monitor/dec04/autism.aspx (stating that the national rate of diagnosed autism spectrum disorders has doubled in the past decade and suggesting that part of the reason for the
rising rates of autism diagnoses is because of an increase in public awareness and recognition of
the disorder).
52 Prevalence of Autism Spectrum Disorders-Autism and Developmental Disabilities Monitoring Network, 14 Sites, United States, 2008, Center for Disease Control and Prevention
(Mar.30, 2012), available at http://www.cdc.gov/mmwr/preview/mmwrhtml/ss6lO3al.htm?s-cidss6103al w; see also NIMH: Autism Spectrum Disorders, supra note 38 (discussing the CDC's
2007 report which suggests that there is an increased prevalence of autism in the United States as
rates are higher now than rates found from studies in the 1980s and early 1990s).
53 Martin & Farnum, supra note 38, at 659 (stating that children with autism do not benefit
from pharmacological interventions and cannot rely on just one method of treatment to manage

2012]

CANINES IN THE CLASSROOM

347

the most effective way to address the symptoms associated with
autism is through educational and behavioral therapies.54 Interventional therapies that provide structure, routine, and communication
skills are crucial for children with autism because without "meaningful
gestures or the language to ask for things, [children] with [autism] are
at a loss to let others know what they need. As a result, they may
simply scream or grab what they want." " Federal law requires public
schools to provide a free and appropriate education to students with
disabilities. 56 Yet many schools find that providing such educational
services is challenging because an autistic child's behaviors are often
socially unacceptable and may present a physical threat to the
afflicted child or those around him. Given that nearly ninety percent
of children with autism exhibit some type of behavioral difficulty, such
as the inability to regulate their emotions, interpret social cues, and
develop age-appropriate communication skills, behavioral intervention therapies are also essential in the treatment of autism.'
Although the educational and behavioral interventions that public school districts must provide are effective and essential ways to
treat autism disorder and must be provided by public school districts,
conflict is common between the school district and the parents of an
all of the child's autism symptoms); Winerman, supra note 51, at 46 (noting that although medications like Ritalin can assist a child with autism who exhibits hyperactivity, the best and most
common treatment for autism is early educational intervention).
54 Plaintiff's Memorandum, supra note 1 (noting that a key component in successful behavioral interventions for autism disorder is providing the child with structure and routine);
Winerman, supra note 51, at 46 (stating that one of the most effective autism treatment programs-Applied Behavioral Analysis-requires approximately forty hours per week of one-onone instruction and, when applied in the classroom setting, provides children with autism disorders stability and behavioral therapy). In addition, children with autism benefit from early and
ongoing educational intervention-a responsibility that falls primarily on public schools. Id.
55 NAIoNAL INSTITUTE OF MENTAL HEAiTH: Au-rism SiciRuM DISORDERS 10 (2010),
available at http://wwwapps.nimh.nih.gov/health/publicationslautism/nimhautismspectrum.pdf;
Plaintiffs Memorandum, supra note 1; see also Holland, supra note 29, at 1278 (explaining that
behavioral intervention therapy can help to eliminate self-injurious behaviors in which a child
with autism might engage).
56 See infra Part I.C.1.
57 See Holland, supra note 29, at 1278 n.125 (citing the National Institute of Neurological
Disorders & Stroke fact sheet and explaining the importance of therapy interventions for children with autism to reduce the risk of self-injurious behaviors); Schoenbaechler, supra note 42,
at 459 (noting that one difficulty for public schools in providing educational services for autistic
children results from the varying ways that autism affects persons).
58 Burrows, Adams & Spiers, supra note 30, at 1642; Smith, Magyar & Arnold-Saritepe,
supra note 38, at 131-32.

348

CIVIL

RIGHTs LAw JOURNAL

[Vol. 22:3

autistic child over what treatments are necessary and appropriate.5 9
For example, some autism treatment programs require that the child
undergo more than forty hours per week of one-on-one instruction, at
an average cost to the school district of $60,000 per year, per child
with autism.' The cost leads many schools to reject such programs as
unnecessary and impracticable. Parents, however, argue that this type
of program is the best way to maximize their child's potential.6 1
Another area of frequent disagreement between school districts and
parents over what services are appropriate and necessary for a child
with autism involves whether the child should be permitted to bring a
trained service animal to school.62
B.

Service Animals
"It is not a myth that . . . animals and children tend to go

together." 63 In the last thirty-five years, studies have found that children gain numerous physiological and behavioral benefits from animals, in particular, when the child has a learning or language disability
59 Winerman, supra note 51, at 46. See, e.g., Angie Mason, Family, Southern District Disagree on Autism Service Dog in School, YORK DAn-Y RiecoiRD, Nov. 14, 2010, available at 2010
WLNR 22732542 (reporting that the Southern York County School District refused to allow a
child with autism to attend class when accompanied by her trained service dog because the
school did not believe the dog's presence was necessary or appropriate).
60 Winerman, supra note 51, at 46.
61 Id. In a 1987 study, researchers found that nearly half the children who received forty
hours per week of behavioral therapy were eventually able to complete normal first-grade classes, while none of the children who received ten hours per week of behavioral therapy were able
to do the same. Id. This study supports the argument of parents that intensive intervention
services provide their child with autism to have the best chance at maximizing his or her potential and should be made available regardless of cost. Id. Parents support the idea that "[i]f
[schools] can't offer what's best for a child, then what [they are] offering isn't enough." Id.; see
generally Mason, supra note 59 (noting that autism advocacy organizations, such as the Autism
Society of America, suggest that the key to providing an autistic child with an accommodation is
to give the student the best situation in which to learn, including allowing the child to be accompanied in the classroom by a service animal).
62 See generally infra Part I.B (discussing how service animals benefit children with autism,
particularly in the classroom); infra Part II.A (analyzing whether a trained autism service dog
should be allowed to accompany a child with autism in the classroom under federal or state
laws); see also Mason, supra note 59 (reporting that a Pennsylvania school district refused to
allow seven-year-old Kaitlyn, a child with autism, to bring her trained autistic service dog, a
black Labrador named "Phillip," into her elementary school class because the district did not
believe the dog was necessary to Kaitlyn's education and did not view the dog as a service
animal).
63 Rebecca J. Huss, The Pervasive Nature of Animal Law: How the Law Impacts the Lives
of People and Their Animal Companions, 43 VAL. U. L. RiEv. 1131, 1135 (2009).
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like autism.M Yet, whether a child with autism should be allowed to
bring a service animal to the classroom is a contentious issue between
parents and school districts.65 In order to appreciate the issue, it is
critical to understand what a service animal is, how it is defined under
federal regulations and various state laws, and the benefits that a child
with autism receives from a service animal.66
Subsection 1 of this Section explains the use of service animals for
persons with disabilities, identifying the type of tasks that a service
animal may perform for an individual with a physical or mental disability and discussing pervasive discrimination against persons with
mental disabilities who use service animals.67 Subsection 2 establishes
how a service animal is defined under federal regulations and various
state laws and explains why the federal regulatory definition was
recently narrowed to exclude many species of animals.6 8 Subsection 3
discusses the numerous benefits that children with autism gain from
having a service dog.69

6 Sunny Nagengast et al., The Effects of the Presence of a Companion Animal on Physiological Arousal and Behavioral Distress in Children During a Physical Examination, 12 J. OiF
PEDIATRIC NURSING 323, 323 (1997) (indicating that research has found numerous physiological
and behavioral benefits that children gain from the presence of an animal). Specifically, prior
studies have demonstrated that animals are extremely beneficial to children with learning and
language disabilities, including autism disorders. Id.; see Burrows, Adams & Spiers, supra note
30, at 1643 (noting that in a 1989 study, researchers found that dogs provide a powerful "multisensory stimulus that can combat the low sensory and affective arousal levels" in children with
autism); Rebecca J. Huss, Why Context Matters: Defining Service Animals Under Federal Law,
37 PEPP. L. RiEV. 1163, 1168-69 (2010) (explaining that both the general population and persons
with disabilities are believed to have improved socialization, happiness, and harmony from the
use of animals).
65 See, e.g., Plaintiff's Memorandum, supra note 1; K.D. v. Villa Grove Cmty. Unit Sch.
Dist. No. 302 Bd. of Educ., 936 N.E. 2d 690, 696-97 (1ll. App. Ct. 2010) (upholding the lower
court's grant of a preliminary injunction that required an Illinois school district to allow a child
with autism to attend classes with his service animal under the state's School Code); Kalbfleisch
v. Columbia Cmty. Unit Sch. Dist., 920 N.E.2d 651, 657 (Ill. App. Ct. 2009) (affirming a preliminary injunction to enjoin an Illinois school district from refusing to allow a child with autism to
attend classes with his service animal); Pet'rs Proposed Final Order, J.C.B. v. Collier County Sch.
Bd., No. 09-6047E, 2011 WL 860546, at *10 (Fla. Div. Admin. Hrgs. Feb. 14, 2011) (seeking
judicial intervention to require a school district to allow a child with autism to bring his service
animal to class, despite the school's finding that the service animal was not necessary in its provision of the child's free and appropriate education).
66 See generally infra Parts I.B.1 -3.
67 See infra Part l.B.1.
68 See infra Part I.B.2.
69 See infra Part 1.B.3.
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1. The Use of Service Animals
There are many ways that persons with disabilities use service
animals.70 Although the most "recognizable" type of service animals
are guide dogs that assist persons with visual impairments and alert
dogs that assist the hearing impaired, service animals receive training
to assist persons with other disabilities, including mobility impairments and neurologic and psychiatric disabilities. 7 1 The use of service
animals to benefit persons with neurologic and psychiatric disabilities
is a relatively recent phenomenon that is growing in popularity.7 2 In
particular, the use of autism service animals is increasing as autism
becomes more familiar to parents of afflicted children and as research
continues to show various benefits that a child with autism gains from
having a service dog.73 The law protects all service animals, regardless
of whether the individual assisted has a physical or mental disability.74
Nevertheless, disability discrimination is pervasive where an individual with a mental disability seeks to use a service animal. 75 This is
because, unlike a physical disability that is apparent to everyone,
mental disabilities are often indiscernible to the untrained eye and the
use of service animals for such purposes is a relatively recent concept.76 In recent years, many school districts have refused to allow
70 Huss, supra note 63, at 1169. See also Perry Zirkel, Service Animals in Public Schools,
257 ED. L. REP. 525, 525 (2010) (stating that service animals are not limited to guide dogs,
despite public misperception).
71 Huss, supra note 63, at 1169 (explaining that service dogs are trained to assist persons
with disabilities beyond visual impairments, including hearing and mobility impairments).
72 See Kristen Burrows, Cindy Adams, & Suzanne Millman, FactorsAffecting Behavior and
Welfare of Service Dogs for Children with Autism Spectrum Disorder,11 J. or APPLE'o ANIMAL
WE LFARE SCIENCE, 42, 42 (2008) (explaining the growing use of autism service animals for persons with neurologic disabilities); Huss, supra note 64, at 1169 (stating that the use of psychiatric
service animals to benefit disabilities such as depression or posttraumatic stress is becoming
common).
7 See, e.g., Burrows, Adams & Millman, supra note 72, at 42-43.
74 Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial Facilities, 28 C.F.R. §§ 36.104, 36.302(c)(1) (2010).
75 See Beth Danon, EmotionalSupport Animal or Service Animal for ADA and Vermont's
Public Accommodation Law Purposes: Does it Make a Difference?, 32 Vr. BAR J. 21, 23-35
(2006) (describing how the law and courts define service animals inconsistently for those with
mental illnesses); see also Mason, supra note 59 (describing the fine line between service animals
and pets and the difficulty the ADA has with this distinction).
76 See Mason, supra note 59 (explaining that the differences in the tasks a service animal
performs depends on the owner's disability). Persons with mental impairments are more likely
to be discriminated against because the line between a service dog and a pet appears "fuzzy,"
especially if the service animal is trained to provide "mitigation." Id.
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service animals working for children with neurologic and psychiatric
disabilities, like autism, into elementary school classrooms because
the school perceives these animals to be mere "comfort animals" 77 and
not legally-recognized "service animals."78
2.

How the Law Defines Service Animals

In general, the law supports the use of service animals by persons
with disabilities.79 Title II of the Americans with Disabilities Act
("ADA") establishes that "no individual shall be discriminated
against on the basis of disability in the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, or accommodations
of any place of public accommodation ... ." The ADA defines "discrimination" as the "failure to make reasonable modifications in policies, practices, or procedures, when such modifications are necessary
to afford such goods, services, facilities, privileges, advantages, or
accommodations to individuals with disabilities . . . ."81 Although the
text of the ADA is silent on the issue of service animals, the federal
regulations promulgated by the Department of Justice, the agency
charged with implementing the ADA, initially defined a service
animal as "any guide dog, signal dog, or other animal individually
trained to work or perform tasks for an individual with a disability,
including, but not limited to, guiding individuals with impaired vision,
alerting individuals with impaired hearing to intruders or sounds, providing minimal protection or rescue work, pulling a wheelchair, or
fetching dropped items."82
77 See, e.g., Mason, supra note 59 (describing an actual example of a school district that
refused to allow a child with autism to be accompanied in class by a trained service animal
because the district did not view the dog as a service animal but rather as a "comfort animal,"
which is not protected by federal law). The district explained that "we understand the dog does
not perform tasks as a service dog, but instead is anticipated to provide some form of deep
pressure, anxiety reduction/comfort, and prevent elopement," which the district claimed were all
symptoms that the child's elementary school could effectively treat without the dog. Id.
78 See infra Part I.B.2.
79 42 U.S.C. § 12182 (2006); see Mason, supra note 59.
80 42 U.S.C. § 12182(a) (2006); see Danon, supra note 75, at 21 (citing Title II of the ADA
and explaining that the law generally protects the use of service animals to accompany persons
with disabilities).
81 42 U.S.C. § 12182(b)(2)(A)(ii) (2006); see Danon, supra note 75, at 21 (referencing the
prohibition of "discriminatory" conduct under Title II of the ADA).
82 28 C.F.R. § 36.104 (2009). See Schoenbaechler, supra note 42, at 456 (citing the definition of a service animal as promulgated by the federal regulations to the ADA).
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In 2008, the Department of Justice amended the regulations to
the ADA and restricted its definition of a service animal to address
fraud concerns.83 The new definition provides that a service animal is
''any . . . dog . . . that is individually trained to do work or perform
tasks for the benefit of an individual with a disability" including persons with "any mental or psychological disorder or condition."8 4
Additionally, the Department of Justice interprets the ADA and
Americans with Disabilities Act Amendments Act ("ADAAA") as
requiring public entities and places of public accommodation to "modify policies, practices, or procedures to permit the use of a service
animal by an individual with a disability.""
An animal whose "sole function is to provide emotional support,
comfort, therapy, [or] companionship" does not meet the definition of
a service animal." Nevertheless, a dog that is individually trained to
perform tasks for a person with psychiatric or cognitive needs, including "interrupting self-mutilations by persons with dissociative identity
disorders; and keeping disoriented persons from danger" is a service
animal as defined by federal regulations.87 Autism service dogs are
individually trained to perform an array of tasks for the physical and
psychological well-being of a person with autism; therefore, autism
service dogs satisfy the federal definition of a service animal and are
entitled to protection under the ADA and ADAAA. In addition to
83 See Rebecca Skloot, Creature Comforts, N.Y. TIMEs, Dec. 31, 2008 (describing how the
new definition of service animal was intended to limit service animals and exclude comfort
animals).
84 28 C.F.R. #H36.104, 36.302(c)(1) (2010). See generally infra Part II.A.1.a.i (explaining
that one reason school districts refuse to allow a child with a disability to bring an animal to
school is because the school district does not believe the animal meets the definition of a service
animal).
85 28 C.F.R. § 36.302(c)(1) (2006); see Danon, supra note 75, at 21 (citing the federal regulations that interpret the ADA to require modifications to policies, practices, and procedures to
allow persons with a disability to use their service animal and explaining that states have enacted
laws based on the federal ADA that similarly prohibit disability discrimination and require public entities and places of public accommodation to modify policies, practices, and rules when
necessary for a person with a disability).
86 28 C.F.R. app. § 36 (2010). See Susan Clark, The Use of Service Animals In Public
Schools: Legal and Policy Implications, 254 ED. LAw REP. 1, at *4 (Apr. 29, 2010) (noting that
the Department of Justice's change to the definition of a service animal makes clear that persons
with mental and cognitive disabilities may have service animals that work for the benefit of their
disability to the same extent that a person with a physical disability may utilize a service animal);
Mason, supra note 59 (noting that although the ADA historically supports access for service
animals that perform some function for a person with a disability, the ADA has never required
schools to allow animals whose sole function is to provide emotional support).
87 28 C.F.R. app. §36 (2010).
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the federal regulations on service animals, many states have enacted
their own public accommodation laws, which similarly prohibit disability discrimination by public entities and require places of public
accommodation to allow access to persons with disabilities when
accompanied by service animals."
3.

Service Animal Benefits to a Child with Autism

Children with autism can substantially benefit from the use of a
trained service dog.89 The primary benefit a child with autism gains
from having a service dog is safety.90 Children with autism are prone
to wandering off or "bolting," so autism service dogs are "tethered" to
their child using a leash and belt system and trained to slow and stop
the child from bolting.91 The tether system allows the child to be more

88 See, e.g., Vermont's Fair Housing and Public Accommodations Act ("VFHPA"), V-r. Sr.
tit. 9, § 4502(c) (2012) (prohibiting disability discrimination, including a failure to modify
policies, procedures, and practices, when "modifications are necessary to offer goods, services,
facilities, privileges, advantages, or accommodations to individuals with disabilities . . . ."). The
Vermont statute also provides that "[aln owner or operator of a place of public accommodation
or his or her employee or agent shall not prohibit from entering a place of public accommodation (1) an individual with a disability accompanied by a service animal." Id. § 4502(b)(1). See
also Danon, supra note 75, at 21 (citing VFHPA and explaining the obligations it imposes).
89 Martin & Farnum, supra note 38, at 667. Studies have shown that children with autism
benefit from the use of animals because animals can increase the child's pro-social behaviors,
decrease the child's self-absorption, and lessen the child's stereotypical behaviors. Id. at 659. In
addition, children with autism who utilized a service animal were found to laugh more and
appeared to be more playful and energetic than children with autism that did not incorporate a
dog into the treatment program. Id. at 667. See Burrows, Adams & Millman, supra note 72, at
43 (discussing the various ways that an autistic service dog benefits an autistic child, with safety
being the primary benefit).
90 See, e.g., Plaintiff's Memorandum, supra note 1 (explaining that autism service dog Eddy
was trained to address an autistic child's safety and self-stimulatory behavioral problems); Kalbfleisch v. Columbia Cmty. Unit Sch. Dist., 920 N.E.2d 651, 656 (Ill. App. Ct. 2009) (describing
the tasks that the autism service dog performed for the benefit of his child with autism, which
included minimizing the child's tantrums and recovery time, physically knocking the child down
if he runs into a dangerous situation, helping the child fall and remain asleep, and drawing the
child out of stimming by batting him with his nose).
91 Burrows, Adams & Millman, supra note 72, at 43. The service dog is most often a
Retriever, a breed known for its patience, suitable physical size, and trainability. Id. The dog is
trained to slow its small child on command to prevent the child from bolting into traffic. Id. The
dog and child are attached using a leash and belt system, allowing the dog to slow and stop the
child should the child attempt to bolt off while simultaneously allowing the child the independence to walk without having to hold the hand of an adult. Id.
ANN.
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independent, for example, by allowing the child with autism to walk
without having to hold an adult's hand.92
Beyond physical safety, an autism service dog provides other benefits, including improvements to the child's physiological, psychological, social, and cognitive development.9 3 In general, the use of a
service dog may increase a child's social awareness by improving the
child's mood and ability to focus.94 Autism service dogs are also
trained to sense and mitigate a child's anxiety attacks, to reduce overstimulation, to provide stabilization, to prevent tantrums through
applying deep pressure or lying on top of the child, and to provide an
outlet for the child to re-direct self-stimulatory behaviors. The use
of autism service dogs can also help improve public awareness and
acceptance of developmental disabilities. 96
A service animal provides a child copious and critical aid that
includes helping the child to bond with his surroundings and with
other persons, improving the child's attention span, broadening the
child's focus to external things, encouraging the child's development
of communicative skills, and promoting social interactions between
the child and other persons.97 To avoid disrupting the working relationship between the child with autism and his service dog, it is impor92 See Burrows, Adams & Spiers, supra note 30, at 1642-43 (explaining the use of the tether
system and the benefits that an autism service animal provides to a child with the developmental
disorder).
93 Id. at 1643. For example, service dogs can provide "powerful multisensory stimulus,"
which combats the low sensory and affective arousal levels in a child with autism. Id.; Martin &
Farnum, supra note 38, at 658. Studies have found that animals can benefit people through
lowering heart rates and blood pressure, reducing anxiety, alleviating depression, and improving
self-esteem and communication skills. Martin & Farnum, supra note 38, at 657. See Ruth Cox,
The Human/Animal Bond as a Correlate of Family Functioning, 2 CLINICAL NURSING

RESEARCH 224, 224-25 (1993) (noting that pets have beneficial psychological effects on the
health and well-being of their human companions); Laurel Redefer & Joan Goodman, Brief
Report: Pet-FacilitatedTherapy with Autistic Children, 19 J. OF AUTISM & DEVELOPMFNTEAL Dis-

ORDERS 461, 461 (1989) (suggesting that when a dog is used as one therapy component for a
child with autism, the dog can have a positive impact on the child's behaviors).
94 Burrows, Adams & Spiers, supra note 30, at 1643.
95 Plaintiffs Memorandum, supra note 1; see also Martin & Farnum, supra note 38, at 667.
As discussed in supra Part I.B.1, many children with autism have limited attention spans and an
inability to focus; therefore, the study by Martin and Farnum finding an increased interest and
focus among children with autism who incorporated a service dog into the child's treatment
demonstrates how service animals can benefit children with the disorder. Id.; see, e.g., Kalbfleisch, 920 N.E.2d at 655 (describing improved focus as one benefit that a child with autism
gains from his service dog).
96 Burrows, Adams & Spiers, supra note 30, at 1646.
97 Martin & Farnum, supra note 38, at 659.
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tant for the pair to spend as much time together as possibleincluding allowing the dog to accompany the child to school.98 n
recent years, however, many school districts across the country have
refused access to an autism service dog under both federal and state
statutes. 99
C.

Laws Governing School Access for Service Animals

When a student with a disability seeks to bring a service animal
into the classroom, schools are forced to navigate through applicable
federal and state laws to determine whether such requests should be
granted and if so, under what circumstances. One problem schools
encounter when making service animal access determinations is determining what laws are applicable and how those laws interact.10 0
Subsection 1 of this Section reviews three federal laws addressing
whether a public school must allow a student with a disability to be
accompanied in the classroom by a service animal. 01 Subsection 2
examines various state statutes that similarly govern the obligations of
a public school to allow a child with a disability to be accompanied in
class by a service animal, explaining how these diversely codified statutes along with selected case decisions address a student's right to
attend school with a service animal. 102
98 See, e.g., Kalbfleisch v. Columbia Cmty. Unit Sch. Dist., 920 N.E.2d 651, 656 (Ill. App.
Ct. 2009) (explaining that when five-year-old Carter, a child with autism, was separated for a few
days for eight hours per day from his service dog, the child reverted to old behavioral problems
and the service dog began ignoring his commands); see also infra Part II.A.1.b (considering the
need to spend as much time together to maintain their bond and working relationship as one
reason school districts should allow children with autism to be accompanied by a service dog in
class).
99 See, e.g., K.D. v. Villa Grove Cmty Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690,
692 (Ill. App. Ct. 2010) (reviewing a school's refusal to allow a six-year-old child with autism to
bring his service animal to class and the subsequent suit alleging violations of state law regarding
service animal access in schools for students with disabilities); see generally infra Part I.C (examining the federal laws and state statutes regulating service animal access in schools).
100 See Schoenbaechler, supra note 42, at 455-56 (explaining that "[p]art of the problem of
dealing with students with disabilities is that there are multiple laws addressing the issues surrounding individuals with disabilities bringing service animals into schools."); see generally,
Clark, supra note 86, at *1 (examining the obligations of a public school district to allow a student with a disability to use a service animal in the classroom under the Rehab. Act and its
regulations, the ADA and its regulations, and the IDEA).
101 See infra Part I.C.1.
102 See infra Part I.C.2.
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1. Federal Laws Governing Service Animal Access in Public
Schools
There are three federal statutes that govern whether a public
school must allow a child with a disability to be accompanied in the
classroom by a service animal: (1) the Rehabilitation Act of 1973; (2)
the Americans with Disabilities Act of 1990; and (3) the Individuals
with Disabilities Education Act of 1997.103
a.

The Rehabilitation Act of 1973

Congress passed the Rehabilitation Act ("Rehab. Act") in 1973
to ensure that "qualified" persons with disabilities are not "excluded
from the participation in" nor "denied the benefits of" any program
that receives federal financial assistance when the denial is based on
prejudiced attitudes or the ignorance of others.1 04 Section 504 of the
Rehab. Act prohibits any recipient of federal financial assistance from
discriminating against an otherwise qualified person on account of a
disability."0 s One of Congress's stated purposes behind § 504 was to
"end the virtual isolation of millions of children and adults from society."106 In addition to prohibiting disability discrimination, § 504 also
requires recipients of federal funding to make reasonable accommo103 Rehabilitation Act, 29 U.S.C. § 794(a) (2010); Americans with Disabilities Act, 42
U.S.C. § 12131 (2010); Individual with Disabilities Education Act, 20 U.S.C. § 1400 et. seq.,
(2010); see Schoenbaechler, supra note 42, at 456 (explaining that the three primary federal
statutes that govern whether schools must accommodate requests by students with disabilities to
bring service animals into the classroom are the Rehabilitation Act, the Americans with Disabilities Act, and the Individuals with Disabilities Education Act).
104 29 U.S.C. § 794(a) ("No otherwise qualified individual with a disability... shall, solely
by reason of her or his disability, be excluded from the participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal financial assistance . . ."); Sch. Bd. of Nassau Cnty. v. Arline, 480 U.S. 273, 284 (1987) (describing the central
purpose behind the Rehab. Act).
105 29 U.S.C. § 794(a); see Flight v. Gloeckler, 68 F.3d 61, 63 (2d Cir. 1995) (explaining that
"in order to establish a violation of Section 504 of the Rehabilitation Act, a plaintiff must show"
that: 1) he has a disability for purposes of the Act; 2) he was "otherwise qualified for the benefit
that has been denied;" 3) "he has been denied the benefits solely by reason of his disability"; and
4) "that the benefit is part of a program or activity" that receives federal financial assistance);
Danon, supra note 75, at 21 (explaining that when Congress passed the Rehab. Act, it intended
the statute to prohibit recipients of federal financial assistance from discriminating on the basis
of an individual's disability in "employment, education, architectural barriers, health, welfare,
and social services").
106 Danon, supra note 75, at 22 (explaining that Congress passed the Rehab. Act to "firmly
establish the rights" of persons with disabilities in America).
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dations to its rules, procedures, or policies when necessary for a person with a disability to receive program benefits or services.107
Additionally, § 504 allows aggrieved persons to bring suit without first
exhausting their administrative remedies.108
Although there are subtle differences between the ADA and
§ 504 of the Rehabilitation Act, the standards adopted by Title II of
the ADA for state and local government services are generally the
same under § 504 for federally assisted programs and activities.' 09 A
public school is a "covered program" under the Rehab. Act because it
receives federal funding from the U.S. Department of Education.1 o
As a covered program, a public school may not discriminate against
students with disabilities, including failing to make reasonable accommodations to the school's rules, policies, or procedures when necessary to allow a student with a disability to receive educational benefits
or services."'
In the context of a public school, an accommodation is reasonable
if it will allow a student with a disability to participate in or receive
benefits from any educational activity that is available to other students.'12 The Rehab. Act does not, however, provide guidance on
107 See, e.g., Vinson v. Thomas, 288 F.3d 1145, 1154 (9th Cir. 2002) (requiring programs
receiving federal assistance to make reasonable accommodations to afford persons with disabilities an equal opportunity to receive benefits and services); Cave v. East Meadow Free Union
Sch. Dist., 480 F. Supp. 2d 610, 640 (E.D.N.Y. 2007) (quoting Henrietta D. v. Bloomberg, 331
F.3d 261, 282 (2d Cir. 2003)) (explaining that a reasonable accommodation is defined as "one
that gives the otherwise qualified plaintiff with disabilities 'meaningful access' to the program or
services sought").
108 See 29 U.S.C. § 794(a); Sullivan v. Vallejo City Unified Sch. Distr., 731 F. Supp. 947, 951
(E.D. Cal. 1990) (explaining that the Rehab. Act does not impose a duty to exhaust administrative remedies).
109 Cf The Americans with Disabilities Act, 42 U.S.C. § 12131 (2010) with The Rehabilitation Act of 1973, 29 U.S.C. § 794(a).
110 29 U.S.C. § 794(b)(2)(B); Sullivan, 731 F. Supp. at 947 (providing that the Department
of Education has made it clear that educational institutions, including preschools, elementary
schools, and secondary schools that receive federal funding are within the scope of the Rehab.
Act).
111 29 U.S.C. § 794(a).
112 See Clark, supra note 86, at *2 (explaining that under § 504 of the Rehab. Act, a public
school is required to provide students with disabilities with "nondiscriminatory access to programs so that they may be provided an equal educational opportunity."); Schoenbaechler, supra
note 42, 456 (providing examples of reasonable accommodations in the public school setting as
including anything that allows a student with a disability to be more mobile, to have improved
communication, or to enhance their learning capabilities); but see Cave, 480 F. Supp. 2d at 641
(quoting Alford v. Henderson, 2002 WL 1777052, at *4 (N.D. Ill. 2002)) (noting that a reasonable accommodation is not "tantamount to any accommodation that a complainant desires").
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whether covered programs, like public schools, must modify rules,
policies, and procedures to allow a student with a disability to be
accompanied by a service animal in his or her classes." 3 The United
States Department of Education Office for Civil Rights ("OCR")
believes the Rehab. Act does require such accommodations for service animals and has provided the following interpretation of § 504
regarding service animal access in public schools:
If not allowing a student to bring a service dog into the classroom
would effectively deny the student the opportunity or equal opportunity to participate in or benefit from the education program, then the
recipient school would be in violation of Section 504 and its implementing regulations.' 14
In general, § 504 requires public schools to modify its rules, policies, and procedures to allow a service animal to accompany a student
with a disability in school."'5 Nevertheless, elementary and secondary
schools that receive federal financial assistance are able to impose an
additional requirement under § 504 before they must allow a service
animal to access the classroom: necessity.1 6 Public schools must provide a free and appropriate education ("FAPE") to students with disabilities under § 504-determined by students' individualized
educational needs-and may obligate the school to provide "related
aids" or services that are "necessary" for the student to have "access
to, participate in, or gain the benefits of" a school program or

activity.'17
Often, when a student with a disability seeks to be accompanied
by a service animal in an elementary or secondary school under § 504,
the school will treat the student's request like any other request to
include "related aids and services" under FAPE."8 Before an elementary or secondary school will modify its rules, policies, or procedures
to allow a service animal into the classroom, the student with a disability must first demonstrate that the animal is necessary for the student
to "have access to participation in, and gain the benefits of, the pro113 See Zirkel, supra note 70, at 526.
114 Id.(quoting Letter to Goodling, 17 EHLR 1027 (OCR 1991)).
115 Id.

116 See 34 C.F.R. § 300.34(a) (2006).
117 Clark, supra note 86, at *2 (citing 34 C.F.R. § 104.33(b) (2006); 34 C.F.R. § 104.4(a)
(2000)).
118 Id.
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grams and services offered by the school"-a standard which may be
difficult to meet.119
The Americans with Disabilities Act ("ADA") of 1990 is similar
to § 504, as both are federal civil rights statutes that prohibit discrimination on the basis of disability; require covered entities to modify
rules, policies, and practices so that a person with a disability may
fully participate in or access services; and generally govern service
animal access in public schools.120 Therefore, courts will often analyze
ADA and § 504 claims together, although each Act affords an inde-

pendent action.12 1
b.

The Americans with DisabilitiesAct

The ADA is a comprehensive statute that prohibits discrimination against individuals on the basis of disability. 12 2 Both the ADA
and the Rehab. Act define a disability as either: (1) a physical or
mental impairment that substantially limits one or more major life
activities; (2) a record of such an impairment; or (3) being regarded as
having such an impairment. 123 A determination of whether an individual's impairment qualifies as a disability requires a "case-by-case"
review.124 An impairment is "substantially limiting" if it prevents the
individual from performing major life activities that an average person
119 Id.; see 34 C.F.R. § 300.34(a) (2006) ("Related Services means ... supportive services as
are required to assist a child with a disability to benefit from special education.").
120 See The Americans with Disabilities Act, 42 U.S.C. § 12131; 29 U.S.C. § 794(a).
121 See, e.g., Vinson v. Thomas, 288 F.3d 1145, 1152 n.7 (9th Cir. 2002) (stating that the
courts will "examine cases construing claims under the ADA, as well as section 504 of the Rehabilitation Act, because there is no significant difference in the analysis of rights and obligations
created by the two Acts") see also Schoenbaechler, supra note 42, at 457 (explaining that the
ADA is "meant to be interpreted consistently with" § 504 of the Rehab. Act, particularly
because the ADA's language incorporated "judicial interpretations of the Rehabilitation Act").
In addition, both statutes impose a duty not to discriminate against persons with disabilities. Id.
at 456; see generally Clark, supra note 86, at *2-3 (noting that Section 504 of the Rehab. Act and
Titles II and Ill of the ADA obligate public schools to allow children with disabilities to be
accompanied by a service animal). The difference in service animal access under § 504 of the
Rehab. Act and Title II of the ADA, is that under § 504 the school may require the service
animal to be a related aid or service before classroom access in granted. Clark, supra note 86, at
*2-3. In contrast, Title II of the ADA does not include a provision regarding the use of service
animals in schools by a student with a disability and does not define the term "service animal."
Id. at *3.
122 The Americans with Disabilities Act, 42 U.S.C. § 12101 (2010).
123 42 U.S.C. § 12102(1) (2009). See Schoenbaechler, supra note 42, at 457 (explaining that
the ADA and Rehab. Act each define a disability with three prongs).
124 Schoenbaechler, supra note 42, at 457.
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can perform or if it restricts the individual's performance significantly
as compared to the general public. 125
The purpose of the ADA is to address "the major areas of discrimination faced day-to-day by people with disabilities."1 2 6 Specifically, Title I of the ADA prohibits disability discrimination in
employment; Title II prohibits public entities, which include public
schools, from discriminating against persons with disabilities; and Title
III prohibits places of public accommodation, such as hotels, businesses, and restaurants, from engaging in disability discrimination.127
Public schools are considered public entities under Title II of the
ADA.128
The ADA defines "discrimination" to include, "a failure to make
reasonable modifications in policies, practices, or procedures, when
such modifications are necessary to afford such goods, services, facilities, privileges, advantages, or accommodations to individuals with
disabilities."1 29 Although the text of the ADA is silent on the use of
service animals, federal regulations promulgated by the Department
of Justice to enforce the ADA explicitly require public entities and
places of accommodation to modify rules, policies, practices, and procedures to provide a person with a disability access to its facilities
when accompanied by a service animal.130 Because public schools are
considered public entities and places of public accommodation, they
must allow a student with a disability to be accompanied by a service
animal, so long as the animal meets the ADA's definition of a service
125 See, e.g., Rose v. Springfield-Greene Cnty. Health Dept., 668 F. Supp. 2d 1206, 1212
(W.D. Mo. 2009) (citing Cooper v. Olin Corp., 246 F.3d 1083, 1088 (8th Cir. 2001)).
126 42 U.S.C. § 12101(B) (2009).
127 42 U.S.C. § 121112(a) (2009); 28 C.F.R. §§ 35.101-130, 36.101-202 (2010); see
Schoenbaechler, supra note 42, at 457 (explaining that Title II of the ADA prohibits discrimination by public entities, while Title III prohibits discrimination by places of public
accommodation).
128 See 42 U.S.C. § 12131(1) ("The term 'public entity' means (A) any State or local government; [and] (B) any department, agency, special purpose district, or other instrumentality of
a State or States or local government."); see also 28 C.F.R. § 35.130(b)(7) (mandating that public
entities, such as public schools, must make reasonable accommodations to its rules, policies, and
practices when necessary for a person with a disability to have equal use and enjoyment pursuant
to Title II of the ADA).
129 42 U.S.C. § 12182(b)(2)(A).
130 28 C.F.R. § 35.136(a), (g) (2011); 28 C.F.R. § 36.302(c)(1) (2011); see also Kornblau v.
Dade Cnty., 86 F.3d 193, 194 (11th Cir. 1996) ("Regulations promulgated by the Department of
Justice interpreting the ADA are, of course, entitled to considerable weight.").
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animal, which requires that the animal is individually trained and performs work or tasks for the benefit of the student's disability.' 3 1
Although a public school must generally permit service animals
to accompany children with disabilities, the school has no duty to
supervise or care for the animal and may refuse to allow the animal
under limited circumstances. 13 2 For example, a public school may
deny a service animal access to the classroom if it "would fundamentally alter the nature of the service, program, or activity." 3 3
c.

The Individuals with Disabilities Education Act

The third federal statute governing service animal access is the
Individuals with Disabilities Education Act ("IDEA") of 1997, a funding statute that protects students with disabilities in schools by requiring that every child with a disability receive a "free and appropriate
education in the least restrictive environment." 3 4 All states must
ensure that "[a] free and appropriate education is available to all children with disabilities residing in the State between the ages of 3 and
21. . ." and must provide each child with a disability with an individualized education plan ("IEP"), tailored to their needs.1'3 The IEP is
131 42 U.S.C. § 12131 et. seq., (2010); 28 C.F.R. § 35.130(b)(7) (2010).
132 28 C.F.R. § 35.130(b)(7) (2010); 28 C.F.R. § 36.302(a), (c); see Schoenbaechler, supra
note 42, at 457-58 (noting that under Title III of the ADA, schools "shall make reasonable
modifications in policies, practices, or procedures when the modifications are necessary to avoid
discrimination on the basis of disability" as provided under 28 C.F.R. § 35.130(b)(7) (2010));
Zirkel, supra note 70, at 526-27 (noting the obligation of public schools to permit service animals
into the classroom under Title Ill of the ADA and explaining that school may refuse access to a
service animal if the accommodation would constitute an undue hardship or fundamental alteration of the educational institution).
133 28 C.F.R. § 35.130(b)(7) (2010); see Schoenbaechler,supra note 42, at 458 (noting that
under some limited circumstances, a public school may refuse to allow a student with a disability
to be accompanied in the classroom by a service animal).
134 Individual Disabilities Education Act ("IDEA") of 1997, 20 U.S.C. §§ 1400(d)(1)(A),
1401(8), 1411(a)(1), 1412(a)(5)(A). The IDEA defines FAPE as "special education and related
services that - (A) have been provided at public expenses, under public supervision and direction, and without charge; (B) meet the standards of the State educational agency; (C) include an
appropriate preschool, elementary school, or secondary school education in the State involved;
and (D) are provided in conformity with the individualized education program required under
[20 U.S.C. § 1414(d)]." 20 U.S.C. § 1401(9).
135 IDEA, 20 U.S.C. § 1412(a)(1)(A) (emphasis added); see Cave v. East Meadow Union
Free Sch. Dist., 480 F. Supp. 2d 610, 642-43 (E.D.N.Y. 2007) (reiterating that the IDEA requires,
as part of the free and appropriate education, that every public school receiving federal funding
develop personalized education criteria for students with disabilities, known as an "IEP"). Yet,
Congress has left the task of developing appropriate programs to comply with the IDEA to the
states. Cave, 480 F.Supp.2d at 643.
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the "central mechanism" to ensure that students with disabilities
receive a free and appropriate education, and it provides students with
disabilities and their parents with an "array of procedural safeguards"
to effectuate the child's education. 13 6 One of the primary procedural
safeguards under the IDEA is the requirement that states provide the
parents of a child with a disability the right to seek review of any decision concerning their child's education.137 Thus, a plaintiff's failure to
exhaust administrative remedies under the IDEA deprives a court of
subject matter jurisdiction.'
Autism has been recognized as a disability since 1990, so children
with autism are entitled to FAPE under the IDEA.'3 9 Some parents
have brought claims against their school district for its failure to provide FAPE when the school district refused a child's service animal
from accessing the classroom with the child. 40 However, the IDEA
does not explicitly address service animals or whether states and their
school districts must allow service animals in the classroom to provide
FAPE, leaving school districts to exercise discretion to determine
whether allowing a service dog is necessary in providing the child with
FAPE.14' The standard for inclusion in the IEP is relatively high, and
a service animal will rarely be found "necessary" to the child's educa136 Cave, 480 F. Supp. 2d at 635.
137 IDEA, 20 U.S.C. § 1415(b)(6)(A) (allowing parents to file complaints about "any matter relating to the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education to such child"); see Cave, 480 F. Supp. 2d at 635. In
accordance with Section 1415(i)(2)(a) of the IDEA, parents of a student with a disability may
only seek judicial review after exhausting available administrative procedures. 480 F.Supp.2d at
636.
138 Hope v. Cortines, 69 F.3d 687, 688 (2d Cir. 1995).
139 IDEA, 20 U.S.C. § 1400 et. seq.; see Education of the Handicapped Act Amendments
of 1990, Pub. L. No. 101-476, § 101(a)(1), 104 Stat. 1103, 1103 (defining children with disabilities). See also Verified Complaint, supra note 8, 13 (noting that because K.D. is a child with
autism, he qualifies for educational and other related services on the basis of his disability status); Schoenbaechler, supra note 42, at 458 (noting that under the IDEA, there are "13 specific
categories of disabilities, including autism.").
140 Zirkel, supra note 70, at 527; see Schoenbaechler, supra note 42, at 458 (explaining that
the IDEA does not have a specific provision relating to service animals).
141 Schoenbaechler, supra note 42, at 458. School districts are left with the burden to
determine case-by-case whether service animals are necessary for a student with a disability in
order to provide the student with a free and appropriate education. Id. See Zirkel, supra note
70, at 527 (explaining that although the IDEA and its legislation fail to address service animals,
the requirements for providing "related services" and "supplementary aids and services" as part
of the school's overlapping obligations for FAPE seemingly cover service animal access).
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nationwide high standard for inclusion, an
children with disabilities are requesting their
access for their service animal, and school dishow to handle such requests appropriately. 143

State Statutes Governing Service Animal Access in Schools

Aside from federal laws, there are also various state statutes that
address service animal access in public schools for students with disabilities.'" These state statutes vary not only in where the applicable
provision relating to service animal access is codified, which can range
from the state's school code to agricultural chapter, but they also differ in how key terms are defined.1 45 This Subsection identifies three of
the numerous state statutes addressing service animal access in
schools and notes judicial interpretation of each statute discussed
142 Mason, supra note 59; see Schoenbaechler,supra note 42, at 457-58 (noting that under
the IDEA, there must be a complete evaluation to determine whether a child has a disability as
the statute includes thirteen categories of disabilities, one of which is autism, and explaining how
the standard of proving that a service dog is necessary to provide a child with a disability with an
appropriate education is relatively high).
143 Schoenbaechler, supra note 42, at 458. See Large Network of Private Schools Pays
$215,000 to Settle Lawsuit Alleging DiscriminationAgainst Children with Disabilities, DOJ (Jan.
14, 2011), [hereinafter DOJ $215,000 Settlement] http://www.justice.gov/opa/pr/2011/January/11crt-051.html (discussing a settlement for a lawsuit brought under the ADA against Nobel Learning Communities, Inc., a private entity that operates more than 180 preschools, elementary
schools, and secondary schools nationwide, alleging that the schools excluded children with disabilities, specifically autism spectrum disorder, from its programs).
144 See generally infra Part I.C.2 (reviewing various state statutes that address whether a
public school must allow a child with a disability to be accompanied in the classroom by a service
animal); see, e.g., VFHPA, V'r. STrAT. ANN. tit. 9, §§ 4502(a)-(c) (2010) (establishing the obligations of places of public accommodations and rights of persons with disabilities within Vermont).
145 See Zirkel, supra note 70, at 527 (noting that state laws on service animal access "vary
in significant relevant respects, such as whether the scope of establishments includes public
schools and whether the right of access extends beyond specified disabilities, such as blindness
and deafness"); see, e.g., IND. Corw ANN. §16-32-3-2 (West 2010) (codifying Indiana's public
accommodation and service animal laws under the Health chapter of state code); MINN. STAr.
ANN. § 256C.02 (West 2012) (codifying Minnesota's statute establishing the obligations of places
of public accommodations under a chapter of state code entitled Public Accommodation Laws);
3 PA. CONs. STAT. ANN. § 459-102 (West 2011) (codifying terminology relating to service animal
access under an agricultural code section); TEX. HUM. RE's. ConE ANN. § 121.003 (Vernon 2011)
(codifying laws on service animals and the rights of persons with disabilities to access places of
public accommodation under Texas' Human Resource Code); WAsH. REV. CoDE ANN.
§ 49.60.030 (West 2011) (codifying laws prohibiting discrimination on the basis of disability and
setting forth the rights of persons with disabilities to use service animals under Washington's
Labor Regulations).
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herein and respectively codified under its state's school code, civil
rights law, and civil code.'46
a. Illinois School Code

Illinois is the only state that has legislation under its school code
addressing the use of a service animal in public schools by a child with
a disability.'47 Section 14-6.02 of the Illinois School Code provides
that, "[s]ervice animals such as guide dogs, signal dogs[,] or any other
animal individually trained to perform tasks for the benefit of a student with a disability shall be permitted to accompany that student at
all school functions, whether in or outside the classroom." 48 Despite
this seemingly clear and unambiguous language, two recent Illinois
appellate court cases addressed interpretation of Section 14-6.02.149
In Kalbfleisch v. Columbia Community Unit School District Unit

No. 4, Christopher and Melissa Kalbfleisch brought suit in circuit
court against their local school district for its alleged violation of Section 14-6.02 of the Illinois School Code when the district refused to
allow their five-year-old son Carter to be accompanied by his autism
service dog at school.5 0 Carter's service dog, specifically trained to
benefit a child with autism, substantially improved many of Carter's
autism symptoms, including tantrums and stimming, and improved
Carter's focus and communication skills.'5 '
The school district, however, argued that Carter's service dog was
not entitled to access under Section 14-6.02 because it did not provide
146 See infra Part I.C.2.
147 105 lu. COMP. STAT. ANN. 5/14-6.02 (West 2011) (requiring classroom access for service animals, such as guide dogs, signal dogs, or any other animal individually trained to perform
tasks for the benefit of a student with a disability).
148 Id.

149 Id.; see K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690,
700 (111.App. Ct. 2010) (holding that Section 14-6.02 of the Illinois School Code does not require
a service animal to provide an educational benefit to be protected and entitled to access a public
school); Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651, 661 (Ill.
App. Ct. 2009) (finding that Section 14-6.02 of the Illinois School Code does not require service
animals to perform educational benefits before the animal must be permitted to accompany a
child with a disability in the classroom); see generally Plaintiff's Memorandum, supra note 1
(comparing "the plain language" of Section 14-6.02 of the Illinois School Code with Section 54.2
of the California Civil Code, "the Disabled Persons Act," which plaintiffs argued is similarly
unambiguous and requires a public school to allow a child with a disability to be accompanied by
a service animal).
150 105 lu . CoMr. STAr. ANN. 5/14-6.02 (West 2011); Kalbfleisch, 920 N.E.2d at 654.
151 Kalbfleisch, 920 N.E.2d at 656.
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Carter with any educational benefits. 15 2 The Kalbfleisch court
rejected the school district's interpretation of Section 14-6.02 as only
requiring access to those service animals that provide an educational
benefit because the Illinois School Code is clear and the term "educational benefit" is not found within the statute's plain language.153
The following year, a factually similar case came before the Illinois appellate court, again seeking interpretation of Section 14-6.02.154
In K.D. v. Villa Grove Community Unit School District, the parents of
K.D., a six-year-old child with autism, filed a complaint against their
school district claiming that the district violated Section 14-6.02 when
it refused to allow K.D. to bring his service animal to class.'15 K.D.'s
service animal, a Labrador retriever named Chewey, had received
more than sixteen months of training and could respond to over thirty
commands that benefitted K.D.15 6 Yet the same month that K.D.
received his service dog, the school district mailed a letter to K.D.'s
parents informing the family that K.D. would not be allowed to attend
classes with the animal."1 7
The Illinois circuit court entered an order finding Chewey to be a
service animal within the meaning of the Illinois School Code and thus
entitled to accompany K.D. to class.158 The court stated, "This is not
about the burden of the parents. It's not about the difficult task of the
school. It's about one sentence in the section of the School Code, and
that sentence is extremely simple."159
The school district appealed arguing that the injunction was inappropriate because K.D.'s parents failed to exhaust their administrative
152 Id. at 657-60.

153 Id. at 660-61 (Ill. App. Ct. 2009). In addition, even if the Illinois School Code required
service animals to provide an "educational benefit," the Appellate Court noted that Carter's
service dog would satisfy this element because Corbin was trained to draw Carter out of stimming, which allowed Carter to focus on completing his tasks and was unquestionably an educational benefit. Id. at 661.
154 See K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690, 692
(1ll. App. Ct. 2010).
155 Id. at 692; 105 I L. COMP. STAT. ANN. 5/14-6.02 (West 2011).
156 K.D., 936 N.E.2d at 693.
157 Id. at 692.
158 105 Il-. Comr. STA-r. ANN. 5/14-6.02 (West 2011); K.D., 936 N.E.2d at 696.

159 K.D., 936 N.E.2d at 696 (quoting the trial court's decision which found that parents of a
child with autism are not required to exhaust their administrative remedies under Illinois School
Code and that the child's dog was a service animal as defined by the Illinois statute). The circuit
court explained further that "[t]his is not even a close case. [P]laintiff[s] ha[ve] shown far beyond
a preponderance of the evidence that the dog in this case fits [the 'service animal' definition set
forth in section 14-6.02 of the School Code]." Id. (quoting the trial court's decision).
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remedies as required and because K.D.'s dog is not a service animal as
defined by the School Code.' 60 The Illinois appellate court rejected
the school district's arguments,'161 affirmed the circuit court's injunction, held that Chewey is a service animal, and held that §14-6.02 does
not require exhaustion of administrative remedies.162 The appellate
court reasoned that "based on the statute and th[e] facts in this case
... the school must allow the dog admission with this student." 63
b.

Civil Rights Statutes of Florida and New York

Florida and New York each address service animal access in public places under their respective civil rights laws." First, Florida's
Civil Rights Act provides that a person with a disability is entitled to
be accompanied by a service animal in all areas of public accommodation that the public or customers are normally permitted to occupy.165
The Florida Civil Rights Act allows for compensatory damages, punitive damages, and attorney's fees for violations.166
Similarly, Section 40-c of the New York Civil Rights Law obligates places of public accommodations to provide all persons with
"full and equal accommodations" and prohibits discrimination against
any persons on the basis of disability, among other protected
groups. 67 Section 47 of New York Civil Rights Law governs the
160 105 ILL. COMP. STAT. ANN. 5/14-6.02; K.D., 936 N.E.2d at 692.

161 K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d 690,698 (111.
App. Ct. 2010) (noting that the key question is whether Chewey is a service animal under the
Illinois School Code, not whether Chewey provides educational benefits).
162 Id. at 699.

163 Id. at 697. The Illinois Appellate Court rejected the school district's heavy reliance on
Cave v. East Meadow Union Free School District from the Second Circuit because the Cave case
was decided under federal statutes that addressed the definition of a service animal that is not
similar to the Illinois School Code's definition of a service animal. Id. at 698. Instead, the K.D.
Court relied upon Kalbfleisch when it affirmed the lower court's grant of an injunction requiring
the School District to allow K.D., a child with autism, to bring his service dog into the classroom.
Id. The Illinois Appellate Court had already interpreted the Illinois School Code and found that
the term "educational benefit" was not contained therein and that Illinois courts should not
"attempt to read a statute other than in the manner in which it was written." Id.
164 FLA. STAr. ANN.

§§

413.08, 413.081, 760.07 (West 2012); N.Y. Civ. RIGIfrs LAw

§ 40

(McKinney 2011); N.Y. Civ. RiGirs LAw § 47 (McKinney 2011).
165 FLA. STAT ANN. §§ 413.08, 413.081, 760.07 (West 2012); see also Hughes v. Dist. Sch.
Bd. Of Collier County, 2:06-CV-629-FTM29DNF, 2008 WL 4661691, at *1 (M.D. Fla. Oct. 21,
2008).
166 FLA. STAT. ANN.

§§

760.07, 760.11(5) (West 2012).

167 N.Y. Civ. RIG rrs LAw § 40-c (McKinney 2011) (emphasis added). Section 40-c of the
New York Civil Rights Law provides that, "[n]o person shall, because of race, creed, color,
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admittance to and use of public facilities by persons who are accompanied by a "guide dog, hearing dog, or service dog."' 6 8 Section 47 provides, in pertinent part, that public facilities include "all educational
facilities and institutions" and that "persons with a disability accompanied by guide dogs, hearing dogs or service dogs shall be guaranteed
the right to have such dogs in their immediate custody while exercising any of the rights and privileges set forth in [the New York Civil
Rights Law]."l 69
In Cave v. East Meadow Union Free School District, the parents
of John, a high school student with a hearing impairment, brought suit
against their school district as well as numerous administrators and
employees of the high school when the school refused to allow John to
bring his service animal to class. His parents alleged violations of the
IDEA, ADA, § 504 of the Rehab. Act, and various sections of the
New York Civil Rights Law, including Section 47.170 The court disagreed with the plaintiffs' argument that a public school should be
held to the same standard as any other public place in accordance with
Further, the court found that
federal disability discrimination laws.'
national origin, sex, marital status, sexual orientation or disability, as such term is defined in
section two hundred ninety-two of the executive law, be subjected to any discrimination in his or
her civil rights. . . ." Id. But c.f N.Y. Civ. RIa rrs Law§ 40 (McKinney 2011) (requiring that all
persons "be entitled to the full and equal accommodations ... of any place of public accommodations," but only protects persons from discrimination on account of "race, creed, color or
national origin" and not on the basis of disability).
168 N.Y. Civ. RiGirrs LAw §§ 47-47-c; see Cave v. East Meadow Union Free Sch. Dist.,
480 F. Supp. 2d 610, 644-45 (E.D.N.Y. 2007) (reiterating the scope and coverage of Section 47 of
the New York Civil Rights Law).
169 N.Y. Civ. RiGirs LAw §§ 47, 47-b; see Cave, 480 F. Supp. 2d at 645 (E.D.N.Y. 2007)
(noting that although Section 47 of the New York Civil Rights Law states that all educational
facilities are included within its definition of public facility, the term is not as broad as the plaintiffs argued because buildings or areas of buildings that are not customarily available to the
general public are excluded). Thus, the court found high school classrooms are not "public facilities" within the meaning of Section 47 of the New York Civil Rights Law. Id.
170 Cave, 480 F. Supp. 2d at 615-16 (E.D.N.Y. 2007). According to the Cave Court, Section
47 of the New York Civil Rights Law provides greater protection for the plaintiffs than federal
anti-discrimination laws. Id. at 645.
171 Id. at 633-34 (citing Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 680-83 (1986))
(noting that public school students do not have the same rights and freedoms that adults do
under other circumstances). Thus, the court reasoned that the rights of students with disabilities
in a public school setting are less than the rights of other persons with disabilities in public
libraries or courthouses. Id. In addition, the court reasoned that because high school classrooms
are not areas where the public is generally permitted or invited, public classrooms are excluded
from the definition of a public facility under Section 47 of New York Civil Rights Law. Id. at
645.
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the plaintiffs failed to exhaust their administrative remedies under the
IDEA before filing in federal court, and that plaintiffs could not succeed on their federal claims for violations of the ADA or § 504
Rehab. Act. 17 2 Finally, although injunctive relief could be sustained
on the basis of independent state law claims," the Cave court found
that the plaintiffs were unlikely to succeed on those claims under § 40c of the New York Civil Rights Law because they failed to serve
notice to the state's Attorney General as required by statute.174
c.

California Civil Code and Unruh Civil Rights Act

California state law governs service animal access in elementary
schools under its Civil Code at Section 51 ("Unruh Civil Rights Act")
and at Sections 54.1 and 54.2 ("California Disabled Persons Act"). 75
California adopted the Unruh Civil Rights Act in 1959 and it
"emanates from and is modeled upon California's earlier statute forbidding discrimination in public accommodations."1 76 The Unruh
Civil Rights Act expanded the scope of prior public accommodation
statutes by including "all business establishments of every kind whatsoever" within its anti-discrimination provisions.177
Similarly, the California Disabled Persons Act provides persons
with physical disabilities with an explicit right to be accompanied by a
Cave v. East Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 646 (E.D.N.Y. 2007).
Abrams v. Terry, 45 F.3d 17, 23 (2d Cir. 1995).
174 N.Y. Civ. Rioirrs LAw § 40-c(2) (McKinney 2011); see N.Y. Civ. RIG]rrs LAw § 40-d
(McKinney 2011) (providing that "[a]t or before the commencement of any action under this
section, notice thereof shall be served upon the attorney general."); Cave, 480 F. Supp. 2d at 642
(providing that a plaintiff's failure to serve the Attorney General at or before the commencement of an action under Section 40-c is fatal to the plaintiff's claim and requires dismissal of
those causes of action).
175 Unruh Civil Rights Act, CAL. Civ. CODE § 51; CAL. Civ. CoDE §§ 54.1(f), 54.1(d), 54.2.
See Plaintiffs Memorandum, supra note I (stating that public schools are covered by the Cal.
Civ. Code under Sections 54.1 and 54.2); Sullivan v. Vallejo City Unified Sch. Dist., 731 F. Supp.
947, 951 (E.D. Cal. 1990) (noting that the defendant school board sought to dismiss the plaintiff's
claims that alleged discrimination based on the board's refusal to allow plaintiff to be accompanied by her service dog, brought pursuant to the Unruh Civil Rights Act and to the California
Disabled Persons Act).
176 See Sullivan, 731 F. Supp. at 952 (citing Isbister v. Boys Club of Santa Cruz, Inc., 707
P.2d 212, 215 (Cal. 1985)).
177 Unruh Civil Rights Act § 51. See Sullivan, 731 F. Supp. at 952 (explaining that the
Unruh Civil Rights Act was adopted in 1959 and was modeled after California's 1897 statute
which prohibited "arbitrary discrimination in public accommodations"). The Unruh Act broadened the scope of public accommodations coverage to include "all business establishments of
every kind whatsoever." Id.
172
173
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service dog when in places of public accommodation."' The Act
states that "[e]very individual with a disability has the right to be
accompanied by a guide dog, signal dog, or service dog, especially
trained for the purpose, in any of the places specified in Section 54.1,"
which includes public schools.179 The California Disabled Persons Act
contains seemingly clear language that is analogous to the Illinois
School Code, providing that children with service dogs are "presumptively entitled to access" public schools under state law and that a violation of the Act will also violate the ADA.'s California courts have
interpreted the Disabled Persons Act as providing a "near absolute
right" for a child with a disability to be accompanied by a service dog
in school."s'
In Sullivan v. Vallejo City Unified School District, a 16-year-old

high school student with cerebral palsy, learning disabilities, and deafness in one ear, brought suit against her school district under the federal Rehab. Act, the Education of the Handicapped Act,' 82 the Unruh
Civil Rights Act, and the California Disabled Persons Act, alleging
that the district engaged in impermissible discrimination by refusing to
allow her to bring her service animal to class."" The school district
moved to dismiss, arguing that the plaintiff had failed to exhaust her
administrative remedies under the Rehab. Act and Education of the
Handicapped Act, and that the plaintiff had not stated any claims for
relief under state law because public schools were not a "business

178 § 54.2.

179 §§ 54.1-54.2 (identifying the type of places that fall within the purview of the California
Disabled Persons Act, including "places to which the general public is invited"); see also Sullivan, 731 F. Supp. at 959 ("California Civil Code §§ 54.1 and 54.2 apply to public schools . . . .").
180 CAL.. Civ. CODE § 54.2 (West 2010); see Plaintiff's Memorandum, supra note 1 (citing to
Sullivan, where the court found a child with a disability to have a "near absolute right" under
Section 54.2 of the California Disabled Persons Act to be accompanied by a service dog at
school); see also Sullivan, 731 F. Supp. at 961 (holding that a student with a disability was entitled to injunctive relief to bring a service dog to school under Section 54.2 of the California
Disabled Persons Act).
181 See, e.g., Sullivan v. Vallejo City Unified Sch. Dist., 731 F. Supp. 947, 959 (E.D. Cal.
1990) (holding that a student with a disability was entitled to injunctive relief to bring a service
dog to school under Section 54.2 of the California Disabled Persons Act).
182 The Education of the Handicapped Act, 20 U.S.C. §§ 1400-1491. The EHA was the
predecessor to the IDEA. See Bd. of Educ. of Hendrick Hudson Central Sch. Dist. v. Rowley,
458 U.S. 176, 179 (1982) (citing H.R. REP. No. 94-331, at 2 (1975)).
183 731 F. Supp. at 947-48.
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establishment" within the meaning of the state's Civil Code.184 The
district court disagreed with the school's argument."
First, the district court addressed the plaintiff's claim under the
Unruh Act and noted that the California Supreme Court construes
the statute "in the broadest sense reasonably possible" to "banish [discrimination] from California's community life."18 6 In light of the California Supreme Court's broad interpretation of the Unruh Act and its
legislative history, the court denied the school district's motion to dismiss the plaintiff's Unruh Act claim since it was reasonably possible
that public schools are included within the Act's anti-discrimination
provisions.'8
The court rejected the school district's argument that public
schools are not places of public accommodation under Section 54.1 of
the California Disabled Persons Act.'18 The court examined the legislative history and determined that the California Disabled Persons
Act was implemented and purposefully designed to ensure that persons with disabilities in California have the same rights as persons
without disabilities to use and enjoy public places.'8 9 The court concluded that public schools "fall comfortably within the ambit of Civil
Code Section 54.1" because they serve a significant segment of the
population and implement the state's mission in educating "all of California's children."' 90 The Sullivan Court found no legitimate reason
to exempt public schools from the Act's remedial purpose. Further,
184 Id. at 951-53.
185 Id. at 952-53.
186 Sullivan, 731 F. Supp. at 952 (quoting Isbister v. Boys Club of Santa Cruz, Inc., 707 P.2d
212, 214 (Cal. 1985)). The district court also noted that public schools were identified in the
original version of the Unruh Act as an organization prohibited from engaging in discrimination;
therefore, public schools could reasonably be considered business establishments in light of the
Act's legislative history. Id. at 952-53.
187 Id. at 953.
188 Id. at 953. The California Attorney General concluded that "for purposes of Sections
54.1 and 54.2, it is irrelevant that some groups of the general public are excluded from the facility." Id. Even private medical facilities are deemed public accommodations for purposes of the
California Civil Code. Id.
189 Sullivan v. Vallejo City Unified Sch. Dist., 731 F. Supp. 947, 953-54 (E.D. Cal. 1990)
(explaining when a facility is obligated under the Act to allow a person with a disability to access
its premises when accompanied by a service animal). The Sullivan Court noted that although
the California Legislature exempted school buses from the scope of California Civil Code Section 54.1, this demonstrates that the Legislature was "fully aware of the statute's effects and
limits its scope where it thought appropriate." Id. at 954.
190 Id. at 954 ("[I]t is difficult to even conceive of a rationale under which the Legislature
would exempt schools from the important remedial function of the statute .... .").
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the court refused to accept the school district's concerns involving
safety of others and lack of space as a basis for denying access to the
plaintiff's service animal because those concerns cannot override the
rights of a person with a disability to have equal access to public facilities when accompanied by a service animal.' 9'
In C.C. v. Cypress School District, the Central District of Califor-

nia faced a similar issue when the plaintiff, C.C., a six-year-old student
with autism, sued his school district for discrimination on the basis of
his disability. 192 C.C. claimed that the school district's refusal to admit
C.C.'s service animal in class violated § 504 of the Rehab. Act, Title II
of the ADA, and the California Disabled Persons Act.1 93 The District
Court granted the motion for preliminary injunction in favor of C.C.,
recognizing the important public interest in protecting the rights of
persons with disabilities and the serious risk of irreparable harm,
namely disrupting the bond between C.C. and his autism service dog if
the request for injunction was denied. 19 4
D.

Why Schools Districts Refuse to Allow a Student with a
Disability to Bring a Service Animal to School

Nationwide, school districts are denying the requests of students
with disabilities to bring their trained service animal to class. Despite
the benefits that autistic students might gain from their service dogs,
schools cite various reasons behind their refusal, such as the "negative
aspects to having a service animal in the classroom." 95
1. The School Determines that an Accommodation Is Not
Required by Law
Whether a service animal must be allowed to accompany a child
with a disability in the classroom depends on several statutory definitions. First, the animal at issue must be a service animal as defined by
the ADA or applicable state law.' 96 Second, the student who is
requesting to be accompanied by the service animal must have a recognized disability for which he or she is entitled to reasonable accom191 Id. at 961.

192 Plaintiff's Memorandum, supra note 1.
193 Id.

194 C.C. v. Cypress Sch. Dist., Case No. 8:11CV352-AG (C.D. Cal. June 2011).
195 Schoenbaechler, supra note 42, at 460.
196 Id. at 461.
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modations and special education services.197 Third, the place where
the student is seeking to bring the service animal must be a public
entity or a place of public accommodation."' If any of three requirements listed above are not satisfied, a school may legally deny a student's request to be accompanied by a service animal-no matter how
such an accommodation would affect the school.199 Thus, in many
instances a school will refuse to admit a service animal to class
because one of the statutory requirements has not been satisfied.200
a. The School Determines that the Definitional Requirements
Are Not Met

In many instances where a school refuses to allow students with
autism to bring their service animals into the classroom, it is because
the school has determined that one of the statutory requirements is
not satisfied and, therefore, no accommodation is necessary under the
law. 201 Sometimes schools prohibit service animals in the classroom
because the school finds that the student does not have a protected
disability. 20 2 Some state laws limit anti-discrimination protection to
physical disabilities, such as hearing impairments or mobility issues,
and do not extend protection to persons with mental or emotional
impairments like autism spectrum disorder.2 03
Schools argue that they are not public entities or places of public
accommodation because they are not open to the general public and,
therefore, may restrict service animal access in classrooms.2 04 In Cave
v. East Meadow Union Free School District, the Second Circuit held

that under New York law a school could discriminate against a person
197
198

Id. at 460-61.
Id. at 460.

199 Id. at 460-61.
200 See infra Part 1.D.1.a (analyzing three statutory requirements which must be met before
a school district will be required to permit a child with a disability to bring his or her service
animal into the classroom).
201 See generally Schoenbaechler, supra note 42, at 461.
202 See id. at 455 (noting that a public school can legally forbid a student with a disability,
like autism, from bringing a service animal to school for a variety of reasons, which may include
disability-specific factors).
203 See generally Zirkel, supra note 70, at 532 (explaining that Illinois law is broader and is
not limited to a specific physical disability, unlike other state statutes).
204 See Zirkel, supra note 70, at 530 (discussing a second published decision in Cave v. East
Meadow that the Second Circuit issued and holding that public schools are not required to make
accommodations under anti-discrimination laws because schools are not public entities or places
of public accommodation).
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with a hearing impairment by refusing access to his service animal
because the state's anti-discrimination statute, prohibiting discrimination by "an education corporation or association" does not include
public school districts.20 5 The court reasoned that it is "widely recognized that students in public schools do not have the same rights and
freedoms that adults do under other circumstances." 206
Although New York state law includes "all educational facilities
and institutions" within its definition of "public facility," in the Cave
Court's view, buildings or areas of buildings to which the general public is not customarily invited or permitted, are excluded from the definition of a "public facility." 207 The court concluded that a public
school may have areas that can be considered "public facilities" under
Section 47 of the New York Civil Rights law; however, because the
general public is not normally or customarily invited into the classroom, it found public school classrooms to be private facilities, outside
the purview of the state's civil right laws. 208
b.

The School Determines That the Animal Does Not Provide
Sufficient Necessary Benefits to the Student to be
Considered a Reasonable Accommodation

Another reason why schools will refuse to allow service animals
to accompany autistic children into the classroom is that school
administrators believe the animal does not properly assist the student
with autism. 20 9 For example, in Cave v. East Meadow, the district
court concluded that the plaintiff was "quite independent" and did not
face "any tasks during a typical day that are beyond his current physical capacity" that would necessitate a service animal in the classroom. 2 10 Therefore, the court reasoned that based on the plaintiff's
independence and failure to claim any educational benefit from hav205 480 F. Supp. 2d 610, 634 (E.D.N.Y. 2007).
206 Id. at 633.
207 Id. at 645.
208 Id.; see also Zirkel, supra note 70, at 531 (discussing the reasoning behind the court's
decision in Cave).
209 See Schoenbaechler, supra note 42, at 455 (discussing that in K.D. v. Villa Grove the
school administrators refused to allow a six-year-old child with autism to be accompanied in
school by a service animal because the school determined that service animals could not properly assist students with autism).
210 Cave, 480 F. Supp. 2d at 637.
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ing a service dog in school, that the school district had no duty to grant
the dog access to school.211
"The easiest path to denial of a service animal is under [the]
IDEA," which only requires a school to show that the service animal
is not necessary for the child's appropriate education.21 2 Under the
IDEA, a school must make a modification to its rules, policies, and
procedures to allow a service animal into the classroom only when it
would be necessary for a student with a disability to "participate in or
receive the benefits of any activity that is afforded to other students." 213 Thus, "if the service animal assists the disabled student, but
is not needed in order for the student to receive an appropriate education," the school has no obligation under either § 504 of the Rehab.
Act or the IDEA to allow the animal into the classroom.2 14
In Cave, the court found that a service dog was not necessary to a
hearing-impaired child's FAPE when the child had access to an interpreter, a note-taker, and an FM transmitter, and when the dog did not
provide any additional necessary educational benefit.215 The Cave
Court noted that the plaintiff would not suffer any irreparable harm if
the school refused to grant him access when accompanied by his service animal because the child had been attending school for years
without his service animal and had a "full range of carefully developed
services designed to provide him with all the necessary educational
assistance."2 16 Thus, the required standard to allow a service animal
into a classroom is "relatively high" because even animals that provide great assistance may legally be denied access when the animal is
not necessary for a child's FAPE.217
Another concern among schools is that students might abuse
requests to be accompanied by an animal and elect to bring an emotional support animal (sometimes referred to as a "comfort animal")
that lacks the requisite training and ability to do work or perform
tasks to benefit the child with a disability. Schools have no obligation
to accommodate an emotional support animal under the ADA or
211 Cave v. East Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 637 (E.D.N.Y. 2007).
212 Schoenbaechler, supra note 42, at 461. Nevertheless, "compliance with the IDEA does
not mean that the school is not violating the ADA or Section 504" of the Rehab. Act. Id.
213 See id. at 456-57.
214 Id. at 459.

215 Cave, 480 F. Supp. 2d at 641.
216 Id. at 633.

217 Schoenbaechler, supra note 42, at 459.
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Rehab. Act, which specifically exclude emotional support animals. 2 18
A public school, however, may have an obligation to accommodate an
emotional support animal under the IDEA if a child has a severe
emotional or mental disability and the animal's presence is necessary
for the child's education.2 19
2.

General Concerns Relating to the Service Animal's
Presence

A second category of reasons why schools will prohibit a student
with autism from bringing a service animal to class is general concerns
relating to the animal's presence. Under the ADA, a service animal is
entitled to access public entities and places of public accommodation,
so long as the animal does not "fundamentally alter the nature of the
service, program or activity" in a way that makes the accommodation
unreasonable.2 20 Schools refusing access to service animals often
claim that accommodation would be unreasonable because of health,
safety, management, or distraction concerns that conflict with a
school's interest in providing a "safe and non-distracting learning
environment" to all students and teachers.22 1
218 28 C.F.R. app. § 36 (2010). See Service Dog Central, Frequently Asked Questions, available at http://servicedogcentral.org/content/faq/59 (explaining that unlike a service animal, an
emotional support animal has little or no training and is only required to be permitted in someone's home or on a flight as an accommodation for a disability, unlike service animals which
must be permitted to accompany a person with a disability in public places).
219 See Bronk v. Ineichin, 54 F.3d 425, 430-32 (7th Cir. 1995) (establishing that the only
requirement to be a service animal is that the animal is individually trained to benefit the person
with a disability); see also Psychiatric Service and Emotional Support Animals, DISABIIT1-Y
Rioirrs CALIFORNIA (April 2011) www.disabilityrightsca.org/pubs/548301.pdf(explaining that
under the ADA regulations effective on March 15, 2011, few, if any, protections for emotional
support animals in terms of access to places of public accommodations and public entities exist;
however, if the animal is "trained to respond to the individual [] [with a disability's] needs," the
animal may have performed a task to sufficiently benefit a person's disability for it to be considered a service animal entitled to protection under the ADA). The test of whether an animal has
performed a task to sufficiently benefit a person's disability under the ADA, involves two steps:
(1) recognition and (2) response. Id.

220 Schoenbaechler, supra note 42, at 458.
221 See, e.g., Cave v. East Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 645-46
(E.D.N.Y. 2007) (finding that the presence of a service dog in the school would severely impact
persons with allergies and providing a basis for the school district to deny access to the animal);
see also Zirkel, supra note 70, at 534 (explaining that one reason schools attempt to deny classroom access to service animals is out of concern for children or staff with allergies to animals and
noting that these persons are likewise considered to have a disability and are entitled to protection under civil rights statutes); Schoenbaechler, supra note 42, at 455-456 (explaining that there

376

CIVIL RIGHTs LAw JOURNAL

[Vol. 22:3

Schools cite health concerns such as the risk to children with
allergies or anxieties when near dogs as reasons for denying service
animals in schools. 222 Schools also raise concerns over how to manage
the service animal. 22 3 Although the ADA requires schools and other
places of public accommodation to allow service animals, such places
have no obligation to supervise or care for the service animal.2 24 In
addition, schools believe that the service animal will create a substantial disruption to the other children and instructor in the classroom.2 25
Schools commonly cite barking as a classroom disruption that can outweigh the benefit to the child with autism by denying other children a
distraction-free learning environment.22 6
II.

ANALYSIS

When a child with a disability seeks to bring a service animal into
the classroom, there are clear and competing interests at stake.22 7
Schools have an interest in providing a safe, non-distracting learning
environment that sometimes conflicts with the interests of the child
with a disability who derives substantial benefits from his service
animal.228 Section A of this Part analyzes why school districts should
allow a student's request to be accompanied in the classroom by an
autism service animal.229 Section B proposes a model state statute
clarifying that service animals shall be permitted to accompany children with autism inside and outside the classroom. 230

are "negative aspects to having a service animal in the classroom" including health risks to other
students with allergies or animal phobias).
222 Schoenbaechler, supra note 42, at 460.
223 See id.

224 Zirkel, supra note 70, at 526; Schoenbaechler, supra note 42, at 460 (describing concerns over how service animals will be taken for bathroom breaks).
225 See, e.g., Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No. 04, 920 N.E.2d 651,
657 (Ill. App. Ct. 2009).
226 See generally Schoenbaechler, supra note 42, at 460 (noting that one "negative aspect"
of allowing an autism service animal in the classroom is the disruption that the animal may
create, including barking).
227 Zirkel, supra note 70, at 533.
228 Id. at 534.
229 See infra Part II.A.
230 See infra Part II.B.
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Why School Districts Should Allow a Student with a Disability
to Bring a Service Animal to School
1.

Schools Lack the Expertise Necessary to Determine
Whether a Service Animal Meets Statutory
Requirements to be Permitted into the Classroom

Schools are rarely the appropriate party to determine whether a
service animal meets the required statutory criteria to be permitted
classroom access and often lack appropriate information pertaining to
such requests.23 ' The necessary information includes: (1) whether the
animal is a dog that is individually trained to do work or perform tasks
for the benefit of the student with a disability; (2) whether the
requesting student has a covered disability that substantially limits one
or more major life activity; and (3) whether the school constitutes a
public entity or place of public accommodation under federal or state

law.232
a.

School DistrictsAre Not the Appropriate Party to Determine
if Statutory Requirements Are Met
i. "Service Animal" Includes Autism Service Dogs

Service animals are not limited to "seeing-eye dogs" that guide
persons with visual impairments. Service animals can perform a variety of functions for an array of disabilities, and the use of each type of
service animal is entitled to equal protections under the law, contrary
to public misperception. 2 33 Autism service dogs satisfy the statutory
definition that the Department of Justice promulgated, even though
the use of service animals for children with autism is different than the
231 See Schoenbaechler, supra note 42, at 462 (noting that schools may make important
decisions as to whether a service animal is entitled to access the classroom for the benefit of a
child with a disability, without first obtaining the essential information relating to such requests).
232 Americans with Disabilities Act ADA Title III Technical Assistance Manual Covering
Public Accommodations and Commercial Facilities,available at http://www.ada.gov/taman3.html
("A place of public accommodation is a facility whose operations-affect commerce; and fall
within at least of the following 12 categories," which include "[pilaces of education (e.g., nursery
schools, elementary, secondary, undergraduate, or postgraduate private schools")); see generally
Schoenbaechler, supra note 42, at 463 (noting that in the case of an autistic student seeking to be
accompanied in class by a service animal, the school must consider several statutory factors relating to the dog, the student with the disability, and the school itself to determine whether the
animal should be permitted).
233 Zirkel, supra note 70, at 525-26.
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traditional use of service animals.2 34 In 2008 Congress revised federal
regulations that implement and enforce Titles II and III of the ADA
to make it clear that a service animal is trained to assist a person with
a disability, "including a physical, sensory, psychiatric, intellectual, or
other mental disability." 2 35 Further, the regulations state that a service animal may provide tasks such as "helping persons with psychiatric and neurological disabilities by preventing or interrupting
impulsive or destructive behaviors," reflecting the DOJ's longstanding
position that persons with mental disabilities have the same rights as
persons with physical disabilities.23 6 Under Title II and Title III of the
ADA and ADAAA respectively, public schools have a duty to make
reasonable accommodations to allow a child with autism to access the
classroom and all areas of the school with his or her service animal.23 7
ii. Autism Is a Recognized Disability Entitled to Full
Protection
Federal regulations obligate places of public accommodation to
make reasonable accommodations to their rules, policies, and procedures when necessary for persons with a physical, mental, or emotional disability.23 8 Specifically, the regulations define a disability to
include "any mental or psychological disorder" including "emotional
or mental illness." 239 Since the 1990s in the context of schools, autism
has been recognized as a disability for which afflicted students are
entitled to special education services. 240 Thus, autism is a recognized
disability and afflicted persons are entitled to protection and special
services under federal laws.
234 See id. at 525 (explaining the uses of service animals and protections extended to nontraditional service animals under the ADA).
235 28 C.F.R. § 35.104 (2010).
236 Id.

237 See Plaintiffs Memorandum, supra note 1.
238 24 C.F.R. § 100.201(a)(2). The Code of Federal Regulations also defines handicap to
include any person with a physical or mental impediment that substantially limits one or more of
a person's major life activities. Id.
239 § 100.201(a)(2).
240 Education of Handicapped Act Amendments of 1990, Pub. L. No. 101-476, § 101(a)(1),
104 Stat. 1103, 1103 (1990); see supra Part I.C.1.c (discussing the IDEA and noting that autism
has been recognized as a disability since 1990).
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Schools Are Public Entities and Places of Public
Accommodation

Under the ADA places of public accommodations, including
schools, must allow use of service animals. 24 1 "It is illegal under the
ADA to discriminate against children with disabilities."242 Schools
must make reasonable modifications of their policies to permit children with disabilities to fully participate in the programs offered by
the school.2 43 The U.S. Attorney for the Eastern District of Pennsylvania, Zane David Memeger, explains that, "no child should be discriminated against on the basis of disability" and that "[a]ll children
should have an equal opportunity to attend any school for which they
qualify" with reasonable modifications to the school policies, practices
or procedures as required by law. 2 " As stated in Sullivan, the purpose
of schools is to educate all of a state's children, and there is no reason
why schools would be exempt from anti-discrimination statutes.2 45
As an increasing number of U.S. children are diagnosed with
autism each year, schools should consider the appropriate ways to
handle requests for autism service animal access in classrooms.246
b.

Students with Autism Benefit when Accompanied at School
by Their Service Animal

Trained service animals assist many children with autism in reaching their full potential and should accompany these children everywhere-including school. 2 47 Autistic children derive many benefits
241 Zirkel, supra note 70, at 526; see also Schoenbaechler,supra note 42, at 460 (noting that
"[t]he legislature has spoken" on this issue).
242 DOJ $215,000 Settlement, supra note 143.
243 Id.
244 Id.

245 Sullivan v. Vallejo City Unified Sch. Distr., 731 F. Supp. 947, 954 (E.D. Cal. 1990).
246 See Schoenbaechler, supra note 42, at 459-60 (noting that the large number of children
with autism spectrum disorder-approximately 6.6 out of every 1,000 eight-year-old students-should "force administrators to consider the appropriate ways to handle autistic students
that have already and will be entering school doors," including the potential benefits from
allowing an autism service animal into the classroom).
247 See Hillsboro School District Agrees to Access for Autism Service Dog, DOJ (Mar. 7,
2011), [hereinafter Hillsboro DistrictAllows Autism Service Dog Access] http://www.justice.gov/
opalpr/201 1/March/1 1-crt-285.htm.
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when a school district permits their service animals in the classroom,
including educational and safety benefits.24 8
Nevertheless, schools frequently fail to take into account the "less
obvious benefits that a service animal can provide to an autistic student [as] compared to a student with other disabilities. "249 All students deserve an equal opportunity to grow and learn, and "where
possible, the overall aim should be for [student] independence. "250
Therefore, if a student has a recognized disability, there should be
strong deference to the family's determination as to whether a service
animal will benefit the child's education, and schools should support
such familial decisions. 25 1 The inquiry should consider how the school
can best incorporate the service animal into the plaintiff's educational
program, not whether the service animal provides appropriate developmental tools for the child's education.2 52 Section 504 of the Rehab.
Act compels defendants to respect an individual's choice about how
best to overcome the limitations created by his or her disability.25 3
Further, a school must make modifications to its rules, policies,
and procedures that will allow a child with a disability to be accompanied in the classroom by a service animal when the animal is necessary
to providing the child with FAPE.25 4 Autism service animals are often
necessary in the provision of FAPE because they are trained to ensure
the child's safety, to improve the child's focus, and to mitigate the
child's behavioral problems.255 One problem for school administrators
in providing FAPE for children with autism is that autism affects each
individual differently, so schools are unable to adopt standardized
248 Schoenbaechler, supra note 42, at 460 (explaining that the "twofold" benefits of
allowing a child with autism to be accompanied in class by a service animal are educational and
safety benefits).
249 Id. at 461-62. See, e.g., Sullivan, 751 F. Supp. at 962 n.12 (explaining that a school
district's belief that the service dog would impede the plaintiffs social and emotional development is not an appropriate consideration in the school's decision as to how "best incorporate the
service dog into the plaintiffs educational program").
250 DOJ $215,000 Settlement, supra note 143.
251 See Sullivan v. Vallejo City Unified Sch. Distr., 731 F. Supp. 947, 962 n.12 (E.D. Cal.
1990).
252 Id.
253 Id.
254 See Schoenbaechler, supra note 42, at 459.
255 Id.; see Bakersfield (CA) City Sch. Dist., 50 INDIVIDUALS wrIe DISAmun.ITIIs Eruc. L.
Rpr. (IDELR) 169, 747 (OCR 2008), availableat 2008 NDLR (LRP) LEXIS 408 (finding that a
school district erred when it failed to consider whether a dog's presence was necessary for a
student to receive FAPE).
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educational plans.25 6 While not well understood by school districts,
autism service animals are individually trained to address the unique
needs of the specific child with autism and provide benefits to the
child that the school cannot.2 57 The service animal ensures that the
child with autism is safe, and corrects and redirects the child's attention, allowing faster and more effective educational instruction.
Autism service animals are individually trained to address the
unique behavioral needs of a child with autism and are unlike emotional support animals which lack individualized training to do work
or perform tasks for the benefit of a person with a disability.258 Nontraditional service animals that work for the benefit of individuals
with invisible disabilities are frequently misunderstood to have less
protection at law.259 Such a conclusion, however, is simply incorrect.2 60 A non-traditional service animal maintains its status even if it
also serves as a physical and emotional "anchor" to a child with
autism.26 1 Service animals are primarily distinguishable from emotional support animals based on the training received and work performed.2 62 Students must not be discriminated against simply because
their disability is "less physically apparent." 26 3
256 See Schoenbaechler, supra note 42, at 459 ("People with autism often process and
respond to information in unique ways" including "resistance to change, impairment in social
interaction, impairment in communication, restrictive interests, and repetitive behavior.").
257 See generally K.D. v. Villa Grove Cmty. Unit Sch. Dist. No. 302 Bd. of Educ., 936
N.E.2d 690, 696 (Ill. App. Ct. 2010) (reasoning that an autism service dog provided tangible
benefits to the autistic child that he could not receive otherwise, including the applying of deep
pressure to give a calming effect to the child, tethering to the child to keep the child from running away, and helping the child stay calm at school each day).
258 See, e.g., Plaintiff's Memorandum, supra note 1 (providing an autism service dog named
Eddy with two months of training specifically tailored to meet the needs of the child with autism
that Eddy was going to be placed with); Kalbfleisch v. Columbia Cmty. Unit Sch. Dist. Unit No.
04, 920 N.E.2d 651, 655 (Ill. App. Ct. 2009) (describing the interview process to obtain a service
dog for a child with autism, which included a two year waitlist, a video submission of the child
with autism, eighty hours of training, and a handler test); Pet'rs Proposed Final Order, J.C.B. v.
Collier County Sch. Bd., No. 09-6047E, 2011 WL 860546, at *10 (Fla. Div. Admin. Hrgs. Feb. 14,
2011).
259 Schoenbaechler, supra note 42, at 461-62.
260 Id. at 462.

261 73 FED. REG. 117, p. 34522 (June 17, 2008).
262 Id.; see Schoenbaechler, supra note 42, at 461-62 (providing that although schools sometimes argue that autism service animals are simply comfort pets who are not entitled to classroom access, this is usually based on the "less obvious benefits that a service animal can provide
to an autistic student compared to students with other disabilities").
263 Schoenbaechler, supra note 42, at 462.
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The "true purposes of education can only be grasped if we view
schools as cultural and political sites that give legitimacy to the way
social relations and cultural values are patterned in this society." 264
Thus, the ultimate goal of a school when determining whether to allow
a service animal classroom access should center on providing "the best
possible education to the student." 265 With this goal in mind, schools
should attempt to find ways to accommodate requests for service animals in schools rather than looking for ways to deny access to the
animal. 26 6 When schools allow students with disabilities, such as
autism, to be accompanied in class by their service animal, they promote tolerance and acceptance of persons with disabilities.267 A
school district's refusal to admit an autism service animal not only
restricts the freedom of the autistic child to choose how to manage his
symptoms, but also impairs the ability of the service dog to provide
assistance to the child in other aspects of his life.2 68
Researchers have found that it is more difficult for a service dog
to form the necessary bond with an autistic child than with a child with
any other type of disability. 269 The "bond" allows the service dog to
be familiar with the child's emotions and temperament so that the dog
can detect when the child is experiencing anxiety or frustration and
work to redirect the child's focus. 270 To ensure the bond between the
service dog and child with autism remains, both doctors and other
264 Holland, supra note 29, at 1276 (quoting PART 1: SocIAL JUSTICE AND DremocIaAcy:
UNMET PROMISES, IN CRITICAL SocIAL ISSUES IN AMiERICAN EDUCATION: DE7MOCRACY AND

MEANING IN A GLOBALIZING World 1, 5 (H. Svi Shapiro & David E. Purpel eds., 2d ed. 2005)

(explaining that the idea that education is "little more than a tool for functioning within the
dominant, able-bodied society" is problematic for students with disabilities and American society in general).
265 Schoenbaechler, supra note 42, at 463 (stating that the goal of the school should not be
simply to "achieve statutory minimums," but should instead focus on providing "the best possible education" to its students).
266 Id. at 462.
267 See, e.g., Around the Nation: Service Dogs in the Classroom, SPECIAL EDuc. LAw
BuLL., Nov. 2010, art. 7.
268 Plaintiff's Memorandum, supra note 1; see, e.g., Sullivan v. Vallejo City Unified Sch.
Dist., 751 F. Supp. 947, 958 (E.D. Cal. 1990) (noting that the plaintiff elected "to use a service
dog in order to increase her physical independence and to decrease her need to rely on others to
perform tasks that are beyond her own physical capacity" and such a choice "is akin to choosing
to use a wheelchair to increase her mobility rather than a pair of crutches;" therefore, when the
school district excludes the plaintiff's service dog from school, it is asking her to "assume a
different persona" while at school).
269 Plaintiff's Memorandum, supra note 1.
270 Id.
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professionals recommend that every time the child leaves the house,
he bring his service dog along with him, including in the classroom.2 71
As a result, an increasing number of students with autism are requesting that their service dog be allowed to accompany them in the
classroom. 272
2.

Schools Can Mitigate the General Concerns over Service
Animal Access

Although schools commonly cite general concerns relating to the
presence of an animal in the classroom as reasons to deny access,
these general concerns can be met while maintaining a safe and distraction-free learning environment, and therefore do not provide a
valid basis for refusing to allow a service animal access in schools.27 3
a.

Health and Safety

Health and safety concerns about service animals in the classroom might be valid, but they do not represent an insurmountable
bar. Schools and other public places can legally deny access to service
animals under § 504 of the Rehab. Act and Title II of the ADA if the
dog's behavior poses a direct threat to the safety of others or results in
a fundamental alteration of the nature of a program.2 74 However,
"[flears, generalizations and stereotypes are simply insufficient to
deny access to a student's service dog." 275 A school must be able to
show how it determined that the service animal presents an "unac271 Id.

272 Clark, supra note 86, at *1.
273 See Zirkel, supra note 70, at 532 (citing Bakersfield (CA) City Sch. Dist., 50 IDELR 169
(OCR 2008)) (explaining that in Bakersfield, an Office of Civil Rights hearing officer concluded
that the school district's unilateral determination that a service dog posed a health and safety
risk to students, without subjecting the issues of the dog's training, function, and impact to the
required grievance procedures under the IDEA, violated the child's rights under Section 504 of
the Rehab. Act).
274 Hillsboro District Allows Autism Service Dog Access, supra note 247.
275 Id.; see, e.g., Sullivan v. Vallejo City Unified Sch. Distr., 731 F. Supp. 947, 961-62(E.D.
Cal. 1990) (quoting Sch. Bd. Of Nassau Cnty., Fla. v. Arline, 480 U.S. 273, 287 (1987) (explaining
that if the school district alters the plaintiff's placement in school simply to accommodate the
purely personal feelings of other students or faculty regarding dogs in the school environment,
this conduct would clearly violate § 504 of the Rehab. Act by depriving persons with disabilities
of a benefit or program on the basis of prejudice, stereotypes or unfounded fears).
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ceptable risk" to others, which courts will carefully scrutinize.276 In
determining whether a service animal presents an "unacceptable risk
or threat" to others, a school must be able to show that it considered
many factors, including the nature, duration, and severity of the risk;
the probability that an injury will occur; and whether reasonable modifications can be made to mitigate the risk to an acceptable level. 277 It
may also consider in its analysis the animal's breed, pedigree, training,
or its propensity to harm or frighten other students.2 78
For example, in Sullivan, the school refused to allow a service
animal into a classroom simply because another student was severely
allergic to animal dander.27 9 Schools could mitigate the effect of a service animal in the classroom on other students with allergies or anxieties by keeping records of students with such allergies and fears and
minimizing exposure of those students to the service animal.280
b.

Management Issues

Management concerns relating to service animals in the classroom can be easily mitigated. For example, the school could ask if any
employees would volunteer for extra responsibility if a student were
to request a service animal accommodation. 281 This would prevent the
management duty from falling upon the teacher, while still allowing
the child with a disability to attend classes with his or her service
animal. Furthermore, the management of a service animal in school is
often minimal as most autism service animals have received in-classroom training, do not need bathroom breaks during the school day,
276 Clark, supra note 86, at *8 (discussing a resolution agreement reached between the
Office of Civil Rights ("OCR") and the Bakersfield City School District concerning whether a
school district may exclude a service animal when it believes the animal presents an "unacceptable risk or threat to others"); see Schoenbaechler, supra note 42, at 460 (stating that the "legislature has spoken" and general concerns relating to a service animal's presence in the classroom
should not serve as a barrier to students with autism who seek to use their service animals). At a
minimum, school administrators must collect data on the risk and consider whether any mitigating factors, such as dander reducing soaps, powders, and other treatments could reduce the risk.
Clark, supra note 86, at *7.
277 See Clark, supra note 86, at *7-8 (discussing a resolution agreement between the OCR
and Bakersfield City School District which established a "framework" for determining whether a
service animal presents an "unacceptable risk or threat" to others which would justify its exclusion from the classroom).
278 Id.

279 Sullivan, 731 F. Supp. at 960.
280 Schoenbaechler, supra note 42, at 462.
281 Id.
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require minimal water, and only require that the dog's handler know
approximately five to ten commands to effectively command the service dog. 2 82 For example, in Sullivan, the court explained that the
school's "minor inconvenience of having to restructure a plaintiff's
educational program to accommodate her service dog" pales in comparison to the irreparable injury in terms of her loss of independence
if she was not allowed to bring the animal to school. 8 3
c.

Disruption to Others

Schools should presume that it is reasonable for students with a
disability, including autism, to bring a service animal in the classroom
and should not deny such children the benefits that their service
animal provides merely because it is "unusual to have an animal" in
school. 28 In fact, most schools that permit an autism service animal to
accompany a student with autism in the classroom report no distraction from the dog's presence. 285 For example, a third grade classroom
in Auburn, New York, reported that an autism service animal allowed
into the classroom has not been a distraction for other students, who
quickly adapted to the dog's presence and understood the special job
that he performs.286
3.

Litigation Issues

When schools and parents of children with autism cannot agree
on an accommodation or special education service for a student with
autism, the matter often ends up in court. However, there are several
reasons why schools and parents should cooperate to avoid
litigation.2 87
282 Plaintiff's Memorandum, supra note 1.
283 Sullivan v. Vallejo City Unified Sch. Distr., 731 F. Supp. 947, 960-62 (E.D. Cal. 1990).
284 Schoenbaechler, supra note 42, at 462.
285 Ed Finkel, Who Let the Dogs In?, A.B.A. J., April 2010, available at http://www.aba
journal.com/magazine/article/who_let-thedogs.in/.
286 Around the Nation: Service Dogs in the Classroom, SPECIAL EDUc. LAW BuiU.i, Nov.
2010, art. 7.
287 See Schoenbaechler, supra note 42, at 463 (advocating for school districts and parents to
work together to allow a service animal to accompany a child with a disability in the classroom
and explaining various reasons why schools should "evoke a desire to accommodate as opposed
to a combative demeanor").
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a. Exhaustion of Administrative Remedies is Not Always
Required for Judicial Relief

Although administrative exhaustion is sometimes required before
a court will adjudicate an issue between parents of a child with a disability and its school district, in other cases administrative exhaustion is
not required and parents of the child can and have won without due
288
process hearings or having to jump through administrative hoops.
Schools "should be aware that a family can sue under the ADA and
Section 504" without being required to exhaust administrative remedies when the child's receipt of an appropriate education is at issue.28 9
For example, in Sullivan, the California district court held that
under the IDEA, exhaustion was not required because the plaintiff
did not claim she was being deprived of a FAPE. 290 The Sullivan court
explained that once the plaintiff makes a threshold showing that her
decision to use a service dog is reasonably related to her disability, the
sole issue under § 504 of the Rehab. Act is whether the defendants
were capable of accommodating the plaintiff's choice to use a service
animal. Accommodation considerations are an issue that is outside
the scope of the Education for All Handicapped Children Act (the
predecessor to the IDEA) and do not require exhaustion of administrative remedies prior to suit.2 9 ' Thus, the Sullivan court refused to
dismiss Plaintiff's claims for failure to exhaust administrative remedies
or for lack of subject matter jurisdiction.2 92
b.

Cost-Benefit Analysis

A second reason why schools should allow service animals and
avoid litigation over such requests is because the cost of allowing an
autism service animal to accompany a child with a disability in the
288 See, e.g., K.D. v. Villa Grove Cmty Unit Sch. Dist. No. 302 Bd. of Educ., 936 N.E.2d
690, 692 (Ill. App. Ct. 2010) (affirming a preliminary injunction granted to the parents of a
autistic child enjoining the school district from prohibiting the child from bringing his trained
service animal to class, even though parents had not exhausted administrative remedies).
289 Schoenbaechler, supra note 42, at 461.
290 Sullivan v. Vallejo City Unified Sch. Dist., 731 F. Supp. 947, 951 (E.D. Cal. 1990).
291 Id. But see Cave v. East Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 637-38
(E.D.N.Y. 2007) (holding that the plain language of the IDEA and Second Circuit case law
dictates that the determination of whether IDEA exhaustion is required is based not on the
plaintiff's characterization of his or her claims, but rather on the nature of the relief that the
plaintiff seeks).
292 Sullivan, 731 F. Supp. at 951.
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classroom is substantially less than the cost of most other behavioral
therapies that treat autism.293 Like many school administrative decisions, a cost-benefit analysis is applicable to requests for service animals in schools. 294 Educating students with disabilities like autism is a
substantial interest at both the federal and state level-and one that
should be afforded greater support considering the growing number of
children diagnosed with autism each year. 29 5 Although the benefits
that a child with autism derives by being accompanied by a service
animal at school may be difficult to ascertain, this should not diminish
its importance. 29 6 Schools must weigh the benefits that a student with
autism will receive from bringing the service animal to class against
the costs involved in allowing the animal to access the class, and it is
clear that such an accommodation is substantially less expensive than
other autism behavioral therapies.29 7
B.

Model State Statute - Adapted Version of Illinois School Code
as Applied in K.D. and Kalbfleisch

Schools should work with parents of students with disabilities,
including autism, in a cooperative manner to find ways to allow students with autism to be accompanied by their service animal in school.
As discussed in Subsection 2 of Section A of this Part, schools can
mitigate general concerns relating to the health and safety of others
and management issues; 298 therefore, so long as the student has a recognized disability and the service animal is individually trained to do
work or perform tasks for the child's benefit, the school should allow
the animal into the classroom. In addition, states should also adopt
legislation similar to the Illinois School Code, which clearly and concisely grants access to service animals without inquiry into whether
the animal provides an educational benefit for the child. Instead, the
service animal must only provide some benefit for a child with a disability. A model state statute would read as follows:
293 See supra Part I.A.
294 Schoenbaechler, supra note 42, at 463.
295 Id
296 Id.
297 Id.

298 See supra Part II.A.2.
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A service animal such as a guide dog, signal dog, or any other dog that
is individually trained to perform tasks for the benefit of a student
with a disability shall be permitted to accompany that student at all
school functions, whether inside or outside the classroom.
CONCLUSION

Based on analysis of competing interests between schools and
students with disabilities, schools should work cooperatively with students requesting to use service animals in schools and avoid litigation
that harms both the student in the short term and the school in the
long term. States should adopt standards similar to the proposed
model state legislation which is based on the Illinois School Code that
requires classroom access for service animals as long as the animal
provides some benefit to the child, but does not require an educational benefit. Therefore, the inquiry, which plagued past plaintiffs, as
to whether the IDEA and exhaustion requirements have been met is
eliminated.

