BREAKING AND ENTERING OR COMMUNITY CARETAKING?

A

SOLUTION TO THE OVERBROAD EXPANSION
OF THE INVENTORY SEARCH

Megan Pauline Marinos*
INTRODUCTION

A man calls 9-1-1 claiming he heard his neighbor scream. He
believes his neighbor needs help. The police arrive but hear nothing.
They knock and announce themselves, but no one answers. The
police have no reason to believe anyone in the apartment is injured or
in immediate danger, nor do they have reason to believe a crime is
occurring inside. Instead of leaving, the police break down the apartment door and find the resident asleep in front of the television. They
also find, in plain view, a sawed-off shotgun. The police awaken,
handcuff, and arrest the resident for unlawful possession of a firearm.
In this scenario, if the shotgun is to be admissible as evidence at trial,
the officers' search must be considered lawful under the Fourth
Amendment. Since the search was conducted without a warrant, the
prosecution must prove one of the following to legitimize the search:
(1) that there was an emergency and the exigent circumstances exception to the warrant requirement applied, or (2) some exception to
both the warrant and probable cause requirements applied. Currently, whether the evidence of this hypothetical case would be admitted or suppressed at trial is dependent upon the location of the court
where the case is heard.
"[P]hysical entry of the home is the chief evil against which the
wording of the Fourth Amendment is directed."' While police are
expected to provide protection, any need to search must be balanced
against the protections guaranteed by the Fourth Amendment.2 The
text of the Fourth Amendment provides the constitutional basis for all
* George Mason University School of Law, J.D. Candidate, May 2012; The George Washington University, B.A. Communication, May 2009. I would like to thank Dean Craig Lerner,
A. Michelle West, and Bryan Weir for their invaluable feedback and guidance.
1 Payton v. New York, 445 U.S. 573, 585 (1980) (quoting United States v. United States
Dist. Court, 407 U.S. 297, 313 (1972)).
2 See Camara v. Mun. Court, 387 U.S. 523, 536-37 (1967).
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searches and seizures. 3 In this hypothetical, exigent circumstances do
not justify the police behavior. For an exigent circumstances exception to the warrant requirement to apply there must be (1) a showing
of probable cause that the area to be searched contained evidence that
a crime has been or is being committed,' and (2) an actual exigency
that required immediate police action, such as the risk to life and limb;
a fleeing felon; or risk of the destruction of evidence. When the
police arrived they heard and saw nothing. The neighbor's 9-1-1 call
does not meet the standard for exigent circumstances that would justify entering a private residence without a warrant because the police
lacked probable cause as well as a recognized emergency.6
In Cady v. Dombrowski, the United States Supreme Court established that police officers have "community caretaking functions" in
select circumstances.' The Court reiterated this concept in South
Dakota v. Opperman, explaining that the community caretaking function of police pertains to inventory searches where routine "caretaking procedures" were followed to impound a vehicle.' Today, courts
have manipulated this police function into a doctrine, the community
caretaker doctrine (CCD), and several circuit courts of appeal have
expanded the CCD to include the search of private residences.' While
the Supreme Court has continually expressed the importance of main3 U.S. CONST.

amend. IV.

4 See, e.g., Henry v. United States, 361 U.S. 98, 102 (1959) (citing Stacey v. Emery, 97 U.S.

642, 645 (1878)); Draper v. United States, 358 U.S. 307, 310 (1959); Brinegar v. United States,
338 U.S. 160, 175-76 (1949); United States v. Di Re, 332 U.S. 581, 592-93 (1948); Carroll v.
United States, 267 U.S. 132, 149, 155-56 (1925); Dir. Gen. v. Kastenbaum, 263 U.S. 25, 27-29
(1923); Stacey, 97 U.S. at 645-46. This probable cause standard was adopted as one of the necessary elements in the exigent circumstances exception to the warrant requirement. Chambers v.
Maroney, 399 U.S. 42, 51 (1970) ("[T]he Court has insisted upon probable cause as a minimum
requirement for a reasonable search permitted by the Constitution.... Only in exigent circumstances will the judgment of the police as to probable cause serve as a sufficient authorization for
a search.").
5 See, e.g., Brigham City v. Stuart, 547 U.S. 398, 403 (2006); Minnesota v. Olson, 495 U.S.
91, 100 (1990); Mincey v. Arizona, 437 U.S. 385, 392 (1978); United States v. Santana, 427 U.S.
38, 42-43 (1976) (citing Warden v. Hayden, 387 U.S. 294, 298-99 (1967)).
6 See, e.g., Brigham City, 547 U.S. at 403; Olson, 495 U.S. at 100; Mincey, 437 U.S. at 392;
Santana, 427 U.S. at 43 (citing Warden, 387 U.S. at 298-99).
7 Cady v. Dombrowski, 413 U.S. 433, 441, 447-48 (1973).
8 South Dakota v. Opperman, 428 U.S. 364, 368-69 (1976) (citing Cady, 413 U.S. 433)
(explaining the role of standard caretaking procedures in inventory searches).
9 See, e.g., United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006) (citing Mincey, 437
U.S. at 392-93; United States v. Nord, 586 F.2d 1288, 1291 n.5 (8th Cir. 1978)); Phillips v. Peddle,
7 F. App'x 175, 180 (4th Cir. 2001); United States v. Rohrig, 98 F.3d 1506, 1522 (6th Cir. 1996)
(citing Carey v. Brown, 447 U.S. 455, 471 (1980); Bies v. State, 251 N.W.2d 461, 468 (Wis. 1977)).
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taining the sanctity of the home,"o it has neglected to specify whether
an officer may enter a person's private home while acting in his community caretaking capacity.n Because an officer's community caretaking capacity is separate from his function as a criminal investigator,
the CCD is an exception not merely to the warrant requirement but
also to the probable cause requirement.12
The CCD has become an inappropriate catchall exception for
police to rely on after they enter an individual's home without consent
or a warrant, collect evidence in plain view, and are unable to justify
their actions under one of the exigent circumstances exceptions to the
warrant requirement.13 This Comment recognizes that officers may,
under certain circumstances, enter an individual's home without a
warrant to address a threat to the well-being of an occupant. In Brigham City v. Stuart, the Supreme Court resolved the dispute among
courts regarding "the appropriate Fourth Amendment standard governing warrantless entry by law enforcement in an emergency situation,"' 4 finding that "police may enter a home without a warrant when
they have an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such injury."1
The Supreme Court, however, is yet to answer a related question:
10 See, e.g., Hudson v. Michigan, 547 U.S. 586, 603 (2006); Welsh v. Wisconsin, 466 U.S. 740,
750 (1984) (citing Payton v. New York, 445 U.S. 573, 586 (1980)); Payton, 445 U.S. at 585 (citing
Boyd v. United States, 116 U.S. 616, 630 (1886)).
11 In only two of its majority opinions, Cady v. Dombrowski, 413 U.S. 433, 441 (1973) and
South Dakota v. Opperman, 428 U.S. 364, 368 (1976) (citing Cady, 413 U.S. at 441), did the
Supreme Court discuss police "community caretaking functions" and their specific application to
inventory searches of automobiles.
12 Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly related to criminal investigations, not routine, noncriminal procedures. . . . In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause,...
search warrants are. not required, linked as the warrant requirement textually is to the probablecause concept." (citation omitted)).
13 See, e.g., Quezada, 448 F.3d 1005; State v. Pinkard, 785 N.W.2d 592 (Wis. 2010).
14 Brigham City v. Stuart, 547 U.S. 398, 402 (2006) (emphasis added) (citing In re Sealed
Case 96-3167, 153 F.3d 759, 766 (D.C. Cir. 1998) ("[T]he standard for exigent circumstances is an
objective one .... ); People v. Hebert, 46 P.3d 473, 480 (Colo. 2002) (en banc) (considering the
circumstances as they "would have been objectively examined by a prudent and trained police
officer"); United States v. Cervantes, 219 F.3d 882, 890 (9th Cir. 2000), abrogated by Brigham
City, 547 U.S. 398 ("[U]nder the emergency doctrine, '[a] search must not be primarily motivated by intent to arrest and seize evidence."') (quoting People v. Mitchell, 347 N.E.2d 607, 609
(N.Y. 1976)); State v. Mountford, 769 A.2d 639, 645 (Vt. 2000) ("The three-part Mitchell test
requir[es] courts to find that the primary subjective motivation behind such searches was to
provide emergency aid.")).
15 Brigham City, 547 U.S. at 403.
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Must a police officer establish probable cause and secure a warrant
prior to entering a private residence "pursuant to community-caretaking functions that are not in response to an emergency situation[?]" 6
This Comment seeks to address this question by analyzing the
circuit split between the Third, Seventh, Ninth, and Tenth Circuits on
one side, and the Fourth, Sixth, and Eighth Circuits on the other side,
regarding their applications of the CCD."1 Part I of this Comment
discusses the evolution of the CCD and how it is distinct from the
exigent circumstances exception to the warrant requirement.'" Part II
analyzes the split among circuit courts of appeals regarding the application of the CCD. 9 Finally, Part III explains that it is inappropriate
to extend the community caretaking exception to both the warrant
and probable cause requirements to searches of the home. 20 Because
it is reasonable for a person to expect the police to act in their community caretaking capacity, this Comment seeks to restrict, but not
eliminate, community caretaking searches of the home through the
implementation of a special community caretaking warrant. 21
I.

BACKGROUND: DELINEATING CERTAIN

FOURTH

AMENDMENT

EXCEPTIONS

"[T]he warrant requirement is subject to certain exceptions"
because the Fourth Amendment's ultimate standard is "reasonable16 People v. Slaughter, 803 N.W.2d 171, 190 (Mich. 2011) (Kelly, J., dissenting) (emphasis
added) (citing Brigham City, 547 U.S. 398; Michigan v. Tyler, 436 U.S. 499 (1978); Cady v. Dombrowski, 413 U.S. 433 (1967)).
17 State courts as well as lower federal courts have acknowledged the existence of a circuit
split regarding the applicability of the CCD to the home. See, e.g., Harvey v. Montogomery
Cnty., No. 1 I-CV-1 815, slip op. at *9 (S.D. Texas Jan. 3, 2012) ("Courts of Appeals disagree
about whether a community caretaking exception extends to searches of homes."); State v.
Witczak, 23 A.3d 416 (N.J. Super. Ct. App. Div. 2011) ("There is a split of authority among the
federal courts of appeals concerning the applicability of the exception in the home context.").
State courts have also recognized the Supreme Court's lack of decision on this issue. See, e.g.,
Wood v. Commonwealth, 497 S.E.2d 484, 487 (Va. Ct. App. 1998) ("[T]he Supreme Court has
yet to decide whether a situation might exist that would justify a warrantless intrusion into an
individual's home under the 'community caretaker' doctrine, as distinguished from an emergency or exigent circumstances.").
18 See infra Part I.
19 See infra Part II.
20 See infra Part Ill.
21 See infra Part Il.B.
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ness." 22 The CCD, originally applied to searches of impounded vehicles, is an exception to both the Fourth Amendment warrant and
probable cause requirements.2 3 Section A explains the Fourth
Amendment and its basic principles.24 Section B outlines the history
of the CCD by analyzing Supreme Court cases that developed and
refined this exception.25 Section C discusses the exigent circumstances
exception to the warrant requirement.26 Section D distinguishes
between the CCD and exigent circumstances exceptions, explaining
that the CCD was not meant to be a catchall for situations that did not
fall under exigent circumstances.27 Section E briefly explains the plain
view doctrine and its application in warrantless searches. 28
A.

The Fourth Amendment and the Rights It Protects

The Fourth Amendment dictates the constitutional standard for
all searches and seizures and protects an individual's reasonable
expectation of privacy from government invasion. 29 The Fourth
Amendment states:
The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.30
22 Brigham City v. Stuart, 547 U.S. 398, 403 (2006) (internal quotation marks omitted) (citing Flippo v. W. Virginia, 528 U.S. 11, 13 (1999) (per curiam); Katz v. United States, 389 U.S.
347, 357 (1967)).
23 South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976) ("[Plrobable cause is peculiarly
related to criminal investigations, not routine, noncriminal procedures. . . . In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause,... search warrants are not required, linked as the warrant requirement
textually is to the probable-cause concept." (citation omitted)).
24 See infra Part LA.
25 See infra Part I.B.
26 See infra Part I.C.
27 See infra Part I.D.
28 See infra Part I.E.
29 Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring) ("My understanding of the rule ... is that there is a twofold requirement, first that a person have exhibited
an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as 'reasonable.' Thus a man's home is, for most purposes, a place
where he expects privacy . . . .").
30 U.S. CONsr. amend. IV.
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The warrant requirement and probable cause requirement are
two separate clauses of the Fourth Amendment. "[T]he issue of
whether a warrant is required is independent of the question of
whether sufficient cause is present for the warrantless search or
seizure;" thus, exceptions to one requirement do not necessarily apply
to the other.'
According to the Supreme Court, "'[t]he substance of all the definitions' of probable cause 'is a reasonable ground for belief of
guilt.'" 32 "Probable cause exists where 'the facts and circumstances
within [the officers'] knowledge and of which they had reasonably
trustworthy information [are] sufficient in themselves to warrant a
man of reasonable caution in the belief that' an offense has been or is
being committed." 3 3 Thus, in the case of a search, a law enforcement
officer must have enough information to believe that the search will
uncover evidence related to a crime.34 Probable cause is an "objective
predetermination" 35 typically required even when the police are justified in acting without a warrant under certain exigencies.3 Though
3
probable cause is not required for all searches,"
"[a] search or seizure

31 JOSHURA Diuissin & AiAN C. MciiHAHIS, UNoIRSTANDING CRIMINAL PiciCHtoIun
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(5th ed. 2010) ("[A]ithough an exigency justifies the absence of a search warrant, it does not
dispense with any underlying requirement of probable cause that exists.").
32 Brinegar v. United States, 338 U.S. 160, 175 (1949) (quoting McCarthy v. De Armit, 99
Pa. 63, 69 (1881)).
33 Id. at 175-76 (quoting Carroll v. United States, 267 U.S. 132, 162 (1925)).
34 Dissl;tin & MICHA;Is, supra note 31, at 116 (citing Ronald M. Gould & Simon Stern,

Catastrophic Threats and the Fourth Amendment, 77 S. CA.. L. Riiv. 777 (2004)).
35 Beck v. Ohio, 379 U.S. 89, 96 (1964).
36 E.g., Brigham City v. Stuart, 547 U.S. 398, 400 (2006); Warden v. Hayden, 387 U.S. 294,
298-99 (1967).
3 See, e.g., Colorado v. Bertine, 479 U.S. 367, 371 (1987) ("The policies behind the warrant
requirement are not implicated in an inventory search, nor is the related concept of probable
cause." (citing South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976))); New Jersey v. T.L.O.,
469 U.S. 325, 351 (1985) (explaining that probable cause is not necessary in certain "special
needs" searches and seizures); Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly
related to criminal investigations, not routine, noncriminal procedures.... In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause,.. . search warrants are not required, linked as the warrant requirement
textually is to the probable-cause concept." (citation omitted)); Terry v. Ohio, 392 U.S. 1, 27
(1968) ("[T]here must be a narrowly drawn authority to permit a reasonable search for weapons
for the protection of the police officer, where he has reason to believe that he is dealing with an
armed and dangerous individual, regardless of whether he has probable cause to arrest the individual for a crime.").
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is ordinarily unreasonable in the absence of individualized suspicion
of wrongdoing."38
It is preferred that a police officer seek a warrant from a "neutral
and detached magistrate" prior to conducting a search or seizure that
requires a showing of probable cause.3 9 To obtain a warrant, the
requesting officer must provide the magistrate with a "substantial
basis" for determining the existence of probable cause.40 The officer
must further show that evidence of a crime will be found in a specific
place.41 As the text dictates, the Fourth Amendment requires that a
warrant specifically describe the place to be searched and things to be
seized.42 The purpose of this "particularity requirement" is to prevent
broad, general searches that could violate an individual's constitutional right.43
"At the very core [of the Fourth Amendment] stands the right of
a man to retreat into his own home and there be free from unreasonable governmental intrusion."' Thus, the warrant requirement helps
to safeguard the home, providing two clear "constitutional protections:" (1) prior judicial determination of probable cause "intended to
eliminate altogether searches not based on probable cause,"45 and (2)
specificity regarding what is to be searched to protect against "generally, exploratory rummaging in a person's belonging."46 According to
the Supreme Court:
The presence of a search warrant serves a high function. Absent some
grave emergency, the Fourth Amendment has interposed a magistrate
between the citizen and the police. This was done not to shield
criminals nor to make the home a safe haven for illegal activities. It
was done so that an objective mind might weigh the need to invade
38 City of Indianapolis v. Edmond, 531 U.S. 32, 37 (2000) (citing Chandler v. Miller, 520
U.S. 305, 308 (1997)).
39 Johnson v. United States, 333 U.S. 10, 14 (1948).
40 Illinois v. Gates, 462 U.S. 213, 238-39 (1983).
41 Id. at 238.
42 U.S. CONs ,r. amend. IV.

43 Maryland v. Garrison, 480 U.S. 79, 84 (1987).
44 Silverman v. United States, 365 U.S. 505, 511 (1961) (citing Entick v. Carrington, 19
Howell's State Trials 1029, 1066 (1765); Boyd v. United States, 116 U.S. 616, 626-30 (1886)).
45 Coolidge v. New Hampshire, 403 U.S. 443, 467 (1971) (citing Chimel v. California, 395
U.S. 752, 761-62 (1969); Katz v. United States, 389 U.S. 347 (1967); Warden v. Hayden, 387 U.S.
294 (1967); McDonald v. United States, 335 U.S. 451 (1948)).
46 Coolidge, 403 U.S. at 467 (citing Stanford v. Texas, 379 U.S. 476 (1965); Marron v.
United States, 275 U.S. 192, 195-96 (1927); Boyd, 116 U.S. at 624-30).
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that privacy in order to enforce the law. The right of privacy was
deemed too precious to entrust to the discretion of those whose job is
the detection of crime and the arrest of criminals.47
Although the language of the Fourth Amendment has not
changed, the development of exceptions to the warrant requirement
has provided more opportunities to enter and search a private residence without a warrant. 48 Because "physical entry into the home is
the chief evil against which the wording of the Fourth Amendment is
directed," 49 the Supreme Court has explicitly identified those exceptions to the warrant requirement that apply to the home."
B.

The Origins of the Community Caretaker Doctrine
1. The Administrative Search

In Camara v. Municipal Court, the Supreme Court held it appropriate to suspend the traditional probable cause requirement when an
administrative search is being performed in a home." The Court
explained that probable cause exists to issue a warrant to inspect
premises for administrative code violations so long as there are "reasonable legislative or administrative standards for conducting an area
inspection [that] are satisfied with respect to a particular dwelling."52
Thus, the Supreme Court authorized the search of a home for reasons
other than the probable cause of a crime. In Camara, however, the
police obtained a warrant and complied with specific administrative
standards. 4
47 McDonald v. United States, 335 U.S. 451, 455-56 (1948) (emphasis added).
48 See, e.g., Brigham City v. Stuart, 547 U.S. 398 (2006); Michigan v. Tyler, 436 U.S. 499
(1978); United States v. Santana, 427 U.S. 38 (1976).
49 Payton v. New York, 445 U.S. 573, 585 (1980) (quoting United States v. United States
Dist. Court, 407 U.S. 297, 313 (1972)).
50 See, e.g., Brigham City, 547 U.S. at 400 ("[P]olice may enter a home without a warrant
when they have an objectively reasonable basis for believing that an occupant is seriously injured
or imminently threatened with such injury."); Tyler, 436 U.S. at 509 (explaining that a warrant is
not required for police to enter a home to fight a fire and investigate its cause); Santana, 427 U.S.
at 42-43 (explaining that warrantless searches of homes may occur when police are engaged in
"hot pursuit" (citing Warden, 387 U.S. 294)).
51 Camara v. Mun. Court, 387 U.S. 523, 538-39 (1967).
52 Id. at 538.

53 Id. at 538-39.
54 Id.
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The Inventory Search

Despite Supreme Court precedent, the CCD has become an "elusive exception" to both the warrant and probable cause requirements. The Supreme Court established the basis for this exception
in Cady v. Dombrowski when it defined the "community caretaking
functions" of police officers as being "totally divorced from the detection, investigation, or acquisition of evidence relating to the violation
of a criminal statute."5 6 The Court held that searches made in the
performance of such functions do not require warrants and are subject
to "only the general standard of 'unreasonableness' as a guide in
determining" constitutionality.
In Cady, the Court upheld a warrantless search of a disabled
automobile that was towed to a private garage even though there was
no probable cause to believe that the vehicle contained evidence of a
crime.58 The defendant, an off-duty police officer, was involved in an
automobile accident." Responding officers, knowing that an off-duty
police officer would be required to carry his weapon, searched the
vehicle to secure the gun as part of standard procedure. 6 0 The warrantless invasion was primarily justified because it was within the caretaking function of the police to protect the community's safety. 61 The
police had reason to believe a gun was in the car that would be available to vandals if not removed. 62 During the search, however, the
officers found and seized evidence linking the defendant to a murder. 63 The evidence was admitted at trial and the defendant was convicted.' According to the Court, the search was not unreasonable
because the police performed the search as part of their "community
55 South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976) ("[P]robable cause is peculiarly
related to criminal investigations, not routine, noncriminal procedures.... In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause, . . . search warrants are not required, linked as the warrant requirement
textually is to the probable-cause concept." (citation omitted)); THOMAs K. CLANCY, TIIE
Fouarii AMENDMENT:

ITs

HISTORY AND INTERPRETATION 413

56 Cady v. Dombrowski, 413 U.S. 433, 441 (1973).
57 Id. at 448.

58 Id. at 436-37, 446.
59 Id. at 435-36.
60 Id. at 436-37.
61 Id. at 441, 448.
62 Cady v. Dombrowski, 413 U.S. 433, 448 (1973).
63 Id. at 437.

6 Id. at 434.

(2008).
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caretaking" responsibilities.6 5 The Court explained that the exception
applied to automobiles because of their mobility, as well as the frequent contact between police and citizens resulting from automobiles
breaking down or being involved in accidents.6 6 Thus, in Cady, the
Supreme Court never explicitly stated or implied an intention to
extend the CCD to the home.6 7
In South Dakota v. Opperman, the Supreme Court held that a
routine inventory search of a locked automobile, which had been lawfully impounded, did not violate the Fourth Amendment as it did not
involve an "unreasonable" search. 68 The inventory search was
prompted by the presence of a number of valuables inside the vehicle
that were in plain view. 69 Pursuant to "standard police procedures,"
the police unlocked the car, inventoried its contents, and removed
them for safekeeping.70 During the inventory search, however, the
police discovered marijuana in the unlocked glove compartment."
The Supreme Court upheld the inventory search despite the lack of a
warrant or probable cause, 7 2 reasoning that an inventory search is not
part of a criminal investigation, but rather is an administrative act.73
The Court further explained that the "probable cause" standard of the
Fourth Amendment is "related to criminal investigations, not routine,
noncriminal procedures. "7 The Opperman Court also differentiated
between automobiles and homes, explaining that a person has a
greater "expectation of privacy" in the home because "[a]utomobiles,
unlike homes, are subjected to pervasive and continuing governmental
regulation and controls."7 ' The Court in Opperman referenced the
language from Cady, explaining that cars are often taken into police
custody as part of police officers' "community caretaking functions"
and for public safety interests. 76 The majority identified three interests applicable to a search of an arrestee's possessions that support an
Id. at 441, 448.
66 Id. at 442; see Chambers v. Maroney, 399 U.S. 42, 48 (1970).
67 See Cady v. Dombrowski, 413 U.S. 433 (1973).
68 South Dakota v. Opperman, 428 U.S. 364, 375-76 (1976).
65

69 Id.
70 Id. at 366.
71 Id.

72
73
74
75
76

See id. at 376.
Id. at 370 n.5.
South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976).
Id. at 367-68.
Id. at 368 (citing Cady, 413 U.S. at 441).

2012]

BREAKING AND ENTERING OR COMMUNITY

CARETAKING?

259

inventory search: (1) protection of the property of arrested persons;77
(2) protection of the police from claims of theft or property damage;78
and (3) removal of dangerous objects from arrestees.79
The Supreme Court thus determined that inventory searches may
be reasonable under the Fourth Amendment so long as they are conducted according to standard procedures.s0 The Court further recognized that inventory searches, as a community caretaking function, are
non-investigative,' serving a purely administrative function; therefore, the warrant requirement and probable cause requirements are
inapplicable.82 The Court continued to refine the scope and application of the inventory search in Illinois v. Lafayette,8 3 Colorado v. Bertine,' and Florida v. Wells.ss In these cases, however, the majority did
not explicitly rely on the community caretaker holding from Cady;
thus, it is unnecessary that these cases be further explained for the
purpose of this Comment.
C.

The Exigent Circumstances Exception to the Warrant
Requirement

Separate from its discussion of the CCD, the Supreme Court
established an exigent circumstances exception to the warrant require77 Id. at 369 (citing United States v. Mitchell, 458 F.2d 960, 961 (9th Cir. 1972)).

78 Id. (citing United States v. Kelehar, 470 F.2d 176, 178 (5th Cir. 1972)).
79 Id. (citing Cooper v. California, 386 U.S. 58, 61-62 (1967)).
80 South Dakota v. Opperman, 428 U.S. 364, 374-76 (1976) (citing Cady v. Dombrowski,
413 U.S. 433 (1973)).
81 Cady, 413 U.S. at 441.
82 Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly related to criminal investigations, not routine, noncriminal procedures.... In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause,...
search warrants are not required, linked as the warrant requirement textually is to the probablecause concept." (citation omitted)).
83 Illinois v. Lafayette, 462 U.S. 640, 648 (1983) (holding that "it is not 'unreasonable' for
police, as part of the routine procedure incident to incarcerating an arrested person, to search
any container or article in his possession, in accordance with established inventory procedures"
(footnote omitted)).
84 Colorado v. Bertine, 479 U.S. 367, 375-76 (1987) (holding that because the police officers
conducted an inventory search in compliance with standard procedures and did not perform the
search for investigative purposes, the evidence discovered in the vehicle was admissible).
85 Florida v. Wells, 495 U.S. 1, 4-5 (1990) (holding that because there was no policy in place
to regulate "the opening of closed containers encountered during an inventory search," the evidence found should be suppressed).
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ment, encompassing a variety of specific situations.86 The Supreme
Court held that law enforcement officers may make a warrantless
entry into a private home in three situations: (1) to prevent the imminent destruction of evidence, 7 (2) to engage in "hot pursuit" of a fleeing suspect," or (3) to protect or preserve life or avoid serious injury.'
In each of these situations a warrantless entry is reasonable because
"there is compelling need for official action [intruding onto Fourth
Amendment-protected space] and no time to secure a warrant."90
Even though an exigency may excuse the police from obtaining a warrant, the police must still demonstrate probable cause that the search
will uncover evidence of a crime under the exigent circumstances
exception. 9 '
The third exception included above, regarding a police officer's
ability to enter a private residence without a warrant to protect or
preserve life or avoid serious injury, is referred to as the "emergency
doctrine"9 2 or "emergency aid exception."' In Mincey v. Arizona, the
Court explained that police officers may search a home without a war86 See, e.g., Brigham City v. Stuart, 547 U.S. 398, 400 (2006); Mincey v. Arizona, 437 U.S.
385, 392 (1978); Warden, Md. Penitentiary v. Hayden, 387 U.S. 294, 298-99 (1967); Ker v. California, 374 U.S. 23, 40-41 (1963).
87 Minnesota v. Olson, 495 U.S. 91, 100 (1990) (quoting Welsh v. Wisconsin, 466 U.S. 740,
754 (1984)); Schmerber v. California, 384 U.S. 757, 770 (1966) (citing Preston v. United States,
376 U.S. 364, 367 (1964)); Ker, 374 U.S. at 40-41.
88 Olson, 495 U.S. at 100 (1990) (quoting State v. Olson, 436 N.W.2d 92, 97 (Minn. 1989));
United States v. Santana, 427 U.S. 38, 42 (1976) (citing Warden, 387 U.S. at 298-300).
89 Brigham City, 547 U.S. at 403; Olson, 495 U.S. at 100 (quoting State v. Olson, 436
N.W.2d 92, 97 (Minn. 1989)); Mincey, 437 U.S. at 392 (quoting Wayne v. United States, 318 F.2d
205, 212 (D.C. Cir. 1963)); Michigan v. Tyler, 436 U.S. 499, 509 (1978) (explaining that a warrant
is not necessary to fight a fire and investigate its cause).
90 Tyler, 436 U.S. at 509 (1978) (citing Warden, 387 U.S. at 310; Ker, 374 U.S. at 40 n.1 1
(1963)).
91 The Court stated in Chambers v. Maroney:
in enforcing the Fourth Amendment's prohibition against unreasonable searches and
seizures, the Court has insisted upon probable cause as a minimum requirement for a
reasonable search permitted by the Constitution. As a general rule, it has also required
the judgment of a magistrate on the probable-cause issue and the issuance of a warrant
before a search is made. Only in exigent circumstances will the judgment of the police as
to probable cause serve as a sufficient authorization for a search.
399 U.S. 42, 51 (1970).
92 E.g., Michigan v. Clifford, 464 U.S. 287, 309 (1984) (Rehnquist, J., dissenting) (citing
Tyler, 436 U.S. at 509); Melinda Roberts, The Emergency Doctrine, Civil Search and Seizure, and
the Fourth Amendment, 43 FoiuNIAM L. Riev. 571, 584 n.102 (1975)).
93 E.g., Kentucky v. King, 131 S.Ct. 1849, 1856 (2011) ("Under the 'emergency aid' exception, for example, 'officers may enter a home without a warrant to render emergency assistance
to an injured occupant or to protect an occupant from imminent injury.'" (quoting Brigham City,
547 U.S. at 403)); Michigan v. Fisher, 130 S.Ct. 546, 548 (2009) ("A straightforward application
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rant when there is evidence of a life-threatening emergency that calls
for immediate action.9 4 Once this exigency ends, however, so does the
right to conduct the exigency search.95 The Supreme Court clarified
this exception in Brigham City v. Stuart, holding that police officers
may enter a private residence without a warrant under the exigent
circumstances exception, regardless of their subjective motives, so
long as they have an "objectively reasonable basis for believing that
an occupant is seriously injured or imminently threatened with such
injury."96 In Brigham City, the police lawfully entered a private residence without a warrant after officers observed underage consumption of alcohol as well as a juvenile punching an adult causing his
mouth to bleed.97 The Court did not specifically address whether
these circumstances justified an exception to the probable cause
requirement of the Fourth Amendment, though the officers likely fulfilled this requirement when they witnessed an altercation in the home
as a juvenile punched an adult in the face.98 It is this absence of a
probable cause analysis that has created much discussion in the
courts9 9 as well as among scholars."oo
D.

Reconciling Community Caretaking and Exigent Circumstances
Exceptions

Over the years, state and federal courts have muddled the distinction between the emergency aid exception to the warrant requirement
and the community caretaking exception to the probable cause and
warrant requirements.101 Some courts have actually extracted the
of the emergency aid exception, as in Brigham City, dictates that the officer's entry was
reasonable.").
94 Mincey, 437 U.S. at 392 (noting that the Court did "not question the right of the police to
respond to emergency situations" without a warrant).
95 See id. at 393 (quoting Terry v. Ohio, 392 U.S. 1, 25-6 (1968)).
96 Brigham City v. Stuart, 547 U.S. 398, 400 (2006).
97 Id. at 406.
98 See id. at 400-07.
99 See, e.g., Hunsberger v. Wood, 570 F.3d 546, 554 (4th Cir. 2009).
100 See, e.g., Michael R. Dimino, Sr., Police Paternalism:Community Caretaking,Assistance
Searches, and Fourth Amendment Reasonableness, 66 WAsH. & LiEz L. RLv. 1485, 1496-1532
(2009) ("All community-caretaking cases are incompatible with Fourth Amendment requirements of warrants and probable cause."); Kit Kinports, Diminishing Probable Cause and Minimalist Searches, 6 Oino STr. J. Cium. L. 649, 649 (2009).
101 See, e.g., United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006) (holding that the
police officer had to have a "reasonable belief that an emergency exists requiring his or her
attention" for the community caretaking doctrine to apply to a warrantless search of a home
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emergency doctrine from the exigent circumstances exception and
made it part of the community caretaking doctrine, developing an
exception to the warrant requirement that is independent of the exigent circumstances exception. 102 There is, however, a clear distinction
between the two. Searches performed pursuant to the community
caretaking exception were originally conceived to prevent physical
injury and property damage in situations separate from criminal investigations, while searches performed under exigent circumstances consist of police acting without a warrant to serve law enforcement
interests that fulfill the probable cause requirement, like preserving
evidence"o" or preventing suspects from fleeing.' 04 There is an emergency element to the exigent circumstances exceptiono that does not
exist in Supreme Court community caretaking precedent.' 0 6 The
Supreme Court has never held that the police may act pursuant to
some emergency community caretaking function.' 07 Instead, it has
kept the two exceptions distinct.'0
(citing Mincey v. Arizona, 437 U.S. 385, 392-93 (1978); United States v. Nord, 586 F.2d 1288,
1291 n.5 (8th Cir.1978))); Commonwealth v. Bates, 548 N.E.2d 889, 891 n.2 (Mass. App. Ct.
1990) (stating that the emergency exception is "[s]ometimes called the 'community caretaker
exception"' (citing United States v. Lott, 870 F.2d 778, 781-82 (1st Cir. 1989))); State v. Garbin,
739 A.2d 1016, 1018-19 (N.J. Super. Ct. App. Div. 1999) (holding that the officers' warrantless
intrusion was justified under the CCD, while citing to and quoting from a series of emergency
aid exception cases).
102 See, e.g., Quezada, 448 F.3d at 1007 ("A police officer may enter a residence without a
warrant as a community caretaker where the officer has a reasonable belief that an emergency
exists requiring his or her attention." (citing Mincey, 437 U.S. at 392-93; United States v. Nord,
78
586 F.2d 1288, 1291 n.5 (8th Cir.19 ))); United States v. Stafford, 416 F.3d 1068, 1073 (9th Cir.
2005) ("The emergency doctrine is based on and justified by the fact that, in addition to their
role as criminal investigators and law enforcers, the police also function as community caretakers." (citing United States v. Cervantes, 219 F.3d 882, 889 (9th Cir. 2000), abrogated by Brigham
City v. Stuart, 547 U.S. 398 (2006); Mincey, 437 U.S. at 392; Cady v. Dombrowski, 413 U.S. 433,
441 (1973))).
103 Minnesota v. Olson, 495 U.S. 91, 100 (1990).
104 Warden v. Hayden, 387 U.S. 294, 299 (1967).
05 See, e.g., Brigham City v. Stuart, 547 U.S. 398, 403 (2006); Olson, 495 U.S. 91, 100-01
(1990); Mincey, 437 U.S. 385, 392 (1978); United States v. Santana, 427 U.S. 38, 42-43 (1976)
(citing Warden, 387 U.S. at 298-99).
106 See South Dakota v. Opperman, 428 U.S. 364, 368 (1976); Cady v. Dombrowski, 413
U.S. 433, 441 (1973).
107 Neither Opperman, 428 U.S. 364 nor Cady, 413 U.S. 433 discusses the need for an emergency when an officer acts in his community caretaking capacity.
108 Compare Brigham City, 547 U.S. 398 ("[L]aw enforcement officers may enter a home
without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury." (citing Mincey, 437 U.S. 385, 392 (1978); Georgia v. Randolph, 547
U.S. 103, 118 (2006))), and Mincey, 437 U.S. at 393-94 (explaining that a well-recognized excep-
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While both the CCD and exigent circumstances doctrine are
exceptions to the Fourth Amendment warrant requirement, only the
CCD is also an exception to the probable cause requirement.1 09 The
Supreme Court explained that when a police officer is acting as a community caretaker performing a standard inventory search, he is acting
separate from his investigative capacity."o The Court further indicated that when police are acting in their community caretaker capacity, search warrants are inapplicable and probable cause is not
required."'
II.

A

CIRCUIT SPLIT: APPLYING THE COMMUNITY CARETAKER

DOCTRINE

After the Supreme Court introduced the phrase "community
caretaking" in Cady,112 lower courts adopted this language and
manipulated its application.1 13 Part II addresses the opinions of the
circuit courts, how they have interpreted the CCD, and whether they
have expanded it beyond a strict automobile application.114 For the
tion to the warrant requirement applies when "'the exigencies of the situation' make the needs
of law enforcement so compelling that [a] warrantless search is objectively reasonable under the
Fourth Amendment" (quoting McDonald v. U.S., 335 U.S. 451, 456 (1948))), with Cady, 413 U.S.
at 441 ("Local police officers ... frequently investigate vehicle accidents in which there is no
claim of criminal liability and engage in what . . . may be described as community caretaking
functions, totally divorced from the detection, investigation, or acquisition of evidence relating
to the violation of a criminal statute.").
109 Dimino, supra note 100, at 1512 ("All community-caretaking cases are incompatible
with Fourth Amendment requirements of warrants and probable cause.").
110 Opperman, 428 U.S. at 367-68; Cady, 413 U.S. at 441.
Ill Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly related to criminal investigations, not routine, noncriminal procedures .... In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause,...
search warrants are not required, linked as the warrant requirement textually is to the probablecause concept." (citation omitted)).
112 Cady, 413 U.S. at 441.
113 See, e.g., United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006) (citing Mincey,
437 U.S. at 392-93; United States v. Nord, 586 F.2d 1288, 1291 n.5 (8th Cir. 1978)); Phillips v.
Peddle, 7 F. App'x 175, 180 (4th Cir. 2001); United States v. Rohrig, 98 F.3d 1506,1522 (6th Cir.
1996) (citing Carey v. Brown, 447 U.S. 455, 471 (1980); Bies v. State, 251 N.W.2d 461, 468 (Wis.
1977)).
114 This Comment focuses on a circuit split between the Third, Seventh, Ninth, and Tenth
Circuits on one side, and the Fourth, Sixth, and Eighth Circuits on the other side, regarding the
different interpretations of the CCD and whether it should be expanded to invasions of the
home or restricted to automobile searches. There is another split, particularly among those circuits that maintain a narrow application of the CCD, regarding to what extent standardized
procedures must be employed when conducting an inventory search of an automobile. United
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purposes of this Comment, the focus will remain on those circuits that
expanded the CCD to the home and those that purposely and actively
restricted the CCD to automobile searches."' Section A documents
the decisions of four circuit courts of appeals maintaining a narrow
application of the CCD." 6 Section B details the three circuit courts of
appeals that have expanded the CCD to searches of private
residences." 7
A.

Four Circuits Maintain a Strict Application of the CCD

The Third, Seventh, Ninth, and Tenth Circuits are the only circuits that firmly restrict the CCD to automobiles and interpret the
Cady decision narrowly. The Tenth Circuit, in United States v. Bute,
States v. Barrios, 374 F. App'x 56, 57 (2d Cir. 2010) (identifying that "there is a split among the
circuits on this question, and this Court has not yet addressed it"). Compare United States v.
Proctor, 489 F.3d 1348, 1353-54 (D.C. Cir. 2007) (requiring standardized procedures to be followed), and United States v. Petty, 367 F.3d 1009, 1012 (8th Cir. 2004) (same), and United States
v. Duguay, 93 F.3d 346, 351 (7th Cir. 1996) (same), with United States v. Smith, 522 F.3d 305, 314
(3d Cir. 2008) (declining to require standardized procedures), and United States v. Coccia, 446
F.3d 233, 239 (1st Cir. 2006) (same).
115 While the First, Second, Fifth, Eleventh, and D.C. Circuits have each heard cases
involving the community caretaking function of police, they have failed to discuss this doctrine
as it applies to private residences. Several of these circuits have expanded the doctrine to the
search of persons who appear injured or in danger, but this can often be rationalized through the
exigent circumstances exception. Lockhart-Bembery v. Sauro, 498 F.3d 69, 75 (1st Cir. 2007)
("[Tihe 'community caretaking' label 'is a catchall for [a] wide range of [police] responsibilities,'
and it squarely includes '[d]ealing with vehicle-related problems.'") (quoting United States v.
Rodriguez-Morales, 929 F.2d 780, 785 (1st Cir. 1991)); Coccia, 446 F.3d at 238-39 (noting that the
CCD applies to automobiles and inventory searches but does not analyze how the doctrine
would or would not apply to a home); United States v. Touzel, 281 F. App'x 37, 38 (2d Cir. 2008)
(holding that the officer's stop of the defendant's vehicle in severe weather conditions was justified under the Fourth Amendment as part of the officer's community caretaking function);
United States v. Rideau, 969 F.2d 1572, 1574 (5th Cir. 1992) (noting that the CCD permitted
police to stop and touch an intoxicated pedestrian); United States v. Lawrence, 205 F. App'x
786, 787 (11th Cir. 2006) ("Lawrence's arguments about his conviction on the first count raise an
interesting issue about whether there is a community caretaker or emergency aid exception to
the requirement of a search warrant before officers may enter a dwelling. But we do not need to
decide that issue, because even if we decided that there is no such exception or that any which
exists does not apply to the facts of this case, the conviction would still be due to be affirmed.
We would affirm it anyway under the harmless error rule . . . ."); United States v. McGough, 412
F.3d 1232, 1233 (11th Cir. 2005) ("We assume arguendo that there is a community caretaking
exception to the Fourth Amendment. But, we conclude that the police officers' community caretaking responsibilities did not, under these circumstances, permit them to enter McGough's
apartment without a warrant and without his consent."); Proctor, 489 F.3d at 1354 (noting the
necessity of compliance with standardized procedures when conducting an inventory search).
116 See infra Part II.A.
I17 See infra Part l.B.

20121

BREAKING AND ENTERING OR COMMUNITY CARETAKING?

265

explained that the search in Cady "was constitutionally permissible in
light of '[t]he Court's previous recognition of the distinction between
motor vehicles and dwelling places."'""s According to these Circuits,
the language in Cady was not intended to create a broad exception to
the Fourth Amendment warrant requirement that could extend to private residences.11 9 The Supreme Court in Cady explained, "[T]here
has been general agreement that 'except in certain carefully defined
classes of cases, a search of private property without proper consent is
"unreasonable" unless it has been authorized by a valid search warrant.'"120 The majority further clarified, "[olne class of cases which
constitutes at least a partial exception to this general rule is automobile searches. Although vehicles are 'effects' within the meaning of
the Fourth Amendment, 'for the purposes of the Fourth Amendment
there is a constitutional difference between houses and cars." 12 1
1. Third Circuit
In a recent decision by the Third Circuit, the court confirmed its
position on the circuit split created by varying interpretations of the
CCD. 122 In Ray v. Warren,12 a homeowner brought a civil action
against police officers who he claimed unlawfully entered his home. 124
The police originally went to the home because the homeowner's wife
called and claimed she was scheduled to pick up her child for court
ordered visitation, but her husband refused to answer the door.125
When the officers arrived, it appeared no one was home, but the wife
118 United States v. Bute, 43 F.3d 531, 535 (10th Cir. 1994) (quoting Cady v. Dombrowski,
413 U.S. 433, 447 (1973)).
119 Id. at 535 (10th Cir. 1994) (citing United States v. Pichany, 687 F.2d 204, 208-09 (7th
Cir. 1982)).
120 Cady, 413 U.S. at 439 (quoting Camara v. Mun. Court, 387 U.S. 523, 528-29 (1967)); see
Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971) (plurality opinion).
121 Cady, 413 U.S. at 439 (quoting Chambers v. Maroney, 399 U.S. 42, 52 (1970)); see Carroll v. United States, 267 U.S. 132, 153-54 (1925).
122 Ray v. Warren, 626 F.3d 170, 177 (3d Cir. 2010).
123 Id. While Ray notes that the Ninth Circuit maintains a narrow interpretation of the
CCD based on United States v. Erickson, 991 F.2d 529 (9th Cir. 1993), there is a more recent case
from the Ninth Circuit, United States v. Stafford, 416 F.3d 1068, 1073, 1075 (9th Cir. 2005),
expressing the Ninth Circuit's intention to adopt a broad interpretation of the CCD. The Fourth
Circuit confirms the implications of Stafford in Hunsberger v. Wood, 570 F.3d 546, 553 (4th Cir.
2009), when it stated that this was an example of a lower court relying on the community caretaking rationale to uphold warrantless searches of homes.
124 Ray, 626 F.3d at 173.
125 Id. at 171-72.
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claimed she previously saw someone in the house.12 6 The officers
were concerned for the safety of the child, so they entered the home
through an unlocked door that had been left ajar, but neither the
homeowner nor the child was inside.' 27 The officers contended that
they were acting pursuant to a legitimate community caretaking
exception to the warrant requirement, while the homeowner claimed
such an exception did not exist and the officers conducted an unconstitutional search of his home.128 The court stated that the CCD could
not justify the warrantless search of a home, though it did not find the
police accountable because the law regarding the application of the
CCD was not clearly established in the Third Circuit prior to this

case.129
2.

Seventh Circuit

The Seventh Circuit, in United States v. Pichany, also maintained
a strict application of the community caretaking exception, refusing to
extend the exception beyond automobiles to the warrantless search of
a warehouse.130 In Pichany, the police were investigating a call they
received from Mr. Hunter who claimed his business had been burglarized.' 3' The police were unable to locate either Mr. Hunter or the
facility that was allegedly burglarized.132 Eventually, the police
located the defendant's unlocked warehouse and entered, thinking it
was Mr. Hunter's facility. 3 3 The police were suspicious when they
34
found a semi-tractor trailer that appeared "amateurishly painted."
They investigated more closely, recording the semi-tractor trailer's
license plate number as well as the serial numbers of two new John
Deere tractors, which turned out to be stolen. 3 5 After being indicted,
the defendant filed a motion to suppress, which the district court

granted.136
126 Id. at 172.
127 Id. at 172-73.

128 Id. at 173-74.
129 Id. at 177.

130 United States v. Pichany, 687 F.2d 204, 209 (7th Cir. 1982).
131 Id. at 205.
132 Id. at 206.
133 Id.

'34 Id.
I35 Id.

136 United States v. Pichany, 687 F.2d 204, 206 (7th Cir. 1982).
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The issue on appeal was whether the community caretaking
exception to the warrant requirement extended to this situation."'
The court held that while the government argued for the adoption of
the accepted reasoning in Cady, there was no basis to extend Cady to
the present case.' 38 The court declined to expand the community caretaking function as defined in Cady, explaining "the plain import from
the language of the Cady decision is that the Supreme Court did not
intend to create a broad exception to the Fourth Amendment warrant
requirement to apply whenever the police are acting in an 'investigative,' rather than a 'criminal' function."13 9 The Seventh Circuit concluded that the Supreme Court intended to confine the community
caretaking exception to automobiles and affirmed the district court's
decision to suppress the evidence discovered as a result of an illegal
search.140
3.

Ninth Circuit

The Ninth Circuit, in United States v. Erickson, held that "Cady
clearly turned on the 'constitutional difference' between searching a
house and searching an automobile."' 4 ' The court further explained
that the community caretaking function of police officers "cannot
itself justify a warrantless search of a private residence."142 In this
case, a police officer was investigating a potential burglary when he
removed a plastic sheet covering a window that led to the defendant's
basement and discovered multiple marijuana plants. 1 43 The court
found that the warrantless search of Erickson's home was "presumptively unreasonable" t" because it "was not justified by any of the
established exceptions to the warrant requirement, such as consent or
exigent circumstances."145 The court explained that it was inappropriate to rely solely on the CCD to justify the police officer's initial war137 Id. at 206-09 (noting that exigent circumstances did not exist in this case).
138 Id. at 207.
139 Id. at 208-09 (quoting Cady v. Dombrowski, 413 U.S. 433, 453 (1973) (Brennan, J.,
dissenting)).
140 Id. at 209.
141 United States v. Erickson, 991 F.2d 529, 532 (9th Cir. 1993) (citing Cady, 413 U.S. at
439).

142 Id. at 531.
143 Id. at 530.

144 Id. at 532 (quoting Payton v. New York, 445 U.S. 573, 586 (1980)) (internal quotation
marks omitted).
145 Id. at 532.
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rantless search. 4 6 While the court acknowledged that this court, and
others courts, have upheld the warrantless search of a residence under
the exigent circumstances exception, the existence of exigent circumstances was not at issue in this case.14 7
The Ninth Circuit, however, might be shifting towards a less rigid
view of the CCD. In United States v. Stafford, police officers
responded to a report of a possible dead body in the apartment occupied by the defendant.148 While looking for the body, the officers
"saw two assault rifles, a suspected grenade launcher, ammunition,
and photographs of a man apparently injecting drugs intravenously
while sitting in the bathroom of what appeared to be the same apartment."l'4 9 As a result, the defendant was arrested and convicted of
two counts of unlawful possession of a firearm.'
The circuit court
affirmed the district court's decision, holding that the warrantless
entry into the apartment was justified under the emergency doctrine
and that all evidence was properly seized and admissible under the
plain view exception."' In dicta, the court explained that the police
were properly acting as community caretakers when they searched the
apartment in response to the report of a dead body.'52 The court further reasoned that the emergency doctrine is based on and justified by
the community caretaking function of police officers."' While the
court held that this was a proper application of the emergency doctrine, the court expressed its intention to expand the CCD to private
residences when it explained that the community caretaking function
is what gave the police the opportunity to act under the emergency
doctrine and search the home.154
146 Id. ("The fact that [the officer] may have been performing a community caretaking
function at the time cannot alone justify this intrusion.").
147 United States v. Erickson, 991 F.2d 529, 532-33 (9th Cir. 1993) ("In a wide variety of
contexts, this and other circuits have upheld warrantless searches conducted during burglary
investigations under the rubric of exigent circumstances.") (citing United States v. Valles-Valencia, 811 F.2d 1232, 1236 (9th Cir. 1987), amended by 823 F.2d 381 (9th Cir.); United States v.
Dart, 747 F.2d 263, 267 (4th Cir. 1984); United States v. Singer, 687 F.2d 1135, 1144 (8th Cir.
1982); United States v. Estese, 479 F.2d 1273, 1274 (6th Cir. 1973)).
148 United States v. Stafford, 416 F.3d 1068, 1071 (9th Cir. 2005).
149 Id.
150 Id.
151 Id.
152 Id. at 1074-75 (citing United States v. Cervantes, 219 F.3d 882, 889-90 (9th Cir.
2000),
abrogated by Brigham City v. Stuart, 547 U.S. 398 (2006)).
'53 Id. at 1073 (citing Cervantes, 219 F.3d at 889).
154 See United States v. Stafford, 416 F.3d 1068, 1073-75 (9th Cir. 2005).
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Tenth Circuit

The Tenth Circuit addressed the scope of the community caretaking exception to the warrant requirement in United States v. Bute."'
The case arose from a police officer observing an open garage door to
a building he had never seen anyone frequent. 15 6 The officer suspected that the building may have been vandalized or burglarized, so
he entered to see if his suspicion was correct.'17 After entering the
garage, the officer noticed a "very pungent" odor, which caused him
to look behind a door where he observed glass beakers and bottles.5 8
The officer later testified that he suspected he had found some sort of
lab but could not determine exactly what was being manufactured
there. 5 9
Without ever trying to contact the owner or occupant of the
building, the officer called a narcotics team and hazardous materials
team that entered the building to observe the lab.' 60 Eventually, the
police obtained a search warrant based on the findings of the officer
and the narcotics team.161 The search pursuant to the warrant exposed
that the lab was for the production of methamphetamine.162 After
being charged and indicted, the Butes claimed the initial search was
illegal and moved to suppress the seized evidence. 163 The Tenth Circuit explained that the magistrate judge was correct when he
observed, "'reasonableness'. . . is the touchstone for determining the
constitutionality of a search." 16 4
According to Bute, the Tenth Circuit and Supreme Court's precedent make "quite clear that a warrantless search is reasonable only
when it falls within one of the clearly defined exceptions to the warrant requirement. "165 The Tenth Circuit held that the CCD could only
be applied in cases involving automobile searches.166 The court
155 United States v. Bute, 43 F.3d 531 (10th Cir. 1994).
156 Id. at 532-33.
157 Id. at 533.
158 Id.
159 Id.
160 Id.

161 United States v. Bute, 43 F.3d 531, 533 (10th Cir. 1994).
162 Id.
163 Id.

164 Id. at 534 (citing Florida v. Jimeno, 500 U.S. 248, 250 (1991); Cady v. Dombrowski, 413
U.S. 433, 439 (1973)).
165 Id. (citing Jimeno, 500 U.S. at 250-51).
166 Id. at 535.
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explained that although the magistrate's reasoning fell short of the
established precedent, it is possible the magistrate tried to have it
included as an extension of Cady.167 The court, however, quickly
rejected this notion, explaining that Cady is inapplicable.168 The court
held that the community caretaking function of police officers, as
established in Cady, only applies to automobile searches and would be
inappropriate to apply in this instance.169 Ultimately, this circuit,
along with the Third and Seventh Circuits, limited the CCD to automobiles in compliance with Supreme Court precedent.
B.

Three Circuits Expand the Doctrine to Apply to the Home

The Fourth, Sixth, and Eighth Circuits expanded the scope of the
CCD to private residences by muddling the distinctions between the
CCD and the emergency aid exception.
1. Fourth Circuit
In Phillips v. Peddle, Officer Peddle, the defendant, went to Phillips's house to serve him with a subpoena.170 Phillips did not answer
the door, but the door was open a few inches."' Officer Peddle
entered the home and left within about one minute after seeing that
Phillips was unharmed.17 2 Phillips brought a civil action against
Officer Peddle alleging that the officer violated his rights under the
Fourth Amendment when the defendant entered the plaintiff's home
without a search warrant. 7 1 In this case, it was necessary to establish
whether an officer's conduct "transgress[ed] a bright line when the
law has 'been authoritatively decided by the Supreme Court, the
appropriate United States Court of Appeals, or the highest court of
the state."' 74 The court held that the officer was protected by qualified immunity because neither the Supreme Court nor the Fourth CirSee United States v. Bute, 43 F.3d 531, 534-35 (10th Cir. 1994).
Id. at 535.
169 Id.
170 Phillips v. Peddle, 7 F. App'x 175, 177 (4th Cir. 2001).
171 Id.
172 Id.
173 Id. at 176.
174 Id. at 179 (quoting Wilson v. Layne, 141 F.3d 111, 114 (4th Cir. 1998)).
167
168
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cuit had established a clear law regarding the application of the CCD
to the warrantless entry of a private residence."
In Hunsbergerv. Wood, the Fourth Circuit clarified its expansion
of the CCD.176 The court held that the community caretaking function
of police was not an "open-ended grant of discretion that will justify a
warrantless search."' 77 In Hunsberger, the community caretaking
function did not justify an officer's warrantless entry into a private
residence because there was no specific policy being followed by the
officer that could be deemed "community caretaking."*7 The Fourth
Circuit established that when there is a lack of standardized procedure
and the community caretaking function of police does not apply, exigent circumstances might still apply."'
Thus, while Peddle highlighted the ambiguity of the law surrounding the application of the CCD,'so Hunsberger established a
semi-limited expansion of the CCD in the Fourth Circuit.'
2.

Sixth Circuit

In United States v. Rohrig, police officers responded to a call
about a noise complaint relating to music emanating from a home.182
The officers knocked on the door and attempted to shout over the
music.18 3 After receiving no response, officers entered through the
defendant's unlocked back door.'84 Hoping to find the resident, the
officers went into the basement where they discovered "wall-to-wall"
marijuana plants."8s Police eventually found the defendant asleep
upstairs.'86 The officers woke up the defendant, handcuffed him, and
eventually had him sign a form consenting to a search of his home,
which recovered an illegal sawed-off shotgun.18 7 The defendant was
charged with possession of marijuana with intent to distribute and
'75
176
177
178
179
180
181
182
183
184
185
186
187

Id. at 179-80.
Hunsberger v. Wood, 570 F.3d 546 (4th Cir. 2009).
Id. at 554.
Id. at 554-55.
See id.
Phillips v. Peddle, 7 F. App'x 175, 180 (4th Cir. 2001).
See Hunsberger, 570 F.3d at 554-55.
United States v. Rohrig, 98 F.3d 1506, 1509 (6th Cir. 1996).
Id.
Id.
Id.
Id.
Id. at 1510.
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possession of an unregistered sawed-off shotgun."' The defendant

filed a motion to suppress the marijuana and shotgun, arguing that the
officers' warrantless entry into his home was a violation of his Fourth
Amendment rights.'" The court held that it was permissible for two
officers to enter a home without a warrant because the officers were
acting within their community caretaker roles to alleviate an ongoing
noise nuisance. 9 0 The Sixth Circuit also recognized that some situations addressed by officers as part of their community caretaker role
can present important government interests that may rise to the level
of traditionally recognized exigent circumstances.191
Eighth Circuit

3.

In United States v. Quezada, the deputy sheriff knocked on an
apartment door to serve civil papers.192 No one answered, but because
the door was unlocked, it yielded to the deputy's knocking.9 3 The
deputy could see that a light was on in the apartment, so he shouted to
alert the occupant to his presence.19 4 After receiving no response, the
deputy entered the apartment and could see someone in the bedroom.'9 As he approached, he found the defendant lying on the floor
with a shotgun underneath him.' 96 The police awoke, handcuffed, and
arrested the defendant."' The defendant was indicted for being a
felon in possession of a firearm, and his motion to suppress the gun
The defendant entered a conditional guilty plea and
was denied.'
the court concluded that the deputy's entry was permissible under his
community caretaker function.' 99 The defendant appealed, maintaining that the deputy's entry into the apartment was unreasonable under
Fourth Amendment restrictions. 200 The court relied on Cady to
explain that there is a difference between the standards applied when
188 United States v. Rohrig, 98 F.3d 1506, 1510 (6th Cir. 1996).
189 Id. at 1509.
190 Id. at 1522-23.
191 Id. at 1521-22.
192

United States v. Quezada, 448 F.3d 1005, 1006 (8th Cir. 2006).

193 Id.
'94 Id.
195 Id.

Id.
Id.
198 United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006).
199 Id. at 1006-07.
200 Id. at 1007.
196

'97
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an officer makes a warrantless entry as a community caretaker as
opposed to a warrantless entry to investigate a crime. 201 According to
the court, when an officer acts "to help those in danger [or] to protect
property" he is acting under his "community caretaking functions." 20 2
The Eighth Circuit upheld the district court's decision, holding that a
police officer could, as part of his community caretaker function, enter
a private residence without a warrant if the officer had a "reasonable
belief that an emergency exist[ed] requiring [his] attention."20 3
III.

ANALYSIS

As previously explained, the CCD was originally established in
Cady as an exception to both the warrant and probable cause requirements for automobiles. 2 0" The Supreme Court has remained silent as
to whether this exception applies to the home,20s but other courts have
expanded the doctrine to include searches of private residences and
muddled the distinction between exigent circumstances and community caretaking. 206
Section A analyzes the circuit courts' interpretations of the CCD,
determining that a narrow interpretation of the CCD is most appropriate.207 Section B explains that police may conduct a community
caretaking search of a home when the situation lacks exigency and the
police obtain a "special" warrant similar to that created in Camara v.
Municipal Court.2 08 Section C examines the possibility of a special
exclusionary rule, determining that it would be inappropriate to
exclude evidence, particularly through a suspension of the plain view
doctrine, after a community caretaking search is found to be
reasonable.2 09

201
202
203
204
205
206
Rohrig,
207
208
209

Id. (citing Cady v. Dombrowski, 413 U.S. 433, 441 (1973)).
Id. (quoting Cady, 413 U.S. at 441) (internal quotation marks omitted).
Id. (citing Mincey v. Arizona, 437 U.S. 385, 392-93 (1978)).
See supra Part I.B.2.
See supra Part 1.B.2.
See, e.g., United States v. Quezada, 448 F.3d 1005 (8th Cir. 2006); United States v.
98 F.3d 1506, 1521-22 (6th Cir. 1996)); State v. Pinkard, 785 N.W.2d 592 (Wis. 2010).
See infra Part III.A.
See infra Part Ill.B.
See infra Part III.C.
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Did Any Circuit Get It Right?

It is important for all courts to recognize that Supreme Court precedent limits the application of the CCD.2 10 It is also important, however, for courts to recognize that people want the police to enter their
homes in certain circumstances that are divorced from the violation of
a criminal statute and do not fall within one of the exigent circumstances exceptions. 1 1 The Fourth Circuit has differentiated between
the CCD and exigent circumstances, but it has neglected to recognize
the serious implications of expanding such a broad probable cause and
warrant exception to the home.212
1. Why a Blanket Expansion Is Inappropriate
a. Improper Holdings of the Sixth and Eighth Circuits
The Sixth and Eighth Circuits have failed to properly adhere to
Supreme Court precedent, muddling the distinction between the CCD
and the emergency doctrine.213 The emergency doctrine falls within
the exigent circumstances exception to the Fourth Amendment warrant requirement. 214 The CCD, on the other hand, is an exception to
both the warrant and probable cause requirements of the Fourth
Amendment. 21 5 By failing to keep these two doctrines separate,
courts are allowing police to bypass the need for a probable cause
210 See South Dakota v. Opperman, 428 U.S. 364 (1976); Cady v. Dombrowski, 413 U.S.
433 (1973).
211 See John F. Decker, Emergency Circumstances, Police Responses, and Fourth Amendment Restrictions, 89 J. CluM. L & CRIIMINoiooY 433, 445-46 (1999) ("For example, [community
caretaking] may involve ... warning members of a community about a hazardous materials leak
in the area.").
212 The Fourth Circuit stated in Hunsberger v. Wood:
We think the best reading of the relationship between the two exceptions is that when
analyzing a search made as the result of a routine police procedure, such as the policy of
locating weapons in towed cars in Dombrowski, the court should examine the programmatic purpose of the policy-whether it was animated by community caretaking considerations or by law enforcement concerns. But when the search in question was performed
by a law enforcement officer responding to an emergency, and not as part of a standardized procedure, the exigent circumstances analysis and its accompanying objective standard should apply.
570 F.3d 546, 554 (4th Cir. 2009).
213 See id.; United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006); United States v.
Rohrig, 98 F.3d 1506, 1509 (6th Cir. 1996).
214 See supra Part I.C.
215 See supra Part I.B.2.
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determination, jeopardizing the protections guaranteed under the
Fourth Amendment.
Both Quezada and Rohrig concluded that the CCD applied to
warrantless searches of the home, but neither court relied on the doctrine as established in Cady .216 The Sixth Circuit improperly justified
a warrantless search to quell a noise nuisance as a legitimate exercise
of the officers' community caretaking capabilities 217 by following a
three prong test that is inconsistent with Supreme Court exigent circumstances jurisprudence. 21 8 The court in Rohrig acknowledged that
the Supreme Court previously adopted a lesser probable cause standard specifically for administrative searches. 2 19 The Sixth Circuit also
relied on New Jersey v. T.L.O. and South Dakota v. Opperman as
justification for completely suspending the warrant requirement, "so
long as a substantial governmental interest is being subserved." 220
What the Sixth Amendment failed to recognize, however, was that a
legitimate government interest does not alone eliminate the probable
cause or warrant requirement.2 21
In Quezada, the Eighth Circuit improperly relied on Mincey v.
Arizona when it held that the CCD applied to the warrantless search
of a home when an officer had a "reasonable belief that an emergency
exists requiring his or her attention." 2 22 The court's holding in Mincey
pertained to the exigent circumstances exception to the Fourth
Amendment warrant requirement, particularly in times of emer216 Ray v. Warren, 626 F.3d 170, 176 (3d Cir. 2010) (citing Quezada, 448 F.3d at 1007;
Rohrig, 98 F.3d at 1521-22).
217 Rohrig, 98 F.3d at 1522-23.
218 Compare Rohrig, 98 F.3d at 1521 ("[T]hree important considerations in a typical "exigent circumstances" inquiry: (1) whether immediate government action was required, (2)
whether the governmental interest was sufficiently compelling to justify a warrantless intrusion,
and (3) whether the citizen's expectation of privacy was diminished in some way."), with Chambers v. Maroney, 399 U.S. 42, 51 (1970) (explaining that even in exigent circumstances probable
cause still serves as a "minimum requirement for a reasonable search").
219 Rohrig, 98 F.3d at 1523 (citing Camara v. Mun. Court, 387 U.S. 523, 537-38 (1967)).
220 Id. (citing New Jersey v. T.L.O., 469 U.S. 325, 340 (1985); South Dakota v. Opperman,
428 U.S. 364, 367-69 (1976)).
221 Cady v. Dombrowski, 413 U.S. 433, 453-54 (1973) ("[T]he fact that the professed purpose of the contested search was to protect the public safety rather than to gain incriminating
evidence does not of itself eliminate the necessity for compliance with the warrant requirement.
Although a valid public interest may establish probable cause to search, . . . absent exigent
circumstances, the search must be conducted pursuant to a 'suitably restricted search warrant."'
(quoting Camara, 387 U.S. at 539) (citing See v. City of Seattle, 387 U.S. 541 (1967))).
222 United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006) (citations omitted) (citing
Mincey v. Arizona, 437 U.S. 385, 392-93 (1978)).
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gency. 2 23 By inserting the label "community caretaker," the court was
claiming that not only was there no need for a warrant, but, as in
Cady, there was also no requirement to establish probable cause.224
This misapplication of the CCD creates the opportunity for police
officers to abuse their caretaking authority by entering an individual's
private residence without a warrant, consent, or probable cause, violating the resident's Fourth Amendment rights. Thus, both the Sixth
and Eighth Circuits applied "a modified exigent circumstances test,
with perhaps a lower threshold for exigency if the officer is acting in a
community caretaking role," sufficiently muddling what was meant to
be two distinct exceptions to Fourth Amendment requirements. 2 25
The holdings of the circuits that expanded the CCD to the home
have influenced state courts.22 6 For instance, in State v. Pinkard, the
Wisconsin Supreme Court held that an officer's warrantless entry into
the defendant's home based on an anonymous tip that two people
were in the house and "appeared to be sleeping" next to drugs and
drug paraphernalia was performed as part of his community caretaking function to ensure the health and safety of the occupants.22 7 The
police claim they "entered [the home] '[t]o make sure that the occupants that the caller had referred [them] were not the victims of any
type of crime; that they weren't injured; that they weren't the victims
of like a home invasion, robbery; that they were okay, and to safeguard any life or property in the residence.'" 2 28 The court explained
that there was no language in Cady or Opperman limiting the community caretaking function of police to incidents involving automobiles. 2 29 The court relied on Rohrig as well as various state courts
decisions to determine that the community caretaker exception may
be applied to the home.230
Mincey, 437 U.S. at 392-93.
Cady, 413 U.S. at 441.
225 Ray v. Warren, 626 F.3d 170, 176 (3d Cir. 2010) (citing Quezada, 448 F.3d at 1007;
United States v. Rohrig, 98 F.3d 1506, 1521-22 (6th Cir. 1996); Cady, 413 U.S. 433).
226 See, e.g., State v. Witczak, 23 A.3d 416 (N.J. Super. Ct. App. Div. 2011); State v.
223

224

Pinkard, 785 N.W.2d 592 (Wis. 2010).
Pinkard, 785 N.W.2d at 603.
Id. at 595.
229 Id. at 598.
230 Id. at 598 n.6 (citing United States v. Rohrig, 98 F.3d 1506, 1522-23 (6th Cir. 1996); State
v. Ray, 981 P.2d 928, 934 (Cal. 1999); State v. Garbin, 739 A.2d 1016, 1018-19 (N.J. Super. Ct.
App. Div. 1999); State v. Deneui, 775 N.W.2d 221, 226, 239 (S.D. 2009); Commonwealth v.
Waters, 456 S.E.2d 527, 530 (Va. App. 1995)).
227
228
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The Pinkard court wrongfully applied the CCD by expanding its
application to the home to account for circumstances not rising to the
level of exigency required under the exigent circumstances exceptions
to the warrant requirement. 23 1 The court also effectively circumvented the probable cause determination required under the exigent
circumstances doctrine.232 It is evident that the circumstances of the
case did not rise to the level of an emergency as established in Brigham City because the police did not have "an objectively reasonable
basis for believing that [the] occupant [was] seriously injured or imminently threatened with such injury." 233 In Brigham City, the officers
witnessed a juvenile punch an adult, causing him to spit blood.234 The
officers in Pinkard, on the other hand, were acting merely based on an
anonymous tip and without any basis to believe the resident was seriously injured or threatened with injury.235 Thus, the officers should
have acquired a warrant prior to entry.
Broad application of the CCD has led courts to muddle the distinction between a probable cause exception and a warrant exception,
enabling the justification of unreasonable searches of the home that
lack probable cause.236 Strict interpretation of the CCD, however,
fails to acknowledge Supreme Court holdings expanding probable
cause exceptions to the home as well as the implications on societal
interests.
b.

Insight of the Fourth Circuit

Although the Fourth Circuit in Hunsberger held that the CCD
could be applied to the home, it recognized a distinction between the
emergency doctrine and the CCD and emphasized the importance of
standardized procedures. 237 The Fourth Circuit explained that the
CCD and the emergency doctrine-an exception within the exigent
231 See infra text accompanying notes 233-35.
232 Pinkard, 785 N.W.2d at 605 n.13 ("Assessing the 'exigency of the situation' under the
community caretaker exception to the warrant requirement is distinct from the exigent circumstances exception to the warrant requirement, which requires 'both probable cause and exigent
circumstances [to] overcome the individual's right to be free from government interference.'"
(alteration in original) (quoting State v. Hughes, 607 N.W.2d 621 (Wis. 2000))).
233 Brigham City v. Stuart, 547 U.S. 398, 400 (2006).
234 Id. at 401.

235
236
N.W.2d
237

See Pinkard, 785 N.W.2d at 594-95.
See, e.g., United States v. Quezada, 448 F.3d 1005, 1007 (8th Cir. 2006); Pinkard, 785
at 602-03.
Hunsberger v. Wood, 570 F.3d 546, 554-55 (4th Cir. 2009).
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circumstances exception 2 38-are "not the same" as they have "different 'intellectual underpinning[s]."' 23 9 According to the Fourth Circuit,
"The [CCD] requires a court to look at the function performed by a
police officer, while the emergency exception requires an examination
of the circumstances to determine whether an emergency requiring
immediate action existed." 240
The Fourth Circuit concluded that "court[s] should examine the
programmatic purpose of the policy-whether it was animated by
community caretaking considerations or by law enforcement concerns." 241 According to the Fourth Circuit, when a police officer is
responding to an emergency, the exigent circumstances analysis and
the objective standard should apply as opposed to the CCD where
standardized procedures would be required.242
The court acknowledged that there could be an overlap between
the two doctrines:
The doctrines overlap conceptually. For example, although fire officials investigate arson, the main function they serve is the protection
of persons and property, not the detection of crime; thus the Tyler
exception to the warrant requirement could be justified under a community caretaking rationale, as well as under the exigent circumstances doctrine. 243
The court determined, however, that the two doctrines could be distinguished by establishing whether "standardized procedures" were
followed.24 4 Relying on this standardized procedures approach
presents the challenge of determining what constitutes standardized
procedures. While establishing standardized procedures for particular
caretaking situations would alleviate police discretion,2 45 it is possible
238 See supra Part IC.
239 11unsberger, 570 F.3d at 554 (quoting Hunsberger v. Wood, 564 F. Supp. 2d, 559, 564
(W.D. Va. 2008)).
240 Id.
241 Id.
242 Id.
243 Id.

244 Id. ("[W]hen the search in question was performed by a law enforcement officer
responding to an emergency, and not as part of a standardized procedure, the exigent circumstances analysis and its accompanying objective standard should apply.").
245 See South Dakota v. Opperman, 428 U.S. 364, 367 (1976) (Powell, J., concurring)
(explaining that inventory searches limit police discretion and may be conducted without a warrant because "[i]nventory searches are conducted in accordance with established police depart-
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that such requirements would "unduly constrain [an] officer's ability
to respond appropriately to unanticipated situations."246
Thus, the Fourth Circuit provided some insight into what would
constitute a proper application of the CCD; however, it failed to recognize the inevitable pitfalls of relying simply on standard procedures
when conducting a warrantless search of a home. Recognizing the
weaknesses of standardized procedures reveals the necessity of a warrant when conducting a community caretaking search of a home. 24 7 It
is necessary to use the Fourth Circuit merely as a starting point for this
Comment's determination of how police officers may search a private
residence as community caretakers.
2.

Why a Strict Interpretation Is Appropriate but Incomplete

Because it is important to maintain the Fourth Amendment protections afforded individuals in their homes and avoid flooding the
courts with suppression motions and civil lawsuits, it is appropriate to
adopt a strict interpretation of the CCD, limiting it to automobiles.
The Third, Seventh, Ninth, and Tenth Circuits strictly applied the language of the Supreme Court but failed to acknowledge that, in certain
circumstances, community caretaking searches of private residences
serve a legitimate public interest. 24 8 These circuits hold that the CCD
was created to apply specifically to automobile searches.24 9 When discussing the concept of an officer's "community caretaking function"
the Supreme Court in Cady stated:
Because of the extensive regulation of motor vehicles and traffic, and
also because of the frequency with which a vehicle can become disabled or involved in an accident on public highways, the extent of
police-citizen contact involving automobiles will be substantially
ment rules or policy and occur whenever an automobile is seized"); see also Colorado v. Bertine,
479 U.S. 367, 375 (1987) (explaining that police may exercise discretion "so long as that discretion is exercised according to standard criteria and on the basis of something other than suspicion of evidence of criminal activity").
246 Dimino, supra note 100, at 1527 ("Concrete standards limiting officer discretion have
the disadvantage that whatever standards are chosen will be ill-suited to certain individual
cases.").
247 See infra Part 111.1.
248 See Ray v. Warren, 626 F.3d 170, 177 (3d Cir. 2010); United States v. Bute, 43 F.3d 531,
535 (10th Cir. 1994); United States v. Erickson, 991 F.2d 529, 532 (9th Cir. 1993); United States
v. Pichany, 687 F.2d 204, 209 (7th Cir. 1982).
249 Ray, 626 F.3d at 177; Bute, 43 F.3d at 535; Pichany, 687 F.2d at 209.
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greater than police-citizen contact in a home or office. Some such
contacts will occur because the officer may believe the operator has
violated a criminal statute, but many more will not be of that nature.
Local police officers, unlike federal officers, frequently investigate
vehicle accidents in which there is no claim of criminal liability and
engage in what, for want of a better term, may be described as community caretaking functions, totally divorced from the detection,
investigation, or acquisition of evidence relating to the violation of a
criminal statute. 250
This Comment agrees with scholars and courts that have argued that
interpreting Cady as establishing a broad expansion of the CCD to
private residences incorrectly interprets Cady's express language that
applies the CCD solely to automobile searches. 251
While it is evident from Supreme Court precedent that the CCD
was intended to provide a very limited exception to the Fourth
Amendment, 2 5 2 there are circumstances divorced from criminal investigations and not rising to the level of an emergency under which a
citizen would want or even expect police officers to act-even if it
means entering a private residence. 2 53 Thus, simply concluding that
the CCD does not apply to the home is not enough. There is a genuine public interest that must be acknowledged.
B.

ProperStandardsfor Conducting Community Caretaking
Searches of the Home

The Supreme Court's conclusions regarding the community caretaking functions of police officers,254 coupled with its emphasis on the
250 Cady v. Dombrowski, 413 U.S. 433, 441 (1973).
251 See, e.g., Pichany, 687 F.2d at 207-09 ("[Tihe plain import from the language of the
Cady decision is that the Supreme Court did not intend to create a broad exception to the
Fourth Amendment warrant requirement to apply whenever the police are acting in an 'investigative,' rather than a 'criminal' function." (quoting Cady, 413 U.S. at 453 (Brennan, J., dissenting)); Jennifer Fink, Note, People v. Ray: The Fourth Amendment and the Community
Caretaking Exception, 35 U.S.F. L. Ri:v. 135, 140-41 (2000).
252 South Dakota v. Opperman, 428 U.S. 364, 367 (1976); Cady, 413 U.S. at 441.
253 See Decker, supra note 211, at 445-46 ("For example, [community caretaking] may
involve ... assisting persons involved in a natural disaster, or warning members of a community
about a hazardous materials leak in the area.").
254 See Opperman, 428 U.S. at 368; Cady, 413 U.S. at 441.
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importance of protecting the sanctity of the home,255 express the
Court's clear intention to refrain from creating an overly broad exception to the Fourth Amendment. When applied to automobiles, the
CCD operates as an exception to both the warrant and probable cause
requirements of the Fourth Amendment; 256 however, the CCD cannot
similarly apply to private residences without severely diminishing the
protections afforded the home. 257 Thus, when conducting a community caretaking search of the home, police officers should be required
to obtain a warrant to ensure the search is reasonable.
While this Comment agrees with other scholars that "[o]fficers
should not be able to use the [CCD] to circumvent the Fourth
Amendment protection of homes," 2 58 it would be inappropriate to
ignore society's interest in maintaining police officers' community
caretaking functions. The Court's clarification of the emergency doctrine in Brigham City revealed the scope of community caretaking
searches appropriate for the home. 259 Accordingly, this Comment
proposes a solution: A police officer may conduct a community caretaking search of the home when (1) the situation does not rise to the
level of an exigency as defined in Supreme Court Fourth Amendment
jurisprudence, 26 0 and (2) police obtain a special warrant to conduct the
community caretaking search. 261 Like the standards in Camara, special warrants for community caretaking searches should be issued
255 See, e.g., Hudson v. Michigan, 547 U.S. 586, 603 (2006); Welsh v. Wisconsin, 466 U.S.
740, 750 (1984) (citing Payton v. New York, 445 U.S. 573, 586 (1980)); Payton, 445 U.S. at 585
(1980) (citing Boyd v. United States, 116 U.S. 616, 630 (1886)).
256 Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly related to criminal investigations, not routine, noncriminal procedures. . . . In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause, . . .
search warrants are not required, linked as the warrant requirement textually is to the probablecause concept." (citation omitted)).
257 See supra Part IA.
258 Fink, supra note 251, at 157-58 (citing Payton, 445 U.S. at 587-89; Cady, 413 U.S. at 442;
United States v. Erickson, 991 F.2d 529, 532 (9th Cir. 1993); United States v. Pichany, 687 F.2d
204, 209 (7th Cir. 1982)).
259 See Brigham City v. Stuart, 547 U.S. 398, 400 (2006); see also People v. Slaughter, 803
N.W.2d 171, 190 (Mich. 2011) (Kelly, J., dissenting) (citing Brigham City, 547 U.S. 398; Michigan
v. Tyler, 436 U.S. 499 (1978); Cady, 413 U.S. 433).
260 See, e.g., Brigham City, 547 U.S. at 403; Minnesota v. Olson, 495 U.S. 91, 100-01 (1990);
Mincey v. Arizona, 437 U.S. 385, 392 (1978); United States v. Santana, 427 U.S. 38, 42-43 (1976)
(citing Warden v. Hayden, 387 U.S. 294, 298-99 (1967)).
261 See Camara v. Mun. Court, 387 U.S. 523, 538-39 (1967) (creating an administrative
search warrant that requires a special probable cause standard that does not involve individualized suspicion that criminal evidence will be discovered).
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when a judge determines that (1) the objective purpose of the search
is divorced from any criminal investigation,2 62 and (2) the need to
search outweighs the potential harm caused by the invasion. 263 With
out these standards, any officer could claim ex post that he was justified by the CCD in entering a private residence without a warrant
when faced with a non-emergency situation unrelated to a criminal
investigation. It is challenging to think of a scenario that would not
fulfill such minimal criteria.
1. Non-Exigency Situations
The Supreme Court has established specific exceptions to the
Fourth Amendment warrant requirement, including the exigent circumstances exception. 2 64 The community caretaking exception is
meant to fill a narrow void left by Supreme Court precedent. 26 5 It has
been incorrectly suggested, however, that Brigham City deteriorated
the distinction between exigent circumstances and the CCD. 2 66 While
courts have looked to Brigham City to determine whether the CCD
may properly extend to the home, 267 Brigham City clarifies a specific
situation within the exigent circumstances exception to the warrant
262 See id. at 538; Cady, 413 U.S. at 441 (explaining that police may act according to "community caretaking functions, totally divorced from the detection, investigation, or acquisition of
evidence relating to the violation of a criminal statute").
263 See Camara, 387 U.S. at 536-37 (explaining that the "test for determining reasonableness" is "balancing the need to search against the invasion which the search entails").
264 See, e.g., Brigham City, 547 U.S. at 403; Olson, 495 U.S. at 100; Mincey, 437 U.S. at 392;
Santana, 427 U.S. at 42-43 (citing Warden, 387 U.S. at 298-99).
265 People v. Slaughter, 803 N.W.2d 171, 190 (Mich. 2011) (Kelly, J., dissenting) (citing
Brigham City, 547 U.S. 398; Tyler, 436 U.S. 499; Cady, 413 U.S. 433).
266 See Isaac J. Colunga, When the Supreme Court Departs from Its Traditional Function, 45
VAL. U. L. Ri v. 47, 59 (2010) ("After Brigham City, it was lawful for police officers to enter a
house or building without probable cause so long as they had an objectively reasonable basis for
believing that there was a danger inside." (citing Craig M. Bradley, A Sensible Emergency Doctrine, 42 TRIAl 60, 61 (2006))).
267 See, e.g., United States v. Rivera-Pabon, 2010 WL 5349483, *9 (N.D. Ga. 2010) ("[Iln
Brigham City . . . the United States Supreme Court addressed the [exigency] exception as it
applies to a law enforcement officer's community caretaking function, that is, to address a threat
of danger to the occupants of a residence[.]") (citing Brigham City, 547 U.S. at 403); State v.
Lemieux, 726 N.W.2d 783, 787-88 (Minn. 2007) ("Nevertheless, the warrant requirement is subject to certain limited exceptions, and law enforcement officers, in pursuing a community-caretaking function, 'may enter a home without a warrant to render emergency assistance to an
injured occupant or to protect an occupant from imminent injury."' (quoting Brigham City, 547
U.S. at 403; citing State v. Othoudt, 482 N.W.2d 218, 223 (Minn.1992))).
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requirement, not the community caretaking exception to both the

probable cause and warrant requirements.268
By examining Brigham City269 and the opinions of courts that
muddled the CCD and exigent circumstances exception,27 0 it is evident
that a fundamental difference between the two doctrines is exigency.
Thus, as highlighted at the start of this paper, Brigham City actually
reveals what the Supreme Court has yet to establish: Whether a police
officer must establish probable cause and secure a warrant prior to
entering a private residence "pursuant to community-caretaking func27
tions that are not in response to an emergency situation." 1
Whether it is appropriate to require a warrant depends on
"whether the burden of obtaining a warrant is likely to frustrate the
governmental purpose behind the search." 2 72 A police officer is thus
not required to obtain a warrant when the circumstances constitute an
emergency that requires an immediate response.27 3 Because the court
has already explicitly established the legality of warrantless home
searches in exigent circumstances,274 the community caretaker search
must be used in a different set of circumstances. Specifically establishing that community caretaking searches may be performed only when
the exigent circumstances exception does not apply ensures against
police reliance on the community caretaking search to circumvent the
traditional Fourth Amendment requirements. This criteria also
reveals the need for a warrant in community caretaking situations
because there is no exigency requiring police to conduct a search without delay.275 Thus, requiring a community caretaking warrant does
268 See Brigham City, 547 U.S. at 403 (holding that "police may enter a home without a
warrant when they have an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such injury").
269 547 U.S. 398 (2006).
270 See supra Part III.A.1.a.
271 People v. Slaughter, 803 N.W.2d 171, 190 (Mich. 2011) (Kelly, J., dissenting) (emphasis
added) (citing Brigham City, 547 U.S. 398; Michigan v. Tyler, 436 U.S. 499 (1978); Cady v. Dombrowski, 413 U.S. 433 (1967)).
272 Camara v. Mun. Court, 387 U.S. 523, 533 (1967) (citing Schmerber v. California, 384
U.S. 757, 770-771 (1966)).
273 See, e.g., Brigham City, 547 U.S. at 403; Minnesota v. Olson, 495 U.S. 91, 100-01 (1990);
Mincey v. Arizona, 437 U.S. 385, 392 (1978); United States v. Santana, 427 U.S. 38, 42-43 (1976)
(citing Warden v. Hayden, 387 U.S. 294, 298-99 (1967)).
274 See, e.g., Brigham City, 547 U.S. at 403; Olson, 495 U.S. at 100-01; Mincey, 437 U.S. at
392; Santana, 427 U.S. at 42-43 (citing Warden, 387 U.S. at 298-99).
275 Compare South Dakota v. Opperman, 428 U.S. 364 (1976) (police conducted a warrantless inventory search of an automobile in a situation not rising to the level of an exigency), and
Cady v. Dombrowski, 413 U.S. 433 (1967) (same), with Brigham City, 547 U.S. 398 (police
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those in non-emergency

2. The Community Caretaking Warrant
There must be some safeguard in place to prevent what this Comment contends are unreasonable police intrusions like that highlighted
in this Comment's opening hypothetical. 277 Consider, however, a variation of this hypothetical. An individual calls the police to report
hearing a scream from his neighbor's apartment. The police arrive on
the scene, hear and see nothing, and leave, determining that there is
no exigency justifying entry and no criminal implications that necessitate seeking a warrant. Unbeknownst to the officers, the resident of
the apartment had fallen down the stairs, resulting in injury and
knocking him unconscious.
Upon entering the apartment, it would be immediately obvious to
the officer that this was, in fact, an emergency; prior to entry, however, the situation did not rise to the level of an emergency under
Brigham City.2 78 In this situation, it is reasonable to assume that an
individual would want the police to come into his home to help him.279
It is not logical, however, to assume that an individual would want the
police to break into his apartment without a warrant and charge him
with a crime based on evidence left in plain view because his neighbor
thought he might need help when, in reality, he simply fell asleep and
entered a home without a warrant because they were responding to an emergency that required
their immediate attention).
276 See Camara, 387 U.S. at 539 ("If a valid public interest justifies the intrusion contemplated, then there is probable cause to issue a suitably restricted search warrant." (citing Okla.
Press Publ'g Co. v. Walling, 327 U.S. 186 (1946))).
277 See supra p. I (explaining a hypothetical situation where police enter a home after
receiving a call from a concerned neighbor only to discover that the resident had fallen asleep
and left a shotgun in plain view).
278 Brigham City v. Stuart, 547 U.S. 398, 400 (2006) ("[P]olice may enter a home without a
warrant when they have an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such injury.").
279 See Decker, supra note 211, at 445-46 ("For example, [community caretaking] may
involve ... assisting persons involved in a natural disaster, or warning members of a community
about a hazardous materials leak in the area."); Debra Livingston, Police, Community Caretaking, and the Fourth Amendment, 1998 U. Cim. LEA. F. 261, 272 (1998) ("'Community caretaking' denotes a wide range of everyday police activities undertaken to aid those in danger of
physical harm, to preserve property, or 'to create and maintain a feeling of security in the community.'" (quoting ABA STANDARoS FOR CRIMINAL JUSICE § 1-2.2 at 1.31-32 (ABA Criminal
Justice Standards Committee 2d ed. 1980))).

2012]

BREAKING AND ENTERING OR COMMUNITY CARETAKING?

285

did not hear the neighbor knocking on his door. 2 80 By requiring a

community caretaking warrant, a neutral third party would determine
whether the circumstances rise to a level that requires entry into a
home by balancing the need to search against the resident's Fourth
Amendment rights.28 1
As previously indicated, community caretaking warrants should
be issued when a judge determines that (1) the objective purpose of
the search is divorced from any criminal investigation,282 and (2) the
need to search outweighs the potential harm caused by the invasion.28 3
Scholars have argued that warrants are not a legitimate solution to
regulating community caretaking searches of the home.28 Cady
clearly established that community caretaking searches are divorced
from criminal investigation.2 85 It is evident that it would be inappropriate to apply the traditional warrant and probable cause requirements to a community caretaking situation considering the situation's
non-criminal nature.28 6 It would also be inappropriate, however, to
permit police officers to enter an individual's home based merely on a
hunch that the resident may need assistance apart from any criminal
implications. 2 87 The Supreme Court explained in Johnson v. United
States:
280 See supra p. 1.

281 See Camara v. Mun. Court, 387 U.S. 523, 536-37 (1967).
282 See Camara, 387 U.S. at 538 (1967); Cady, 413 U.S. at 441 (explaining that police may
act according to "community caretaking functions, totally divorced from the detection, investigation, or acquisition of evidence relating to the violation of a criminal statute").
283 See Camara, 387 U.S. at 536-37 (explaining that the "test for determining reasonableness" is "balancing the need to search against the invasion which the search entails").
284 E.g., Livingston, supra note 279, at 275, 303; Dimino, supra note 100, at 1521.
285 Cady, 413 U.S. at 441 (explaining that police may act according to "community caretaking functions, totally divorced from the detection, investigation, or acquisition of evidence relating to the violation of a criminal statute").
286 See Livingston, supra note 279, at 303 ("In the community caretaking context, the traditional probable-cause-and-warrant framework will frequently be simply inapposite to evaluation
of the appropriateness of an intrusion-since officers are not searching for particular persons or
things to be seized.").
287 See Hudson v. Michigan, 547 U.S. 586, 603 (2006) ("[lIt is a serious matter if law
enforcement officers violate the sanctity of the home by ignoring the requisites of lawful
entry."); Welsh v. Wisconsin, 466 U.S. 740, 750 (1984) ("Before agents of the government may
invade the sanctity of the home, the burden is on the government to demonstrate exigent circumstances that overcome the presumption of unreasonableness that attaches to all warrantless
home entries." (citing Payton v. New York, 445 U.S. 573, 586 (1980))); Payton, 445 U.S. at 601
("[N]either history nor this Nation's experience requires us to disregard the overriding respect
for the sanctity of the home that has been embedded in our traditions since the origins of the
Republic." (citing Miller v. United States, 357 U.S. 301, 307 (1958))).
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The right of officers to thrust themselves into a home is .

.

. a grave

concern, not only to the individual but to a society which chooses to
dwell in reasonable security and freedom from surveillance. When the
right of privacy must reasonably yield to the right of search is, as a
rule, to be decided by a judicial officer, not by a policeman or government enforcement agent. 288
The Supreme Court has recognized that not all situations fit
within the traditional framework and has adopted separate requirements in situations divorced from the investigation of the violation of
criminal statutes. 289 "The test of 'probable cause' required by the
Fourth Amendment can take into account the nature of the search
that is being sought."2 90 In Camara,a different type of probable cause
was relied on to obtain administrative search warrants. 29 1 When the
purpose of a search is administrative, like health and safety inspections, the public interest at issue is different from that of a criminal
investigation.2 92 In Camara, the public interest was to preserve "public health and safety" by preventing the development of hazardous
conditions. 2 93 A public safety concern, however, does not automatically eliminate the warrant requirement. 294 To determine if a public
interest necessitates the "creation of a general exception to the Fourth
Amendment's warrant requirement," the relevant question is
"whether the authority to search should be evidenced by a warrant,
which in turn depends in part upon whether the burden of obtaining a
warrant is likely to frustrate the governmental purpose behind the
search." 295 The Camara Court further explained, "If a valid public

288 Johnson v. United States, 333 U.S. 10, 14 (1948).
289 Camara v. Mun. Court, 387 U.S. 523, 538 (1967).
290 Id. (quoting Frank v. Maryland, 359 U.S. 360, 383 (1959)) (internal quotation marks
omitted).
291 Id. ("Where considerations of health and safety are involved, the facts that would justify
an inference of 'probable cause' to make an inspection are clearly different from those that
would justify such an inference where a criminal investigation has been undertaken.").
292 Id. at 535.
293 Id.

294 Id. at 539 ("If a valid public interest justifies the intrusion contemplated, then there is
probable cause to issue a suitably restricted search warrant." (citing Okla. Press Publ'g Co. v.
Walling, 327 U.S. 186 (1946))).
295 Camara v. Mun. Court, 387 U.S. 523, 533 (1967) (citing Schmerber v. California, 384
U.S. 757, 770-71 (1966)).
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interest justifies the intrusion contemplated, then there is probable
cause to issue a suitably restricted search warrant." 296
The societal interest in a community caretaking search is to
ensure public safety in situations where exigency either does not exist
or is not apparent prior to entry.297 As previously explained, the focus
in these situations is not on the need to act immediately and avoid
wasting time obtaining a warrant, 298 but rather on the "objective reasonableness of the police action in executing their service function." 299
Thus, while the community caretaking function is described as separate from a criminal investigation, it would be inappropriate to consider whether an officer was motivated by a desire to find evidence
because "[an] officer's subjective motivation is irrelevant."300 It is
therefore necessary that this standard be met by an objective determination that a criminal investigation will not be part of the particular
search. 3 0 1 If it is determined that the objective motivation is a criminal
investigation, the situation will not qualify for a community caretaking
warrant, and the search must be justified under the traditional probable cause requirement.30 2
The Supreme Court rejected the argument that creating a "synthetic search warrant," like the proposed community caretaking warrant, would lessen the protections afforded under the Fourth
Amendment. 30 3 "[R]easonableness is still the ultimate standard," and
having a judge or magistrate determine the objective of a particular
296 Id. at 539 (citing Walling, 327 U.S. 186). The Court also stated, "The warrant procedure
is designed to guarantee that a decision to search private property is justified by a reasonable
governmental interest." Id.
297 See South Dakota v. Opperman, 428 U.S. 364, 368-69 (1976); Cady, 413 U.S. at 447.
298 See supra Part III.B.1.
299 New Jersey v. Kaltner, 22 A.3d 77, 88 (N.J. Super. Ct. App. Div. 2011) (citing State v.
Bogan, 975 A.2d 377, 388 (2009)).
300 Brigham City v. Stuart, 547 U.S. 398, 404 (2006) (citing Bond v. United States, 529 U.S.
334, 338, n.2 (2000) ("The parties properly agree that the subjective intent of the law enforcement officer is irrelevant in determining whether that officer's actions violate the Fourth
Amendment . . . the issue is not his state of mind, but the objective effect of his actions.");
Whren v. United States, 517 U.S. 806, 813 (1996) ("[W]e have been unwilling to entertain Fourth
Amendment challenges based on the actual motivations of individual officers."); Graham v.
Connor, 490 U.S. 386, 397 (1989) ("[O]ur prior cases make clear" that "the subjective motivations of the individual officers . . . ha[ve] no bearing on whether a particular seizure is 'unreasonable' under the Fourth Amendment.")).
301 See Cady v. Dombrowski, 413 U.S. 433, 441 (1973).
302 Id.

303 Camara v. Mun. Court, 387 U.S. 523, 538-39 (1967) (quoting Frank v. Maryland, 359
U.S. 373, 383 (1959)) (internal quotation marks omitted).
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search and whether it is reasonable to enter a home increases the protection against unconstitutional searches.3 04 While the evidence of
unlawful searches would be suppressed at trial under the exclusionary
rule,30 unlawful searches should be avoided whenever possible considering "physical entry of the home is the chief evil against which the
wording of the Fourth Amendment is directed."30 6 Additionally, it is
beneficial to the judicial system to avoid flooding the courts with civil
cases contesting unlawful searches that could have been prevented if a
warrant was obtained.
According to one scholar:
Requiring administrative warrants for nonemergency communitycaretaking searches as a matter of Fourth Amendment doctrine carries
substantial disadvantages . . . . It would be a substantial shift from the

Supreme Court's practice in the community-caretaking area, which
has shown no inclination whatever to require any kind of warrant, and
it would be contrary to the trend of the Court's other Fourth Amendment cases, which have tended of late to stress the Reasonableness
Clause much more than the Warrant Clause. 307
Regardless of this trend, however, the Supreme Court recently reaffirmed that a warrant is "generally required" to conduct a search of a
private residence absent exigent circumstances.30 Relying solely on
an ex post reasonableness determination has contributed to a muddling of the exigent circumstances exception and CCD in various
courts that have extended the CCD to the home. 30 9
The Camara Court recognized the inappropriately broad implications a mere ex post reasonableness determination could have on the
Fourth Amendment protections of the home, which is why the Court
adopted the warrant requirement for administrative searches. 3 10
304 Id. at 539 (citing Eaton v. Price, 364 U.S. 263, 273-74 (1960)).
305 See Weeks v. United States, 232 U.S. 383 (1914); Mapp v. Ohio, 367 U.S. 643 (1961).
306 Payton v. New York, 445 U.S. 573, 585 (1980) (quoting United States v. United States
Dist. Court, 407 U.S. 297, 313 (1972)).
307 Dimino, supra note 100, at 1521 (footnotes omitted).
308 Brigham City v. Stuart, 547 U.S. 398, 403 (2006) ("[W]arrants are generally required to
search a person's home or his person unless 'the exigencies of the situation' make the needs of
law enforcement so compelling that the warrantless search is objectively reasonable under the
Fourth Amendment." (quoting Mincey v. Arizona, 437 U.S. 385, 393-94 (1978))).
309 See, e.g., United States v. Quezada, 448 F.3d 1005 (8th Cir. 2006); United States v.
Rohrig, 98 F.3d 1506 (6th Cir. 1996).
310 Camara, 387 U.S. at 538.
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Though standard procedures could have limited police discretion in
administrative searches,3 " the Court found it necessary to ensure that
a form of probable cause and a warrant supported these administrative searches.312 The Supreme Court in Camara articulated the reasonableness test in non-criminal circumstances: "balancing the need to
search against the invasion which the search entails." 313
This Comment's hypothetical demonstrates that individual circumstances can complicate a determination of reasonableness under
Camara's balancing test.314 It is thus necessary that a neutral third
party-a judge or magistrate-make an objective decision. Therefore,
under this framework of a separate community caretaking warrant,
officers would have two options when faced with circumstances that
may necessitate a community caretaking search of a home: (1) take
action without a warrant, knowing that any evidence discovered as a
result of this unconstitutional search will be excluded at trial," or (2)
obtain a community caretaking warrant.
C.

Suspending Plain View-An InappropriateSolution

While compliance with the factors highlighted above gives police
the ability to conduct a community caretaking search of a home,3 16 it
does not justify the seizure of evidence in plain view absent finding
that (1) the officer observes the object from a lawful vantage point,31
(2) the officer has a "lawful right of [physical] access to the object,"318
and (3) the object's "incriminating character" is "immediately apparent." 319 According to the plain view doctrine, "[i]f an article is already
311 See South Dakota v. Opperman, 428 U.S. 364, 367 (1976) (Powell, J., concurring)
(explaining that inventory searches limit police discretion and may be conducted without a warrant because "[i]nventory searches are conducted in accordance with established police department rules or policy and occur whenever an automobile is seized"); see also Colorado v. Bertine,
479 U.S. 367, 375 (1987) (explaining that police may exercise discretion "so long as that discretion is exercised according to standard criteria and on the basis of something other than suspicion of evidence of criminal activity").
312 Camara, 387 U.S. at 534-36.
313 Id. at 536-37.

314 See id. (explaining that the "test for determining reasonableness" is "balancing the need
to search against the invasion which the search entails").
315 See Weeks v. United States, 232 U.S. 383 (1914); Mapp v. Ohio, 367 U.S. 643 (1961).
316 See supra Part Ill.B.
317 Horton v. California, 496 U.S. 128, 137 (1990).
318 Id.

319 Id. at 136 (quoting Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality
opinion)).
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in plain view, neither its observation nor its seizure would involve any
invasion of privacy." 320 Entering a private residence without a warrant in a non-criminal, non-emergency situation is an unconstitutional
search according to Supreme Court precedent, 3 2 1 resulting in the
exclusion of any evidence that may have been collected during the
search.322
This Comment recognizes that "[police] officers should not be
able to use the community caretaking exception to circumvent the
Fourth Amendment protection of homes; such exception should only
be applied to automobiles based on their unique, transitory nature." 3 23
Scholars have argued for an expansion of the exclusionary rule to prevent evidence that is found in plain view during a reasonable search
but is unrelated to the purpose of the particular search. 324 Additionally, the Ohio Supreme Court stated:
In situations not implicating criminal law enforcement functions and
not justified by the emergency/exigent circumstances exception, law
enforcement officers, like private individuals, also may enter to render
emergency assistance. In the latter situation, however, incriminating
evidence arising from the intrusion by law enforcement officers must
be suppressed.325
One scholar wrote that an expanded exclusionary rule "would be
justified under the Fourth Amendment if the risk of undetectable subterfuge were substantial." 326 The adoption of a warrant specifically for
community caretaking situations would eliminate any threat of "undetectable subterfuge." The reasonableness of the search would be
determined in advance, thus reducing the number of unconstitutional
searches that would require the suppression of evidence.
320 Horton v. California, 496 U.S. 128, 133-34 (1990) (citing Arizona v. Hicks, 480 U.S. 321,
325 (1987); Illinois v. Andreas, 463 U.S. 765, 771 (1983)).
321 See South Dakota v. Opperman, 428 U.S. 364 (1976); Cady v. Dombrowski, 413 U.S.
433 (1973).
322 See Weeks v. United States, 232 U.S. 383 (1914); Mapp v. Ohio, 367 U.S. 643 (1961).
323 Fink, supra note 251, at 157-58.
324 5 WAYNI R. LAFAVI, SlAIUl AND SiTIzuium: A TlATISI ON rim Folntwii AMIENoMIEN §10.1(c) (4th ed. 2004) (citing Russell E. Lovell 11, Comment, Camara and See:
Acconodation Between the Right of Privacy and the Public Need, 47 Nimn. L. Ri v. 613, 636
(1968); Note, The Fourth Amendment and Housing Inspections, 77 YAII L.J. 521, 537 (1968)).
325 State v. Bridewell, 759 P.2d 1054, 1060 (Or. 1988) (en banc) (footnotes omitted).
326 LAFAVEI, supra note 324 (citing Lovell, supra note 324; Note, supra note 324.
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While the Supreme Court has not explicitly ruled on whether the
plain view doctrine could be suspended when the evidence is collected
as part of a lawful search, its position can be gleaned from precedent.
In Maryland v. Garrison, police mistakenly entered Garrison's apartment to execute a warrant to search a different apartment.3 27 While in
Garrison's apartment, the police discovered incriminating evidence in
plain view, seized the evidence, and charged Garrison with a crime.3 28
The Court found that this mistake was reasonable and the search was
constitutional.3 29 Thus, the Court reversed the judgment and
remanded the case for further proceedings, finding that the motion to
suppress the evidence should have been denied.330 Based on Garrison, it is unlikely that the Supreme Court would choose to exclude
evidence of a reasonable search simply because it incriminates the
person that the police initially sought to protect.3 3 1
According to the Fourth Amendment, a search is either reasonable or unreasonable.3 32 Because reasonableness is the ultimate standard,33 3 reasonable searches are constitutional, while unreasonable
searches are unconstitutional and often result in the exclusion of evidence. 3 34 The requirement of a community caretaking warrant based
on a non-traditional probable cause standard sufficiently establishes
the reasonableness of a community caretaking search. To hold that
evidence uncovered as a result of this reasonable search is inadmissi327 Maryland v. Garrison, 480 U.S. 79, 80 (1987).
328 Id. at 81.
329 Id. at 88-89.

330 See id. at 79.
331 Fink, supra note 251, at 157 ("[W]hen police enter an individual's private residence
without a warrant and cannot justify their actions on the basis of exigent circumstances, they
should be prohibited from using any evidence that is taken from the interior of the residence in a
subsequent prosecution.").
332 See U.S. CONsr. amend. IV.
333 See, e.g., Brigham City, 547 U.S. at 403 ("[B]ecause the ultimate touchstone of the
Fourth Amendment is "reasonableness," the warrant requirement is subject to certain exceptions." (citing Flippo v. W. Virginia, 528 U.S. 11, 13 (1999) (per curiam); Katz v. United States,
389 U.S. 347, 357 (1967))); Pennsylvania v. Mimms, 434 U.S. 106, 108-09 (1977) ("The touchstone of our analysis under the Fourth Amendment is always "the reasonableness in all the
circumstances of the particular governmental invasion of a citizen's personal security." (quoting
Terry v. Ohio, 392 U.S. 1, 19 (1968))); Camara v. Mun. Court, 387 U.S. 523, 539 (1967) ("The
warrant procedure is designed to guarantee that a decision to search private property is justified
by a reasonable governmental interest. But reasonableness is still the ultimate standard.").
334 Weeks v. United States, 232 U.S. 383 (1914) (holding that the Fourth Amendment bars
the use of evidence unconstitutionally seized by federal law enforcement officers in federal trials); Mapp v. Ohio, 367 U.S. 643 (1961) (holding that the Fourth Amendment exclusionary rule
applies in state criminal trials just as it does in federal trials as established in Weeks).
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ble at trial would call into question the reasonableness standard,3 11
which has been thoroughly established as the ultimate Fourth Amendment standard.336
"[T]he purpose of the exclusionary rule 'is to deter-to compel
respect for the constitutional guaranty in the only effectively available
By requiring a
way-by removing the incentive to disregard it.'"'3
warrant for community caretaking searches, police officers are already
subject to a judicial check, eliminating the need for a deterrent.
Applying the exclusionary rule where police have obtained a community caretaking warrant would expand the exclusionary rule beyond its
constitutional purpose by rendering the reasonableness requirement
meaningless.
Therefore, applying a special, expanded exclusionary rule by suspending the plain view doctrine in community caretaking situations
would be inappropriate. The special community caretaking warrant
ensures compliance with constitutional standards, quelling any debate
over the need to suspend the plain view doctrine.
CONCLUSION

The Supreme Court has afforded the greatest Fourth Amendment protection to the home. 338 The search or seizure of a private
335 See Dimino, supra note 100, at 1559 ("The Supreme Court has never required exclusion
where the police action has been reasonable; the exclusionary rule is a remedy for a constitutional violation." (citing United States v. Payner, 447 U.S. 727, 735 (1980); Rakas v. Illinois, 439
U.S. 128, 133-34 (1978); Alderman v. United States, 394 U.S. 165, 171 (1969); Wong Sun v.
United States, 371 U.S. 471, 491-92 (1963))).
336 See, e.g., Brigham City, 547 U.S. at 403 ("[B]ecause the ultimate touchstone of the
Fourth Amendment is "reasonableness," the warrant requirement is subject to certain exceptions." (citing Flippo v. W. Virginia, 528 U.S. 11, 13 (1999) (per curiam); Katz v. United States,
389 U.S. 347, 357 (1967))); Pennsylvania v. Mimms, 434 U.S. 106, 108-09 (1977) ("The touchstone of our analysis under the Fourth Amendment is always "the reasonableness in all the
circumstances of the particular governmental invasion of a citizen's personal security." (quoting
Terry v. Ohio, 392 U.S. 1, 19 (1968))); Camara, 387 U.S. at 539 ("The warrant procedure is
designed to guarantee that a decision to search private property is justified by a reasonable
governmental interest. But reasonableness is still the ultimate standard.").
337 Mapp, 367 U.S. at 656 (quoting Elkins v. United States, 364 U.S. 206, 217 (1960)); see
also United States v. Janis, 428 U.S. 433, 446 (1976) (explaining that deterrence is the "'prime
purpose' of the [exclusionary] rule, if not the sole one" (quoting United States v. Calandra, 414
U.S. 338, 347 (1974))).
338 See Payton v. New York, 445 U.S. 573, 585 (1980) (quoting United States v. United
States Dist. Court, 407 U.S. 297, 313 (1972) ("[P]hysical entry of the home is the chief evil
against which the wording of the Fourth Amendment is directed."); see Kirk v. Louisiana, 536
U.S. 635, 638 (2002) ("[P]olice officers need either a warrant or probable cause plus exigent
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residence without a warrant is "per se unreasonable, unless the police
can show that it falls within one of a carefully defined set of exceptions based on the presence of 'exigent circumstances."' 3 39 To ensure
courts do not use the community caretaker exception as a catchall for
situations not covered by the exigent circumstances exception, the circuit courts must comply with Supreme Court precedent. 34 0 The conflation of the emergency doctrine with the CCD and the lower courts'
ignorance of the language in Cady have improperly broadened the
community caretaking exception to include searching a home without
a warrant or probable cause and using evidence in plain view against
the resident that police claim they were acting to assist.34 1 This Comment agrees that "[o]fficers should be limited to those exceptions
already carefully delineated for warrantless entries into private residences, keeping the protection afforded by the Fourth Amendment
intact."34 2 The CCD is not one of those exceptions.
The CCD is a limited exception to the Fourth Amendment warrant and probable cause requirements that specifically pertains to
automobiles.3 4 3 While the Fourth Circuit was somewhat successful at
differentiating between the application of the exigent circumstances
exception to the Fourth Amendment and the CCD,3 " the Sixth and
Eighth Circuits thoroughly muddled the distinction between exigent
circumstances and community caretaking,3 45 thus turning Cady's community caretaker language into an overbroad, sweeping exception to
the warrant requirement. Those circuits chose to ignore Supreme
circumstances in order to make a lawful entry into a home."); see also United States v. Wicks,
995 F.2d 964, 969 (10th Cir. 1993) ("Even with probable cause, absent consent or exigent circumstances police officers may not enter a dwelling to make an arrest.").
339 Coolidge v. New Hampshire, 403 U.S. 443, 474-75 (1971) (plurality opinion) (emphasis
added).
340 See South Dakota v. Opperman, 428 U.S. 364 (1976); Cady v. Dombrowski, 413 U.S.

433 (1973).
341 See, e.g., United States v. Quezada, 448 F.3d 1005, 1006 (8th Cir, 2006); United States v.
Rohrig, 98 F.3d 1506, 1509 (6th Cir. 1996).
342 Fink, supra note 251, at 155.
343 Opperman, 428 U.S. at 370 n.5 ("[P]robable cause is peculiarly related to criminal investigations, not routine, noncriminal procedures.... In view of the noncriminal context of inventory searches, and the inapplicability in such a setting of the requirement of probable cause, . . .
search warrants are not required, linked as the warrant requirement textually is to the probablecause concept." (citation omitted)).
344 See Hunsberger v. Wood, 570 F.3d 546 (4th Cir. 2009).
345 See Quezada, 448 F.3d at 1006; Rohrig, 98 F.3d at 1509.
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Court precedent,34 6 and their holdings have influenced state courts'
341
decisions.34

While courts must acknowledge the significant public interest
served by community caretaking searches, they must also remember
the protections the Constitution affords citizens and their homes. If
the founders intended for police to be able to enter a home without a
warrant or probable cause and to collect evidence in plain view, they
would not have crafted the Fourth Amendment to the United States
Constitution, which specifically prevents such unreasonable searches
and seizures. 348 The creation of a community caretaking warrant
requiring a non-traditional probable cause determination ensures that
Fourth Amendment protections remain intact.
Calling for the Supreme Court to review all cases of the circuits
that chose to ignore precedent is an improper solution to this problem. It is, however, necessary that circuit courts discontinue contravening Supreme Court precedent with regard to the CCD because
expanding the doctrine to private residences as an exception to both
the Fourth Amendment warrant and probable cause requirement
effectively erodes protections afforded the home.

346 Compare Opperman 428 U.S. 364 (applying community caretaking to automobiles), and
Cady, 413 U.S. 433 (same), with Quezada, 448 F.3d 1005 (expanding community caretaking to
the home), and Rohrig, 98 F.3d 1506 (same).
347 See, e.g., State v. Pinkard, 785 N.W.2d 592, 598 n.6 (Wis. 2010).
348 See U.S. CONsr. amend. IV.

