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NATIONAL ENDOWMENT FOR THE ARTS V. FINLEY:
THE SUPREME COURT MISSED AN OPPORTUNITY TO CLARIFY

THE ROLE OF THE NEA IN FUNDING THE ARTS: ARE THE

GRANTS A PROPERTY RIGHT OR AN AWARD?

Cara Putman

"We anticipate that the court's ruling will not affect our day-to-day
operations. "

1

- William Ivey
Chairman of the National Endowment for the Arts
June 25, 1998

"The operation was a success, but the patient died. ,2

- Justice Scalia
Supreme Court Justice in his Concurrence to
National Endowment for the Arts v. Finley

I. INTRODUCTION

From the time of the ancient Greeks to the Italian dynasty of the
Medicis to the National Endowment for the Arts in the United States
today, governments have grappled with their role as patrons of the
arts. Some governments, such as the Medicis in Florence, supported
the arts and struggling artists. Without their patronage, the young
Michelangelo would not have been able to develop his skills as an
artist. Today, as then, a fundamental question is what role, if any,
should the government play in funding national art? If the federal
government is involved, can Congress set substantive parameters for
government funding of the arts? When the National Endowment for

1 Mary Jo Palumbo, Indecent art can be denied NEA funding, court rules, BOSTON HERALD,

June 26, 1998, at S18.
2 NEA v. Finley, 118 S. Ct. 2168, 2180 (1998).
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the Arts (NEA) awards grants tO artists and organizations around the
country, is it acting as a patron of the arts, or as a manipulator of
viewpoints the government chooses to endorse?

These questions reemerged at the fore of the national debate on
arts and their funding when the NEA awarded grants to an exhibit of
Robert Mapplethorpe's work and a separate Andres Serrano exhibit
in 1988.1 Many members of the public and Congress considered both
artists' works indecent and thought their "art" crossed the line and
entered the realm of obscenity. As a result, Congress began debating
the role of the NEA and whether to abolish it, or at a minimum
amend the award process. In 1990, Karen Finley and three other art-
ists sued the NEA, arguing that the NEA improperly denied their
applications and released information from their applications in viola-
tion of their constitutional and statutory rights.4 Four months later, as
the suit was awaiting trial in federal district court, Congress passed the
Arts, Humanities, and Museums Amendments of 1990. One of the
amendments required the NEA to "consider ... general standards of
decency and respect for the diverse beliefs and values of the American
public" when awarding grants.5 The plaintiffs amended their com-
plaint to include this new language and argued that the language was
unconstitutionally vague. Earlier this year, as Congress continued to
question the future of the NEA, the Supreme Court issued its decision
in National Endowment for the Arts v. Finley.6

3 The NEA funded an exhibit of Robert Mapplethorpe's homo-erotic photographs and
some of Andres Serrano's art, including "Piss Christ," which depicted a crucifix immersed in a
container of urine. As a result, Congress cut the NEA's budget by $45,000, the same amount
that the NEA had awarded indirectly to Mapplethorpe and Serrano. See Priya Sara Cherian,
Comment, Promoting the Arts by Dissolving the National Endowment for the Arts, 4 U. CHI. L.
SCH. ROUNDTABLE 129, 137 (1997).

4 Finley v. NEA, 795 F. Supp. 1457 (C.D. Cal. 1992). The privacy claim was settled by the
NEA and was not addressed by the Supreme Court in its decision.

5 20 U.S.C. § 954(d)(1) (1994). The remainder of this casenote will refer to the 1990
amendment as the General Decency Clause.

6 118 S. Ct. 2168. Since Finley was decided, the Seventh Circuit has distinguished the case
twice. First, in Commodity Trend Serv., Inc. v. Commodity Futures Trading Comm'n, 149 F.3d
679 (7th Cir. 1998), the Seventh Circuit used Finley to reinforce the principle that an as-applied
challenge is preferable to a facial challenge because invalidating statutes for facial overbreadth is
"strong medicine" that should be applied sparingly. Id. at 689. In Chicago Acorn v. Metropoli-
tan Pier and Exposition Auth., 150 F.3d 695 (7th Cir. 1998), Judge Posner, writing for the major-
ity, used Finley to reinforce the concept that when government enters the speech business it
must use some discretion to choose what to endorse and what not to. Therefore, the govern-
ment's use of editorial judgment is unavoidable, but because it is unavoidable does not mean the
consequences are unconstitutional.
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This casenote examines the Supreme Court's June 25, 1998 deci-
sion. In Finley, the Court held that the statute in question did not
infringe on First or Fifth Amendment rights and that the statute was
constitutional despite adding some imprecise guidelines to the funding
equation.7 The Supreme Court affirmed past rulings' that when the
government acts as a patron, it can impose limits on the message. 9

Part II outlines the factual and procedural history of Finley and
previous Supreme Court cases involving the application of First
Amendment rights to the government when it acts as a patron of art
and provides subsidies to artists. It also examines the legislative his-
tory that surrounded the passage of the General Decency Clause.
Part III then outlines the district court and Ninth Circuit Court of
Appeals' decisions in Finley. Part IV outlines the Supreme Court
decision in Finley with special attention focused on Justice
O'Connor's majority opinion, Justice Scalia's concurrence, and Justice
Kennedy's dissent. After analyzing and critiquing the Finley decision,
Part V argues that the majority missed an opportunity to enforce Con-
gress's intent to reform the way the NEA awards grants. Instead, the
Court gave its stamp of approval to the NEA's watered down applica-
tion of the General Decency Clause 10 and seemingly endorsed the sta-
tus quo of the NEA's interpretation of that Clause. Because the
NEA's interpretation of the statute allows the agency to remain out of
step with the clear intent of Congress and the American people. Part
V concludes with a critical examination of the argument that artists
should have an unrestrained ability to use NEA grants as they wish
because the artists have an entitlement interest in the NEA grants.

II. THE CREATION OF THE NEA, ITS ROLE IN FUNDING ART IN
THE UNITED STATES AND BACKGROUND SUPREME COURT

CASES THAT FORM A FOUNDATION FOR NATIONAL
ENDOWMENT FOR THE ARTS V. FINLEY

A. The History of Arts Funding in the United States
For most of its history, there has been a debate in the United

States on whether the federal government should play any role in

7 NEA v. Finley, 118 S. Ct. at 2180.
8 Rust v. Sullivan, 500 U.S. 173 (1991); Regan v. Taxation with Representation of Wash.,

461 U.S. 540 (1983); Maher v. Roe, 432 U.S. 464 (1977).
9 NEA v. Finley, 118 S. Ct. at 2179.
10 20 U.S.C. § 954(d)(1) (1994).
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funding the arts. If it should, the question becomes how and to what
extent the federal government should be involved. The Founding
Fathers did not discuss government funding of the arts at the Constitu-
tional Convention." History tells us that in 1826, President John
Quincy Adams entertained an idea for a national plan to encourage
the fine arts from John Trumball, president of the American Academy
of Fine Arts.12 In 1859 and 1909, Presidents James Buchanan and
Theodore Roosevelt established short-lived Arts Councils. 3 It was
not until the Depression and the creation of the New Deal programs
that the federal government became a wide-scale patron of the arts. 4

During the next 30 years, members of Congress introduced legislation
to establish a federal agency for funding the arts, however the bills
consistently failed to pass Congress. 15  Finally, in 1964, Congress
passed a bill to establish the National Council for the Arts and appro-
priated $50,000 for the Council to use to "recommend ways to main-
tain and increase the cultural resources of the Nation ....,1 The
following year, Congress passed the National Foundation on the Arts
and the Humanities Act, which President Lyndon Johnson signed into
law on September 29, 1965.17 The National Endowment for the Arts
is one of three agencies created by that legislation. 8

11 See Bill Kauffman, Subsidies to the Arts: Cultivating Mediocrity, 1990 CATO POL'Y
ANALYSIS No. 137.

12 See NATIONAL ENDOWMENT FOR THE ARTS, 1965-1995: A BRIEF CHRONOLOGY OF FED-

ERAL INVOLVEMENT IN THE ARTS 8 (1995) [hereinafter A BRIEF CHRONOLOGY].
13 President Buchanan appointed a National Arts Commission that dissolved in two years

because of lack of funding. See id. President Roosevelt appointed a Council of Fine Arts that
also dissolved for lack of funding. See id. at 9.

14 During the Depression, the government employed more than 40,000 artists through: the
Federal Writers Program, the Federal Theater Project, the Federal Art Project, and the Federal
Music Project. See id. at 9.

15 These bills included a bill for the Creation of a Bureau of Fine Arts by Senator Claude
Pepper (1938), a joint resolution authored by Congressman Jacob Javits to provide for a national
theater, opera and ballet, H.J.R. Res. 104, 81st Cong. (1949), and Congressman Frank Thomp-
son's bill to establish a federal advisory council on the arts, H.R. 4172, 87th Cong. (1961). See A
BRIEF CHRONOLOGY, supra note 12, at 10-12.

16 Id. at 14.
17 See id. at 17.
18 The other two agencies created in 1965 by this legislation were the National Endowment

for the Humanities and an interagency committee called the Federal Council on the Arts and the
Humanities. See id. at 17. The Institute of Museum Services is a current addition to those three
agencies. See SUSAN BOREN, CONGRESSIONAL RESEARCH SERVICE, ARTS AND HUMANITIES:
FUNDING AND REAUTHORIZATION IN THE 105TH CONGRESS 3 (1998) [hereinafter FUNDING AND

REAUTHORIZATION].
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The National Endowment for the Arts was established in 1965 as
part of a "broadly conceived national policy of support for the ... arts
in the United States."19 The NEA utilizes a three-step grant process.
First, Peer Review Panels, made up of artists and community experts
who report their recommendations to the National Council for the
Arts, review the applications.20 The 26-member National Council con-
sists of individuals who are appointed by the President and approved
by the Senate for six-year terms.2 1 The Council reviews the applica-
tions and makes recommendations to the NEA Chairperson, who has
ultimate authority to award grants.2 Finally, the Chairperson is
responsible for administering the grants and decides which applica-
tions are awarded. 3

In 1966 the NEA had a budget of $2.5 million and fewer than 12
employees. 4 In that first year, 22 institutions and 135 individuals
received NEA funding.25 As of June 1997, the NEA had awarded a
total of 110,000 grants 6.2  For Fiscal Year 1998, Congress allocated $98
million to the NEA.2 7 Cumulatively since 1966, Congress has appro-
priated $3.7 billion to the NEA for the support of the arts in the
United States.28 All NEA grants must be matched by at least one pri-
vate dollar per dollar granted,29 and the ratio of private dollars to pub-
lic for the arts is 12:1.30 Last year, private and corporate foundations
gave $10.62 billion in grants to the arts, culture, and humanities.31

19 NEA v. Finley, 118 S. Ct. 2168, 2172 (1998).
20 See NATIONAL ENDOWMENT FOR THE ARTS, A NEW LOOK: GUIDE TO THE NATIONAL

ENDOWMENT FOR THE ARTS 9 (1997) [hereinafter A NEW LOOK]. This edition covers the Octo-
ber 1996-97 fiscal year.

21 Id.
22 Finley, 118 S. Ct. at 2172.
23 A NEW LOOK, supra note 20, at 9. The Chairman can award a grant without the

approval of the Council if the amount of the grant is less than $30,000. Finley v. NEA, 795 F.
Supp. 1457, 1461 n.3 (C.D. Cal. 1992).

24 A NEW LooK, supra note 20, at 18.
25 A BRIEF CHRONOLOGY, supra note 12, at 18.
26 A NEW LooK, supra note 20, at 6.
27 FUNDING AND REAUTHORIZATION, supra note 18, at 18.
28 OFFICE OF POLICY, RESEARCH AND TECHNOLOGY, NATIONAL ENDOWMENT FOR THE

ARTS, APPROPRIATIONS HISTORY: FISCAL YEARS 1966-1998, FACTSHEET (1998) (hereinafter
APPROPRIATIONS HISTORY].

29 NATIONAL ENDOWMENT FOR THE ARTS, DID You KNOW... ?, FACTSHEET (1998) [here-

inafter DID You KNOW....?].
30 A NEW LOOK, supra note 20, at 6.
31 GIVING USA: THE ANNUAL REPORT ON PHILANTHROPY FOR THE YEAR 1997 (Ann E.

Kaplan ed.) (1998).
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While the question of what role the federal government should
play in funding the arts has historically been hotly debated, the topic
leaped to the forefront of public debate in 1989 when several mem-
bers of Congress berated the NEA for funding Robert Map-
plethorpe's homo-erotic art32 and Andres Serrano's controversial
photographs.33 Congress reacted quickly and debated whether to cut
funding to the NEA altogether. In the end, Congress passed the Gen-
eral Decency Clause3 4 to address concerns about the funding guide-
lines used by the NEA. As amended by Congress in 1990 with the
addition of the General Decency Clause, § 954(d)(1) states:

"In establishing such regulations and procedures, the Chairperson
shall insure that artistic excellence and artistic merit are the criteria by
which applications are judged, taking into consideration general stan-
dards of decency and respect for the diverse beliefs and values of the
American public"35

With this amendment, the debate surrounding the role of government
funding for the arts was not over, but waiting for the next controversy
to bring it back to the forefront of public awareness.

Since the Serrano and Mapplethorpe grants, Congress has cut the
NEA's budget from a peak of $176 million in 1992 to $98 million in

32 See supra note 3.
33 Serrano was an amicus curiae in the district court proceedings of Finley v. NEA, 795 F.

Supp. 1457, 1461 (C.D. Cal. 1992).
34 The text of the General Decency Clause of the National Foundation on the Arts and

Humanities Act of 1965 reads as follows:
No payment shall be made under this section except upon application therefor which is
submitted to the National Endowment for the Arts in accordance with regulations issued
and procedures established by the Chairperson. In establishing such regulations and pro-
cedures, the Chairperson shall ensure that-

(d) (1) artistic excellence and artistic merit are the criteria by which applications are
judged, taking into consideration general standards of decency and respect for the diverse
beliefs and values of the American public; and

(d) (2) applications are consistent with the purposes of this section. Such regulations
and procedures shall clearly indicate that obscenity is without artistic merit, is not protected
speech, and shall not be funded. Projects, productions, workshops, and programs that are
determined to be obscene are prohibited from receiving financial assistance under this
subchapter from the National Endowment for the Arts.
The disapproval or approval of an application by the Chairperson shall not be construed
to mean, and shall not be considered as evidence that, the project, production, workshop,
or program for which the applicant requested financial assistance is or is not obscene.

20 U.S.C. § 954(d) (emphasis added).
35 20 U.S.C. § 954(d)(1) (1990) (emphasis added to reflect the 1990 amendment).
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1998,36 forcing the NEA to restructure its operations. 37 The NEA no
longer awards grants to individual artists except in literature and two
awards in jazz and national heritage. All other awards are made
directly to arts organizations. a

B. Background Law the Courts Relied on to Provide a Foundation
for National Endowment for the Arts v. Finley
Can the government place restrictions on the NEA's grant-

awarding process without restricting the constitutional and due pro-
cess rights of artists? Both the plaintiffs and the NEA relied on many
Supreme Court and lower court cases that were related to the core
issue in National Endowment for the Arts v. Finley: In these cases, the
Court examined similar statutes or agency policies that placed restric-
tions on government funding and subsidies. These cases also
addressed the parameters within which the government must stay to
avoid unconstitutional restrictions of free speech.

1. Government Policies That Prevent Government Agents From
Informing Patients About Abortion or Funding Non-
Therapeutic Abortions

In Rust v. Sullivan,3 9 the Supreme Court addressed the question
of whether the government could limit the ability of Title X40 fund
recipients to engage in abortion counseling." The challenged statute
allowed only those programs that did not promote abortion as a
method of family planning to use government funds.42 The petition-
ers, doctors and recipients of Title X funds, wanted the ability to coun-

36 See APPROPRIATIONS HISTORY, supra note 28.
37 Tony Mauro, NEA can reject art of indecency, USA TODAY, June 26, 1998, at A3. See

also FUNDING AND REAUTHORIZATION, supra note 18, at 10. Some of the reforms included
cutting 89 staff positions, eliminating most individual grants, streamlining the grant process, and
establishing a closer partnership with state organizations and other branches of the federal gov-
ernment. See A NEW LoOK, supra note 20, at 6.

38 NATIONAL ENDOWMENT FOR THE ARTS, 1996 ANNUAL REPORT 9 (1997).
39 500 U.S. 173 (1991).
40 Title X refers to the Public Health Service Act, 42 U.S.C. §§ 300-300a-6 (1994), which

contained a gag order preventing public health institutions that received public funding from
providing patients with information about abortion. 42 C.F.R. § 59.8(a)(1) (1989). On January
22, 1993, President Clinton, as one of his first acts as president, issued an executive order that
effectively lifted the gag order. 58 Fed. Reg. 7455.

41 For background on the principles leading to Rust See Michael Fitzpatrick, Rust Corrodes:
The First Amendment Applications of Rust v. Sullivan, Note, 45 STAN. L. REv. 185 (1992).

42 Rust, 500 U.S. at 178 (quoting 42 U.S.C. § 300a-6).
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sel their clients about abortion,43 but the Supreme Court affirmed the
court of appeals ruling, which upheld the statute and its limitations.'
Finding the statute vague, the Court looked to the legislative history
to determine the congressional intent in passing the legislation, and
finding the history vague turned to the agency's interpretation of the
statute.45

The Rust petitioners argued that the regulations as interpreted
violated their First Amendment rights and imposed a form of view-
point discrimination. This was so because the regulations prevented
them from informing women about abortion as a family planning
option.46 The Court asserted instead, "[t]o hold that the government
unconstitutionally discriminates on the basis of viewpoint when it
chooses to fund a program dedicated to advance certain permissible
goals, because the program in advancing those goals necessarily dis-
courages alternate goals, would render numerous Government pro-
grams constitutionally suspect."47 The Court allowed the government
to refuse to fund abortion counseling because it was outside the scope
of the project Congress had funded.48 Essentially, the government can
fund one point of view without funding an alternative, and the govern-
ment can establish parameters to the programs it funds.49

Maher v. Roe5" presented the Court with the question of whether
the state of Connecticut was required to pay for abortions for women
on Medicare who lacked the required medical reason to abort, in light
of the fact that the State would fund their childbirth expenses. The
Court held that the Equal Protection Clause did not require the State
to fund non-therapeutic abortions simply because it funded childbirth
expenses,51 and that the State can make a policy choice to fund one

43 Id. at 180-81.
44Id.

45 Id. at 186. This is different from Finley, where the courts found that the legislative intent
was very clear, but that the agency had ignored that intent. In Rust, the legislative intent was
ambiguous, so the Court turned to the agency that had to enforce the legislation. 500 U.S. at
184.

46 Id. at 192.
47 Id. at 194.
48 Id. at 195.
49 ld. at 194
50 432 U.S. 464 (1977).
51 Id. at 477. In its opinion, the Court compared the right of a state to choose to fund

public rather than private education as similar to the choice to fund childbirth expenses but not
those of non-therapeutic abortions. The Court thought it was clear that "a State is not required

[Vol. 9:2
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program over another to encourage a "preferred course of action. 52

According to the Court, the State cannot impose its will by sheer
force; however, it can encourage actions it deems in the public inter-
est.53 The State can make a "value-judgment favoring childbirth over
abortion and... implement that judgment by the allocation of public
funds., 5 4 The Court determined that a difference exists "between
direct state interference with a protected activity and state encourage-
ment of an alternative activity consonant with legislative policy." 55

2. Regan v. Taxation with Representatibn and Rosenberger v.
Regents: Two Cases That Address the Limitations the
Government and Its Agents Can Place on Private
Speech

In Regan v. Taxation with Representation,56 the Supreme Court
held that Congress can choose not to subsidize a form of speech. Tax-
ation with Representation 57 sued for the ability to lobby while main-
taining § 501(c)(3)5 8 tax exemptions and status, so their donors could
receive tax deductions for their donations. The Court viewed
§ 501(c)(3) tax exemptions5 9 and tax deductions as a type of subsidy

to show a compelling interest for its policy choice to favor normal childbirth any more than a
State must so justify its election to fund public but not private education." Id.

52 Id.
53 Id. at 476.
54 Id. at 474.
55 Id. at 475.
56 461 U.S. 540 (1983).
57 Taxation with Representation is a nonprofit organization that promotes its version of

what federal taxation should be. Regan, 461 U.S. at 541-42.
58 Section 501(c)(3) of the Internal Revenue Code of 1954 grants exemptions to:

Corporations, and any community chest, fund, or foundation, organized and operated exclu-
sively for religious, charitable, scientific, testing for public safety, literary, or educational pur-
poses, or to foster national or international amateur sports competition..., or for the prevention
of cruelty to children or animals, no part of the net earnings of which inures to the benefit of any
private shareholder or individual, no substantial part of the activities of which is carrying on
propaganda, or otherwise attempting to influence legislation (except as otherwise provided in
subsection (h)), and which does not participate in, or intervene in (including the publishing or
distributing of statements), any political campaign on behalf of any candidate for public office.
26 U.S.C. § 501(c)(3) (1994).

59 Section 501(c)(3) of the Internal Revenue Code of 1954 grants tax exempt status to non-
profit organizations which do not engage in aggressive lobbying for legislation or candidates.
The Court saw two principle differences between § 501(c)(3) and § 501(c)(4) organizations:
"Taxpayers who contribute to § 501(c)(3) organizations are permitted by § 170(c)(2) to deduct
the amount of their contributions on their federal income tax returns, while contributions to
§ 501(c)(4) organizations are not deductible. Section 501(c)(4) organizations, but not
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Congress chose to award to some organizations and people.6'
Because it awarded the tax status to some did not mean Congress had
an obligation to grant it to all - a subsidy places limits on who can
receive the exemptions: "[A] legislature's decision not to subsidize the
exercise of a fundamental right does not infringe the right ... 61

In Rosenberger v. Regents and Visitors of the University of Vir-
62Ro Roginia, Ron Rosenberger sued the university on behalf of Wide

Awake Productions, a contracted independent organization 63 at the
University of Virginia. Rosenberger sued because the university
refused to fund Wide Awake's religious student newspaper while it
continued to fund papers published by other contracted independent
organizations.64 The students alleged that the university refused to
fund their paper because of the religious viewpoint it expressed.65 The
Supreme Court agreed and held that viewpoint discrimination based
on religion was not permitted by the Constitution because the discrim-
ination was really content discrimination.66 In Rosenberger, the Court
identified two dangers to First Amendment speech. The first lies in a
judicial grant to the state of the power "to examine publications to
determine whether or not they are based on some ultimate idea," and
if they are to allow the State to classify them.67 The second danger is
the possibility that the government involvement will chill individual
thought and expression.68 However, the Court reinforced a concept it

§ 503(c)(3) organizations, are permitted to engage in substantial lobbying to advance their
exempt purposes." Regan, 461 U.S. at 543.

60 Id. at 544.
61 Id. at 549.
62 515 U.S. 819 (1995).
63 Contracted Independent Organization (CIO) status was available to organizations at the

University of Virginia when a majority of the group was composed of students, the officers were
students, and the group complied with certain regulations. CIOs were independent of the Uni-
versity but had access to the facilities and some were entitled to apply for student funds. Rosen-
berger, 515 U.S. at 823-24.

64 As the majority recognized in their opinion, Wide Awake was a CIO, which meant the
University recognized it without labeling it a religious organization. If it had, Wide Awake
would not have received CIO status or been eligible for student funds. Id. at 826.

65 Id. at 827.
66 Id. at 845-46. The Court added that when the "government targets not subject matter

but particular views taken by speakers on a subject, the violation of the First Amendment is all
the more blatant." Id. at 829. In Rosenberger, the University denied the requested funding
solely because it classified the paper as religious which is a violation of the organization's Free
Speech rights. Rosenberger, 515 U.S. at 827.

67 Id. at 835.
68 Id.

[Vol. 9:2



1999] ARE NEA GRANTS A PROPERTY RiGHT OR AN AWARD? 247

had expressed in Widmar v. Vincent:69 "when the State is the speaker,
it may make content-based choices. "70 In Rosenberger, the Court
stated the government cannot discriminate against private speech
because of what it says, 7t and the government cannot place content-
based restrictions on what a private speaker says.72 However, the gov-
ernment can impose content restrictions on a speaker who receives
public funds for that speech to ensure the government's message is not
garbled.73 Finally, the Court said that the government is not required
to "subsidize the exercise of fundamental rights," but it must exercise
viewpoint neutrality when granting financial awards.74

In Regan, the Court established that because the government
encourages one form of expression through tax deductions and
exemptions does not mean the government has an equal obligation to
do the same for other organizations. The government can choose to
favor one form of expression it subsidizes over another. However, in
Rosenberger, the Court reinforced that when the State creates a forum
for expression, it cannot discriminate against one form of speech
based on the content of that speech.

3. Lower Court Interpretations of the Method the Government Uses
to Award Grants to Arts Organizations

In Advocates for the Arts v. Thomson,7 5 the New Hampshire
Commission on the Arts decided not to fund a literary magazine
because it published a poem the Commission thought was obscene.76

The plaintiffs asked the court to overturn the decision because they

69 See Widmar v. Vincent, 454 U.S. 263, 276 (1981). In Widmar, the Court addressed the
question of whether the University of Missouri at Kansas City could deny a religious student
organization access to university facilities that were readily available to other recognized student
organizations. The Court affirmed the court of appeals ruling, holding that the university could
not discriminate against the religious student organization based on the content of the students'
speech. Because it had created a forum for student organizations, the university was required to
justify its discrimination against the religious student organization, and it was unable to do so.
Id.

70 Rosenberger, 515 U.S. at 833.
71 515 U.S., at 828; see also Turner Broadcasting Sys., Inc. v. FCC, 512 U.S. 622, 641-43

(1994).
72 Rosenberger, 515 U.S. at 829.
73 Id. at 833.
74 Id. at 834.
75 532 F.2d 792 (1st Cir. 1976).
76 Id. at 793.
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claimed it was a prior restraint77 of their free expression. 78 The court
instead found that some standards were implicit in the concept of gov-
ernment support for the arts because "decisions will be made accord-
ing to the literary or artistic worth of competing applicants."79

Absolute neutrality in the grants to the arts process is "simply incon-
ceivable."8 As it interpreted Advocates in Finley, the Ninth Circuit
Court of Appeals dissent suggests "every disappointed grant applicant
has the same First Amendment right of self-expression, but that does
not mean that every disappointed grant applicant has a First Amend-
ment claim.""

In Bella Lewitzky Dance Foundation v. Frohnmayer,82 the Foun-
dation challenged the NEA's use of a certification requirement to
meet the standards set by Congress in the aftermath of the Map-
plethorpe and Serrano exhibits as established in § 304(a) 83 of the
Department of the Interior and Related Agencies Appropriations Act
of 1990. Organizations and individuals receiving NEA grants were
required to sign a certificate stating they would not use the grant in
any way that violated § 304(a). 4 The Foundation85 refused to sign the

77 The idea of prior restraint of free expression is that the "government has no power to
restrict expression because of its message, its ideas, its subject matter, or its content". Police
Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972). According to Black's Law Dictionary, prior
restraint is a "governmental restriction on speech or publication before its actual expression;
prior restraints violate the First Amendment unless the speech is either obscene or defamatory,
or creates a clear and present danger to society." BLACK'S LAW DICTIONARY 500 (Pocket Ed.
1996).

78 Advocates, 532 F.2d at 795.
79 Id.
80 Id. at 796.
81 Finley v. NEA, 100 F.3d 671, 685 (9th Cir. 1996) (dissenting opinion).
82 754 F. Supp. 774 (C.D. Cal. 1991).
83 Section 304(a) provides in relevant part:

None of the funds authorized to be appropriated for the National Endowment for the
Arts .. .may be used to promote, disseminate, or produce materials which in the judg-
ment of the National Endowment for the Arts... may be considered obscene, including
but not limited to, depiction's of sadomasochism, homoeroticism, the sexual exploitation
of children, or individuals engaged in sex acts and which, when taken as a whole, do not
have serious literary, artistic, political or scientific value.

Dept. of Interior and Related Agencies Appropriationns Act of 1990, Pub. L. No. 101-121, Title
III, § 304, 103 Stat. 741 (1989).

84 Bella Lewitzky, 754 F. Supp. at 776.
85 The Bella Lewitzky Dance Foundation was incorporated in 1968 and since 1972 had

received grants totaling more than $1,400,000 from the NEA by the time the case reached the
district court. The other plaintiff in the case was the Newport Harbor Art Museum which had
received 56 grants totaling $1,263,020 over the 18 years leading up to the suit. Id. at 775-76.
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certificate, and the NEA did not send the grant money.86 The district
court held the statute void because it was too vague and would have a
chilling effect on artists' free speech.87 The court concluded that the
statute was vague because it relied on the Miller' test to determine
what was obscene.8 9 Because the statute allowed the NEA to deter-
mine what was obscene, it would have a chilling effect on what artists
would produce under NEA grants because the statute's language was
uncertain. 90 The court emphasized that the chilling effect is com-
pounded because an NEA grant provides a stamp of legitimacy to art-
ists and requires matching funds from private donors.9 The court said
that "the government may well be able to put restrictions on who it
subsidizes, and how it subsidizes, but once the government moves to
subsidize, it cannot do so in a manner that carries with it a level of
vagueness that violates the First and Fifth Amendments." '92 The NEA
did not appeal this district court decision, nor did it apply § 304 after
the decision.93

As noted, Advocates for the Arts v. Thomson emphasized that
absolute neutrality in the grants process is next to impossible to
achieve because there will always be disagreement over what is art
and what is obscene. In Bella Lewitzky Dance Foundation v. NEA,
the district court invalidated the statute that limited the NEA's grants
to non-obscene art. Because the NEA did not appeal that ruling,
§ 304(a) was invalidated, leaving only 20 U.S.C. §954(c)94 to limit the
NEA's grant awards.

86 Id. at 777.

87 Id. at 781.
88 The Miller Test is a standard for judging obscenity outlined by the Supreme Court in

Miller v. California, 413 U.S. 15, 24-25 (1973). The test has three prongs:
(1) whether the average person, applying contemporary community standards would find

that the work, taken as a whole, appeals to the prurient interest;
(2) whether the work depicts or describes, in a patently offensive way, sexual conduct

specifically defined by the applicable state law; and
(3) whether the work, taken as a whole, lacks serious literary, artistic, political, or scien-

tific value.
89 See infra note 143.
90 Bella Lewitzky, 754 F. Supp. at 783.

91 Id.
92 Id.

93 NEA v. Finley, 118 S. Ct. 2168, 2173 (1998).
94 See infra note 138.



CIVIL RIGHTS LAW JOURNAL

4. Summary of Cases

Analyzed as a whole, the cases in this section establish the follow-
ing parameters for government funding of the arts. The government
can make a policy decision to encourage one action over another and
place restrictions on speech when it funds that speech for a particular
purpose. 9 The government can also choose to not fund a right with-
out infringing on a right, but it cannot engage in discrimination based
on the viewpoint expressed by the speaker if it has created a forum for
speech.96 While absolute neutrality is impossible in the arts funding
arena, the government cannot place restrictions on artists that will
chill their expression.97

C. The Legislative History and Intent Behind § 954(d)(1): The
General Decency Clause
In response to the NEA-funded Mapplethorpe and Serrano

exhibits,98 Senator Jesse Helms (NC) introduced an amendment that
would prohibit the NEA from funding art that was obscene.99 During
the legislative hearings, Congress struggled "with the question of just
what the relationship between art and Government should be."1 °°

Following numerous hearings, heated floor debate, several roll call
votes, and a lengthy House/Senate conference, "an uneasy compro-
mise - based in part on the now-famous Helms amendment - was
forged. Yet the compromise left a bad taste in everyone's mouth."' '

On October 23, 1989, the amendment10 2 based on the Helm's propo-
sal, which did not satisfy any of the involved parties, was passed by

95 See Rust v. Sullivan, 500 U.S. 173 (1991). See also Maher v. Roe, 432 U.S. 464 (1977).
96 See Regan v. Taxation with Representation of Wash., 461 U.S. 540 (1983), Rosenberger

v. Regents & Visitors of the University of Virginia, 515 U.S. 819 (1995).
97 See Advocates for the Arts v. Thompson, 532 F.2d 792 (1st Cir. 1976), Bella Lewitzky

Dance Found. v. Frohnmayer, 754 F. Supp. 774 (C.D. Cal. 1991).
98 See supra note 3.
99 Rene E. Linton, Comment, The Artistic Voice: Is it in Danger of Being Silenced?, 32 CAL.

W. L. REV. 195, 207-08 (1995). This comment explores the impact of the Mapplethorpe/Serrano
controversy on NEA funding and how Congress has regulated the NEA since 1989.

100 136 CONG. REC. S3567, S3568 (1990) (statement of Sen. Chafee). For a different per-
spective and additional materials on the legislative history, see Rene E. Linton, Comment, The
Artistic Voice: Is it in Danger of Being Silenced?, 32 CAL. W. L. REV. 195 (1995). See also
Michael Wingfield Walker, Artistic Freedom v. Censorship: The Aftermath of the NEA's New
Funding Restrictions, 71 WASH. U. L.Q. 937 (1993).

101 136 CONG. REC. S3567, S3568 (1990) (statement of Sen. Chafee).
102 Section 304(a) of the Department of Interior and Related Agencies Appropriation Act

of 1990 provides:

[Vol. 9:2
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Congress. The amendment stipulated that no NEA funds could be
used to "promote, disseminate, or produce materials" which in the
judgment of the NEA were obscene." 3 This statute was invalidated
by a California district court in Bella Lewitzky v. NEA because the
court thought the statute would have a chilling effect on artists and
organizations that applied for a grant. °4

In 1990 Congress reopened the debate over NEA funding, and
the members continued to propose options that ranged from fully
funding to completely eliminating the NEA.105 As Congress discussed
ways to amend the Helms Amendment, Senator Helms commented
that he was surprised by the "amount of favorable mail from artists
who reject the notion that sacrilege, distasteful, and blatantly disgust-
ing portrayals of homosexuality should be subsidized or rewarded by
NEA grants, using the taxpayers' money."' 6  On November 5, 1990,
the NEA was reauthorized for three years with the addition of the
General Decency Clause,10 7 the result of a compromise between the
parties. The provision required the NEA to consider general stan-
dards of decency and respect for the values of Americans before
awarding funding to artists or organizations. 10 8  Representative

"None of the funds authorized to be appropriated for the National Endowment for the
Arts... may be used to promote, disseminate, or produce materials which in the judgment
of the National Endowment for the Arts ... may be considered obscene, including but
not limited to, depictions of sadomasochism, homoeroticism, the sexual exploitation of
children, or individuals engaged in sex acts and which, when taken as a whole, do not
have serious literary, artistic, political or scientific value."

Department of Interior and Felated Agencies Appropriation Act of 1990, Pub. L. No. 101-121,
Title III, § 304, 103 State. 741 (1989).

103 Bella Lewitzky, 754 F. Supp. at 776.
104 Id. at 783.
105 Congressman John Miller (WA) stated, "I cannot and will not tolerate wasting Federal

funds for sexually explicit photographs, sacrilegious works, or child pornography that has no
artistic value." 136 CONG. REc. E3230-02, E3230 (1990) (statement of Rep. Miller). Congress-
man Miller also broke Congress' art funding choices into three categories: 1) Ignore the NEA
and its policies, 2) abolish the NEA, and 3) place restrictions on what the grants can be used for.
Bella Lewitzky, 754 F. Supp. at 776.

Other Congressmen thought the NEA was doing a great job and argued for more money so
the agency could multiply its effect. Congressman Weiss (NY) argued that government had to
exercise some control over the art it funds and some "accountability is required. The quality of
the art, however, and not political palatability, must be the determining factor. In a free society,
a government may not purchase artistic orthodoxy by the power of the sword nor by the power
of the purse." 136 CONG. REc. H3804-05, H3805 (1990) (statement of Rep. Weiss) (lists many
successes of the NEA).

106 136 CONG. REc. S15231-01 (1990) (statement of Sen. Helms).
107 20 U.S.C. § 954(d)(1)(1994).
108 20 U.S.C. § 954(d)(1)(1994).
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Henry, the author of the General Decency Clause, said that "[t]his
substitute [amendment] includes language in the heart of the grant
making ... process. We add to the criteria of artistic excellence and
artistic merit, a shell, a screen, a viewpoint that must be constantly
taken into account on behalf o[f] the American public."'0 9

Many members of Congress thought it was critical that NEA-
funded art reflect general standards of decency because "[t]axpayers
... are also shareholders in a corporation and.., this country's aver-
age, decent, hard-working American is entitled to some standards on
the way we spend every nickel out of this Chamber." ' ° Leading up to
the debate and vote, the NEA was regularly discussed and debated in
Congress."' Some members of Congress argued that the NEA's
apportionment should not be cut at all and maybe even increased.112

Others argued that limitations should be placed without zeroing out
the NEA's funding. Some advocated block grants to states, which
could then determine what art to fund at a closer level to the taxpay-
ers who funded the art."3 Two things are clear: 1) Congress wanted to
change the criteria the NEA used to fund art, and 2) the debate is not

109 Finley v. NEA, 100 F.3d 671, 677 (1996) (quoting 136 CONG. REC. H 9417 (daily ed.
Oct. 11, 1990)).

110 136 CONG. REC. H9477-01 (1990) (statement of Rep. Dornan).
Ill On February 22, 1990, California Congressman Dana Rohrabacher discussed a NEA

grant to performer Annie Sprinkle as an indication of what was wrong with the grant process.
The grant application describes Sprinkle as a feminist post-porn modernist who "'uses her exper-
iences within the pornography industry to comment upon gender roles and sexual identity in
contemporary society.' . . .On stage during a performance, Annie Sprinkle announced, 'Usually
I get paid a lot of money for this, but tonight it's government funded."' 136 CONG. REC. E354-02
(1990) (statement of Rep. Rohrabacher).

In contrast, Wyoming Senator Alan Simpson thought that the whole debate over funding
the NEA was inane. Senator Simpson thought it was time to "inject what I hope would be a
small jolt of common sense into this impassioned and I think often irrational debate on this issue.
We surely all now know of the events which lie at the heart of this imagined controversy." 136
CONG. REC. S7591-02 (1990) (statement of Sen. Simpson).

112 Arkansas Congressman Bill Alexander described the process the House of Representa-
tives underwent when it considered the 1990 appropriations bill that contained funding for the
NEA, "That vote sent a very clear message that the NEA violated its statutory authority in
permitting the works in question to be funded ... Artists would still be able to create works of
their choosing, but when they depend on Government funds, they will have to abide by these
regulations. 136 CONG. REC. E2157 (1990) (statement of Rep. Alexander).

113 Congressman Newt Gingrich thought the problem was not the content of the art, but its
overall mediocrity. He thought "[too much of the art produced in the United States now, much
of it with direct or indirect public subsidy, is simply bad art. Indeed it is accorded status as art
only because the current art establishment-the NEA, . . . -perpetuates the idea that this work
isn't the arid drivel it appears to be, but is something serious." 136 CONG. REc. E1721 (1990)
(statement of Rep. Gingrich).
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over - in 1998, the Congress continued to debate alternative funding
structures for the National Endowment for the Arts.1 1 4

The NEA decided at its December 1990 retreat to implement the
General Decency Clause by assigning diverse representatives to the
advisory panel so that diverse ideas and beliefs would be consid-

114 As the debate rages about how to fix the NEA or whether it should simply be abol-
ished, many members of Congress have proposed alternatives to the current NEA funding pro-
cess. These policy options range from privatizing the NEA to further reforming the NEA
through various combinations of public funds and private alternatives. Those ideas include the
following:
" BLOCK GRANTS TO STATES. The federal government would award grants to the states, who

would then award the grants at the state level to artists and organizations. SUSAN BOREN,

CONGRESSIONAL RESEARCH SERVICE, ARTS AND HUMANITIES: FUNDING AND

REAUTHORIZATION IN THE 105TH CONGRESS 10 (1998) [hereinafer FUNDING AND

REAUTHORIZATION].
" TRUE ENDOWMENT. The NEA would be privatized by the creation of an endowment, which

would eventually eliminate the NEA. It would be built from private funds and an initial
federal investment. Id. at 11.

" CULTURAL TRUST FUND. A one-time federal investment of 1% of the federal budget would
finance the Fund with approximately $23 billion. Id. at 12.

" ARTS FUNDING THROUGH ROYALTIES. In this scenario, the government would ask those
who benefit from the success of the arts to give back to the art world. Past records show that
when an artist who received NEA funding in the past has a blockbuster movie, etc., they
rarely refund the NEA for the grant money they received. This option would ask the artists
to do just that. Id. at 12.

" AUCTION OF COPvRIorr. This would auction extensions to copyrights at the end of 20 years
when they enter the public domain. The proceeds would be placed in a trust fund for the
benefit of the arts. Id. at 13.

• TAX REFUND OR CHECK-OFF FOR THE ARTS. This is an approach similar to what currently
exists on tax returns for the Public Debt Reduction fund or the presidential campaign fund.
Instead the taxpayer would check a box that allows them to make a $1 or $2 contribution to
the arts. Id. at 13. Currently, each taxpayer spends 36 cents per year on the arts. DID YOU
KNOW...?, supra note 29.

" NATIONAL LOTrERY. For this to work, a national lottery would be created. A portion of the
proceeds from that lottery would go to arts funding. Britain currently uses this system, but
here it would encroach on lotteries states already operate. FUNDING AND REAUTHORIZA-

TION, at 13.
" MERGER OF ENDOWMENTS. This would merge the three current endowments into one

streamlined organization that would be more efficient. Id. at 14.
The block grants and the tax return check-off box would allow the American public to

become more involved in the grant process. As previously mentioned, the block grants would
send the power to award the grants to the state level where it is easier to reach a consensus on
standards of decency. The block grants would not solve all concerns with funding indecent and
tasteless art, but would move the decision closer to the people who are impacted by the art. The
tax check-off box is an even better solution because it allows each tax-payer to decide individu-
ally whether or not they want any of their taxes to support the arts. If an individual is offended
by some grant, they can choose not to check the box the following year. This would truly make
the NEA accountable to the American people. DID You KNOW...?, supra note 29.
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ered.115 To the NEA, this method ensured a diverse funding process
that reflected the general standards Congress mandated without plac-
ing undue limitations on people or limiting the scope of the agency.
But the NEA's interpretation was not persuasive to many who closely
examined it." 6  The NEA's interpretation of the General Decency
Clause paved the way for conflict between the artists who sought
funding, the NEA, Congress, and the American public.

III. THE BACKGROUND FACTS TO NATIONAL ENDOWMENT FOR
THE ARTS V. FINLEY AND THE LOWER COURT OPINIONS.

As the debate entered the courtroom, one thing was clear. A
consensus on the role of the NEA in funding art had not emerged.
The courts were asked to interpret the General Decency Clause and
determine whether it violated the First Amendment right to free
speech and the Fifth Amendment's due process clause. The courts
were also asked to decide whether the Clause was void-for-vagueness.

A. Underlying Facts That Led to National Endowment for the Arts
v. Finley

Karen Finley, John Fleck, Holly Hughes, and Tim Miller117 each
applied for NEA solo performance artist fellowships in 1990.118 Fin-
ley's controversial program, 'We Keep Our Victims Ready,' consisted
of three segments. In the second segment, Finley interprets a "sexual
assault by stripping to the waist and smearing chocolate on her breasts
and by using profanity to describe the assault." '119 Holly Hughes' per-
formance, 'World Without End,' is a representation of her growing
awareness of her lesbianism and memory of her mother's sexuality. 120

John Fleck, in 'Blessed Are All the Fishes,' addresses the topics of
alcoholism and Catholicism. During the show, Fleck comes on stage
dressed as a "mermaid, urinates on the stage and creates an altar out

115 Finley, 100 F.3d at 678 (quoting Minutes of the December 1990 Retreat of the National
Council on the Arts).

116 Finley, 100 F.3d at 677.
117 Finley, 118 S. Ct. at 2183 n. 2 (1998) (Scalia, J., concurring) (quoting Note, 48 WASH &

LEE L. REV. 1545, 1546 n.2 (1991)).
118 Finley, 100 F.3d at 672.
119 Finley, 118 S. Ct. at 2183 n. 2 (1998) (Scalia, J., concurring) (quoting Note, 48 WASH &

LEE L. REv. 1545, 1546 n.2 (1991)).
120 Id.
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of a toilet bowl by putting a photograph of Jesus Christ on the lid." 121

Tim Miller's show, 'Some Golden States,' derives its content from his
childhood, his homosexuality, and the continual risk of AIDS. He
uses vegetables to symbolize sexual objects.122

The Program Peer Review Panel of the NEA unanimously rec-
ommended that NEA Chairperson John Frohnmayer approve all four
applications. 123 Frohnmayer asked the panel to reconsider three of
the applications, excluding Finley's, 124 because two of Frohnmayer's
good friends had attended Finley's performance and did not think it
was offensive." z The Panel again recommended the applications, and
the National Council on the Arts delayed their decision on which
grants to award until August 1990.126 In June, Frohnmayer conducted
a telephone interview of the Council to decide whether to fund the
plaintiffs' applications and then denied their applications. 27 The
NEA informed each artist on June 28, 1990 that the NEA had denied
his or her grant application. I 2

While this case was pending, Congress adopted the General
Decency Clause and reauthorized the NEA for an additional three
years.129 The provision required the NEA to consider general stan-
dards of decency and respect for the values of Americans before
awarding funding to artists or organizations. Because the General
Decency Clause was not passed by Congress until four months after
the original plaintiffs fied suit, the National Association of Artists'
Organizations (NAAO) filed an amended complaint in the Finley suit.
The complaint challenged the provision on Fifth Amendment vague-
ness and First Amendment free speech grounds. 3 ' Two of the plain-
tiffs, Holly Hughes and Tim Miller, who has applied for grants in 1991

121 Id.
122 Id.
123 Finley, 795 F. Supp. at 1462. The plaintiffs' applications were among 90 received by the

NEA in 1990 for the Performance Artists Program. The Peer Review Panel recommended that
18 of the 90, including the four plaintiffs, receive the requested funding. Id.

124 Id.
125 Id.

126 Id.

127 Finley, 795 F. Supp. at 1462.

128 Id.
129 See supra Part I, § C.
130 Finley, 795 F. Supp. at 1463.
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after the General Decency Clause was added, claimed it had a chilling
effect on their artwork. 131

B. Finley v. National Endowment for the Arts at the District Court

The four artists - Finley, Fleck, Hughes, and Miller - sued the
NEA in the District Court for the Central District of California. Their
suit alleged:
1) The NEA violated their First Amendment rights by denying their

applications on impermissible political grounds;
2) The NEA violated their statutory rights by basing the denial of

their applications on a standard other than the one outlined in the
statute and failing to follow the guidelines the statute established;
and

3) The NEA violated their privacy rights by disseminating informa-
tion to the public from their applications. 132

After the suit was filed, the plaintiffs amended their complaint to
include a challenge to the newly amended 20 U.S.C. § 954(d) based on
Fifth Amendment vagueness and First Amendment grounds.133

In response, the government claimed that the plaintiffs' First
Amendment rights were not violated because the plaintiffs had no
right to expect the government to finance their free speech. 34 How-
ever, the court disagreed, saying that even though it is established that
"a person has no 'right' to a valuable government benefit and even
though the government may deny him the benefit for any number of
reasons, there are some reasons upon which the government may not
rely.1135 To the District Court, free speech interests were one of those
reasons. The District Court relied in part on Rust v. Sullivan,136 where
the Supreme Court held that the government can not place unconsti-
tutional conditions on subsidies to individuals that would change the
way they conduct themselves. 137

131 Id. at 1469.
132 Id. at 1462-63. This claim was settled by the NEA; therefore, it was not appealed to the

Supreme Court and will not be explored in the course of this Note.
133 Id. at 1463. Congress amended the statute on November 5, 1990 to include "general

standards of decency" as a criteria to be evaluated when making funding choices. Finley, 795 F.
Supp. at 1463.

134 Id.
135 Id.
136 Rust v. Sullivan, 500 U.S. 173 (1991).
137 Finley, 795 F. Supp. at 1463.
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In reference to the plaintiffs' statutory. claims, the District Court
examined what the act attempted to establish in § 954(c) 38 and found
that the statute gave the NEA specific guidelines to follow that, while
not concrete, did indicate criteria the NEA should use in granting and
denying applications. 39 When the District Court turned to the plain-
tiffs' motion for summary judgment and their allegations that the
application of the "decency clause" had a "chilling" effect on their
free speech, it questioned whether the effect was substantial. 140  It
examined two interpretations advanced by the NEA: 1) the clause
"merely implements a method for selecting review panel members, ' 141

and 2) "decency" and "respect" are only factors that are implicit in the
assessment of artistic merit. After reviewing congressional intent
behind the "decency clause" - ensuring the NEA did not fund offen-
sive work like Serrano's and Mapplethorpe's - the District Court
held that the agency's reading of the Act was lacking, redundant, and

138 At the time the NEA awarded the grants, 20 U.S.C. § 954(c) stated:

The Chairperson, with the advice of the National Council on the Arts, is authorized to
establish and carry out a program of contracts with, or grants- in-aid or loans to, groups or, in
appropriate cases, individuals of exceptional talent engaged in or concerned with the arts, for the
purpose of enabling them to provide or support-
* projects and productions which have substantial artistic and cultural diversity and the mainte-

nance and encouragement of professional excellence;
" projects and productions, meeting professional standards or standards of authenticity, irre-

spective of origin, which are of significant merit and which, without such assistance, would
otherwise be unavailable to our citizens for geographic or economic reasons;

" projects and productions that will encourage and assist artists and enable them to achieve
wider distribution of their works, to work in residence at an educational or cultural institu-
tion, or to achieve standards of professional excellence;

" projects and productions which have substantial artistic and cultural significance and that
reach, or reflect the culture of, a minority, inner city, rural, or tribal community;

" projects and productions that will encourage public knowledge, understanding, and apprecia-
tion of the arts;

" workshops that will encourage and develop the appreciation and enjoyment of the arts by
our citizens;

" programs for the arts at the local level; and
* other relevant projects, including surveys, research, planning, and publications relating to the

purposes of this subsection.
20 U.S.C. § 954(c) (1994).

139 Finley, 795 F. Supp. at 1465. Section 954(c) was specific enough to show that the NEA
could not award grants for reasons such as ethnicity or need, but instead had to look for projects
that had artistic merit and fit at least one of the eight criteria listed in the section. Essentially,
the discretion of the NEA to award grants is not boundless. Id.

140 Id. at 1469.
141 Id. at 1471.
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incredible. 42 Then it turned to vagueness and found that the language
of the Act could lead people to different interpretations. 43 Finally,
the District Court held that because the Act was vague and the NEA
could interpret it many different ways, it was invalid under the Fifth
Amendment's Due Process restraints. 144

The NEA challenged the question of whether public funding of
the arts created a public forum for free speech purposes. 145 The NEA
argued that its funding was a limited resource that could not be
divided on a first-come, first-served basis. 46 The District Court dis-
agreed, saying "the fact that the exercise of professional judgment is
inescapable in arts funding does not mean that the government has
free rein to impose whatever content restrictions it chooses ... there-
fore,... government funding of the arts is subject to the constraints of
the First Amendment.' 14  The court held that because the decency
clause included both speech and artistic expression, both protected by
the First Amendment, it facially violated the First Amendment
because it was overbroad. Therefore, the court would not enforce
it. 148

C. Finley v. National Endowment for the Arts at the Ninth Circuit

1. The Majority Opinion
The National Endowment for the Arts appealed the District

Court's decision that Congress' imposition of the "decency and
respect" requirement was unconstitutionally vague and restricted the
plaintiffs' First Amendment 149 rights. The Ninth Circuit Court of

142 Id.
143 Id. at 1472. The district court also outlined the problems with vague laws. "1) They

may entrap the innocent by failure to provide fair warning; 2) they may fail to provide explicit
and objective standards and therefore permit arbitrary and discriminatory enforcement; and 3)
they may inhibit First Amendment freedoms by forcing individuals to 'steer far wider of the
unlawful zone ... than if the boundaries of the forbidden areas were clearly marked."' Id. at
1471.

144 Id. at 1472.
145 This is the issue that eventually reached the Supreme Court. See Finley, 118 S.Ct. 2168.
146 Id. at 1475.
147 Id.
148 Id. at 1476.
149 For an examination of the First Amendment and how it applies to the arts, see Elizabeth

E. DeGrazia, In Search of Artistic Excellence: Structural Reform of the National Endowment for
the Arts, 12 CARDOZO ARTS & ENrT. L.J. 133 (1993). In this article, Ms. DeGrazia argues that
while the First Amendment does not require the government to subsidize non-obscene art, it
prevents the government from imposing conditions that restrain protected expression through

[Vol. 9:2
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Appeals upheld the district court's ruling,150 emphasizing the void-for-
vagueness doctrine, 15 t which requires a law to give fair notice of its
mandate and to "provide explicit standards" for those who apply it.15 2

When a statute involves free speech and the First Amendment, the
courts are especially alert to language that does not .clearly tell those
who interpret the language what it means.153 The Court of Appeals
examined the way the NEA applied the amended "decency and
respect" clause and thought the NEA read the General Decency
Clause as if Congress had not altered it at all.'54 In the court's view,
Congress intended the NEA to read the clauses together and the
Chairperson to consider standards of decency and respect for diverse
values at the same time the NEA judges applications for artistic merit
and excellence.'55 If the Act required "nothing more than diverse
advisory panels, the 'decency and respect' provision would be redun-
dant in view of § 959(c), 56 which expressly requires that advisory
panels reflect diversity."'157 The court believed that the congressional
record conveyed a clear congressional intent to change the standard
the NEA applied to the grant-making process, which is not reflected
in the manner the NEA interpreted and applied § 954(d).'58

The court asserted that the dispute was not about whether the
NEA should be allowed to fund indecent or disrespectful art, but over
the way the limitation would be fulfilled. The issue was, therefore,
whether Congress could "specify categories of art that could not be

imposed viewpoint or content restrictions once the government does decide to subsidize art. She
points to a distinction between being a recipient or a program: an artist would have a difficult
time separating his or her persona into the portion that is funded by the NEA and the section
that is not. Ms. DeGrazia views Finley as the Justice Department's attempt to spread Rust v.
Sullivan to the realm of artistic subsidization. Id.

150 Finley v. NEA, 100 F.3d 671 (9th Cir. 1994).
151 Id. at 675. Black's Law Dictionary points the reader to the overbreadth doctrine, which

is defined as: "in constitutional law, the doctrine holding that if a statue is so broadly written that
it deters free expression, then it can be struck down on its face because of this chilling effect -
even if it also prohibits acts that may legitimately be forbidden; the Supreme Court has used this
doctrine to invalidate a number of laws, including those that prohibit peaceful picketing or
require loyalty oaths." BLACK's LAW DiCrIONARY 462 (Pocket ed. 1996).

152 Finley, 100 F.3d at 675.
153 Id.
154 Id. at 676.
155 Id.
156 See 20 U.S.C. § 959(c) (1994). This subsection was adopted in 1990 with the express

purpose of requiring the Peer Review Panels to reflect diversity. See infra note 216.
157 See id.
158 Finley, 100 F.3d at 677.
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funded or instruct NEA to consider general standards of 'decency and
respect' in judging the artistic merits of a grant application" '159 The
majority said no because the General Decency Clause failed under the
vagueness requirement of the Fifth Amendment Due Process Clause.
The majority believed the terms "decency" and "respect" were inher-
ently subjective.16 ° Which artists receive funding under the General
Decency Clause ultimately comes down to who judges the application
and whether that person thinks the project meets standards of
"decency and respect." Therefore, the court found the statute too
vague 1 61 despite the NEA's argument that the grants merely subsi-
dized speech and, therefore, did not violate the due process clause. 162

The court also declined to allow the NEA to apply the Miller Test 163 to
the General Decency Clause because its companion clause 164 already
required the test to be applied, and applying the test again would be
redundant. 165 Instead, the majority felt "the need for specific stan-
dards to prevent arbitrary and discriminatory application of provisions
that touch upon speech may be even greater when a statute subsidizes
speech and the risk that the provision on its face will inhibit speech
remains."'1 66

2. The Dissent

The Finley dissent in the court of appeals argued that the major-
ity's decision made it impossible for the government to even consider
standards of decency and respect when evaluating artists' applica-
tions. 167 The dissent argued that the grants were really prizes the
NEA awarded to a select few.168 The dissent interpreted the statute as

159 Id.
160 Id. at 679
161 Id. at 681.
162 Id. at 679.
163 See supra note 88. The Miller Test is a standard for judging obscenity outlined by the

Supreme Court in Miller v. California, 413 U.S. 15, 24-25 (1973).
164 20 U.S.C. § 954(d)(2)(1994).
165 § 954(d)(2) states in relevant part that:

"Such regulations and procedures shall clearly indicate that obscenity is without artistic
merit, is not protected speech, and shall not be funded. Projects, productions, workshops,
and programs that are determined to be obscene are prohibited from receiving financial
assistance under this subchapter from the National Endowment for the Arts."

20 U.S.C. § 954(d)(2) (1994).
166 Finley, 100 F.3d at 679.
167 Id. at 684.
168 Id. at 685.
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restricting what the NEA could do in awarding the grants, not what
the artists could do once the grants were awarded. 169

To the dissent, this case was really about "whether the American
people can require a governmental agency to consider, in giving grants
to very few of the many artists in the country, 'general standards of
decency and respect for the diverse beliefs and values of the American
public.""'17 The dissent stated it was "impossible to have a highly
selective grant program without denying money to a large amount of
constitutionally protected expression, decent and indecent."17 1

Because the government gave a prize (grant) rather than an entitle-
ment, it could set guidelines of content and viewpoint to limit the
field. 7  In fact, one guideline required the art to be excellent, yet
even art experts cannot agree what makes art excellent.1 73 Yet, that
did not mean the criteria that art be excellent to receive funding was
too vague and should fail.

According to the dissent, since the NEA's grants were not a prop-
erty right, Congress could place vague criteria on the awards. 174 The
Fifth Amendment was designed to prevent people's property from
being taken pursuant to vague laws. Because there is no property
right in NEA grants, the vagueness doctrine should not apply.175 The
dissent wrote that there is no constitutional requirement for the gov-
ernment to take the place of the market and "pump up the incomes of
less popular artists.1176 The dissent concluded the majority's decision
does not "protect artists from the government. It protects the govern-
ment from control by the elected representatives of the people. 177

3. The Ninth Circuit's Denial of Rehearing En Banc

The Ninth Circuit declined to rehear the case en banc, but three
of the circuit court judges dissented and wrote separately to argue that
the majority had misread the statute and incorrectly applied the void-
for-vagueness doctrine.1 78 They wrote that a law must "actually

169 Id.
170 Id.
171 Id.
172 Finley, 100 F.3d at 687.
173 Id. at 688.
174 Id.

175 Id.
176 Id. at 691.
177 Id.
178 Finley v. NEA, 112 F.3d 1015, 1016 (9th Cir. 1997).
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threaten or chill protected speech" before it can be struck down. 179 If
the government awards grants to select artists, the NEA will use the
art's content to distinguish between the artists; "[i]ndeed, content-
based distinctions are the whole reason for NEA grants."' 0

IV. NA TIONAL ENDO WMENT FOR THE ARTS (NEA) v. FINLEY.
THE SUPREME COURT MISSES AN OPPORTUNITY TO CLARIFY
THE ROLE OF THE NEA IN FUNDING THE ARTS: CAN
CONGRESS ESTABLISH CRITERIA FOR AWARDING THE GRANTS
AND ARE THE GRANTS A PROPERTY RIGHT OR AN AWARD?

On June 25, 1998, the Supreme Court issued its decision in NEA
v. Finley. a The majority held that the General Decency Clause was
facially valid because it did not discriminate on the basis of viewpoint
and was not void for vagueness under the First and Fifth Amend-
ments. 182 Congress could place guidelines on the type of art it would
fund, because when the government funds art through the NEA, its
role is one of patron rather than sovereign. Thus, "the consequences
of imprecision are not constitutionally severe." '83

A. Justice O'Connor's Majority Opinion: § 954(d)(1) is facially
valid and constitutional.
The Court held that the General Decency Clause,184 which estab-

lished the general decency and respect for American values criteria
when awarding NEA grants, was facially valid because "it neither
inherently interfered with First Amendment rights nor violate[d] con-
stitutional vagueness principles.""1 5 To demonstrate that a statute is

179 Id.
180 Id.
181 NEA v. Finley, 118 S. Ct. 2168 (1998).
182 Id. at 2172.
183 Id. at 2179.
184 20 U.S.C. § 954(d) provides that:

No payment shall be made under this section except upon application therefor which is
submitted to the National Endowment for the Arts in accordance with regulations issued
and procedures established by the Chairperson. In establishing such regulations and pro-
cedures, the Chairperson shall ensure that:
artistic excellence and artistic merit are the criteria by which applications are judged,
taking into consideration general standards of decency and respect for the diverse beliefs
and values of the American public; and applications are consistent with the purposes of
this section. Such regulations and procedures shall clearly indicate that obscenity is with-
out artistic merit, is not protected speech, and shall not be funded. (emphasis added).

20 U.S.C. § 954(d) (1994).
185 Finley, 118 S. Ct. at 2172.
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facially invalid, respondents must show there is a substantial risk that
application of the statute will lead to a suppression of speech. 86 Fin-
ley failed to do that.187 The majority ignored the issue of whether the
NEA's reading of the General Decency Clause was valid, an issue
addressed by both Justice Scalia's concurrence and Justice Souter's
dissent.188

Justice O'Connor's majority opinion focused on the legislative
history that led to § 954(d)(1), and found that Congress designed the
statute to reform the NEA's grant procedures but not to preclude cer-
tain classes of speech.189 In contrast, when Congress intended to
"affirmatively constrain" the NEA's grant procedures, it did so explic-
itly.1 90 Because the statute did not expressly censor ideas, Justice
O'Connor saw no real danger that § 954(d)(1) would compromise the
First Amendment rights of artists.191 Justice O'Connor wrote that the
NEA's strong educational mission allowed the agency to use decency
as a permissible factor in determining the educational suitability of
grants.192

Justice O'Connor asserted that content-based considerations in
arts grants are part of the nature of arts funding. 193 Indeed, the reason
the NEA was created was to award grants "according to the 'artistic
worth of competing applications,' and absolute neutrality is simply
'inconceivable.' 94 Justice O'Connor disagreed with the plaintiffs'
assertion that their case was similar to Rosenberger. The NEA grant
process was competitive, 95 unlike the Student Activities Fund reim-
bursements, which were available to the majority of student organiza-
tions that fell into one of eleven categories. 196 The nature of arts
funding required a decision on the merits of the art. Congress estab-

186 Id. at 2175.
187 Id.
188 Id.
189 Id. at 2176.
190 Id. Justice O'Connor pointed to 20 U.S.C. § 954(d)(2) as an example of a specific direc-

tion from Congress ("[O]bscenity is without artistic merit, is not protected speech, and shall not
be funded."). Id.

191 Finley, 118 S. Ct. at 2176.
192 Id. at 2177.
193 "But when the Government is acting as patron rather than as sovereign, the conse-

quences of imprecision are not constitutionally severe." Id. at 2179.
194 Id. at 2178 (quoting Advocates for the Arts v. Thomson, 532 F.2d 792, 795-96 (1st Cir.

1976)).
195 Id.
196 Rosenberger v. Regents and Visitors of Univ. of Va., 515 U.S. 819, 824 (1995).
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lished the NEA to make aesthetic judgments before it awards grants,
and the "inherently content-based 'excellence' threshold for NEA
support distinguished it from the subsidy at issue in Rosenberger."'197

Because the challenge in Finley was not an as-applied1 98 chal-
lenge, the Court did not speculate about the possible scenario of
future plaintiffs whose applications were denied solely because of the
viewpoint of the art that would be funded. 199 Justice O'Connor took
advantage of the opportunity to reiterate that "even in the provision
of subsidies, the Government may not 'aim at the suppression of dan-
gerous ideas.'"20 Justice O'Connor wrote that the government can
set spending priorities as long as those priorities do not infringe on
other constitutional rights,20 1 and may "allocate competitive funding
according to criteria that would be impermissible were direct regula-
tion of speech or a criminal penalty at stake. ' 20 2 However, Justice
O'Connor explained that when Congress chooses to selectively fund a
program, it does not discriminate on viewpoint, instead it has simply
chosen to fund one activity over another.20 3

To Justice O'Connor, the key was whether the government was
acting as a patron or sovereign when awarding NEA grants, because
when the government acted as a "patron rather than sovereign, the
consequences of imprecision are not constitutionally severe. 24  Jus-
tice O'Connor compared the NEA grants to other government pro-
grams like scholarship programs that award grants on selective
criteria. 205 All such grant programs are awarded on the basis of some

197 Finley, 118 S. Ct. at 2178.
198 "As applied" means that the challenge was to the statute as it applied to the particular

situation of the plaintiffs suing. The General Decency Clause was added to the suit after the
original suit was filed even though it was not a factor in the decision to refuse funding to the four
plaintiffs in this case.

199 Finley, 118 S. Ct. at 2178.
200 Id. (quoting Regan v. Taxation with Representation, 461 U.S.540, at 550 (1983)).
201 Id. at 2179.
202 Id.
203 Id.
204 Id.
205 Id. For example, the Harry S. Truman Scholarship Foundation awards $30,000 scholar-

ships to college juniors who meet three criterion: academic ability, leadership potential, and a
commitment to a career in public service. Although many students apply, only 50 scholarships,
one for each state, are guaranteed. That does not make the program invalid. It simply means
that when Congress created the scholarship program in 1974, it established three subjective crite-
rion as parameters on who was eligible to receive the scholarships. Harry Truman Scholarship
Foundation Home Page, <http://www.truman.gov> (accessed March 27, 1999).
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subjective criteria and NEA grants are no different.2 °6 By alleging the
General Decency Clause was too vague, the plaintiffs were calling into
question the constitutionality of these additional programs.20 7 Instead
of being vague, Justice O'Connor wrote that the General Decency
Clause "merely adds some imprecise considerations to an already sub-
jective selection process., 20 8

B. Justice Scalia's Concurrence: § 954(d)(1) has been gutted and
cannot accomplish what Congress intended.
"The operation was a success but the patient died. 209 This suc-

cinctly sums up Justice Scalia's impression of what the majority
accomplished in its opinion. According to Justice Scalia, the Court
upheld the statute, but left it without any teeth for enforcement. In
his opinion, the Court erred because it did not evaluate § 954(d)(1) as
written, but instead, the Court gutted the statute while holding it con-
stitutional.210 Justice Scalia delved into the grammar of the statute
and said that "one can regard this [the statute] as either suggesting
that decency and respect are elements of what Congress regards as
artistic excellence and merit, or as suggesting that decency and respect
are factors to be taken into account in addition to artistic excellence
and merit., 211 Either way, the NEA must always consider decency
and respect as it makes funding decisions.212 The statute left no room
for the factors of decency and respect to be applied when and if the
NEA thought they should.213 The method the NEA had adopted to
apply the General Decency Clause (ensuring that the selection panels
were composed of a diverse cross-section of the population) was
clearly inadequate to Justice Scalia.214 To Justice Scalia,

[a] diverse panel membership increases the odds that, if and when the
panel takes the factors into account, it will reach an accurate assess-
ment of what they demand. But it in no way increases the odds that
the panel will take the factors into consideration - much less ensures

206 Finley, 118 S. Ct. at 2179.
207 Id. at 2180.
208 Id.
209 Id.
210 Id.
211 Id.
212 Id.
213 Id. at 2181.
214 Id.
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that the panel will do so, which is the Chairperson's duty under the
statute.2 15

To Justice Scalia, the NEA's interpretation of the statute made the
statute redundant to § 959(c), which requires the NEA to have
"diverse artistic and cultural" representation on the Peer Review
Panels.2 16

Justice Scalia wrote that the NEA cannot choose which criteria in
the statute to apply and which to ignore when awarding grants: it must
apply both decency and respect along with the artistic excellence stan-
dards.217 But the NEA drew a distinction between artistic excellence
and merit requirements and the decency and respect factors, rather
than applying them universally as the statute required.218 To Justice
Scalia, the statute meant that the "decision-maker, all else being
equal, would favor applications that display decency and respect, and
disfavor applications that do not. ' 219

In his concurrence, Justice Scalia assumed the statute was view-
point discriminatory and still found it constitutional. 220 The statute
"unquestionably disfavors - discriminates against - indecency and
disrespect for the diverse beliefs and values of the American peo-
ple. 221 Even if it encouraged viewpoint discrimination, he thought
instances existed where the use of decency and respect would not con-
stitute viewpoint discrimination.222 To Justice Scalia, the applicant
who showed decency and respect would always have an edge over an
applicant who did not.22 3 What made the statute difficult to apply and
possibly viewpoint discriminatory was the difficulty of identifying
what decency and respect are to the American people.224 However,

215 Id.
216 Section 959(c) requires the Chairperson to "issue regulations and establish procedures

... to ensure that all panels are composed, to the extent practicable, of individuals reflecting...
diverse artistic and cultural points of view." 20 U.S.C. § 959(c) (1994).

217 Finley, 118 S. Ct. at 2181.
218 Id.
219 Id.
220 Id. at 2182.
221 Id.

222 Finley, 118 S. Ct. at 2181.
223 Id.
224 Id. at 2181-82.
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"the Government may earmark NEA funds for projects it deems to be
in the public interest without thereby abridging speech. 225

Justice Scalia wrote that all statutes should be "reviewed, not on
the basis of how much worse it could have been, but on the basis of
what it says., 2 26 To do that properly, the Court needed to look at the
legislative intent of Congress when the statute was passed.22 7 The
intent of the statute was not to ban funding to offensive productions
like the Serrano and Mapplethorpe photographs, but to make funding
them more difficult. 28 Justice Scalia found the statute constitutional
because it did not prevent artists from producing and creating art most
would classify as indecent and disrespectful - it merely made it diffi-
cult for that art to receive public funding.229 The reason "denial of
participation in a tax exemption or other subsidy scheme does not
necessarily 'infringe' a fundamental right is that - unlike direct
restriction or prohibition - such a denial does not as a general rule,
have any significant coercive effect. '23° Because the NEA is not the
sole funder of art, the Government could selectively determine who
receives NEA funding.231 While the law required the NEA to discrim-
inate against any grant that is not art, the government could place
more limits on what it funds than the simple requirement that it be
art.232 Indeed, "it is the very business of government to favor and dis-
favor points of view on innumerable subjects., 233

Finally, to Justice Scalia the key difference between the majority's
opinion and his position was where the majority drew the line
between abridging speech and funding it.234 According to his view,
the government can provide "competitive and non-competitive fund-
ing ad libitum, 235 insofar as the First Amendment is concerned. 236

225 Id. at 2183 (quoting Regan v. Taxation with Representation of Wash., 461 U.S. 540, 549
(1983)).

226 Id. at 2182.
227 Id.
228 Id.
229 Id. at 2183.
230 Id. (quoting Arkansas Writer's Project, Inc. v. Ragland, 481 U.S. 221, 237 (1987) (Scalia,

J., dissenting)).
231 Id.
232 Id.
233 Finley, 118 S. Ct. at 2184.
234 Id.
235 Ad Libitum means "at one's pleasure." Webster's Encyclopedic Unabridged Dictionary

of the English Language, 1989.
236 Finley, 118 S. Ct. at 2184.
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Justice Scalia further noted Congress could have banned outright the
funding of offensive art like Serrano's and Mapplethorpe's without
exceeding the boundaries of the Constitution. 37

C. Justice Souter's Dissent. § 954(d)(1) is a clear example of
viewpoint discrimination and is therefore unconstitutional.
When Justice Souter examined § 954(d)(1), he saw viewpoint dis-

crimination. To him, the decency and respect clauses in the statute
required the government to make viewpoint distinctions on what to
fund and not fund based on what the art portrayed.238 Justice Souter
wrote that Congress should not be permitted to base funding on the
offensiveness or unacceptability of the views expressed in the art239

because "art is entitled to full protection because our 'cultural life,'
just like our native politics, 'rests upon [the] ideal' of governmental
viewpoint neutrality. 240

After examining the congressional intent when the speech criteria
in the General Decency Clause was adopted, 41 Justice Souter con-
cluded that it was clear members of Congress sought to ensure that
the NEA could not fund art like Serrano's and Mapplethorpe's in the
future.42 In support, Justice Souter cited cases holding that the First
Amendment allows the government to impose standards of general
decency only when the statute or standard is designed to protect chil-
dren from exposure to the material in question.243

Justice Souter then turned to the majority's argument that the
statute was constitutional because the standards are imprecise and
therefore, do not discriminate because of viewpoint.24 In Justice Sou-
ter's opinion, this constituted clear viewpoint discrimination that
made the statute unconstitutional.245 The statute penalized any view
expressed through the arts that did not respect general standards of
decency as defined by the NEA interpreting the intent of Congress.246

237 Id.
238 Id. at 2185.
239 Id.
240 Id. at 2186 (quoting Turner Broadcasting Sys., Inc. v. FCC, 512 U.S. 622, 641 (1994)).
241 Finley, 118 S. Ct. at 2186.
242 Id. at 2187.
243 Id. See FCC v. Pacifica Found., 438 U.S. 726 (1978); see also Reno v. ACLU, 521 U.S.

-, 117 S. Ct. 2329 (1997).
244 Finley, 118 S. Ct. at 2187.
245 Id. at 2188.
246 Id.
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The statute obviously meant "that art that disrespects the ideology,
opinion or convictions of a significant segment of the American public
is to be disfavored, whereas art that reinforces those values is not., 247

Therefore, the statute was invalid on its face and should not be
upheld.

Next, Justice Souter turned to the portion of the majority's opin-
ion that allowed the NEA to interpret the statute to simply require
diverse panels to fulfill Congress's intent.24 He found that reasoning
lacking because the language appeared in the section of the statute
that outlined the criteria to be used in awarding the grants to artists
and organizations, and because such reasoning directly contradicted
the legislative history of the statute.249 In fact, the NEA's interpreta-
tion defied the statute's "plain language," because "taking into consid-
eration" is a "conscious activity. '250 Turning to the majority's third
argument in favor of the legislation, Justice Souter disagreed that the
statute merely admonishes the NEA to consider general standards of
decency and respect but does not require that they be used in the
decision-making process.25 The law did not mean that the NEA could
give an award to indecent art as long as the review panel, council, and
chairperson agreed the award should be given in spite of the decency
and general respect criteria.252 Instead, Justice Souter thought the
decency and respect criteria were as unconstitutional as a hypothetical
statute that would require the NEA to consider the "centrality of
Christianity to the American cultural experience" or whether the "art-
ist was a communist. 253

Finally, Justice Souter turned to the majority and concurrence's
argument that even if the statute required viewpoint discrimination,
the statute was constitutionally sound because nothing in the First
Amendment prevents such discrimination.254 This argument did not
satisfy Justice Souter because he thought the analysis that equated the
government to a patron was a "bad fit."'255 Instead, he focused on
cases that emphasized that Congress may not "discriminate invidi-

247 Id.
248 Id.
249 Id. at 2189.
250 Finley, 118 S. Ct. at 2189.
251 Id.
252 Id.
253 Id. at 2190
254 Id.
255 Id.
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ously in its subsidies in such a way as to aim at the suppression of...
ideas. '256 The First Amendment does not allow decisions to be based
on viewpoint, and Congress should not be allowed to use the NEA's
purse to suppress ideas Congress and the public do not like.25 7 To the
argument that government patronage is different from speech regula-
tion, Justice Souter answered that Rosenberger did not allow speech to
be separated from government funding and the government had
offered nothing that justified a new exemption category.258 Justice
Souter then stated he would treat the challenge as if it were as-
applied, rather than waiting for another case with similar facts to per-
colate through the lower courts before addressing the constitutionality
of the statute itself.259

D. How Justices Scalia and Souter Viewed the Case the Same Way
but Reached Different Conclusions: the NEA did not Apply
§ 954(d)(1) as Congress intended, and the Statute was
Constitutional as written to Justice Scalia while
Justice Souter thought it was unconstitutional.

Justices Scalia and Souter wrote on separate sides of the Finley
decision, because Justice Scalia. thought the statute was constitutional
as written and that the NEA should apply it as Congress intended,260
but Justice Souter thought the statute was facially unconstitutional
and could not be applied without violating the First Amendment via
viewpoint discrimination.261 Where the Justices agreed is that the
NEA did not apply § 954(d)(1) the way Congress intended. Congress
clearly intended the statute to place limits on what art would be
funded through NEA grants and fellowships.26 2 At a minimum, Con-

256 Finley, 118 S. Ct. at 2191. Justice Souter pointed to cases that included Regan v. Taxa-
tion with Representation, 461 U.S. 540 (1983), Lamb's Chapel v. Center Moriches Un. Free Sch.
Dist., 508 U.S. 384 (1993), Rosenberger v. Rectors and Visitors of the Univ. of Va., 515 U.S. 819
(1995), and Hannegan v. Esquire, Inc., 327 U.S. 146 (1946).

257 Finley, 118 S. Ct. at 2192.
258 Id. at 2193. Justice Souter notes that until Finley was decided, the government was seen

as either a speaker or buyer but an exemption for the government as patron had not been recog-
nized. Id.

259 Id. at 2193-94.
260 Id. at 2181.
261 Id. at 2185.
262 See supra Part II, § D.
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gress wanted to ensure that art like Serrano's and Mapplethorpe's did
not receive funding from the NEA in the future.263

Where the two Justices differ is that Justice Scalia thought the
statute was sufficient and should have been implemented. He inter-
preted the statute as written, "rather than as distorted by the agency it
was meant to control. '264 On the other hand, Justice Souter found the
statute insufficient and unconstitutional and would not apply it.265 In
the end, Justice Souter won in a roundabout way because the majority
did not require the NEA to interpret and apply the statute as the leg-
islative history indicates Congress intended.

V. ANALYSIS: THE SUPREME COURT DID NOT FULFILL ITS ROLE
AND INTERPRET THE STATUTE AS CONGRESS INTENDED,
THEREBY CREATING A MISSED OPPORTUNITY TO
CLARIFY THE ROLE OF STATUTORY GUIDANCE
TO AGENCIES THAT INTERPRET CONGRESS' PROGRAMS AND
AGENCIES.

A. The Supreme Court Failed to Address the Core Issue in
National Endowment for the Arts v. Finley: Is the NEA
required to honor the legislative intent of Congress
when applying statutes that contain restrictive
guidelines?

In National Endowment for the Arts v. Finley, the Supreme Court
had a unique opportunity to address the question of the extent to
which an agency must follow the legislation and guiding principles
Congress legislates for that agency. The majority refused to address
the issue, deferring instead until another artist brings the specific
question through the court system.2 66 Instead, the Court purposefully
did not address the question and allowed the agency to continue to
interpret the statute as it had, which means that the NEA is not
required to interpret § 954(d)(1) as written. Three justices agreed that
the NEA flagrantly ignored the legislative intent by not applying the

263 Finley, 118 U.S. at 2184.
264 Finley, 118 U.S. at 2180.
265 Id. at 2188.
266 "We do not decide whether the NEA's view - that the formulation of diverse advisory

panels is sufficient to comply with Congress' command - is a reasonable reading of the statute."
Id. at 2175.
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legislation as written.267  The legislative history clearly set out the
debate from all sides and indicated what the General Decency Clause
intended to accomplish.268

Immediately after the decision was handed down, William Ivey,
the current NEA Chairperson, said the ruling was "an endorsement -of
the Endowment's mission. ' 269 Ivey also said the decision would not
change the day-to-day operations of the NEA at all.27" He continued,
saying that the Court affirmed the right of the NEA to exercise choice
in "implementing the instruction we might receive from Congress. 271

David Cole, attorney for the four plaintiffs, agreed, saying, "The
Supreme Court upheld it [§ 954(d)(1)] by reading it to be effectively
meaningless. And so it's a loss, but in some ways, it's not as great a
loss as it might first appear. ' 272 Some artists argue. that the opinion
could have a "chilling effect" on the arts because artists may self-cen-
sor in an effort to receive the NEA's grants for their work.27 3 Yet
other art organizations say "99.99 percent of what the NEA has
funded has been completely acceptable to the bulk of American citi-
zens," and that will continue to be true.274 Even some conservative
organizations thought it was a good decision, calling it a "victory for
common sense." 275 On the other hand, the American Civil Liberties
Union stated that the Supreme Court's decision essentially rendered
the law (§ 954(d)(1)) meaningless.276  Others called the law
toothless.277

267 Finley, 118 S. Ct. at 2181 (Scalia, J., concurring) ( "Moreover, the NEA's fanciful read-
ing of § 954(d)(1) would make it wholly superfluous."); Id. at 2188 (Souter, J., dissenting)(
"According to the government . . . THEN the Chairperson takes decency and respect into con-
sideration through regulations ensuring diverse panels, the statute is satisfied. But it would take
a great act of will to find any plausibility in this reading.").

268 See supra note 109.
269 Lee Lawrence, Arts Community Responds to Decision on 'Decency,' CHRISTIAN ScI.

MONITOR, July 2, 1998, at B2.
270 Id.
271 Roger Armbrust, Supreme Court Rebuffs Artist 8-1, House Appropriations Panel Sur-

prises, Funding NEA, 39 BACK STAGE 27 (July 3, 1998).
272 Transcript of All Things Considered, June 25, 1998, 1998 WL 3645475 (emphasis added).
273 Lee Lawrence, Arts Community responds to Decision on 'Decency,' CHRISTIAN SCI.

MONITOR, July 2, 1998, at B2.
274 Id.
275 Mary Jo Palumbo, Indecent Art can be denied NEA funding, Court rules, BOSTON HER-

ALD, June 26, 1998, at S18. (citation omitted).
276 ACLU press release dated June 25, 1998.
277 Steven Litt, Lurking Dangers in NEA Court Ruling, THE PLAIN DEALER, June 27, 1998,

at El.
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In the end, the NEA does not plan to change the method by
which it awards grants.278 That means the NEA will continue to apply
the requirements of the General Decency Clause and uphold general
standards of decency and respect only by ensuring that a diverse panel
selects the winning applications. History demonstrates this means the
guidelines will not be applied as Congress intended, because the Court
gave the NEA the right to continue to decide what is decent and what
is not.279 As one newspaper article puts it, the key to the decision is
that the majority opinion "interprets the 1990 law as advisory. It
doesn't prohibit federal subsidies for indecent art or impose
penalties. ' 280

Because the majority failed to apply the General Decency
Clause,281 the majority leaves the essential question unanswered: How
can the NEA apply standards of general decency without violating the
First Amendment rights of the artists? Can Congress elaborate and
build on the General Decency Clause and set more defined standards
of decency as guidelines for NEA grants without crossing a line into
First Amendment infringement of speech? The majority declined to
state what the parameters of the statute are or to draw the constitu-
tional line that Congress and the NEA cannot cross.

The majority sidestepped the question of whether the NEA has
to apply the statute in a manner that reflects the intent of Congress
and left it for future litigation to decide.282 This is a glaring weakness
in the opinion because it could create a precedent that as long as the
statute is applied in a manner that could be construed to reflect some
possible intent of Congress, then the agency's enforcement is ade-
quate. However, there is no ambiguity in deciding what Congress
intended when it passed the General Decency Clause. Congress did
not want to add new classifications to what art may be deemed

278 Mary Jo Palumbo, Indecent Art can be denied NEA funding, Court rules, BOSTON HER-

ALD, June 26, 1998, at S18.
279 Lee Lawrence, Arts Community responds to Decision on 'Decency', CHRISTIAN SCI.

MONITOR, July 2, 1998, at B2.
280 Steven Litt, Lurking Dangers in NEA Court Ruling, Tim PLAIN DEALER, June 27, 1998,

at El. As the article concluded, "in other words, the law is toothless."
281 20 U.S.C. § 954(d)(1) (1994) reads: Artistic excellence and artistic merit are the criteria

by which applications are judged, taking into consideration general standards of decency and
respect for the diverse beliefs and values of the American public.

282 NEA v. Finley, 118 S. Ct. 216.
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obscene.283 Instead, Congress wanted to add additional criteria to
those the NEA already considered, such as artistic excellence, a term
as equally ambiguous as general standards of decency.

Justice Scalia articulately argues in his concurrence that the NEA
gutted the statute and ignored what Congress intended.2 4 The Court
opened the door for the NEA to continue to use taxpayers' money to
fund art, like Serrano's and Mapplethorpe's, that is offensive to much
of the American public. The Court seems to have interpreted the stat-
ute as allowing the NEA to fund art that does not reflect general stan-
dards of decency and respect for the diverse beliefs and values of the
American public, if the NEA simply winked at those factors before
awarding a grant. Indecency is simply one of several factors the NEA
should address. The majority interpreted the statute as narrowing the
criteria that were to be considered, but the NEA could continue to
apply the statute as it had with diverse selection panels.

B. The NEA's Failure to Interpret and Apply § 954(d)(1) as
Congress Intended Is Ratified by the Majority, While
Justices Scalia and Souter Highlight This Failure.

The majority failed to address whether the NEA's reading of the
statute was a valid reading, but instead assumed that the statute was
valid on its face. This is a gaping hole in the opinion and a weakness
Justice Scalia seizes upon in his concurrence. The Court's reading
could encourage the NEA and other agencies to interpret other
directing statutes in a manner that gives the agency great latitude and
does not comport with the legislative intent of Congress. On the other
hand, Justice Souter should be relatively pleased with the majority's
opinion because he thought the NEA did not apply the statute that in
his mind was facially invalid and unconstitutional because, if applied,
it would be viewpoint discriminatory.285 The majority's opinion leaves
the statute in place for the moment but does not require the NEA to
enforce what Congress intended when it passed the General Decency
Clause.

One of the opinion's strengths is that the Court did not accept
Finley's argument that the NEA's limited application of the General

283 Doing that would have been redundant to § 954(d)(2) as the Court noted. NEA v.
Finley, 118 S. Ct. 2168, 2176 (1998).

284 Id. at 2180.
285 Id. at 2185.
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Decency Clause was a violation of Due Process and First Amend-
ment286 rights of the artists. At a minimal level, the Court agreed that
Congress could establish boundaries to the art that taxpayers would
fund.287 This reinforced the Court's decisions in other cases such as
Rust v. Sullivan ,288 Regan v. Taxation with Representation of Washing-
ton,28 9 and Maher v. Roe 290 where the government was funding speech.
In fact, the Court struck a good balance as it applied these cases. The
majority relied on Rust and Maher as it upheld the statute, because
the Court wanted to emphasize that the guidelines established in the
General Decency Clause were not based on viewpoint and it was irrel-
evant because the government was a patron rather than a sovereign in
these transactions. 29' At the same time, the Court emphasized that
Congress could not create regulations for the purpose of suppressing
ideas it did not like.292

The majority also did not apply Rosenberger v. Rector and Visi-
tors of University of Virginia2 93 as Finley had suggested. Finley had
asked the Court to extend Rosenberger's holding that the government
could not close a public forum it had created to certain types of speech
without engaging in unconstitutional viewpoint discrimination to arts
funding.294 To the Court that decided Rosenberger, "the first danger

286 There is limited agreement on how much the government should regulate free speech.
Some argue that because free speech is central to a fundamental right to liberty, no one should
abridge it or ask the government to abridge it when the reason for the disagreement is differing
conceptions of good. Others argue that areas of speech, like that punished by campus speech
codes, must be eliminated to protect free speech because that speech may silence those abused
by it. But if government becomes involved in regulating speech, there is no way for it to remain
content-neutral because it must decide which views have been heard enough and which have not
been heard at all. See Charles Fried, New First Amendment Jurisprudence: a Threat to Liberty,
59 U. CHI. L. REV. 225 (1992). This fundamental disagreement is quickly brought to the fore-
front when the discussion is about public funding of the arts. How can the government fund the
arts without imposing content requirements on the artist?

287 Finley, 118 S. Ct. at 2176.
288 500 U.S. 173 (1991).
289 461 U.S. 540 (1983).
290 432 U.S. 464 (1977).
291 NEA v. Finley, 118 S. Ct. 2168, 2179 (1998).
292 Id. at 2178.
293 515 U.S. 819 (1995).
294 Rosenberger, 515 U.S. at 833. In Rosenberger, the Court held the University of Virginia

was executing viewpoint discrimination when it refused to fund one independent student organi-
zation that published a Christian newspaper but provided similar funding to other recognized
student organizations. Id. at 845-46. Finley asked the Court to extend this holding to arts fund-
ing, but the Court declined to because it thought her reliance on Rosenberger was misplaced.
NEA v. Finley, 118 S. Ct. 2168, 2178 (1998).
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to liberty lies in granting the State the power to examine publications
to determine whether or not they are based on some ultimate idea
and, if so. for the State to classify them. '295 The majority and dissent
in the Ninth Circuit Court of Appeals' Finley decision disagreed on
how to apply Rosenberger.296 The majority pointed to portions of the
Rosenberger decision that said the scarcity of a government resource
will not make it immune to constitutional scrutiny.297 The dissent said
that the majority was misreading Rosenberger because the key differ-
ence was that in Rosenberger the state refused to pay the printing
costs of a Christian student newspaper because of its religious nature
and in Finley the government instituted guidelines that applied to all
applicants for scarce NEA grants.298

The Supreme Court in Finley declined to extend Rosenberger's
reach and its argument that government funding of speech creates
viewpoint discrimination. In Finley, the Court agreed with the Court
of Appeals dissent and found that the competitive nature of the NEA
grant process distinguished the facts in Finley from those in
Rosenberger.299

C. The Supreme Court Missed an Opportunity to Answer the
Foliowing Question: Does the Federal Government Have a
Duty to Fund the Arts and Do Artists Have a
Property Right or an Entitlement to That
Funding?

One question around which the majority danced was whether art-
ists have a property right to NEA grants. This is an important ques-
tion because it potentially affects the Fifth Amendment due process
rights of the plaintiffs and other artists. The Fifth Amendment focuses
in part on ensuring that the government cannot take property without
due process of law.3"0 Typically, due process includes "notice and the
right to a fair hearing before a tribunal with the power to decide a

295 Id. at 835.
296 Finley v. NEA, 100 F.3d at 671 (9th Cir. 1996).
297 Finley, 100 F.3d at 675.
298 Finley, 100 F.3d at 686 (referencing Rosenberger, 515 U.S. at 2519-20).
299 Finley, 118 S. Ct. at 2178.
300 The Fifth Amendment provides in relevant part "No person shall be ... deprived of life,

liberty, or property, without due process of law; nor shall private property be taken for public
use without just compensation." U.S. CONST. amend. V.
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case." 30  When a person has received an entitlement from the govern-
ment, the government cannot take that entitlement without providing
due process of law.3°2

One framework the Supreme Court has used to determine if
there is a property right to an entitlement is deciding whether a grant
or entitlement falls within a category that Charles Reich called "new
property" in his 1964 article "The New Property. ' 33 This new prop-
erty consists of various forms of government largess that Reich
thought needed legal safeguards to protect the individuals who rely on
the property's benefits.30 4

This idea of New Property was embraced by the Supreme Court
in many cases including Goldberg v. Kelly.3 °5 In Goldberg, the Court
held that families who received Aid to Families with Dependent Chil-
dren30 6 were entitled to due process, including a record of the transac-
tion and the right to cross-examine their accusers, prior to being
removed from the welfare rolls. 307 The majority called these benefits
"a matter of statutory entitlement for persons qualified to receive
them, '  in part because welfare meets essential needs like food,
clothing, housing, and medical care.30 9 The Goldberg majority
thought it might be "realistic" to regard welfare entitlements as "more

301 BLACK'S LAW DICrIONARY 210 (Pocket Ed. 1996).
302 See Steven J. Eagle, Regulatory Takings, § 3-3(d)(4) (1997). In those sections, Professor

Eagle discusses rights that are created by law. "[B]enefits are a matter of statutory entitlement
for persons qualified to receive them. While this has ensured that the beneficiaries are entitled
to procedural process before losing their benefits, it is not the same as saying that the benefits
are property for all purposes." (citation omitted).

303 Charles Reich, The New Property, 73 YALE L.J. 733 (1964). In his article, Professor
Reich classified government largess as a new form of property. This property came in many
forms, including welfare benefits, government jobs, occupational licenses, franchises such as the
right to operate a taxi in New York City, contracts, subsidies to businesses, use of such public
resources as public lands, and such services as the post office. He then examined whether indi-
viduals have rights or privileges in this new property. His conclusion: at a certain point, all
property may become one form of government largess that the government can award or retract
at any point. Professor Reich concluded his article by saying it was time to create a new form of
property.

304 A.C. Pritchard, Note, Government Promises and Due Process: an Economic Analysis of
the "New Property," 77 VA. L. REv. 1053, 1056 (1991).

305 397 U.S. 254 (1970).
306 Aid to Families with Dependent Children is a government program that was established

by the Social Security Act of 1935. Id. at 257.
307 Id. at 266.
308 Id. at 262.
309 Id. at 264.
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like 'property' than a 'gratuity."310 The dissent disagreed, calling it a
strain of credulity to claim the "government's promise of charity to an
individual" is property.31'

Two years after Goldberg, the Court decided Board of Regents v.
Roth,312 which asked whether a nontenured faculty member could be
dismissed from a university without a hearing. The faculty member
argued he had a property interest in that position. The majority, how-
ever, held that procedural due process limitations do not protect all
forms of government benefits because "to have a property interest in
a benefit, a person clearly must have more than an abstract need or
desire for it. He must have more than a unilateral expectation of it.
He must, instead, have a legitimate claim of entitlement to it." '313

Unlike the welfare benefits at question in Goldberg, which were
used to meet essential needs of the recipients, NEA grants are not a
property right on which artists can rely. They are granted to artists
whose work is excellent and are not intended to be used alone to sup-
port an organization or artist.314 Because the government has no duty
to subsidize expression, it is also not responsible for funding artists
who create or perform controversial art.315 Instead, the grants are a
highly competitive prize awarded to very few artists and organizations
each year. In 1990, the year that the Finley plaintiffs applied for fund-
ing under the Performance Artists Program, only 18 of 90 applicants
were recommended to receive funding.31" Justice O'Connor, in her
Finley majority opinion, emphasized that the government may "allo-
cate competitive funding according to criteria that would be impermis-
sible were direct regulation of speech or a criminal penalty at
stake. ' 317 However, as the district court in Bella Lewitzky noted, once

310 Id. at 262 n. 8. When the majority elaborated, it said that such forms of security are
"essentials and in no sense a charity." Id. The key was terminating the aid could "deprive an
eligible recipient of the very means by which to live while he waits." Id. at 264.

311 Goldberg, 397 U.S. at 275.
312 408 U.S. 564 (1972).
313 Id. at 564. For more on the comparison of Charles Reich, Goldberg, and Roth, see A.C.

Pritchard, Note, Government Promises and Due Process: an Economic Analysis of the "New
Property," 77 VA. L. REV. 1053 (1991).

314 See supra note 29. Before an NEA grant is awarded, the organization or artist must
obtain matching funds.

315 Julie A. Shaya, Note, Can the Government Regulate Expression in the Public Forum, 70
U. DET. MERCY L. REV. 893, 912 (1993).

316 Finley v. NEA, 795 F. Supp. 1457, 1462 (C.D. Cal. 1992).
317 NEA v. Finley, 118 S. Ct. 2168, 2179 (1998). In doing so, Congress has "merely chosen

to fund one activity to the exclusion of the other." Id. (quoting Rust v. Sullivan, 50 U.S. at 193).
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the grant has been awarded, the grant becomes a vested property
interest of the recipient.318 At that point, the district court in Bella
Lewitzky determined that the government can no longer use vague,
unconstitutional standards to regulate who will actually receive the
grant.3 19

Some argue that any threat of government criteria or expecta-
tions that are enforced on speech and announced prior to the award of
the grant will unacceptably chill artists' speech.32° For example, the
chilling effect occurs when the arts community has to follow guidelines
that involve non-specific definitions such as "decency" and
"respect. '321 Others assert that the NEA's stamp of approval also has
a large impact on the private funding potential of artists and arts orga-
nizations, and that the decency standard "chills" this potential.322 Yet
others argue that the arts would do just fine without the NEA's $98
million seed money. For example, in 1995, private support was the
"overwhelming bulk" of the $9.96 billion funding for the arts, accord-
ing to the American Association of Fund Raisers Council, Trust for
Philanthropy.323

The NEA should only fund artists that conform to the standards
outlined by Congress in § 954(d)(1). The entire NEA grant process is
competitive. Artists who apply have no guarantee that they will
receive funds and cannot rely on the expectation of federal funding
unless and until the NEA approves their grants. Congress should be
able to place restrictions on the grant awarding process to reflect the
tastes of the American taxpayers. For example, there is a certain
decorum and purpose in the paintings that surround the rotunda of
the U.S. Capitol. The paintings' content was limited but that does not
mean the art is any less worthy of praise and admiration. Artists func-
tion in an "economy" that is dictated by the tastes of the person or

318 Bella Lewitzky v. Frohnmayer, 754 F. Supp 774, 784-85 (1991).
319 Id. The district court emphasized that the possibility that an artist's work might be

deemed obscene after the grant has been awarded, and is therefore revoked, violates the First
and Fifth Amendments because it is too vague and would have a chilling effect on the artists'
efforts. Id.

320 Julie A. Shaya, Note, Can the Government Regulate Expression in the Public Forum, 70
U. DET. MERCY L. REV. at 917.

321 Mary Keese, Turmoil at the National Endowment for the Arts: Can Federally Funded Art
Survive the "Mapplethorpe Controversy"? 39 BuFF. L. REV. 231, 272 (1991).

322 Id.
323 Concerned Women for America Policy paper on the NEA (Jan. 1997) http://

www.cwfa.org/policypapers/pp-nea.html. See supra note 29.
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community that purchases their art. For example, an artist who cre-
ates sculptures can choose to create art that nobody appreciates and
probably not sell many pieces or produce some work the public-at-
large will purchase and charge a higher price on that art to fund the
production of art that has less mass-appeal.

Because the NEA had not applied the statute since June 1992,324
there is a serious question of what impact, if any, the Finley decision
will have on the grant-giving process at the NEA. The Court could
have eliminated much of the confusion by establishing a test that
would allow the government to determine if something is indecent.
Congress has already established that § 954(d)(2) will use the Miller
Test 3 25 to screen obscenity without violating the First Amendment. 32 6

How are standards of decency and respect to be applied? Is there an
objective test that can be used to determine which grants meet the
guidelines? The Chairman of the NEA has indicated that the NEA
will continue to implement the General Decency Clause in the same
way it has,327 thereby placing the ball back in Congress' court to
decide whether to force the NEA to apply the General Decency
Clause. These and other questions remain unanswered and await
future artist suits in Finley's vein to force the courts to decide. An
alternative solution would be to disband the NEA and send the
equivalent money in block grants to the states to administer. Con-
gress could attach the same standards to the acceptance of the federal
block grants. The key differences could be that at the state level, the
administrators of the grants would be more accountable. In many
ways it is easier to determine standards of decency at the state level
because the population pool is smaller than at the national level.

324 Finley, 118 S. Ct. at 2174.
325 See supra note 88.
326 Some have argued that the use of the Miller Test to determine which art is obscene and

will therefore not receive funding, is doomed from the beginning because it ignores the type of
art being produced today. See Priya Sara Cherian, Comment, Promoting the Arts by Dissolving
the National Endowment for the Arts, 4 U. CHI. L. SCH. ROUNDTABLE 129, 136 (1997). In addi-
tion, some argue that the Miller standard may be the only constitutional standard to apply to
protected speech and is, as the Bella Lewitzky court noted, unworkable because it requires a
jury. Id. at 147.

327 See Mary Jo Palumbo, Indecent Art can be denied NEA funding, Court Rules, BOSTON

HERALD, June 26, 1998 at S18.
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VI. CONCLUSION

In the end, the National Endowment for the Arts v. Finley deci-
sion does nothing to solve the underlying battle between the arts com-
munity, which wants federal funding of its work without strings that
chill free speech, and the public at large, some of whom argue that the
market is where artists should be funded. The cultural battle between
the NEA, the arts community, the public, and Congress will continue.
In fact, many are unsure exactly what the decision means or how it
will be interpreted. For example, Gary Schwartz, executive director of
the National Campaign for Freedom of Expression, was "encouraged
that the ruling does not actually allow the NEA to apply the decency
clause in a way that discriminates against ideas or viewpoints." '328 Bob
Lynch, with Americans for the Arts, explains that the decision means
"the decency statute is actually more like the decency suggestion. '" 329

Karen Finley wondered "whose standard of decency was going to
apply," while Tim Miller interpreted the ruling as sending the message
that the country "doesn't value individual voices because they're
dangerous. "330

The decision has purchased some time for the NEA to demon-
strate that it has earned the funding it requests. However, because
Finley does not require the NEA to apply the General Decency
Clause, as Congress intended, the decision will have no impact.331

After the Supreme Court decided Finley, the House passed an NEA
budget of $98 million without the battles of recent years.332 The con-
firmation of William Ivey, founder and former director of the Country
Music Association Foundation, as the new Chairperson also helps,333

because he has an image of being less elite than former
chairpersons.334

328 Douglas McLennan, Supreme Court Ruling on Decency Leaves Everybody Claiming
Victory, SEATrLE POST-INTELLIGENCE, July 6, 1998, El.

329 Id.
330 Douglas McLennan, Supreme Court Ruling on Decency Leaves Everybody Claiming

Victory, SEATTLE POST-INTELLIGENCE, July 6, 1998.
331 However, shortly after the Court decided Finley, Congress funded the NEA for an

additional year after talk of zeroing out the NEA's budget. Dan Hulbert, Shed of elitist image,
arts agency looks to future... , ATLANTA J., July 12, 1998, at L1.

332 FUNDING AND REAUTHORIZATION, supra note 18, at 1.
333 Dan Hulbert, NEA Chief to Speak at Arts Group's Luncheon, ATLANTA J., Sept. 20,

1998, at L12.
334 Dan Hulbert, Shed of elitist image, arts agency looks to future ... , ATLANTA J., July 12,

1998, at L1.
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By ignoring the underlying question of what guidelines, if any,
Congress can place on NEA funding, the Court refused to provide
guidance to Congress on what is and is not outside the bounds of the
Constitution's protections of speech and due process. The Court did
establish that when Congress acts as patron, different restrictions gov-
ern the guidelines it could apply. There is still no clear test that can be
applied by Congress or the NEA to this controversial area. If Con-
gress attempts to place new guidelines on the NEA's funding process,
artists will bring new cases to challenge them. Artists see any limita-
tions as possibly chilling their rights to free expression.

When the Supreme Court decided Finley on June 25, 1998, it
ignored as many questions as it answered. The result of this decision
is that the status quo continues. Ultimately, nothing has changed, and
the NEA will continue to ignore the intent of Congress by applying
the guidelines developed in the General Decency Clause in a very lim-
ited manner to the grant process. The Supreme Court delayed -
until the next case percolates through the judicial system - requiring
the NEA to apply the General Decency Clause as Congress intended.
In doing so, the Court delayed the answer to the ultimate question: Is
the NEA required to respect general standards of decency as the
award grants to artists and organizations? And in delaying the answer
to that question, the Supreme Court missed a valuable opportunity.
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