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I. INTRODUCTION

During the Fall of 1997, something very ordinary happened in the
legal case between teacher Sharon Taxman and the Piscataway (N.J.)
School Board. Taxman claimed the School Board had violated a fed-
eral law against employment discrimination by discharging her in
1987. As is often the case, the parties agreed to a settlement. How-
ever, the timing and the circumstances of the settlement agreement
were anything but ordinary. Just weeks before the United States
Supreme Court was to hear arguments in the case, civil rights groups,
concerned about the negative impact a ruling might have on voluntary
affirmative action programs nationwide, convinced the school board
to settle the case by agreeing to put up $300,000 of the $433,500
required to seal the deal.1

Public reaction to the settlement and the involvement of civil
rights groups was overwhelmingly negative. Even some traditional
supporters of the civil rights groups2 called their actions "indefen-
sible ''3 and criticized the groups for "placing the route to the Supreme
Court on the open market."' 4 More predictably, perhaps, the oppo-
nents of affirmative action characterized the deal as "literally, an

1 Affirmative Action Settlement; Excerpts from Statement by School Board Lawyer on Law-
suit's Settlement, N.Y. TIMES, Nov. 22, 1997, at B4.

2 It should be noted, however, that some commentators supportive of affirmative action
saw the settlement as a "smart move." Settling on Affirmative Action, N.Y. TIMES, Nov. 24, 1997
(Editorial), at A22. See also, Carl Rowan, Affirmative Action Can Keep Its Good Name, BUFF.
NEWS, Nov. 30, 1997 (Commentary), at H3; A Good Solution to a Bad Case, MircN..-ST. PAUL
STAR TgIa., Nov. 27, 1997 (Editorial), at 42A.

3 Myrian Marquez, No Winners in Game of Let's Make a (Discrimination) Deal, ORL. SEN.,
Nov. 28, 1997 (Editorial), at A22.

4 Nat Hentoff, Escaping from the Supreme Court, VILLAGE VOICE, Dec. 30, 1997 (Edito-
rial), at 22.
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obstruction of justice,"' and a "subver[sion] [of] the will of the people
and the Constitution."6

This article attempts to examine the Piscataway settlement and to
uncover the dynamics of the decision to settle. Additionally, through
the use of public choice analysis, this Article seeks to answer the ques-
tion of whether the Piscataway story indicates a need for a new judi-
cial rule aimed at curtailing the opportunity for interest groups to
repress the substantive evolution of legal doctrine by paying to settle
cases on the Supreme Court docket.

Part I of this article presents the factual backdrop of Taxman v.
Board of Education of the Township of Piscataway7 and identifies key
decisionmakers and their motivations. Part II discusses the implica-
tions of interest group manipulation of the path of case decisions
through the tactic of paying litigants to settle a case that has reached
the Supreme Court. Part III discusses the costs and benefits of three
judicial reforms which might ameliorate such interest group
manipulation.

II. THE TWIST, TURNS AND FLIP-FLOPS OF THE PISCATAWAY
STORY

The Board's Decision to Eliminate Sharon Taxman's Job

The story of the Piscataway settlement began in the Spring of
1989 when Sharon Taxman received a letter delivered by courier to
her classroom from the Piscataway Board of Education ("Board")
informing her that as a junior faculty member of the Business Educa-
tion Department at Piscataway High School, her job might be elimi-
nated in an effort to reduce the teaching staff within the department. 8

Under New Jersey law, such a reduction was to be decided on the
basis of seniority, and schools were permitted discretion only in the
event of a seniority tie.9 In this case, there was, in fact, a tie. Ms.

5 James K. Glassman, Gag-Order on Affirmative Action, CIN. ENQ., Jan. 28, 1998
(Commentary).

6 Steven A. Holmes, Rights Settlement May Only Have Forestalled Major Decision, Experts
Say, N.Y. TIMES, Dec. 1, 1997, at A15 (quoting Gerald A. Reynolds, president of the Center for
New Black Leadership).

7 832 F.Supp. 836 (D.N.J. 1993), affd en banc 91 F.3d 1547 (3rd Cir., 1996), cert. granted
117 S.Ct. 2506 (1997), and cert. dismissed 118 S.Ct. 595 (1997).

8 Taxman, 832 F.Supp. at 840.
9 Brett Pulley, A Reverse Discrimination Suit Upends Two Teachers' Lives, N.Y. TIMES,

Aug. 3, 1997, at Al.
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Taxman and another business education teacher, Debra Williams,
were hired on the same day in September of 1980, and the Board
deemed the two teachers equally qualified.1"

To break the tie, the Board departed from its past practice of
random selection" for one simple reason: this seniority tie, unlike
past ties, involved a choice between a white teacher (Taxman) and a
black teacher (Williams). When the School Superintendent presented
the issue to the Board members, he told them the decision was theirs,
but that if they chose the white teacher, they were effectively nullify-
ing the affirmative action policy they had recently adopted.12 "The
Superintendent had been involved in Piscataway schools for thirty
years. He was the rock of the school system, and it was clear which
way he was leaning," said Board member Paula Van Riper. "It was
clear to us that we were making a statement about diversity and about
our support of affirmative action when we voted against [Ms.
Taxman]." Consistent with its affirmative action policy adopted in
1983,13 the nine-member Board, valuing the racial diversity she
brought to the teaching staff, voted to retain Ms. Williams. 4 Ms.
Taxman's position was eliminated, and she was terminated.

Ms. Taxman Files Suit and Loses Control of Her Case
In early June 1989, Ms. Taxman filed a complaint against the

Board with the Equal Employment Opportunity Commission
(EEOC)15 alleging the Board had violated Title VII of the Civil Rights
Act of 1964 which prohibits employment decisions based on race.16 In

10 Taxman, 832 F.Supp. at 839-40.
11 The Board broke all past seniority ties by drawing lots. Id. at 840.
12 Telephone interview with Paula Van Riper ("Van Riper Interview"), Piscataway School

Board member from 1988 through 1996 (April 29, 1998).
13 The policy, titled Affirmative Action-Employment Practices, disallowed any discrimi-

nation in employment and went on to state: "In all cases, the most qualified candidate will be
recommended for appointment. However, when candidates appear to be of equal qualification,
candidates meeting the criteria of the affirmative action program will be recommended."
Taxman, 832 F.Supp. at 839.

14 Id. at 840.
15 Pulley, supra note 9.
16 The relevant provision of Title VII states:

"It shall be an unlawful employment practice for an employer (1) to fail or refuse to hire
or to discharge any individual, or otherwise to discriminate against any individual with
respect to his compensation, terms, conditions, or privileges of employment, because of
such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or
classify his employees or applicants for employment in any way which would deprive or
tend to deprive any individual of employment opportunities or otherwise adversely affect
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1990, the EEOC determined that there was probable cause to believe
the Board's decision discriminated against Ms. Taxman. In 1991, the
Bush Administration, seeing Taxman's case as a vehicle for attacking
race-based preferences, brought suit against the Board alleging a Title
VII violation.17 The Justice Department acted as the primary plain-
tiff."8 Although Ms. Taxman intervened as a plaintiff, the government
was making the decisions about her case.' 9 At that point in the pro-
cess, Ms. Taxman had effectively lost control of her own lawsuit. Set-
tling the case or even simply walking away-options which Ms.
Taxman now says she would have preferred-were not decisions she
could make.20 What was once the claim of a woman who just wanted
her job back became a national test case on affirmative action and the
proper interpretation of Title VII.

The Trial Court Ruling: Taxman Prevails

A crucial point in the case came at the trial level when all parties
stipulated to three key facts: (1) the Board's decision to terminate
Ms. Taxman's employment was not intended to remedy any prior dis-
criminatory act, practice or pattern;21 (2) a contrary decision to retain
Ms. Taxman and terminate Ms. Williams would not have resulted in
an underrepresentation of blacks in the teaching workforce;22 and (3)
the teachers were equally qualified and equal in seniority.23 These
stipulations had the effect of placing a very narrow issue before the
District Judge Maryanne Trump Barry:

his status as an employee, because of such individual's race, color, religion, sex, or
national origin." 42 U.S.C. § 2000e-2.

17 Pulley, supra note 9.
18 Iver Peterson, Justice Department Switches Sides in Racial Case, N.Y. TIMES, Aug. 14,

1994, at A37.
19 Id.
20 Pulley, supra note 9. Ms. Taxman was not forced to participate as a plaintiff in the case.

However, so long as the Justice Department was pursuing the case against the Board, the Board
was unwilling to offer any settlement to Ms. Taxman. Van Riper Interview, supra note 12. Addi-
tionally, although technically she could have walked away from the case by withdrawing as a
plaintiff, her claim could still be litigated by the government because the EEOC brought the suit
and was a real party in interest. See generally Taxman, 832 F.Supp. 836.

21 Taxman, 832 F.Supp. at 840.
22 Id. at 840-41.

23 This stipulation was based on a 1990 ruling by the State Commissioner of Education who
affirmed the Board's finding that the women were equal in seniority. Pulley, supra note 9.
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Does an employment decision based on a voluntary affirmative action
plan that allows race to be the sole determining factor in an effort to
promote racial diversity violate the Title VII prohibition of discrimina-
tory employment practices? 24

The stipulations also had the effect of clearly distinguishing this case
from Title VII voluntary affirmative action cases that would serve as
precedent and made nearly inevitable the likelihood that the ruling in
Ms. Taxman's case would make new law on the issue of affirmative
action.

Relying on the test for permissible private, voluntary affirmative
action plans defined by the Supreme Court in United Steelworkers of
America v. Weber25 in 1979 and the Court's application of the Weber
test to public, voluntary affirmative action cases in Johnson v. Trans-
portation Agency,26 the trial judge ruled in favor of the United States
and Ms. Taxman on their motion for summary judgment.27 Because
the Board's admitted intent of maintaining diversity in the workplace
did not "mirror" the intent of Congress in passing Title VII, the trial
judge found the Board's action failed the first prong of the Weber
test.28 The plaintiffs' motion for summary judgment was granted, and
in January of 1994 at a trial for damages, Ms. Taxman was awarded
$144,000 in back pay.29

The Board's Decision to Appeal District Court Ruling

The Board viewed its decision to appeal the District Court ruling
as a choice between giving up on its desire to maintain a diverse
faculty by paying the damages or taking a stand in favor of affirmative
action in education by appealing. "We thought Piscataway was really

24 See generally Taxman, 832 F.Supp.
25 443 U.S. 193 (1979) (holding that a promotion decision by a private employer based on a

voluntary affirmative action policy designed to remedy past discrimination was consistent with
Congress' intent in enacting Title VII and, therefore, permissible as long as the employer's
action did not unnecessarily trammel the rights of a non-minority employee).

26 480 U.S. 616 (1987) (extending to public employers the Weber test for voluntary affirma-
tive action plans permissible under Title VII).

27 Taxman, 832 F.Supp. at 848.
28 Id. at 844-48. The trial judge interpreted the Weber test to require that an employer's

affirmative action plan be based on a desire to remedy past discrimination. Id.
29 Peterson, supra note 19. Although Ms. Taxman originally sought an injunction requiring

the Board to rehire her, by the time damages were determined, she had been rehired by the
school system to fill a newly created position in the business education department. Van Riper
Interview, supra note 12.
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ahead of the pack on racial diversity issues, and we were doing some-
thing important for other communities who would face the same
issues of the needs of a diverse community in the future," Board
Member Van Riper said.3" The Board's decision was heavily influ-
enced by its lawyer's prediction that the case could "skyrocket,"
meaning it could eventually end up before the United States Supreme
Court.3' Additionally, the Board was receiving pressure to appeal the
decision from an influential citizens group, the Alliance of Concerned
Citizens ("the Alliance"), which sought to ensure fair treatment for
minority children.32 With the exception of the Alliance, there was no
interest group involvement in the decision to appeal the trial court's
ruling.33

The Board voted to appeal the ruling and looked forward to
defending diversity and the affirmative action policy in the Court of
Appeals.34 "We felt strongly that affirmative action was a good thing
for Piscataway and for the country. We thought we had a good chance
of winning on appeal-although we now know the sands were shifting
beneath our feet," Van Riper said.35

Court of Appeals Affirms Ruling

The Third Circuit's review of the Piscataway case began with con-
troversy when the Justice Department-now controlled by the Clin-
ton Administration-filed a motion seeking to switch sides.36 After
winning the case as a plaintiff, the Civil Rights Division was now ask-
ing for court permission to file a brief as appellant, calling the District
Court's interpretation of Title VII "overly narrow."37 After a flurry of
criticism from legal ethics experts and conservatives, the government

30 Van Riper Interview, supra note 12.
31 The School Board-represented by the same lawyer, David Rubin- had recently pre-

vailed in a Supreme Court case on the issue of student locker searches. According to Van Riper,
this factor encouraged the Board to appeal by bolstering its belief that it could be at the fore-
front of the national debate on affirmative action in education. Van Riper Interview, supra note
12.

32 Id.
33 Id.
34 Although records of the actual vote tally are unavailable, Van Riper recalls that the vote

was not close. Van Riper Interview, supra note 12.
35 Id.
36 Peterson, supra note 18.
37 Id.
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decided instead to withdraw as a party and file an amicus brief in sup-
port of the Board.38

This high-profile controversy over the government's role alerted
many interest groups to the potential importance of the case. At that
point, groups opposed to affirmative action began contacting Ms.
Taxman with offers of legal and financial assistance.39 According to
Clint Bollick of the Institute for Justice, a conservative group that
opposes affirmative action, conservative groups saw the case as a per-
fect vehicle for aligning Title VII standards with affirmative action
standards under the Constitution and were eager to assist Ms.
Taxman. 40 However, Ms. Taxman was completely unresponsive to
their overtures.4' "She just didn't want to become the poster child of
the anti-preference movement," Bollick said.4z

Then, in August of 1996, in a broad ruling that prohibited all non-
remedial affirmative action plans,43 the Third Circuit Court of
Appeals, sitting en banc, affirmed the trial court's ruling in favor of
Ms. Taxman.4 The Court also explicitly stated its holding that diver-
sity was not an objective of Congress in passing Title VII and, there-
fore, an employment decision based on an affirmative action policy
aimed at promoting diversity was prohibited by the plain language of
the Act.45

The Board's Decision to Appeal to the Supreme Court

Just as it had three years earlier, the Board again faced pressures
to appeal the ruling in favor of Ms. Taxman. Some of the pressures
were the same, including those imposed by the Alliance and the
increasing student minority population. According to Board member
Van Riper, "It would have been very difficult to back off something
that continued to be a major issue for the schools, and because the
number of minority students continued to increase, we didn't feel like

38 Iver Peterson, Justice Officials Clarify Stand in Race-Based Dismissal Case, N.Y. TIMES,
Sept. 22, 1994, at B6.

39 Telephone interview with Clint Bollick, vice president, Institute for Justice (April 13,
1998).

40 Id.
41 Id.
42 Id.
43 Taxman 11, 91 F.3d at 1558.
44 Id. at 1567.
45 Id. at 1558.
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we could back off of our position on the need for diversity."46 In addi-
tion, there was a new pressure: the Board believed that the fate of
affirmative action in the state of New Jersey might hinge on its deci-
sion.47 In fact, the Board's lawyer advised Board members that failing
to appeal would wipe out affirmative action in the state.48 The Board
voted 7-2 in favor of appeal.49

Despite the decision's obvious implications for affirmative action,
Ms. Van Riper reported that she was unaware of any contact from or
involvement by national civil rights groups.5" Although the local
chapter of the NAACP had shown some interest in the issue, at the
time of the Board's vote to appeal, the national groups, who would
play a prominent role in the later settlement, seemed thoroughly
uninterested."

Grant of Certiorari Wakes a Sleeping Giant

In June 1997, the Supreme Court granted the Board's petition for
writ of certiorari in Piscataway Township Board of Education v.
Taxman52 and scheduled arguments in the case for early January 1998.
In addition to amicus briefs filed by more than thirty groups repre-
senting a broad range of interests on both sides of the affirmative
action debate, the Solicitor General of the United States filed a brief
at the request of the Justices.53 In it, the Clinton Administration once
again changed its tune. This time, the government argued that the
ruling in favor of Ms. Taxman should be affirmed, although on much
narrower grounds.5 4 Suggesting that the Board's action in laying off
Ms. Taxman was "difficult to defend," Solicitor General Walter Del-
linger argued that the Taxman case was an inappropriate vehicle for
deciding an issue of "broad national significance."55

46 Van Riper Interview, supra note 12.
47 Id.

48 Telephone interview with Dominic Chiardi, long-time Board member (April 27, 1998).
49 Id. Mr. Chiardi, who cast a vote against appeal, said he is ideologically opposed to

affirmative action and believed paying the damages owed to Ms. Taxman was "the right thing to
do." Id.

50 Van Riper Interview, supra note 12.
51 Id.
52 117 S.Ct. 2506 (1997).
53 Linda Greenhouse, Administration Backs Off White Teacher's Dismissal, N.Y. TIMES,

June 6, 1997, at B4.
54 Id.
55 Id.
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At the same point in the process, national civil rights groups sig-
naled that they, too, were concerned about the breadth of the judg-
ments below and the potential impact on voluntary, affirmative action
nationwide. An amicus brief submitted to the Court in August by the
NAACP, the NAACP Legal Defense and Education Fund, Inc., and
the Lawyers' Committee for Civil Rights Under the Law railed
against the lower courts' "sweeping, rigid, and unprecedented con-
structions of Title VII that went far beyond what was necessary to
resolve the dispute before them."56 Although the groups urged the
Court to reject the lower courts' determination that only affirmative
action programs aimed at remedying past discrimination were permis-
sible under Title VII, the brief provided only a lukewarm defense of
the specific action of the Board.57

Soon after the brief was filed, the leaders of the nation's most
prominent national civil rights groups met at a hotel near Dulles Inter-
national Airport and settled on a strategy to wipe the Piscataway case
off of the Supreme Court docket.5 8 The Rev. Jesse Jackson, Hugh B.
Price, president of the National Urban League, Elaine R. Jones, direc-
tor of the NAACP Legal Defense and Education Fund and Yvonne
Scruggs, executive director of the Black Leadership Forum, devised a
plan to raise money to settle the case.59 Urban League President
Hugh Price said of the meeting: "The general discussion was that this
was one of the worst cases one could imagine bringing to the Court
and it would allow it to make a sweeping ruling on affirmative action.
You never want to run the risk of having an overarching ruling made
that is based on a bad situation."'  Following the strategy decided
upon at the meeting, a coalition of civil rights groups, led by the Black
Leadership Forum, began approaching corporations for donations to
the settlement fund.

Persuading the Board to Settle

In early November 1997, a representative of the civil rights coali-
tion approached Board lawyer David Rubin with an offer to assist in

56 Brief for the National Association for the Advancement of Colored People, et. al., 1997
WL 528600, at *9 (Aug. 25, 1997).

57 Id.
58 Steven A. Holmes, A Dilemma Led to a Deal Over Hiring Tied to Race, N.Y. TIMES,

Nov. 23, 1997, § 1, at 37.
59 Id.
6 Id.
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settling the case.61 Negotiations between Rubin and NAACP Legal
Defense Fund representatives Elaine Jones and Ted Shaw continued
for three weeks.62 According to Rubin, the civil rights representatives
were "persistent and very blunt."63 They emphasized the likelihood of
an adverse ruling and the dramatic effect such a ruling would have on
affirmative action throughout the country.64 But it was the offer of
more than $300,000 which convinced Rubin to take the proposal to
Board President Jerry Mahoney.65

Although initially resistant to the settlement, several Piscataway
insiders reported that Mr. Mahoney was persuaded to present the pro-
posal to the Board by the Rev. Jesse Jackson during a personal meet-
ing in Piscataway just days before the settlement.66 Mahoney floated
the idea of a settlement backed by funds provided by the civil rights
coalition at a closed meeting of the Board.67 The Board members'
reaction was initially negative, but eventually they were persuaded by
both practical and ideological considerations. "They were feeling the
pressure of the growing likelihood that we would lose at the Supreme
Court, and they were worried about where the money was going to
come from . . . and then it was like [Mahoney] just plopped down a
bag of money in the middle of the table," Ms. Van Riper said.68 Addi-
tionally, the members of the Board were swayed by the government's
last-minute about-face and the civil rights groups' dire warning that
"an adverse ruling in this case could gut the infrastructure of affirma-
tive action across the country. '69 After three days of reflection, the
Board voted 5-3 to accept the offer of the civil rights coalition and
settle the case.70

61 Tony Mauro, How the School Board's Settlement Came Together, USA TODAY, Nov. 24,
1997, at 4A.

62 Id.; Van Riper Interview, supra note 12.
63 Mauro, supra note 61.
64 Id.
65 Id.
66 During interviews for this article, several Piscataway residents and Board insiders

relayed the story of the meeting with Jesse Jackson. Although the rumor is clearly widespread,
the author was unable to verify it with a first-hand account.

67 Van Riper interview, supra note 12. Although Ms. Van Riper was not a member of the
Board at the time of the settlement, she learned of the details of the closed meetings from a
member who participated in the meetings. Id.

68 Van Riper Interview, supra note 12.
69 Excerpts, supra note 1.
70 Amy Westfeldt, Landmark Rights Ruling is Headed Off, Groups Pay to Preempt Supreme

Court Decision, CHI. SUN-TIMES, Nov. 22, 1997, at 1.
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"It became a no-brainer," said Board member Robert DePaul.
"We did what we thought was right for the taxpayers and for our
school district."' 71 Despite the relief some members felt by the pros-
pect of moving Piscataway out of the center of the national debate
over affirmative action, there was still a sense of betrayal among
some. "One minute it seemed like we were doing the greatest thing in
the world. The next minute they're against us. They waffled," Mr.
DePaul said shortly after the settlement.72 Debra Williams, the black
teacher retained by the Board in 1989, called the settlement "a slap in
the face" and sobbed when the settlement was announced at the
Board meeting.73

Sealing the Deal
In the end, Sharon Taxman accepted a settlement offer of

$433,500 with the civil rights groups ponying up $308,500 of the total
amount.74 The Board's $125,000 contribution to the settlement was
about $20,000 less than the initial judgment against them at the trial
level. Of the total, Ms. Taxman received $186,000 in back pay and
interest, and her attorneys received the remaining $247,500. 75 As for
his client's reaction to the settlement, Ms. Taxman's lawyer would
only say, "she's glad it's over. It's kind of anticlimactic. 76

III. THE GAME OF INTEREST GROUP PATH MANIPULATION: Is
PISCATAWAY DIFFERENT?

Why has the Piscataway settlement caused such a furor? The
idea that interest groups come before our nation's courts to influence
or guide the litigation process is far from original. In fact, the most
notable example is drawn directly from the history of the American
civil rights movement. As a pioneering civil rights lawyer in the mid-
dle part of this century, Thurgood Marshall implemented a litigation
strategy aimed at desegregating schools. By meticulously selecting
and advancing court cases which fit his strategy of laying a brick-by-
brick foundation of court precedents that would ultimately support a

71 Abby Goodnough, Prospect of a Costly Loss Led Board to Drop Case, N.Y. TIMES, Nov.
22, 1997, at B4.

72 Id.
73 Westfeldt, supra note 70.
74 Excerpts, supra note 1.
75 Westfeldt, supra note 70.
76 Id.
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school desegregation ruling in Brown v. Board of Education,77 Mar-
shall and the NAACP Legal Defense Fund used the judicial system to
defeat the majoritarian views of the day.

Were the civil rights groups who jumped in and settled the Piscat-
away case on the eve of Supreme Court review simply upholding the
Marshall tradition? Or is the strategy pursued by the Black Leader-
ship Coalition somehow qualitatively different from the strategic liti-
gation game played so successfully by Thurgood Marshall? This
section attempts to answer those questions, to examine judicial pre-
cautions against interest group manipulation and to assess the need
for additional precautions tailor made for situations like the one
presented by the Piscataway settlement.

A. The Risk of Interest Group Manipulation of Judicial Processes

The doctrine of stare decisis provides interest groups seeking
legal outcomes which deviate from the majoritarian norm with their
strongest incentive to focus their efforts on the judicial system.78 While
the precedent-based evolution of legal doctrine has clear benefits-
with reducing the occurrence of cycling and increasing certainty about
the law among them-it also makes critically important the order in
which cases are decided by the courts.79 This connection between
legal doctrine as determined by courts and the path by which that doc-
trine is developed is termed path dependency.8" Path dependency, in
turn, encourages interest groups seeking a specific legal outcome-
particularly one which they cannot achieve through the legislature-
with a strong incentive to manipulate the order of legal decisions lead-
ing to that outcome.81

Given these implications of stare decisis, it is clear that if interest
groups could easily determine the order of cases before the courts, the
judicial branch would quickly become a tool for interest groups seek-
ing policy shifts to make an end-run around the legislature. Instead of
spending years searching out plaintiffs with clear-cut, factually condu-
cive claims, Thurgood Marshall would have needed only to conjure up
a series of hypothetical cases upon which to build his case for school

77 344 U.S. 1 (1952).
78 Maxwell L. Steams, Standing Back from the Forest: Justiciability and Social Choice, 83

CAL. L. REv. 1309, 1315 (1995).
79 Id.
80 Id.
81 Id.
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desegregation. Of course, on the flip-side of the same coin, imagina-
tive segregationists would also be busy inventing hypothetical plain-
tiffs. The result, it would seem, would leave the evolution of
substantive law dependent upon which side had the resources and
luck to win the race to the courthouse.

Such a result would blatantly contravene the separation of pow-
ers principles embodied in the United States Constitution.82 How-
ever, several precautions-both constitutional and prudential-are in
place to increase the level of difficulty of interest group path manipu-
lation, and guard against a situation where the Court becomes the
forum of first resort for interest groups pursuing policy goals.83 First,
the Article III case or controversy requirement along with the federal
courts' prudential standing doctrine ensures that a talent for conjuring
up hypotheticals is not enough to warrant judicial review of an issue.84

In addition, the Supreme Court's ability to control its docket through
certiorari further diminishes the ease with which interest groups can
control the order of the cases before the highest court, and, therefore,
their ability to effectuate changes in national policy. 5

B. Interest Group Path Manipulation: A High-Stakes Game of
Chance

The operation of the judicial precautions identified in Subsection
A supra transforms the judicial process into a high-stakes game of
chance in which interest groups invest money in efforts to get cases
before the Supreme Court with the hopes of a substantial pay-off.
The up-front investment usually consists of costly efforts to identify
the "perfect" plaintiff who has suffered an injury that will allow the
interest group to isolate a key issue for judicial review. In addition to
the financial investment, finding the perfect plaintiff is likely to
require a certain amount of luck.

Once the plaintiff is identified, the next move is for the plaintiff-
usually with the financial backing of the interest group-to litigate his
claim at the trial level. Perversely, the interest group's ability to con-
tinue playing the game beyond the trial-court stage depends upon an
adverse ruling from the trial judge. However, the obvious strategy of

82 See infra IIIA.
83 See infra I11A. for a discussion of the justiciability doctrines.
84 See Stearns, supra note 78, at 1309.
85 Steams, supra note 78, at 1351.
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"throwing" the case, or purposely losing at the trial level, is generally
not available because the interest group's ultimate success depends
upon their plaintiff's ability to effectively frame the issues and prop-
erly develop the record for appellate review. So again, luck enters
into the picture-either in the form of (1) the 50-50 gamble involved
in litigating in a forum that is not predisposed-according to prece-
dent or the judge's proclivity-on the issue or (2) the chance that the
perfect plaintiff is situated so that he can choose an unfavorable forum
to litigate his claim.

The next move for the interest group is at the appellate level
where, again, an adverse ruling is often essential to the continuation of
the game. As at the trial level, a weak argument will not serve the
interests of the interest group at the appellate level; so they must
again depend predominantly on luck. A victory at the trial or appel-
late levels may not end the game. It is still possible that the opposing
party will appeal a ruling. However, because the decision of the
opposing party is outside the interest group's control, fortuity remains
a key factor.

In the typical game, the final move for the interest group is a
petition for certiorari. This is likely to be the step in the process most
heavily dependent upon fortuity. Some commentators have described
a grant of certiorari as the equivalent of a lightning strike,86 but consis-
tent with the gaming model of this section, an analogy to hitting the
Lotto is probably more appropriate.

Just as in any game of chance, an interest group can enhance its
odds of prevailing through multiple plays. Additionally, through stra-
tegically selecting multiple forums as starting points for the game,
interest groups can attempt to obtain conflicting rulings among cir-
cuits to increase their chances of a grant of certiorari.87 Although
there are clearly strategies that interest groups can pursue in an effort
to increase the probability that a particular issue framed in a particu-
lar way will end up on the Supreme Court docket, the likelihood that
an interest group will have the resources necessary to sustain such an
effort is remote. Effective path manipulation requires sustained suc-
cess in ordering multiple cases, and given the costs imposed by the
requirements of standing and certiorari, it is unlikely that any interest

86 See Charles G. Cole, How Your Case Can Catch the Supreme Court's Eye, 2 FALL CRIM.

JUST. 15 (1987).
87 Steams, supra note 77, at 1351.
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group will have the resources necessary to win the war. Essentially,
the requirements of standing and certiorari work together to raise the
cost and lower the likelihood of systematically successful gaming.
Some notorious examples certainly exist, e.g., litigation battles by the
NAACP, American Civil Liberties Union and some environmental
groups. However, given the number of interest groups that undertake
such efforts, it seems clear that systematic success over long periods is
the exception rather than the rule.

C. Dodging Fortuity: Distinguishing Negative Path Manipulation
Unlike the players in the gaming model discussed in Section B,

the civil rights groups who played a role in the Piscataway settlement
were not seeking to effect a change in policy through manipulating the
path to legal doctrine. Instead, their aim was to maintain the status
quo-to prevent any further refinement of the Weber and Johnson
Courts' interpretations of Title VII as permitting affirmative action.88

In other words, whereas the typical model of the path-manipulation
game has players pursuing an offensive strategy-as Thurgood Mar-
shall did en route to Brown v. Board of Ed.-the Black Leadership
Coalition was playing defense in the Piscataway case.

The defensive posture of a player changes the path-manipulation
game substantially by virtually eliminating luck as a factor. As a first
move, the defensive player need only identify trial court rulings which
move off the status quo and persuade losing parties to forgo an
appeal, thus confining the precedential effect of the adverse holding to
the narrowest extent possible' This persuasion could come in the form
of financial support, as in an agreement to pay the plaintiffs' damages
plus a premium to the settling defendant. Or, the persuasion could
come in the form of an ideological appeal. With some issues-partic-
ularly affirmative action-it is often the case that the defendant's ide-
ology is aligned with the goals of the interest group. It is clear that
had the Piscataway Board been informed early on that their decisions
to appeal at each level could seriously damage the cause of affirmative
action, they would have been likely to settle the case at an early junc-
ture. Ideological support for affirmative action was a decisive factor
in the decisions to appeal the trial court judgment and the court of
appeals ruling.

88 See generally United Steelworkers v. Weber, 443 U.S. 193 (1978); Johnson v. Transp.
Agency of Santa Clara County., 480 U.S. 616 (1987).
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Although fortuity is not a major factor in this negative form of
path manipulation, such a strategy can still be extremely costly. Pay-
ing to settle in the case of each and every adverse ruling at the trial
level poses a significant burden in the context of most issues. How-
ever, as the process of review progresses, the cost of path manipula-
tion would seem to decrease. As a matter of sheer numbers, a
strategy of buying off adverse rulings at the appellate level would
seem less costly especially when considered in light of the possibility
of vacatur. If, as part of the settlement agreement, an interest group
can vacate an appellate decision and thereby eradicate the ruling's
precedential effect in the circuit, the post-appellate settlement option
becomes financially attractive to the interest group.89 However, a
1994 Supreme Court ruling limits the availability of vacatur after a
voluntary settlement to "extraordinary circumstances."9

Finally, given the extremely small proportion of cases that reach
the Supreme Court, an interest group has a strong incentive to hold
off on settling cases with adverse rulings at the appellate level until a
petition for certiorari has been granted. By expending resources only
on the cases which have hit the Lotto (see supra, Section A), interest
groups are likely to get the biggest bang for their buck. Although they
may have to live with an adverse precedent in a particular circuit, the
ultimate goal of controlling the order of cases presented to the
Supreme Court is preserved at the price of settling just a handful of
cases .

91

This final scenario seems to tell the story of the Piscataway case.
Although it is not entirely clear that the civil rights groups consciously
decided to await a grant of certiorari in the Taxman case before put-
ting their financial resources behind an effort to settle, it is difficult to
otherwise explain their absence from the scene up until that point.
The early involvement by the Bush Administration, the later contro-
versy over the Clinton Administration's attempt to switch sides and
public comments about the case by anti-affirmative action groups
must certainly have alerted the civil rights groups to the case. Given
the attitudes of the real parties in interest, earlier attempts at settle-

89 For an excellent examination of the use of vacatur in conjunction with voluntary settle-
ment, see Jill E. Fisch, Rewriting History: The Propriety of Eradicating Prior Decisional Law
Through Settlement and Vacatur, 76 CORNELL L. REV. 589 (1991).

90 U.S. Bancorp Mortgage Co. v. Bonner Mail, 513 U.S. 18, 26 (1994).
91 This statement assumes that the interest group has an offensive strategy running parallel

to their defensive strategy of negative path manipulation.
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ment or attempts to persuade the Board not to appeal would have met
with likely success. It would seem, though, that until the Supreme
Court's impending review of the Piscataway case threatened the
Court's status quo interpretation of Title VII, the civil rights groups
lacked sufficient incentive to devote their resources to a settlement.

IV. Do THE COURTS NEED A TOOL FOR PROTECTING AGAINST
NEGATIVE PATH MANIPULATION?

As discussed in Section IIIA, there are several mechanisms in
place to ameliorate the effectiveness of the conventional model of
interest group path manipulation-or positive path manipulation.
Constitutional and prudential standing requirements, along with
Supreme Court certiorari, help to ratchet up the cost of placing cases
with particular sets of favorable facts before the Supreme Court and
thereby controlling the order by which cases are considered. How-
ever, those mechanisms do not have the same effect on efforts at nega-
tive path manipulation as described in Section IIIB. While standing
has no impact on an interest group's ability to keep cases off the
Supreme Court docket by contributing money to a settlement deal,
certiorari may, in fact, reduce the cost of negative path manipulation
for interest groups. Given the differences between goals of positive
and negative path manipulation, this Section puts forth three possible
mechanisms for ameliorating negative path manipulation and assesses
the costs and benefits of each proposal.

A. Supreme Court Review After Post-Certiorari Settlement

A rule permitting the Supreme Court to issue a ruling in all cases
where it has granted certiorari-without regard to any private disposi-
tion of the case by the parties-would eliminate the ability of interest
groups to manipulate the order of legal decisions or maintain the sta-
tus quo law by wiping cases off of the Supreme Court docket. Post-
certiorari settlements would have no effect on the Court's ability to
establish precedent, eliminating incentives to control precedent
through settlement. Additionally, such a rule would seem to serve
judicial economy by allowing the Court to decide cases in which there
has been a substantial investment of judicial resources. The effective-
ness of such a rule in preventing the type of negative path manipula-
tion illustrated by the Piscataway settlement seems clear. Certainly, a
coalition of national civil rights groups would have little incentive to
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orchestrate a settlement of a case between a teacher and a local school
board if the Court were likely to issue a ruling in spite of the settle-
ment. The Black Leadership Coalition's main interest was not to
resolve the dispute between these individual litigants. Instead the
Coalition was interested in avoiding the probable adverse precedent
that would be generally binding in private affirmative action cases.
However, despite its obvious effectiveness, a rule allowing the Court
to issue decisions on settled cases presents serious constitutional
questions.

Would the Supreme Court have the power to decide a case after
the parties have settled? Answering this question requires an analysis
of the constitutional grant of authority to the federal judiciary defined
by Article III. Of specific relevance are the constraints imposed by
the case or controversy requirement of Article III, Section 2 and the
justiciability doctrines that have evolved in Article III interpretation.
Article III provides as follows:

The judicial power shall extend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, and Trea-
ties made, or which shall be made, under their Authority; to all Cases
affecting Ambassadors, other public Ministers and Consuls; to all
Cases of Admiralty and maritime Jurisdiction; to Controversies to
which the United States shall be a Party; to Controversies between
two or more States; between a State and Citizens of another State;
between Citizens of different States; between a State and Citizens of
the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens
or Subjects.92

1. Effect of the Case or Controversy Requirement
In interpreting Article III and defining the parameters of federal

judicial power, the Supreme Court has focused on what has come to
be known as the "case or controversy" requirement.93 Article III
expressly extends judicial power to nine categories, with each category
generically defined as either cases or controversies. Article III inter-
pretation has centered around giving content to the terms case and

92 U.S. CONST., art. III, § 2.
93 See Robert J. Pushaw, Jr., Article III's Case/Controversy Distinction and the Dual Func-

tions of Federal Courts, 69 NOTRE DAME L. REV. 447, 447-48 (1994).
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controversy. In so doing, the Supreme Court has treated the terms as
virtually interchangeable and collapsed them into the requirement of
"justiciability."94 Therefore, the constitutional validity of a rule
allowing the Supreme Court to issue a ruling after a voluntary settle-
ment by the litigants relies on an application of the justiciability doc-
trines. Of specific concern are the doctrines of standing, ripeness,
mootness and prohibition of advisory opinions, all aimed at con-
straining judicial power to concrete disputes between adverse par-
ties.95 Although each of these doctrines has its root in Article III,
each doctrine also has a significant prudential component.

The prudential concerns underlying each of these justiciability
doctrines fall into three general categories: judicial economy, con-
creteness and adverseness. The Supreme Court touched on each of
these rationales in discussing the prohibition against advisory opinions
in Flast v. Cohen:

[t]he implicit policies embodied in Article III, and not history alone,
impose the rule against advisory opinions.... [The rule] implements
the separation of powers ... [and] also recognizes that such suits are
not pressed before the Court with [the] concreteness provided when a
question emerges precisely framed and necessary for decision from a
clash of adversary argument exploring every aspect of a multifaceted
situation embracing conflicting and demanding interests.96

The justiciability doctrines serve the prudential concern for preserving
judicial resources by ensuring that the doors of the courthouse are not
flung open to every party who has an ideological interest in the out-
come of a case. Additionally, mootness and ripeness-the jus-
ticiability doctrines concerned primarily with timing-seek to ensure
that a case is brought before the court at the point in time when it can
be efficiently decided. The concreteness rationale for justiciability
doctrine can be thought of as a prohibition on hypothetical cases. The
benefits of concreteness were summarized by the Supreme Court's
discussion of standing in Valley Forge Christian College v. Americans

94 Professor Pushaw has formulated an interesting argument against treating "case or con-
troversy" as a single standard of justiciability. He argues that treating the terms as synonymous
cannot be reconciled with the language, history, and structure or Article III. See Id.

95 See, e.g., Diamond v. Charles, 476 U.S. 54, 61-62 (1986); Robert J. Pushaw, Jr., Article
ll's Case/Controversy Distinction and the Dual Functions of Federal Courts, 69 NOTRE DAME L.
REv. 447, 526 (1994).

96 Flast v. Cohen, 392 U.S. 83, 96-97 (1968) (citations omitted).
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United for Separation of Church and State.97 The Court emphasized
the importance of ensuring that legal questions are resolved in a "con-
crete factual context conducive to a realistic appreciation of the conse-
quences of judicial action," rather than the "rarefied atmosphere of a
debating society."98 Finally, the idea that, in an adversarial system,
legal questions are best decided after presentation by adverse parties
is a substantial consideration underlying the doctrines of prudential
justiciability. Again, the standing doctrine-specifically, the injury-in-
fact requirement of standing-offers an exposition of the adverseness
rationale. To a large extent, standing is based on the theory that an
injured party will be the most fervent advocate of his rights.99

Because the Court has focused on these prudential concerns, it
has been willing to adjudicate claims that would be otherwise disquali-
fied under the justiciability doctrines when the policy rationales of
judicial economy, concreteness or adverseness lose force. The Court's
flexible application of the mootness doctrine demonstrates this point.
Although the mootness doctrine emanates from the case or contro-
versy requirement of Article III, the Court generally does not treat it
as a hard and fast constitutional requirement. The mootness doctrine
is riddled with exceptions. Perhaps most notable is the exception
allowing adjudication of a functionally moot case where the legal
question at issue is "capable of repetition yet evading review."'"
When the Court adjudicates such legal questions, the policy concerns
underlying the justiciability doctrines are not implicated. First, judi-
cial economy is served by deciding a legal issue that is likely to
reemerge in case after case, yet never be decided. Second, because
the case must have initially satisfied standing requirements prior to
becoming moot, there is little concern that a decision would be based
on hypothetical facts. Finally, on the issue of adverseness, because
future cases are likely to be mooted as well, there is little likelihood
that any future party would more fervently advocate the legal rights at
stake.

97 454 U.S. 464 (1982).
98 Id. at 472.

99 See United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412
U.S. 669, 687 (1973).

100 The most notable example of an application of this exception is Roe v. Wade where the
Court held that because challenges to abortion legislation present questions that "truly could be
'capable of repetition yet evading review,' the mootness doctrine did not deprive the Court of
jurisdiction over the case. See Roe v. Wade, 410 U.S. 113, 125 (1973).

[Vol. 9:2
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Applying the same type of policy analysis to the proposed rule, a
key question must be: If we construct a rule that would have allowed
the Supreme Court to decide the Piscataway case, could such a rule
satisfy the requirements of justiciability? Given the Court's emphasis
on the prudential nature of mootness and other justiciability doc-
trines, an examination of the key policy considerations-judicial econ-
omy, concreteness and adverseness-must logically be included in any
assessment of the justiciability of a case decided under such a rule.
Assume a simply stated rule such as the following:

After the Supreme Court grants certiorari in a case and all parties to the
action have submitted briefs, a voluntary, private settlement of the case
shall not preclude the Court from deciding the case.

As is the case with the mootness exceptions, concern for preser-
vation of judicial resources supplies a compelling argument in favor of
this proposed rule. Obviously, there has been substantial investment
of judicial resources in any case that has arrived at the Supreme Court
through a grant of certiorari. Additionally, the Supreme Court has
recognized that decisions in cases with broad precedential effect pre-
serve judicial resources by discouraging future litigation over contro-
versies which would be answered by the precedent established in the
case before it. l0 ' The policy concern regarding concreteness is also of
little import in the context of the proposed rule. A case that has
reached the Supreme Court prior to settlement generally includes
facts sufficiently concrete to satisfy the rule against hypothetical cases.
Finally, the proposed rule might be susceptible to criticism regarding
the policy concern of adverseness. By drawing the line at submission
of briefs, the proposed rule assures that the legal arguments will be
fervently advocated on both sides of the legal issue. But, the question
of whether this is sufficient to satisfy the requirement of adverseness
depends upon one's view of the determinative impact of oral argu-
ments. If oral advocacy is thought to be a key factor in the decision-
making process of the Court, the proposed rule might fail the
adverseness test. However, a variation on the rule allowing for the
Court to decide cases that parties settle after they have been briefed
and argued in the Supreme Court would certainly satisfy policy con-
cerns regarding adverseness.

101 Bonner Mall, 513 U.S. at 27-29.
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This analysis demonstrates that it is possible to formulate a rule
that would allow the Supreme Court to decide a case after settlement
while still satisfying the policy considerations underlying the jus-
ticiability doctrines. Therefore, it would seem that given the Court's
emphasis on the prudential nature of justiciability, a rule permitting
review after post-certiorari settlement would not necessarily run afoul
of the case or controversy requirement of Article III, Section 2 as it
has been interpreted by the Supreme Court.

2. Separation of Powers Implications
Accepting the premise that a case decided in accordance with a

rule allowing the Court to decide cases settled subsequent to a grant
of certiorari can be a justiciable case or controversy, it is necessary to
ask a more fundamental question. If a court issues a ruling when no
parties are before it, has it exercised judicial power? Article III, Sec-
tion 2 extends the federal courts' judicial power over nine categories
of cases or controversies. 0 2 Whereas the question of justiciability con-
cerns constraints on the exercise of judicial power (i.e., how far does
the judicial power extend?), the separation of powers question must
focus on the nature of the power being exercised (i.e., what constitutes
judicial power?). Within the context of the trifurcated federal govern-
ment, "judicial power" or the "power to adjudicate" must be distin-
guished from executive and legislative powers. The Supreme Court
noted in the 1919 case Blair v. United States that the fundamental limi-
tations on the power of courts predates the Constitution:

Considerations of propriety, as well as long-established practice,
demand that we refrain from passing upon the constitutionality of an
act of Congress unless obliged to do so in the proper performance of
our judicial function, when the question is raised by a party whose
interest entitle him to raise it.1 °3

In dismissing the suit before it for lack of standing, the Supreme Court
made no reference to Article III.1" Instead, it relied on the nature of
judicial power.0 Because Article III confers judicial power without
defining the term, it can be assumed that Article III, through the use

102 U.S. CONST. art. III, § 2.
103 Blair v. United States, 250 U.S. 273, 279 (1919) (dismissing the suit for lack of standing).
104 Id.
105 Id.
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of the terms judicial power, case and controversy, adopts the common
law understanding of the power of courts. 10 6 The proposition that
Article III only permits the courts to act in a manner that is judicial in
nature was also supported by Justice Field in the 1887 case In re
Pacific Railway Comm'n:1 17 "Whenever the claim of a party under the
constitution, laws, or treaties of the United States takes such a form
that the judicial power is capable of acting upon it, then it has become
a case." 10 8 Finally, in a recent case involving the prudential nature of
the mootness doctrine, Justice Antonin Scalia, in a forceful dissent,
argued that Article III imposes a "jurisdictional impediment" on the
Court's ability to reach the merits of a case that has lost the essential
character of a dispute capable of adjudication:

I cannot believe that it is only our prudence, and nothing inherent in
the understood nature of 'The judicial Power,' that restrains us from
pronouncing judgment in a case that the parties have settled, or a case
involving a nonsurviving claim where the plaintiff has died, or a case
where the law has been changed so that the basis of the dispute no
longer exists, or a case where conduct sought to be enjoined has
ceased and will not recur.10 9

106 See Honig v. Doe, 484 U.S. 305, 339-340 (1988) (Scalia, J. dissenting). In his dissent,
Justice Scalia argued that the Court had no power to hear a case that had been mooted after the
Court granted certiorari. Recognizing that in limited circumstances, the prudential aspects of
the mootness doctrine allow the Court to recognize exceptions, Justice Scalia argues that moot-
ness cannot merely be considered a prudential doctrine. He argued that where a case has been
mooted without a probability of recurrence between the same parties, Court action would no
longer be judicial in nature and would, therefore, not be authorized under Article III. Id. at 613-
614.

107 32 F. 241 (C.C.N.D. Cal. 1887).
108 Id. at 255 (as cited by Justice Scalia in Honig, 484 U.S. at 340).
109 Honig, 484 U.S. at 341 (citations omitted). In support of his argument, Justice Scalia

cites to records of the constitutional convention indicating that the framers intentionally speci-
fied that the nature of the power conferred by Article III is judicial:

"Docr. Johnson moved to insert the words 'this Constitution and the' before the word
'laws.'

"Mr. Madison doubted whether it was not going too far to extend the jurisdiction of the
Court generally to cases arising Under the Constitution, & whether it ought not to be
limited to cases of a Judiciary Nature. The right of expounding the Constitution in cases
not of this nature ought not to be given to that Department.

"The motion of Docr. Johnson was agreed to nem: con: it being generally supposed that
the jurisdiction given was constructively limited to cases of a Judiciary nature." 2 M.
Farrand, Records of the Federal convention of 1787, p. 430 (rev. ed. 1966).
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Providing further support for this argument, Black's Law Dictionary
defines judicial power as "a power involving exercise of judgment and
discretion in determination of questions of right in specific cases
affecting interests of person or property. ' 11°

If judicial power is to be meaningfully distinguished from legisla-
tive power, it must be said, at a minimum, that adjudication requires
parties to be before the Court. A rule allowing the Supreme Court to
issue a ruling with the force of law when no parties are before it would
step outside of the realm of adjudication and encroach upon the legis-
lative function. Such a rule would violate the concept of separation of
powers embodied in the structure of the United States Constitution.
Whatever prudential sense it would make to allow the Court to decide
a case that has been settled, the Court simply does not have the power
to issue such a ruling once the parties have withdrawn from the case.
Justice Scalia articulated this separation of powers argument in his
Honig dissent:

It is assuredly frustrating to find that a jurisdictional impediment pre-
vents us from reaching the important merits of the issues that were the
reason for our agreeing to hear this case. But we cannot ignore such
impediments ... [without doing] substantial harm to a governmental
structure designed to restrict the courts to matters that actually affect
the litigants before them." '

A rule allowing the Supreme Court to decide cases settled after a
grant of certiorari would eliminate the threat of negative path manip-
ulation at the Supreme Court level and might serve judicial economy
by allowing the Court to decide cases in which there has been a signifi-
cant investment of judicial resources. However, such a rule would
permit the Court to exercise power that is more legislative than judi-
cial in nature. Because Article III confers only judicial power, a rule
allowing the Court to decide a case after the parties have withdrawn
would be unconstitutional. Therefore, such a rule is not a viable
option for addressing the problem of negative path manipulation by
interest groups.

110 BLACK'S LAW DICTIONARY 847 (6th ed. 1990).
111 Honig, 484 U.S. at 614.
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B. Rule Against Interest Group Contributions to Post-Certiorari
Settlement

The public dismay over the Piscataway settlement was focused
not only on the timing of the settlement, but also on the fact that
outside interests were absorbing the costs. Even those closest to the
settlement negotiations were aware of the possibility that the deal
would be perceived as a pay-off or perhaps bribery.

Because an interest group's strategy of negative path manipula-
tion is likely to involve a commitment of financial resources, one pos-
sibility for chilling such strategies is to prohibit interest group
contributions to settlements which occur after a grant of certiorari.
Enforcement of such a rule would require judicial approval of post-
certiorari settlement agreements similar to that authorized for class
action suits under the Federal Rules of Civil Procedure.11 2 In effect,
the rule would interject standing requirements into settlement negoti-
ations by allowing only real parties in interest-who must meet the
standing requirements-to contribute to settlements.

However sensible this approach appears at first blush, it would
ultimately prove unworkable without a wholesale prohibition on
interest group contributions to all parties before the courts. An inter-
est group contribution which is earmarked for legal fees, personal
expenses or charitable purposes could be an indirect contribution to
settlement by freeing up a party's own funds for settlement. Thus, the
only way to eliminate the financial involvement of interest groups in
post-certiorari settlements is a flat prohibition on contributions. This
prohibition would have to be in place while a suit is pending, after a
settlement is reached and after the case has been dismissed." 3 The
enforcement and monitoring problems presented by such a proposal
are considerable and would require continuing oversight of the per-
sonal finances of parties. Additionally, given the high cost of litiga-
tion, a flat prohibition on interest group contributions would seem to
disadvantage small, less-wealthy litigants and work to the advantage

112 FED. R. Civ. P. 23 (e) states that "a class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs." This rule is aimed at
protecting the interests of unnamed members of a class, and a judge may deny approval of a
settlement which he believes does not adequately protect those interests.

113 Certainly, a rule allowing the Court to monitor transfer between private parties after a
case has been dismissed presents serious constitutional questions regarding the reach of federal
judicial power.
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of independently funded defendants. Finally, a prohibition on interest
group contributions to settlements would deter a significant number
of settlements unless it were coupled with a rule against interest group
contributions to judgments as well. This would be a radical departure
from our current judicial system and would seem a very high price to
pay for avoiding public perception problems like those created in the
Piscataway case.

C. Rule Against Post-Certiorari Settlement

Could the Supreme Court have forced the parties in the Piscat-
away case to litigate their claims by denying their motion for dismissal
following the settlement agreement? Given the significant investment
of judicial resources as the case progressed through the federal courts,
should the Court have protected the public interest in the precedent
by forcing the parties to litigate their claim? In an effort to determine
the propriety of a rule prohibiting post-certiorari settlement, this sub-
section weighs the public interest in promoting settlement against the
public interest in the precedent which is not established when parties
are permitted to settle.

Rule 41 of the Federal Rules of Civil Procedure provides for dis-
missal of an action "by filing a stipulation of dismissal signed by all
parties who have appeared in the action.""' 4 Although this language
suggests that the dismissal is automatic, a subsequent section indicates
some discretion on the part of presiding courts. Federal Rule of Civil
Procedure 41(a)(2) allows an action to be dismissed "upon order of
the court and upon such terms and conditions as the court deems
proper." Although a broad reading of this language would place the
power to flatly reject a settlement agreement within the discretion of
the court, the public policy favoring private settlement of disputes
generally weighs heavily against such refusals." 5

114 FED. R. Civ. P. 41(a)(1)(ii).
115 Ironically, a rule against post-certiorari settlement may actually promote settlement at

an earlier stage in the process when the policy rationales favoring settlement are stronger. If a
party knows he will be prohibited from settling a case once it reaches the Supreme Court and
thereby avoid the possibility of a broader adverse precedent, he may be more likely to settle the
case prior to a grant of certiorari. However, it would seem that this assertion proves too much
because the same theory would argue for a rule against settling at the trial level so as to force
parties to resolve disputes before resorting to the courts.

[Vol. 9:2
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1. The Policy Favoring Settlement

As a general matter, the law favors and seeks to encourage pri-
vate settlements because settlements tend to ease the burden on judi-
cial resources, decrease the expense and risk of litigation for parties
and result in more satisfying, creative and responsive solutions to
problems." 6 Of these underlying rationales for the policy favoring
settlement, only the aim of saving judicial resources loses substantial
force once a case reaches the Supreme Court. When the remaining
duties of the Court are limited to presiding over oral arguments and
deciding a case, the cost savings for the judicial system are small rela-
tive to the resources already committed. Therefore, if the policy
favoring settlement rested solely upon concerns for judicial adminis-
tration, post-certiorari settlements would be disfavored. However,
also underlying the policy is concern for the costs and risks of litiga-
tion for the parties. The substantial costs of discovery and trial are
behind litigants once they reach the Supreme Court. Nevertheless,
the costs of preparing a Supreme Court brief and presenting an oral
argument are considerable. Additionally, uncertainty is a cost borne
by parties at each stage of the process-a cost that can be eliminated
by settlement. Therefore, it is clear that the spare-the-litigants ration-
ale underlying the policy favoring settlement should continue to be a
serious consideration even after a grant of certiorari

Finally, the Piscataway case provides strong evidence that the
policy's underlying aim of encouraging more satisfying, creative and
responsive solutions to problems continues to be relevant after cases
have reached the Supreme Court. Through a settlement agreement,
both Ms. Taxman and the Board were able to obtain a satisfying solu-
tion by effectively joining interested parties who did not have standing
to participate in the litigation before the Court. Sharon Taxman was
made whole, her attorneys' fees were paid, and she avoided becoming
a national symbol of the anti-affirmative action movement. The
Board served its ideological goals by helping to preserve affirmative
action, it imposed minimal costs on the taxpayers of Piscataway and it
removed Piscataway High School from the glare of the national spot-
light. If the parties had been forced by a rule against settlement to go
to final judgment at the Supreme Court, such mutual satisfaction
could almost certainly not have been achieved.

116 See Margaret Meriwether Corday, Settlement Agreements and the Supreme Court, 48
HASTINGS L.J. 9, 36-41 (1996).
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Although the policy favoring settlement loses some force once
cases have progressed to the level of Supreme Court review, at least
two of the underlying rationales for the judicial system's favorable
view of private settlements are still applicable and should be weighed
against the public interest in rejecting a settlement. This public inter-
est is discussed below.

2. The Public's Interest in Precedent

The Supreme Court has recently spoken out against the party-
centered view of the settlement issue and explicitly recognized the
interests of future litigants, the courts as an institution and the public
in the establishment of precedent."' In a 1993 case concerning the
propriety of granting vacatur after a private settlement, the Court
stated that "[j]udicial precedents are ... valuable to the legal commu-
nity as a whole. They are not merely the property of private litigants
and should stand unless a court concludes that the public interest
would be served by a vacatur."'n 8 Similarly in U.S. Bancorp Mortgage
Co. v. Bonner Mall, the Court highlighted the institutional interest in
discouraging future litigation over controversies which would be
answered by the precedent established in the case before them.119

However, although the Court's assessments of the public interest in
precedent in the context of the issue of vacatur are relevant to a dis-
cussion about the public interest in prohibiting settlement of cases
after a grant of certiorari, the issues are quite different. Whereas par-
ties through a motion for vacatur seek to erase decided precedent, a
party through settlement seeks to avoid establishing precedent.
Clearly, the public's interest in existing precedent is stronger than the
public's interest in future precedent, especially given the fact that
post-certiorari settlement does nothing to disrupt the precedent estab-
lished by the ruling of the Court of Appeals.

3. Weighing the Interests

A per se rule against post-certiorari settlement clearly runs
counter to the public policy favoring settlement. Additionally, a rule
against settlement may impede the due process rights of the parties.

117 Id. at 44-46.
118 Izumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Phillips Corp., 510 U.S. 27, 40 (1993)

(Stevens, J., dissenting).
119 Bonner Mall, 513 U.S. at 26.
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There are compelling fairness arguments against a rule that conscripts
parties into litigating as a public service. Meanwhile, such a rule's
beneficial impact on the public's interest in precedent is questionable
given that the precedent at issue has yet to be established. Therefore,
although the Piscataway case highlights justifiable concerns about
unrestrained negative path manipulation by interest groups, the dras-
tic step of preventing mutually beneficial agreements between parties
before the Supreme Court is not warranted.

V. CONCLUSION

When the Black Leadership Council "plopped down a bag of
money"'2 before the Piscataway Board of Education and persuaded it
to settle a case pending before the Supreme Court that had the poten-
tial for dramatically redefining the parameters of acceptable affirma-
tive action, the Council presented the country with a very visible
example of negative path manipulation. Although successful path
manipulation is made somewhat more difficult by certiorari and stand-
ing requirements, negative path manipulation-or the act of removing
pending or potential cases from Supreme Court review-is unaffected
by such factors. Although the perception created by the ease with
which civil rights groups were able to buy the status quo in affirmative
action law is admittedly troublesome, the "cures" are quite clearly
worse than the "disease." The unusual circumstances of the Piscat-
away case produced an extreme example of negative path manipula-
tion which offended many people's sense of fairness and justice.
However, as civil rights leaders said repeatedly in the days following
the settlement: bad cases make bad law. And in this case, a bad set-
tlement should not justify drastic changes in the way the Supreme
Court addresses settlements generally.

120 This is a reference to one Board member's characterization of the Black Leadership
Council's involvement in the settlement. Van Riper Interview, supra note 12.


