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I. INTRODUCTION

Pat and Carol met in college and fell in love. They waited until
after college to live together but have lived together ever since. It has
been ten mostly happy years. Pat and Carol are now raising two chil-
dren together in the house they saved for and bought together. They
had no idea that raising children would be so hard or so much fun. As
with everything else in their lives, Pat and Carol take this responsibil-
ity seriously and share in it equally. They look forward to seeing their
children grow up. They also look forward to growing old together,
even though, God knows, it is not always easy staying together. But
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ten years ago when they first moved in together, Pat and Carol prom-
ised each other they would always try to work things out, regardless of
the circumstances. So far, things have worked out pretty well.

Pat and Carol's story could be anyone's story, including yours or
mine. Are Pat, Carol and their two children a "family?" Your answer
may or may not depend on whether Pat and Carol are married.
Should they be married? Does it matter whether Pat and Carol are a
man and a woman, Black and white, or two men or two women who
may be Black and white? Should any of these things matter? Let us
assume for a moment that Pat and Carol are a man and a woman.
Thirty years ago, they would have been unable to get married in at
least sixteen states in this country if Pat was Black and Carol was
white, or vice versa. But now, because of Supreme Court rulings like
Loving v. Virginia,1 they can. If, however, Pat and Carol are two men
or two women they cannot legally marry each other in any of the fifty
states. But the Hawaii Supreme Court may change this.

On May 5, 1993, the Hawaii Supreme Court took an unprece-
dented step when it held in Baehr v. Lewin2 that, absent a compelling
state interest, the State of Hawaii could not constitutionally prohibit
people of the same sex from entering into a civil marriage as that insti-
tution has been constructed by the State.3 As a result of this
extraordinary holding,4 Baehr has been touted as one of "the most
important gay rights decision[s] since Hardwick."5 I will argue, how-
ever, that it is not really a gay rights case.

1 388 U.S. 1 (1967).
2 852 P.2d 44 (Haw. 1993) aff'd. sub nom Baehr v. Miike, 950 P.2d 1234 (Haw. 1997).
3 Id. at 68.
4 Baehr's holding is extraordinary because it appears to be the first time any state court has

held that a state marriage statute discriminates on its face on the basis of sex. See Andrew
Koppelman, Why Discrimination Against Lesbians and Gay Men is Sex Discrimination, 69
N.Y.U. L. REV. 197, 202 (1994) [hereinafter Koppelman, Discrimination] ("Baehr appears to be
the first judicial opinion in the United States to hold that discrimination against same-sex
couples is sex discrimination."). Compare Jones v. Hallahan, 501 S.W.2d 588 (Ky. 1973)
(rejecting argument that state's refusal to issue appellants, two females, a marriage license vio-
lated appellants' constitutional "rights to marry, associate, and exercise religion freely."); Baker
v. Nelson, 191 N.W.2d 185 (Minn. 1971) (subsequent history omitted) (holding that state mar-
riage statutes did not offend the United States Constitution); Singer v. Hara, 522 P.2d 1187
(Wash. Ct. App. 1974) (subsequent history omitted) (holding that state marriage statutes did not
violate the federal or state constitutions).

5 Koppelman, Discrimination, supra note 4 at 201. The reference to "Hardwick" is a refer-
ence to the Supreme Court decision in Bowers v. Hardwick, 478 U.S. 186 (1986) (finding no
constitutional infirmity in Georgia's criminal sodomy statute as applied to homosexuals but
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The specter of same-sex marriage or, more precisely, homosexual
6marriage, produced by the Baehr v. Lewin opinion has haunted the

public imagination ever since Baehr was published, and has produced
an incredible, if mostly negative, response, from all levels of govern-
ment. In 1997, for example, the federal government passed the
Defense of Marriage Act, which specifically defines "marriage" as a
union between a man and a woman for purposes of interpreting any
federal rule or regulation.7 What this means is that partners in a
same-sex marriage would not be entitled to file joint federal tax
returns, for example. In addition, no state or United States territory
or possession is required to recognize a valid same-sex marriage law-
fully conducted in another jurisdiction.' At the state level, at least
twelve states have passed their own legislation making invalid for pur-
poses of state law any same-sex marriages lawfully entered into in
another jurisdiction.9 Twenty-nine states have legislation specifically
outlawing same-sex marriages.10

The State of Hawaii has also responded with a flurry of activity.
During the five year interval since Baehr was first decided, for exam-

explicitly leaving undecided whether the same statute would be constitutional if applied to
heterosexuals).

6 1 am using the term "homosexual marriage" to mean the marriage of two gay men or two
lesbians to each other. I draw this distinction because, under Hawaii's existing marriage law, two
homosexuals can marry each other provided that they are of the opposite sex, i.e., a gay man and
a lesbian can legally marry each other in Hawaii. This latter scenario, however, does not concern
most people nor strike fear into their hearts. Rather, the real specter posed by the legalization
of same-sex marriage is that two homosexuals will be allowed to marry each other. See infra text
accompanying notes 191, 263.

7 1 U.S.C. § 7 (1998).
8 See 28 U.S.C. § 1738C (1998).
9 See, e.g., ALASKA STAT. § 25.05.013 (Michie 1998); GA. CODE ANN. § 19-3-3.1 (1998);

IDAHO CODE § 32-209 (1997); 750 ILL. COMP. STAT. 5/213.1 (West 199); IND. CODE § 31-11-1-1
(1998); KAN. STAT. ANN. § 23-115 (1997); MICH. CoMP. LAws ANN. § 551-272 (West 1998); N.D.
CENT. CODE § 14-03-08 (1997); 23 PA. CONS. STAT. ANN. § 1704 (West 1998); S.C. CODE ANN.
§ 20-1-15 (Law Co-op. 1997); TENN. CODE ANN. § 36-3-113 (1998); VA. CODE ANN. § 20-45.2
(Michie 1998).

10 See Ban On Same Sex Marriage Gains Support, Some Members Of The Judiciary Com-
mittee Say They Voted For The Bill To Avoid A Battle That Would Hurt Gay Rights And The
State's Image, PORTLAND PRESS HERALD, Mar. 21, 1997, at 3B. According to this newspaper
article, the twenty-nine states are: Alabama, Arizona, California, Colorado, Delaware, Florida,
Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, Louisiana, Maryland, Michigan, Minnesota,
Mississippi, Missouri, Montana, New Hampshire, North Carolina, Oklahoma, Pennsylvania,
South Carolina, South Dakota, Tennessee, Texas, Utah, and Virginia. Not all of these states,
however, passed legislation limiting marriage to one man and one woman within the five year
time span since Baehr was published. See, e.g., ARIZ. REV. STAT. § 25-125 (1998) (effective
1980).
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pie, the State created a Commission on Sexual Orientation and the
Law. Its purpose was to examine the same-sex marriage issue from a
public policy perspective and report back to the legislature with its
findings and recommendations." The Baehr case has been tried in the
First Circuit Court and is currently back on appeal to the Hawaii
Supreme Court." The Hawaii legislature has been busy proposing
constitutional amendments," revising Hawaii's marriage statutes14 and

11 See 1995 Haw. Sess. Laws, Act 5 § 3. The Commission on Sexual Orientation and the
Law (the "Commission") was assigned three tasks by the state legislature. Specifically, the Com-
mission was asked to:

(1) Examine the major legal and economic benefits extended to married opposite-sex
couples but not to same-sex couples;

(2) Examine the substantial public policy reasons to extend or not to extend such benefits
in part or in total to same-sex couples; and

(3) Recommend appropriate action which may be taken by the legislature to extend such
benefits to same-sex couples.

Id. The Commission was unable to reach an unanimous agreement on any of the three issues the
Commission was asked to address, or with respect to its findings and recommendations. Instead,
two "opinions" were generated by the Commission, one drafted by a three member majority and
the other by a two member minority. See Report of the Commission on Sexual Orientation and
the Law.

12 See infra Part V. for a discussion of Baehr on remand.
13 During the 1997 legislative session, the Hawaii legislature was successful in passing a bill

proposing a constitutional amendment to article I of the state constitution (the Bill of Rights)
that would "clarify that the legislature has the power to reserve marriage to opposite-sex couples
.... .H.B. 117, 19th State Leg. §1 (Haw. 1997). Under the state constitution, the proposed
amendment must "be submitted to the electorate for approval or rejection upon a separate bal-
lot." HAW. CONST. art. XVII, § 3 (1978). If approved by Hawaii voters during the next general
election in 1998, the amendment would not be subject to veto by the governor. HAw. CONST.
art. XVII, § 4 (1978).

The language of the 1997 proposed constitutional amendment differs markedly from consti-
tutional amendments proposed by the Hawaii legislature in the past. For example, in 1996, a
house bill proposed to amend article IX of the state constitution (Public Health and Welfare) to
include a definition of "marriage in the State of Hawaii as the legal association wholly reserved
for the lawful union of one man and one woman as husband and wife." H.B. 3256, 18th State
Leg. §1 (Haw. 1996). According to Professor Jon Van Dyke (a professor of constitutional law at
the University of Hawaii's William S. Richardson School of Law), the language of the proposed
constitutional amendment in House Bill 117 was chosen explicitly to avoid the problem identi-
fied by the United States Supreme Court in Romer v. Evans, 517 U.S. 620 (1996). (Informal
interview with Jon Van Dyke (Sept. 12, 1997)). In Romer, the Supreme Court struck down as
violative of the federal Equal Protection Clause a Colorado constitutional amendment that pro-
hibited all legislative, executive or judicial action at either the state or local government level
designed to protect gay men and lesbians because it imposed a greater political burden on advo-
cates of gay and lesbian rights than on advocates of other positions. Romer, 517 U.S. at 635.
Hawaii's proposed amendment, in contrast to Colorado's, simply allows, but does not require,
the legislature to enact legislation limiting marriage to opposite-sex couples. The theory, there-
fore, is that because advocates on both sides of the same-sex marriage issue can participate in the
decision regarding whether the legislature will reserve marriage to opposite-sex couples, no addi-
tional political burden is placed on any faction. (Informal interview with Jon Van Dyke (Sept.
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enacting a "reciprocal beneficiaries" law,15 all in an effort to take the
same-sex marriage issue away from the Hawaii courts.

12, 1997)). The problem with this theory, however, is that the Hawaii legislature has already
enacted a statute that limits marriage to opposite-sex couples. Id.; see HAW. REV. STAT. §572-1
(Supp. 1994); see infra notes 14, 108.

On November 3, 1998, Hawaii voters approved the constitutional amendment proposed by
House Bill 117. It is not clear, at this point, what impact the new amendment will have on the
Hawaii Supreme Court as it decides the second appeal in the Baehr case, which is still pending.
The Court has requested additional briefing on this issue. See Baehr v. Miike, No. 91-1394-05
(Haw. 1998) (Order) at 2 (ordering defendant/appellant to "file a supplemental brief explaining
... the retrospective and prospective effect, if any, of the marriage amendment upon the disposi-
tion of this appeal[;]" and ordering plaintiffs/appellees to "file a supplemental answer in
response to [defendant/appellant's] supplemental brief.") If the Hawaii Supreme Court affirms
the state circuit court's ruling, Hawaii may well find itself in the unenviable position of having at
least two of the provisions in its constitution conflict. More specifically, if the Hawaii Supreme
Court affirms the circuit court's ruling that the State failed to establish a compelling state inter-
est to justify its ban on same-sex marriage under Hawaii's marriage statutes, then, according to
the Hawaii Supreme Court in the first Baehr case, such statutes would violate Hawaii's equal
protection clause and, arguably, Hawaii's equal rights amendment (Haw. Const. art. I, §3
(1972)) as well. Under the new constitutional amendment, however, the same statutes, if re-
enacted by the state legislature, should be valid. Again, it is unclear how this tableau will actu-
ally play out in the Hawaii Supreme Court. See generally infra Part V. for a discussion of Baehr
on remand. In cases where constitutional provisions conflict, however, the more specific one
generally prevails. See Employees' Retirement Sys. v. Ho, 352 P.2d 861, 876 (Haw. 1960) ("It is
a settled rule of construction 'that where there is, in an act or Constitution, a specific provision
relating to a particular subject, such provision will govern in respect to that subject as against
general provisions in the act or Constitution, although the latter standing alone would be broad
enough to include the subject to which the more particular provision relates."' (quoting City of
Tulsa v. Southwestern Bell Telephone Co., 75 F.2d 343, 351 (10th Cir. 1935)).

14 Compare HAW. REV. STAT. § 572-1 (1985) ("In order to make valid the marriage con-
tract, it shall be necessary that .... ") with HAW. REV. STAT. § 572-1 (Supp. 1994) ("In order to
make valid the marriage contract, which shall be only between a man and a woman, it shall be
necessary that .... ") (emphasis added).

15 See H.B. 118, 19th State Leg. (Haw. 1997). Under the new law, some of the rights and
benefits traditionally extended to married couples are now extended to people who enter into a
reciprocal beneficiary relationship with another person, such as group health plan benefits, the
right to make health care decisions and hospital visitation rights, the right to hold real property
as tenants by the entirety, the right of a surviving reciprocal beneficiary to an elective share of a
decedent's augmented estate, the right to sue for wrongful death and accidental death benefits,
among others. Id. §§ 2, 3, 10, 12, 19.

Hawaii's reciprocal beneficiaries law, however, is not limited to gay and lesbian couples.
Instead, the new law applies to any two unmarried people who are, among other things, legally
prohibited from marrying each other. According to the legislature, the law is aimed at people
"who have a significant personal, emotional, and economic relationship with another individual
yet are prohibited by... legal restrictions from marrying. For example, two individuals who are
related to one another, such as a widowed mother and her unmarried son, or two individuals
who are of the same gender." Id. § 2.

The broad scope of the reciprocal beneficiaries law, therefore, makes clear that the Hawaii
legislature was not recognizing and protecting gay and lesbian rights and relationships per se.
Indeed, ostensibly because of the broad scope of the new law, five of the largest businesses



CIVIL RIGHTS LAW JOURNAL

And of course, Baehr has generated considerable legal commen-
tary.16 Significantly, some of the most well-known proponents of les-
bian and gay rights have tended to argue that legalizing same-sex
marriage is primarily a sex discrimination issue. 7 But what does this
mean? Does it mean that sexual orientation has no place in the same-
sex marriage debate? If so, then the argument is troubling. On one
hand, couching same-sex marriage strictly in terms of sex discrimina-
tion may be politically pragmatic.18 On the other hand, however,
downplaying the sexual orientation aspect of the same-sex marriage
debate is problematic, because the interests of gay men and lesbians
as gay men and lesbians are not and will not be served by such a strat-
egy. To see this point, one need look no further than Baehr v. Lewin
itself. The Hawaii Supreme Court declined to see the case as a lesbian
and gay, sexual orientation challenge. For example, the court summa-
rily rejected the plaintiffs' right to privacy claim that homosexuals, like
heterosexuals, have a fundamental right to marry, which, absent a
compelling state interest, cannot be infringed by the state.' 9 Further,
in deciding plaintiffs' equal protection claim, the court effectively dis-
missed plaintiffs' homosexuality, finding plaintiffs' sexual orientation

operating in Hawaii filed suit in federal district court arguing, among other things, that the new
law violates the federal Employee Retirement Income Security Act, which regulates pensions
and benefit plans. (Telephone interview with John D'Amato, plaintiffs' attorney (Sept. 11,
1997)). The State, through its Attorney General, Margery Bronster, has now taken the position
that the reciprocal beneficiaries law does not apply to all group health plans or to all health care
plan contractors. Instead, the new law only applies to employers that contracted with insurance
companies for their group health plans. Of the 320,000 people in Hawaii covered by group
health plans, therefore, the new law will only potentially benefit 0.6% of the eligible group, or
1,800 people. Id. Consequently, the reciprocal beneficiaries law, even if it survives judicial scru-
tiny, will only have a marginal impact.

16 See, e.g., Christopher J. Keller, Divining the Priest: A Case Comment on Baehr v. Lewin,
12 LAW & INEQ. 483 (1994) (footnote omitted); Anthony C. Infanti, Baehr v. Lewin: A Step in
the Right Direction for Gay Rights?, 4 LAW & SEX. 1 (1994); Koppelman, Discrimination, supra
note 4; Barbara J. Cox, Same-Sex Marriage and Choice-of-Law: If We Marry In Hawaii, Are We
Still Married When We Return Home?, 1994 Wis. L. REV. 1033 (1994).

17 See, e.g., Sylvia A. Law, Homosexuality And The Social Meaning Of Gender, 1988 Wis.
L. REV. 187, 230-31 (1988) ("Wholly apart from the question of whether homosexuality is a
constitutionally suspect classification, laws barring marriage of two people of the same sex dis-
criminate on the basis of gender."); Marc A. Fajer, Can Two Real Men Eat Quiche Together?
Storytelling, Gender-Role Stereotypes, and Legal Protection for Lesbians and Gay Men, 46 U.
MIAMI L. REV. 511, 634-38 (1992); see generally Koppelman, Discrimination, supra note 4;
Andrew Koppelman, The Miscegenation Analogy: Sodomy Law as Sex Discrimination, 98 YALE
L. J. 145 (1988).

18 See discussion infra Part III.
19 Baehr v. Lewin, 852 P.2d at 57; see discussion infra Part II.C.1.

[Vol. 9:1
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irrelevant for purposes of its equal protection analysis.2" In other
words, adopting a very literal sex discrimination analysis enabled the
Hawaii Supreme Court to render the fact that plaintiffs were lesbians
and gay men invisible; their sexuality ostensibly made no difference
whatsoever in the court's decision. In short, the court ultimately
decided the case in favor of plaintiffs on an equal protection basis in
spite of, rather than because of, their homosexuality.

I interpret the sex discrimination argument being made by lesbian
and gay rights proponents very differently than the interpretation
apparently adopted by the Hawaii Supreme Court. I think the plain-
tiffs' argument was that laws prohibiting same-sex marriage discrimi-
nate on the basis of sexual orientation. Sexual orientation
discrimination, in turn, is very much a form of sex discrimination 21

and, for this reason, laws prohibiting same-sex marriage fail, or should
fail, a sex-based equal protection challenge. 22 This link between sex-
ual orientation and sex discrimination is what is missing from the
Baehr v. Lewin opinion and from much of the public discourse on the
same-sex marriage issue.23

20 Baehr v. Lewin, 852 P.2d at 53 n.14; see discussion infra Part II.B.1.
21 See generally, Francisco Valdes, Queers, Sissies, Dykes, and Tomboys: Deconstructing the

Conflation of "Sex," "Gender, " and "Sexual Orientation" in Euro-American Law and Society, 83
CAL. L. REV. 1 (1995) [hereinafter Valdes, Queers]; see also discussion infra Parts I, II.B.2 and
II.B.3.

22 See generally Koppelman, Discrimination, supra note 4; see also Fajer, supra note 17 at
634-38.

23 At the same time, there is something intuitively appealing about simply saying, as the
Hawaii Supreme Court did, that laws prohibiting same-sex marriage discriminate on the basis of
sex-period. In other words, the sex of one's intimate partner just does not matter from a con-
stitutional law perspective and, therefore, discriminating against someone because her partner is
of the same sex violates the constitution. See infra Parts I, II.B.2 & 3. II.C.2, and III for further
analysis. But this kind of analysis, i.e., an analysis which ignores the sexual orientation discrimi-
nation at work in the same-sex marriage context or, indeed, in any context in which homosexuals
bring claims of discrimination based on their sexuality, seems appropriate in a society that has
gotten past its fear and/or loathing of homosexuality; it seems appropriate in a society that no
longer labels and then mistreats homosexuals. Unfortunately, we do not live in such a society, at
least not today. Consequently, until homosexuality no longer matters to our society, it is impera-
tive to acknowledge and discuss the fact that sexual orientation discrimination as a form of sex
discrimination is at the heart of claims brought by homosexuals based on their sexuality. Cf.
MARTHA MINOW, NOT ONLY FOR MYSELF: IDENTITY, POLITICS, AND THE LAW (1997) (explor-
ing identity politics in the United States and concluding that it is appropriate and even necessary
at times to emphasize one's group identity. In other words, sometimes one's group-based iden-
tity matters as in when society responds to and/or seeks to redress group-based harm, that is,
harm suffered by virtue of one's membership in a socially constructed group. Minow thus takes
the position that it is necessary to take race and gender, for example, which are group-based
identities, into account for purposes of affirmative action policies and to properly enforce this
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I therefore revisit Baehr v. Lewin five years after it was published
to analyze the case from a Queer Legal Theory24 perspective. From
this perspective, and for reasons developed below, I argue that Baehr
is really not a lesbian and gay rights case. In making this argument, I
seek to refocus the same-sex marriage debate on sexual orientation
discrimination as a form of sex discrimination. In so doing, I hope to
provide legislatures, courts and advocates of same-sex marriage with a
workable framework to talk about and address the same-sex marriage
issue in favor of lesbians and gay men.

Before proceeding, I want to make clear what I am and am not
claiming. I am not claiming that same-sex marriage is a goal that
should be pursued by all advocates for gay and lesbian rights. Indeed,
the lesbian and gay communities themselves appear to be split on this

25issue.
My claim is simply this: Since legalizing same-sex marriage is an

issue already being discussed and a strategy already being pursued, it
is imperative that these discussions and this strategy be framed in
terms of sexual orientation discrimination as a form of sex discrimina-
tion. I take this position for several related reasons. First, the out-
comes of these discussions and strategy, whether in favor of or against
same-sex marriage, will impact most directly on the lives of homosex-
uals.26 We should not lose sight of this fact.27 Second, by refocusing

country's civil rights laws. I believe that the same-sex marriage debate is analogous-it is one of
those instances where it is appropriate and necessary even for a person to assert her group-based
identity as a homosexual).

24 The phrase "Queer legal theory," as used here, is defined by Professor Francisco Valdes
"to signify a self-conscious, self-defined, and self-sustaining body of liberational legal scholarship
that voices and pursues the interests of sexual minorities as its particular contribution toward the
end of sex/gender subordination." Valdes, Queers, supra note 21, at 349 (footnote omitted).

25 Compare Nan D. Hunter, Marriage, Law, and Gender: A Feminist Inquiry, 1 LAW & SEX.
9 (1991) [hereinafter Hunter] (arguing that legalizing lesbian and gay marriage is a worthwhile
goal because marriage between two women or two men would transform the institution of mar-
riage for everyone); with Nancy D. Polikoff, We Will Get What We Ask For: Why Legalizing Gay
and Lesbian Marriage Will Not "Dismantle the Legal Structure of Gender in Every Marriage," 79
VA. L. REV. 1535, 1536 (1993) (arguing that "the desire to marry in the lesbian and gay commu-
nity is an attempt to mimic the worst of mainstream society, an effort to fit into an inherently
problematic institution that betrays the promise of both lesbian and gay liberation and radical
feminism.")

26 It seems safe to assume that most same-sex couples who wish to marry will likely be gay
or lesbian. See Cox, supra note 16, at 1039 n.14. (explaining that any same-sex marriage deci-
sion will have a direct impact on these gay and lesbian couples).

27 More than this, we need to remember that, "'[l]egal interpretation takes place in a field
of pain and death."' Martha Minow, Interpreting Rights: An Essay for Robert Cover, 96 YALE
L.J. 1860, 1893 (1987) (quoting Robert Cover, Violence and the Word, 95 YALE L.J. 1601 (1986))

[Vol. 9:1
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the same-sex marriage debate on sexual discrimination based on sex-
ual orientation, we send a message to the general public, our elected
officials and the legal community, particularly the courts, that it is nec-
essary and acceptable to discuss homosexuality in public forums.
Finally, if we make this conscious effort to publicly talk about same-
sex marriage in terms of sexual orientation discrimination as a form of
sex discrimination, we may eventually convince the rest of society that
homosexuals qua homosexuals and their relationships are entitled in
and of themselves to legal recognition and protection. This last point
is really what the debate over same-sex marriage is about.28 Unfortu-
nately, American society will not reach this point if discussions about
homosexuality cannot occur openly in the first place.

Drawing on the work of Francisco Valdes, Part I sets out the the-
oretical framework for this article. The centerpiece of Valdes' work is
the idea of "conflation."29 More specifically, Valdes claims that sex,
gender and sexual orientation are conflated in American law and soci-
ety. This conflation not only molds everyone subject to it into "cor-
rect" sex and gender roles, it also creates and perpetuates an ideology
Valdes calls "hetero-patriarchy," which privileges male/masculinity
over female/femininity. The key to his thesis is that hetero-patriarchy
affects all of us adversely, but is particularly detrimental to women
and sexual minorities.

[hereinafter Minow, Interpreting Rights]. Minow elaborates on this important concept, and
writes, "[j]udges may use words and interpret texts, but their words organize and justify official
acts of power. Those acts hurt some people and help others." Id. at 1894. See also Kendall
Thomas, Beyond the Privacy Principle, 92 COLUM. L. REV. 1431,1515 (1992) (arguing in the
context of laws criminalizing homosexual sodomy that, "[aifter Hardwick, it may be said that
legal interpretation is more than an occasion for the justification of violence that has occurred or
is about to occur. Legal interpretation can and does itself function as an agency, accessory and
instrument of violence. From this perspective, Bowers v. Hardwick can be read as a graphic
contemporary sign of the vengeance with which the language of law is inscribed or 'written' on
the bodies of gay and lesbian Americans.").

28 By demanding the right to marry, gay couples in effect demand that society do more than
simply tolerate them; they demand instead that society "affirmatively give recognition to their
coupled status." Mary Anne Case, Couples and Coupling in the Public Sphere: A Comment on
the Legal History of Litigating for Lesbian and Gay Rights, 79 VA. L. REV. 1643, 1659 (1993)
[hereinafter Case, Couples].

29 The term "conflation" means "a combining, as of two variant readings into a single
text[.]" Webster's New World Dictionary of the American Language at 298. For Valdes, then,
his "conflation" is a combining together, or aggregation, of three distinct and seemingly unre-
lated constructs, namely, sex, gender and sexual orientation. Valdes argues that we are used to
thinking about each of these three constructs, i.e., sex, gender and sexual orientation, as if they
had nothing whatsoever to do with each other when in fact all three are intricately and systemat-
ically linked, or conflated, together. See generally infra Part II.

19981
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Part II undertakes a counter-conflationary analysis of Baehr v.
Lewin to examine and explain the "inconsistency" in the Baehr major-
ity's 3° apparently pro-gay and lesbian equal protection holding and its
apparently anti-gay and lesbian fundamental right to marry holding.
This "inconsistency" is bared through the conflation, because a
counter-conflationary analysis reveals that lesbian and gay rights were
either marginalized or rejected in both portions of the Baehr major-
ity's opinion. Part II, therefore, establishes that Baehr v. Lewin is
much less of a gay and lesbian rights case than it appears on first
analysis.

Part II.A. provides a brief overview of the Baehr decision. Part
II.B. sets out and critiques the Baehr majority's equal protection anal-
ysis and holding using the conflationary framework detailed in Part I.
The majority's decision to make plaintiffs' homosexuality irrelevant to
its equal protection analysis and its use of the miscegenation analogy
is specifically critiqued. Although the majority's use of the miscegena-
tion analogy is persuasive in the same-sex marriage context, it is ahis-
torical and ignores the ideology of oppression and supremacy that
underlies the prohibition against interracial marriages and same-sex
marriages. The majority's use of the analogy, in other words, is per-
suasive, but for reasons left completely unstated by the majority.

30 When Baehr was originally decided, it resulted in three separate opinions by the Hawaii

Supreme Court: (a) a plurality decision by Associate Justice Levinson and then acting Chief
Justice Moon, which held that absent a compelling state interest the State could not prohibit
same-sex marriages, Id. at 68; (b) a concurring decision by Chief Judge Burns of the Intermedi-
ate Court of Appeals, which took the position that the case needed to be remanded to the circuit
court to resolve genuine issues of material fact, namely, to determine "whether heterosexuality,
homosexuality, bisexuality, and asexuality [were] 'biologically fated .... "' Id. at 70; and (c) a
dissenting opinion by Judge Heen of the Intermediate Court of Appeals, which agreed with and
adopted the State's position that prohibiting same-sex marriages did not unconstitutionally
infringe upon any of plaintiffs' rights. Id. at 70-74. Retired Justice Hayashi, according to Judge
Heen, would have joined in the dissent had his term of appointment not expired prior to the
decision being rendered. Id. at 70. See also infra, note 126.

On April 22, 1993, Associate Justice Paula Nakayama was appointed to the Hawaii Supreme
Court. She later joined the Baehr plurality upon a motion for reconsideration filed by the State.
In clarifying its mandate to the circuit court, the plurality with Justice Nakayama joining stated:

Because, for the reasons stated in the plurality opinion filed in the above-captioned matter
on May 5, 1993, the circuit court erroneously granted Lewin's motion for judgment on the
pleadings and dismissed the plaintiffs' complaint, the circuit court's order and judgment
are vacated and the matter is remanded for further proceedings consistent with the plural-
ity opinion.

Id. at 74 (emphasis added). The plurality opinion, in other words, was transformed into a major-
ity opinion. Id. For this reason, the Baehr plurality decision will be referred to as a majority
opinion throughout this article.
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After these unstated reasons are examined, I explain why the analogy
works in the same-sex marriage context. Section II.B. concludes that
plaintiffs' homosexuality was not irrelevant to the majority's equal
protection analysis but should have been central to it. Indeed, I argue
that the majority could have focused on plaintiffs' homosexuality and
still held Hawaii's marriage statutes were facially discriminatory on
the basis of sex.

Part II.C. examines and critiques the Baehr majority's fundamen-
tal rights analysis. Even though the majority erred in holding that the
fundamental right to marry did not extend to same-sex couples, the
two parts of the majority's opinion-equal protection and fundamen-
tal rights-achieve the same result. Both parts of the opinion
marginalize plaintiffs' homosexuality by either making it irrelevant or
failing to protect it. Part II.C. then develops an alternative theory to
decide fundamental rights claims and argues that, if this alternative
theory had been conscientiously applied, the Baehr majority would
have reached a different result with respect to plaintiffs' fundamental
rights claim. The section concludes with an argument that the major-
ity's privacy holding has far-reaching and potentially negative implica-
tions for other individual lesbian and gay rights.

Part III shows why, especially in light of Baehr v. Lewin, the
framework for examining same-sex marriage matters and why it is
particularly necessary for proponents to formulate the debate in terms
of sexual orientation discrimination as a form of sex discrimination.
The Baehr case illustrates what happens when a court, either at the
urging of the parties or on its own, adopts the position that same-sex
marriage is a sex discrimination issue without also considering the sex-
ual orientation discrimination involved. When a court or a legislature
adopts such an approach, the implications are troubling for society in
general and the lesbian and gay community in particular. Such an
approach makes the lives of homosexuals invisible; it sends a clear
message to society that it is not acceptable to discuss homosexuality in
a public forum; and it reflects and may perpetuate negative attitudes
about lesbians and gay men. It may even be interpreted as legitimat-
ing violence against homosexuals. Perhaps even more subtly, how-
ever, by adopting a position that ignores sexual orientation
discrimination in the same-sex marriage context, a court acts, in effect,
to sanction a form of sex discrimination.
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Part IV therefore concludes by urging proponents of gay and les-
bian rights, courts, legislatures and the general public to refocus the
debate about same-sex marriage on sexual orientation discrimination
as a form of sex discrimination. Only by doing so can the rest of soci-
ety be convinced that homosexuals as homosexuals and their relation-
ships are entitled in and of themselves to legal recognition and
constitutional protection. We all have a stake in this debate, because,
unless we reconceptualize sex discrimination to include both gender
and sexual orientation discrimination, we, as a society, will effectively
allow many forms of sex discrimination to go unnoticed and, there-
fore, unchecked.

As a postscript, Part V briefly discusses and analyzes the argu-
ments raised by the State of Hawaii to support its position that it has
compelling interests to prohibit same-sex couples from marrying. This
Part argues that, if Hawaii's equal protection clause was the only pro-
vision of the state constitution the Hawaii Supreme Court had to con-
tend with, then Hawaii's marriage statutes should be struck down.
The article's ultimate conclusion is, however, that the new constitu-
tional amendment, which grants the Hawaii legislature the authority
to define marriage as a union between a man and a woman, calls the
outcome of the case into question.

II. THE CONFLATIONARY ACcouNT OF SEX, GENDER AND

SEXUAL ORIENTATION

As the title suggests, this section will attempt to summarize "the
conflationary account of sex, gender and sexual orientation." In a
nutshell, this means explaining what Francisco Valdes calls the "con-
flation." In short, this section will show that sex, gender and sexual
orientation are intentionally conflated in society and, later, in the
Baehr v. Lewin case as well. But the conflation is more than three
distinct constructs; unbeknownst to most of us, it molds us into "cor-
rect" social and sexual gender roles. In other words, the conflation is
an ideology that is not benign. Rather, it is invidious, coercive, and
premised on masculine, heterosexual male dominance and superiority.

I conclude by arguing that such a preference for things male/mas-
culine is detrimental to all of us, but especially to women and sexual
minorities. Since this framework is the foundation for the rest of this
article and its different claims, I will spend some time explaining each
of the concepts I just summarized.

[Vol. 9:1
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We are accustomed in this society to thinking about sex and sexu-
ality as disaggregated. That is, we do not usually think that gender or
sexual orientation are related to sex. But in reality, all three of these
constructs, "sex," "gender" and "sexual orientation," are intricately
and systematically connected. According to Francisco Valdes, "sex,"
"gender" and "sexual orientation" are artificially but intentionally
conflated in "Euro-American"31  society.32  As used here, "sex"
denotes external genital anatomy;33 "gender" "denotes the social con-
structions understood as 'male' and 'female' or 'masculine' and 'femi-
nine[;]"' it signifies, in other words, "the personal appearance,
personality attributes, and socio-sexual roles that society understands
to be 'masculine' or 'feminine,' and which society imposes on individ-
uals on the basis of sex assignments[;] '' 34 and "sexual orientation"
"denotes only the apparent or actual inclination(s) of sexual or affec-
tional interests or desires among humans toward members of the same
sex, the other sex, or both sexes. 35

Each of these three constructs are interconnected by what Valdes
calls "Legs," or lines of linkage. Thus, under the conflation, a person's
sex is linked to gender because "sex" is deemed to absolutely deter-
mine gender. 36 This first conflation of sex and gender, or what Valdes
calls "Leg One," is probably the easiest to understand because it is the
easiest to recognize. Sex determines gender. Stated alternatively, a
person's gender is deduced absolutely from her sex; if your sex assign-
ment at birth is female, you will be feminine.37

31 "'Euro-American' is used ... as a simplified signifier for the Western socio-sexual tradi-
tions, institutions, and attitudes that Northern Europe and its colonial progeny share." Valdes,
Queers, supra note 21, at 7 n.8.

32 Valdes writes:
even though sex, gender, and sexual orientation popularly refer to putatively distinctive
constructs, they formally and frequently conflate to forcibly homogenize human personal-
ities, including sexualities. Through conflation, this triad of constructs regulates the social
and sexual lives of everyone. This conflation, in other words, reflects, and simultaneously
projects, the dominant Euro-American social and sexual order. This conflation was and is
encoded in the heritage and life of the United States ...because our society and its
antecedents continually conceived and categorized the three [sex, gender, and sexual ori-
entation] as mutually dependent constructs.

Valdes, Queers, supra note 21, at 6-7 (footnotes omitted).
33 Valdes, Queers, supra note 21, at 6 n.5.
34 Id. at 6 n.6.
35 Id. at 6 n.7.
36 Id. at 12 (the conflation "holds that every person's sex is also that person's gender.").
37 Id. at 12-14. Valdes argues that the "prevalence of this leg in society is so familiar that it

needs no explanation. Within the law, this first leg is historically and popularly accepted as a
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Next, the conflation dictates that a person's sexual orientation is
derived from her gender;38 "feminine" women are sexually attracted
to "masculine" men. This conflation of gender and sexual orientation,
or "Leg Two," is harder to grasp and is therefore more likely to be
overlooked by the law and society in general. To establish this Leg of
the conflation, Valdes points to the fact that there is a "generally rec-
ognizable linkage between 'queers' and 'dykes,' on the one hand, and
'sissies' and 'tomboys,' on the other."3 9 This linkage:

suggests that some correlation between sex-determined gender and
sexual orientation is at work ... Although the first set of these terms
invokes images regarding sexual orientation and the second set
invokes images regarding gender, the two sets of images collapse into
an undifferentiated jumble within the consciousness of children, legis-
lators, judges, and others. This collapse, or conflation, reflects the his-
torical and contemporary fact that sexual orientation is an integral
part of gender. Carved from gender, sexual orientation signifies sex-
ual personality; it is the sexual dimension of gender.4°

That gender determines a person's sexual orientation is further
exemplified by various clinical theories on sexuality, such as inversion,
fixation and gender disorders, which all used and/or use gender to
explain sexual orientation.41 For example, today's Diagnostic and Sta-

truism ..... Id. at 12-13 (footnote omitted); see also id. at 129-134 (discussing cases that estab-
lish that the law has determined sex and gender solely by reference to physical genitalia).

38 Valdes, Queers, supra note 21, at 14.
39 Id.
40 Francisco Valdes, Unpacking Hetero-Patriarchy: Tracing the Conflation of Sex, Gender &

Sexual Orientation to Its Origins, 8 YALE J.L. & HUMAN. 161, 167 (1996) [hereinafter Valdes,
Unpacking] (footnotes omitted).

41 Inversion theory, developed by European sexologists at the turn of the century, deemed
both sex and gender inborn, but that "only sex was conclusively realized at birth." Valdes,
Queers, supra note 21, at 48. Gender, though believed to be determined by sex at birth,
"remained socially (and sexually) inchoate." Id. Because gender was the unstable attribute, "it
became the object of enormous concern." Id. The fear was that gender would diverge from sex,
that is, a person born male might not turn out to be "masculine." Id. "Inverts," in other words,
were "men perceived as having 'passive' (or feminine) gender qualities, and women perceived as
having 'active' (or masculine) gender qualities ...." Id. at 45. Inversion theory's task, therefore,
was to uncover and treat gender deviations, i.e., the failure of a male or female "to adopt the
multiple gender stances assigned to her or him at birth based exclusively on external genitalia, or
sex." Id. at 48, 51. Inversion theorists catalogued "a highly complex official composite of per-
sonality characteristics mandated by sex and acted out through recognizable social (and sexual)
roles." Id. at 50. This comprehensive catalog of fixed, rigid gender characteristics inevitably
captured sexuality and, hence, sexual orientation. That is, because it conceived and constructed

[Vol. 9:1
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tistical Manual of Mental Disorders ("DSM-IV"), "constructs 'gender
identity disorder' as a category for 'persistent discomfort about one's
assigned sex or a sense of inappropriateness in the gender role of that
sex' such that the person desires to be, or insists that he or she is, of
the other sex."42 This disorder is then marked "as the only official
predictor of adult same-sex orientation."43 According to the DSM-IV,
in other words, "'sissies' and 'tomboys' are likely to, and in fact often
do, grow up to be 'queers' and 'dykes."'" By officially correlating
gender and sexual orientation in this fashion, the DSM-IV "gender
identity disorder" category "upholds the second leg of the conflation:
it continues to define sexual orientation as an aspect or outgrowth of
sex-determined gender gone awry, and vice versa., 45

The discussion of these two legs of the conflation makes clear that
gender is constructed in two ways-it has both a social and a sexual
component. Under Leg One, gender is construed as the social dimen-
sion of sex,46 that is, it is the performance of "sex" in social or public

gender as the social/public performance of sex, "inversion also conceived and constructed sexual
orientation as the [private] performance of sex-determined gender during sexual activity. And
because deductive gender was deemed officially intransitive, both socially and sexually, sexual
orientation became the sexual component of sex-determined gender." Id. at 51. In short, it was
the concern that a person's gender might not conform to his or her sex that eventually problema-
tized sexual orientation and triggered "clinical and cultural intervention" by inversion theorists.
Id. at 54-55. Fixation theory was one of several theories developed after World War II. In
contrast to inversion theory, it focused more explicitly on sexual orientation; it "postulated that
childhood traumas prematurely 'fixed' or halted, human psychological development." Id. at 79.
This theory "sought to explain why some persons did not develop sexual affinity for the 'oppo-
site' sex due to such crises." Id. But fixation theory, like inversion theory, "assessed function
and dysfunction from a sex-derived gender baseline." Id. at 81. That is, "by blaming cross-
gendered parents for the minority sexual orientation of their offspring, this baseline at once
depicts both fixation's acceptance of sex as the crucial determinant of gender and its consequent
problematization of gender [deviations]." Id.

42 Valdes, Queers, supra note 21, at 84 (quoting AMERICAN PSYCHIATRIC ASSOCIATION,

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 532 (4th ed. 1994)).
43 Valdes, Queers, supra note 21, at 86 (quoting AMERICAN PSYCHIATRIC ASSOCIATION,

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 532 (4th ed. 1994)).
44 Valdes, Queers, supra note 21, at 86 (quoting AMERICAN PSYCHIATRIC ASSOCIATION,

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 532 (4th ed. 1994)) (footnote
omitted).

45 Valdes, Queers, supra note 21, at 86 (quoting AMERICAN PSYCHIATRIC ASSOCIATION,
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 532 (4th ed. 1994)).

46 Valdes, Queers, supra note 21, at 47-48 ("[E]xtemal genitalia ... trigger[s] not only the

assignment of an official sex, but of an official gender as well: the 'correct' gender identification
[is] the one that coincide[s] with the sex assigned to the individual at birth. This second assign-
ment officially and permanently fixe[s] the social (and sexual) personality attributes that the
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life and relations.47 Under Leg Two, sexual orientation becomes the
sexual dimension of gender," i.e., it becomes the performance of
"masculine" or "feminine' personality in sexual or private relations or
settings.4 9 These two legs of the conflation thus dictate that if a person
is born female she will or should be socially feminine and attracted
sexually to "masculine" men. Similarly, a person born male will or
should be socially masculine and attracted sexually to "feminine"
women.5" In short, these two legs demonstrate that sex, gender and
sexual orientation are rigidly linked together in Euro-American soci-
ety to form a conflationary progression from sex to gender to sexual
orientation. Gender and sexual orientation, in other words, have been

individual [is] expected to exhibit as she or he mature[s]."); see also supra text accompanying
note 34.

47 The social performance of sex would include everything from grooming and dress codes
to hobbies and careers. Valdes, Queers, supra note 21, at 250-51.

48 Valdes, Unpacking, supra note 40, at 167; see also supra text accompanying notes 37-44.
49 Valdes, Unpacking, supra note 40, at 167.
50 "[P]ersons born with penises are supposed to exhibit a particular social [and sexual] per-

sonality and persons born with vaginas another; if not, they are disclaimed as 'sissies' or 'tom-
boys."' In other words, under the conflation, "real men" are those people who have the
appropriate physical genitalia, i.e. penises,, are "masculine" and sexually attracted to "feminine"
women. Id. at 166. Indeed, one commentator notes that:

A panoply of legal rules and cultural institutions reinforce the assumption that heterosex-
ual intimacy is the only natural and legitimate form of sexual expression. The presump-
tion and prescription that erotic interests are exclusively directed to the opposite sex
define an important aspect of masculinity and femininity. Real men are and should be
sexually attracted to women, and real women invite and enjoy that attraction. Though
complex rules govern the ways in which heterosexual attraction may be appropriately
expressed, the allure of the opposite sex is pervasively assumed.

Law, supra note 17, at 196. Adrienne Rich aptly calls this "phenomenon" "compulsory hetero-
sexuality." See Adrienne Rich, Compulsory Heterosexuality and Lesbian Existence, 5 THE SIGNS
READER: WOMEN, GENDER AND SCHOLARSHIP 139, 145 (Elizabeth Abel & Emily K. Abel, eds.,
1983) (she argues persuasively that, "heterosexuality, like motherhood, needs to be recognized
and studied as a political institution.") See also Cheshire Calhoun, Denaturalizing and Desexual-
izing Lesbian and Gay Identity, 79 VA. L. REV. 1859, 1874 (1993) (arguing that "[c]ontemporary
heterosexual law requires that romantic love occur between women and men, not between
women or between men. It requires that the basic social, economic, and reproductive unit be the
heterosexually married couple. It requires that the only sustaining, life-long, personal partner-
ships between individuals be between men and women."); Note: Patriarchy is Such a Drag: The
Strategic Possibilities of A Postmodern Account of Gender, 108 HARV. L. REV. 1973, 1976 (1995)
[hereinafter Patriarchy] ("The ideologies that support compulsory heterosexuality posit mascu-
linity and femininity as ideals. Masculinity evokes one set of associations: career-oriented, pub-
lic, aggressive, individualistic, rational, sexually active. Femininity evokes another: maternal,
domestic, nurturing, relational, emotional, sexually passive. Masculinity and femininity are not
only polar opposites, but also complementary. . . . [E]ach is . . . carried over into sexual
desire.... The natural object of desire for a male-identified subject is feminine, and the natural
object of desire for a female-identified subject is masculine.")
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intentionally constructed to follow naturally, normally and inevitably
from one's anatomical sex.

In addition to the conflationary progression just discussed, there
is a second way in which sexual orientation is linked to sex. Sexual
orientation is also conflated directly with sex under "Leg Three" of
the conflation. This third leg of the conflation is probably the least
familiar, but it exists nevertheless. Valdes explains it as follows:

The direct conflation of sex and sexual orientation is shown by the
way in which sexual orientation is surmised from the sameness or dif-
ference of sex within a coupling of partners to a sex act: A sameness of
sex within such coupling results directly in conclusions of homosexual
orientation for each participant, whereas a difference of sex within a
coupling produces conclusions of heterosexual orientation. Thus, gen-
ital configurations are deemed to determine sexual orientation identi-
ties; sexual orientation, in other words, is deduced from the
coincidence of sex within a coupling. In this way, sexual orientation is
conflated with sex directly-that is, without any mediation of this con-
nection via gender.51

That both gender and sexual orientation are derived directly from
sex under the conflation is no accident, because, according to Valdes,
sex is at the base of the entire conflationary scheme. "[C]onflationary
arrangements[,]" in other words, always "begin and end at sex."52 To
illustrate this point, recall that sexual orientation always begins and
ends with sex either directly through the operation of Leg Three53 or
as a progression from sex to gender to sexual orientation under the
combined operation of Leg One and Leg Two.54 Gender, on the other
hand, is always deduced directly from sex under Leg One.55 Under
the conflation, therefore, or, perhaps more accurately, because of it,
there is no such thing as discrimination based solely or exclusively on
gender or sexual orientation. That is, because gender and sexual ori-
entation are rigidly linked to sex under the conflation, both gender

51 Valdes, Unpacking, supra note 40, at 168.
52 Valdes, Queers, supra note 21, at 12.
53 See supra text accompanying note 51.
54 See supra text accompanying notes 36-50.
55 See supra text accompanying notes 36-37, 46-47.
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and sexual orientation discrimination are and must be seen as forms
of sex discrimination.56

This discussion of constructs and "Legs" should tell us, therefore,
that the conflation is much more than just three distinct social con-
structs. Rather, the conflation is an "intellectual belief system"57 and
a "pervasive normative standard"58 that effectively molds everyone
subject to the Euro-American sex/gender system into the "correct"
gender, both socially and sexually.5 9 Moreover, because gender is rig-
idly assigned on the basis of sex,6" "this molding of the person empha-
sizes conformity to sex-determined social and sexual expectations

",61

A person is therefore either "normal" or "abnormal" under the
conflation depending on whether she conforms to the appropriate
conflationary mold for her sex. 62 Because the conflation holds that

56 See Valdes, Queers, supra note 21, at 16-17. See also id. at 377 n. 37 ("any given act or
strain of discrimination that is deemed based on sexual orientation can be based on sex (along
Leg Three), or on gender (along Leg Two), or on both sex and gender (along both Leg Three
and Leg Two) . .. Moreover, at a more fundamental level, acts or strains of discrimination
occurring along Leg Two may be said to be based not only on gender and on sexual orientation,
but also on sex because, under the conflation, gender itself is determined by sex ... Generally,
this 'deductive' construction of gender ensures that discrimination based on gender will be based
on sex as well ... In other words, Leg Two conflates sex-determined gender with sexual orienta-
tion and, as such, discrimination occurring along this leg accurately may be said to be based on
all three constructs.").

57 Valdes, Queers, supra note 21, at 7.
58 Id.
59 See id. at 251. As previously discussed, the conflation rigidly defines and regulates a

person's gender. See also supra notes 36-50. According to Valdes:
the assignment of gender based on sex brought with it a host of rules regulating 'social
personality'-everything from grooming to clothing, from hobbies to careers. Deviation
from those rules was, and to some extent still is, deemed an official symptom of perver-
sion, of disease. In this way, the conflation regulates gender deviations in the figurative
and literal boardroom. And because sexual orientation and gender are linked... , this
regulation extends to gender 'deviations' in the bedroom as well. Thus, the conflation
also reaches 'sexual personality'-the individual's persona in private settings that other-
wise might remain unregulated. In this way, the conflation enables dominant cultural
(and legal) forces to (mis)use concepts of gender to monitor and control both the social/
public and sexual/private spheres of human life and personality.

Valdes, Queers, supra note 21, at 250-51. Gender, therefore, which is central to the conflation's
operation in Euro-American society, is also the key to manufacturing and managing "socio-
sexual identity," which is defined as the merging of "social and sexual gender indicia [by the
conflation] into an integrated ideal of personhood." Id. at 249. Consequently, the conflation is,
and must be seen as, the mechanism that forces everyone into the "correct" gender. Id. at 251.

60 See supra text accompanying notes 36-37.
61 Valdes, Queers, supra note 21, at 251.
62 See id. at 258-61; see also Jed Rubenfeld, The Right of Privacy, 102 HARV. L. REV. 737,

781 (1989) (noting that "differences of sexuality, gender, and race exist among us. These are not,
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gender is fixed and determined by sex, 61 and because a person's sexual
orientation is assumed to derive from her gender,' it is easy to see
who will be labeled "abnormal"-"sissy" men, "macho" women, gay
men, lesbians, transgendered people, and bisexuals.65 These people
either fail or simply refuse to conform to their expected social and/or
sexual gender roles as dictated by the conflation.66

Significantly, only the man who is "gender atypical and transi-
tive "67 socially and/or sexually, i.e., because he is "feminine" and/or
sleeps with other men, and only the woman who is "gender atypical
and transitive socially" and/or sexually, i.e., because she is "mascu-
line" and/or sleeps with women, are deemed "abnormal" under the
conflation.68 This point illustrates the conflation's twin disdain for

however, differences in identity until we make them so. Moreover, it is the desire to count one-
self 'superior' to another, or even to count oneself 'normal,' that converts such differences into
those specified identities in opposition to which we define ourselves. To protect the rights of 'the
homosexual' would of course be a victory; doing so, however, because homosexuality is essential
to a person's identity is no liberation, but simply the flip side of the same rigidification of sexual
identities by which our society simultaneously inculcates sexual roles, normalizes sexual conduct,
and vilifies 'faggots."').

63 See supra text accompanying notes 36-37.
64 See supra text accompanying notes 38-45.
65 See infra text accompanying notes 66-69, 98-101.
66 For example, "the conflationary process tags the 'sissy' (but heterosexual) man as such

because he is socially gender-atypical (or transitive) ... : his appearance, speech, mannerisms,
attire, hobby, career or other social personality attributes do not conform to dominant expecta-
tions associated with his anatomical sex." Valdes, Queers, supra note 21, at 253. In a society that
requires one's social gender characteristics to follow naturally and necessarily from one's ana-
tomical sex, therefore, "the 'sissy' inevitably represents disorder and consequently suffers oppro-
brium (even if he is heterosexual)." Id.

67 Under the Euro-American sex/gender system, gender is deemed to be deductive, i.e.,
determined based solely on sex, and intransitive, meaning that if a person is born male it neces-
sarily follows that he will or should be masculine. A masculine male, therefore, would be stere-
otypically "gender typical." Valdes, Queers, supra note 21, at 36-117. "Gender atypicality and
transitivity," therefore, describe those people who do not conform to the conflationary mold
appropriate for their sex. For example, feminine men, or "sissies," are socially gender atypical
because they are not masculine as the conflation says they should be. Similarly, gay men are
sexually gender atypical because they are sexually attracted to men and not women as the con-
flation dictates. Id. at 36-48, 78-102, 136-75.

68 Id. at 259-61. Bisexuals and transgendered individuals also disrupt the conflation; both
identities "negate ... the intransivity of deductive gender and its guard over masculinity only for
men (and, correspondingly, femininity only for women)." Id. at 273. In fact, Valdes argues that,
"within the socio-sexual context of the conflation, trans/bi-gendered identity operates socially
much like bisexual identity operates sexually: the trans/bi-gendered upset conflationary sex/gen-
der dichotomies and categorizations socially under Leg One while the bisexual upsets conflatio-
nary dichotomies and categorizations sexually under Leg Two." Id.
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women and sexual minorities69 and, importantly, that the conflation is
anything but benign.

Indeed, the conflation serves very particular ends, namely, pro-
moting "'male'-identified concepts, ideas, or constructions," what
Valdes calls "androsexism,"7 ° and "heterosexism," i.e., "belief systems
biased in favor of cross-sex social and sexual arrangements, or 'hetero-
sexuality.'"71 Androsexist and heterosexist tenets, in turn, perpetuate
and preserve an ideology Valdes calls "hetero-patriarchy." Hetero-
patriarchy fuses androsexism and heterosexism, socially and sexually,
in order "to obtain and maintain the supremacy of 'masculinity' and of
'masculine'-identified (heterosexual) men, over personal, economic,
and cultural life."72 Consequently, even though the conflation affects
everyone subject to the Euro-American sex-gender system, 73 it is espe-

69 Valdes, Queers, supra note 21, at 261.
70 Valdes. Queers, supra note 21, at 8 n.12; see also id. at 262-64 (tracing the development

and incorporation of androsexism into the Euro-American sex/gender system).
71 Id. at 8 n.13; see also id. at 262-64 (tracing the development and incorporation of heter-

osexism into the Euro-American sex/gender system). Sylvia Law discusses the concept of
"heterosexism" as follows:

Contemporary condemnation of gay and lesbian people is not simply a matter of individ-
ual attitude or idiosyncracy, but rather is deeply embedded in the structures of our culture
and law. The pervasive cultural presumption and prescription of heterosexual relation-
ships-and the corresponding silencing and condemnation of homosexual erotic, familial
and communitarian relations-can aptly be termed 'heterosexism.' In popular culture,
opposition to homosexuality is often characterized as 'homophobia.' That term suggests a
fear of homosexuals and an individual pathological hatred of them. Although some indi-
viduals are indeed homophobic, heterosexism is a much broader phenomenon, structured
into basic familial, economic and political relationships. Heterosexism shapes the lives,
choices, beliefs and attitudes of millions of people who experience neither fear nor hatred
of gay and lesbian people.

Law, supra note 17, at 195; see generally Rich, supra note 50.
72 Valdes, Queers, supra note 21, at 8 n.14. Catharine MacKinnon elaborates on this

unstated but overwhelming societal preference for things male/masculine:
[V]irtually every quality that distinguishes men from women is ... affirmatively compen-
sated in this society. Men's physiology defines most sports, their needs define auto and
health insurance coverage, their socially designed biographies define workplace expecta-
tions and successful career patterns, their perspectives and concerns define quality in
scholarship, their experiences and obsessions define merit, their objectification of life
defines art, their military service defines citizenship, their presence defines family, their
inability to get along with each other-their wars and rulerships-defines history, their
image defines god, and their genitals define sex.

CATHARINE A. MACKINNON, FEMINISM UNMODIFIED 36 (1987).
73 More specifically, the conflation works in American culture to create socio-sexual iden-

tity by labeling men either "sissies" or "macho males" and women "tomboys" or "foxes." The
first man or woman in each pairing is usually assumed to be homosexual because of his or her
social gender atypicality, i.e., because that person does not act like a masculine man or a femi-
nine woman, respectively. The second man or woman of the pair is assumed to be heterosexual
because he or she is "gender typical," or conforms to the proper conflationary mold for his or
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cially detrimental to women and sexual minorities. A brief discussion
of the conflation's development and the tenets that sustain it will
demonstrate this point.

The conflation is based upon an active/passive paradigm. 74

Under this paradigm, "the man/male is idealized as the autonomous
and active agent both socially and sexually while the women/female
[is] inert or passive. '75  The active/passive paradigm was originally
conceived as androsexist because it categorically assigned inferiority
to women and to femininity.76

The active/passive paradigm, though clearly androsexist from the
beginning, was not originally heterosexist.77 In other words, there was
no requirement that one's sexual partner be of the opposite sex. What
was important was the gender role assumed by each partner during
the coupling. 78 This arrangement, therefore, was not necessarily inimi-
cal to sexual minorities.79  As sexual expression came to be viewed

her sex. Therefore, "even though minority sexual orientation historically has been and still is a
primary object of clinical, cultural, and legal intervention, the conflation necessarily applies to,
and governs, cross-sex, or majority, sexual orientation as well." Valdes, Queers, supra note 21, at
253-58.

74 Id. at 262; see also Mary Anne C. Case, Disaggregating Gender from Sex and Sexual
Orientation: The Effeminate Man in the Law and Feminist Jurisprudence, 105 YALE L.J. 1, 14
(1995) [hereinafter Case, Gender] (noting that "for much of Western history an important axis of
sexual orientation was ... that of active/passive or penetrative/receptive").

75 Valdes, Queers, supra note 21, at 250; see also Valdes, Unpacking, supra note 40 at 179
("'Male' was viewed as socially and sexually 'active'-the strong, public, self-willed master of
the universe; in contrast, 'female' was constructed as 'passive'-the male's weak, volatile com-
panion, whom he managed and protected for the benefit of all").

76 Valdes, Queers, supra note 21, at 262.
77 Id.
78 Both women and men were, at one time, considered acceptable objects of male sexual

attention. See generally Valdes, Unpacking, supra note 40. Women and men who were pene-
trated orally, vaginally or anally were seen as subordinate to the "active" male who did the
penetrating. The sex of the "active" male's passive partner, however, was a matter of some
indifference; what mattered was the gender role, i.e., "active" male or "passive" female role,
assumed by each person during the pairing. Consequently, sexual orientation was constructed
on the gender role of one's partner rather than on his or her sex. See id. at 182-98; see also Case,
Gender, supra note 74, at 14.

79 Valdes, Queers, supra note 21, at 262. This is not to say that all same-sex sexual activity
was viewed in the same way. On the contrary, male same-sex activity was originally treated very
differently than female same-sex activity. For example, the "active" male in a same-sex couple,
i.e., the sexual aggressor, was not giving up his male privilege and, therefore, was not deemed
abnormal. In contrast, the man assuming the passive sexual role was labeled an "invert" because
he gave up his male privilege of being the sexual aggressor and instead allowed himself to act as
a substitute for a woman. Id. at 259. In contrast, both participants in a female same-sex coupling
were "inverts" because the woman taking the active role sexually usurped the role "tradition-
ally" reserved for a man and the passive woman gave herself to another woman thereby making
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with more and more distrust, particularly with the rise of Christianity,
the active/passive paradigm became heterosexist and, hence, problem-
atic for groups that today might be described as sexual minorities."0

First, the paradigm began to prescribe social and sexual norms for
men and women in which men were the only "active" agents.81 Then,
as a result of clinical theories developed at the turn of the century,
which codified the active/passive paradigm as well as its conflationary
tendencies,s 2 sexual orientation became the sexual component of gen-
der.8 3 That is, sexual orientation "came to represent the manifestation
of gender during or within sexual and affectional activity."' All same-
sex intimacy therefore eventually became associated with the actual or
potential erosion of "culturally prevalent active/passive sex/gender
hierarchies."8 5 As a result, same-sex intimacy, i.e., homosexuality,
came to be seen as a threat to conflationary social and sexual gender
boundaries in a way that cross-sex couplings, i.e., heterosexuality, was
not.8

6

herself sexually unavailable to men. Id. at 259-60. In other words, male same-sex intimacy was
sometimes tolerable, but female same-sex intimacy was never acceptable. Id. at 263. Adrienne
Rich posits that what men really fear about women's sexuality is the possibility "that women
could be indifferent to them altogether, that men could be allowed sexual and emotional-there-
fore economic-access to women only on women's terms, otherwise being left on the periphery
of the matrix." Rich, supra note 50, at 151; see also id. at 157 ("Lesbian experience comprises
both the breaking of a taboo and the rejection of a compulsory way of life. It is also a direct or
indirect attack on male right of access to women.").

80 Valdes, Unpacking, supra note 40, at 200-01 ("Under Christian sex/gender ideology,"
with its emphasis on sexual renunciation and its grudging allowance of marital procreational
sexuality, "non-procreational sensuality was no longer sublime, it was 'sin."'); Law, supra note
17, at 198 ("Beginning in the Middle Ages, the dominant Christian attitude became one of deep,
all-encompassing distrust of sexual expression, with grudging allowance for procreation within
marriage.")

81 Valdes, Queers, supra note 21, at 262-63.
82 For a more detailed discussion of these clinical theories, see id. at 236-68; see also supra

text accompanying note 41.
83 Valdes, Queers, supra note 21, at 263; see supra text accompanying notes 38-45.
84 Valdes, Queers, supra note 21, at 263.
85 Id. at 263. Active/passive sex/gender hierarchies would include men over women, bisex-

uals, and transsexuals, the masculine over the feminine, and heterosexuals over homosexuals.
See generally id. at 266-67.

86 Id. at 263 ("traditionalist sex/gender hierarchies were reassuringly evidenced by, and
more easily enforced in, cross-sex liaisons"); see also Rubenfeld, supra note 62, at 800 (noting
that "[tihe use of sexual practices to define and inculcate social identities dates back to antiquity.
In our time, the use of the heterosexual/homosexual axis has achieved a paramount normalizing
significance. The proscription is against homosexual sex; the products are lives forced into rela-
tions with the opposite sex that substantially direct individuals' roles in society and a large part
of their everyday existence").
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The conflation, because it incorporates these androcentric and
heterocentric biases, functions in the Euro-American sex/gender sys-
tem to bifurcate87 and then polarize the sexes,8 to devalue anything
deemed female or feminine,89 and finally, to penalize deviations from
conflationary sex/gender norms.90 Consequently, "[a]s long as sex,
gender, and sexual orientation remain ... conflated .... the confla-
tion itself will [continue] to reify and reinforce the very androsexist
and heterosexist forces which spawned it." 91

The conflation must therefore be seen as a "sex/gender ideology,
an ideology that serves to justify and maintain established Euro-
American hierarchies based on the social and sexual interplay of sex,
gender, and sexual orientation." 92 This ideology, which Valdes calls
"hetero-patriarchy," is not benign; it is invidious, primarily because it
operates largely unnoticed in Euro-American society;93 it is coercive,
because it demands conformity and punishes those who deviate from
its scriptures;94 it is premised on masculine, heterosexual male domi-

87 The conflation bifurcates people into two rigidly defined categories- man/woman and
male/female. "This bifurcation sets the stage for dominant judgments of correctness or incor-
rectness regarding each individual's sex/gender profile." As a result, the only acceptable form of
socio-sexual identity consists of two sexes and their corresponding fixed gender roles. Valdes,
Queers, supra note 21, at 265.

88 The conflation polarizes the sexes by constructing the concepts of male/female as oppo-
sites and opposing, if not mutually exclusive categories. Polarization thus operates to prevent
the bifurcated sex/gender roles from converging socially (in public) or sexually (in private). Id.
at 265.

89 The conflation, because it incorporates the active/passive paradigm, devalues those qual-
ities deemed female or feminine. According to Valdes:

This devaluation occurs either with the assignment of sex (female identity) or through the
manifestation or imputation of minority sexual orientation (homosexual identity) . . .
([D]e)feminization and devaluation affect women because of their sex and regardless of
their sexual orientation, gay males despite [their] sex and because of [their] sexual orien-
tation, and lesbians because of both their sex and sexual orientation.

Id. at 266.
90 The conflation penalizes through the concepts of sin, disease, and crime everyone who

blurs, or potentially blurs, the rigid social and sexual distinctions that separate the bifurcated and
polarized sexes. "Penalization, and the corresponding rewards for conformity, therefore[,]
coerces [sic] compliance with dominant standards of socio-sexual gender correctness by sup-
pressing social and sexual gender individuality, atypicality and transitivity." Id. at 265.

91 Id. at 273-74.
92 Id. at 262.
93 Id. at 7 (commenting that, "[g]iven the conflation's historic and current omnipresence,

... what is perhaps most remarkable is how the conceptual, ideological, and cultural mixtures
that underlie it remain shrouded, sometimes intuited but rarely examined."); see also infra text
accompanying note 203.

94 See supra text accompanying notes 57-69, 87-91.
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nance and superiority 95 and, as a result, it "creates hetero-patriarchal
categories and hierarchies that privilege masculine, heterosexual men
and subordinate all other sex/gender types."96 In short, it should be
abundantly clear that hetero-patriarchy operates to the particular det-
riment of women and sexual minorities. 97

Under Valdes' conflationary scheme, therefore, homosexuals, by
their very construction, disrupt the conflation and threaten the hetero-
patriarchal status quo in this country. First, homosexuals are by con-
flationary definition "gender atypical" in at least one, but possibly two
ways. A homosexual person may be gender atypical socially; he or
she could display social gender attributes conflated with the other sex,
i.e., a gay man could be perceived as socially feminine while a lesbian
could be perceived as socially masculine. 98 Homosexuals, in other
words, may disrupt Leg One of the conflation. 99 Homosexuals, how-
ever, will always be gender atypical sexually because their sexual and

95 See supra text accompanying notes 70-76, 87-91.
96 Valdes, Unpacking, supra note 40, at 169-70. Again, hetero-patriarchal hierarchies

include, "male over female and trans/bi-gendered[,] masculine over feminine or trans/bi-
gendered[, and] heterosexual over homosexual." Valdes, Queers, supra note 21, at 267.

97 Valdes writes:
[T]he conflation's impact on life and law is neither natural, nor neutral, nor benign. On
the contrary, this conflation is a highly problematic contrivance that exerts a divisive force
on society and a destabilizing influence in law: this conflation embodies, exudes, and
extends androsexist and heterosexist biases, which engender and accentuate social and
sexual rankings and acrimonies in both law and society. In other words, this conflation
constitutes and validates hetero-patriarchy. As such, it creates and reinforces artificial
and oppressive dictates and distinctions that affect all of us, but that specifically impede
social and legal equality for (heterosexual) women and for sexual minorities.

Valdes, Queers, supra note 21, at 8.
98 In fact, it appears that most people subject to the Euro-American sex/gender system

assume that "sissies" ("feminine" men) and "tomboys" ("masculine" women) are necessarily
homosexual. Id. at 86-95 (discussing sexual orientation and popular beliefs regarding the same
assumptions in modern Euro-American culture); see also id. at 36-110 (discussing clinical theo-
ries on sexuality which focused on social gender atypicality, i.e., feminine men and masculine
women, to define and problematize homosexuals and homosexuality.); see supra notes 62-69.

99 Under Leg One, a person's social gender is deduced intransitively from his sex, i.e., his
external genitalia. What this means is that a man, i.e., a person born with a penis, should be
"masculine" and "active." By not being "masculine" and/or "active," therefore, a gay man dis-
rupts a critical part of the conflationary scheme. See supra text accompanying notes 32, 36-37,
46-47, 62-69, 74-76.
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affectional interests are directed towards members of the same sex;100

therefore they will always disrupt Leg Two of the conflation. 1'
Second, and related, homosexuals, because they do not conform

to the conflation, call the entire conflation into question. The docu-
mented persistence of same-sex relations and communities across
times and places brings into question the naturalness of the conflatio-
nary scheme. Historical1°2 and comparative experience 10 3 therefore
show that the conflation is not natural, normal or moral0 4 but is

100 "[Slexual orientation is surmised by the sameness or difference of sex(es) within a coup-
ling: a sameness of sex within a coupling results directly in conclusions of homosexual orienta-
tion for each participant whereas a difference of sexes within a coupling produces conclusions of
heterosexual orientation. Valdes, Queers, supra note 21, at 15.

101 Under Leg Two, a person's gender determines his sexual orientation. That is, if a per-
son is socially "masculine" he should be sexually attracted to "feminine" women. Leg Two nec-
essarily builds upon Leg One because, under the conflation, only a person born with a penis
should be "masculine" and only a "masculine," i.e., male, person can and should be sexually
attracted to "feminine" women. Consequently, homosexuals, by being attracted sexually to a
person of the same sex, deny the inevitability of the conflationary progression from sex to gen-
der to sexual orientation. See supra text accompanying notes 36-50.

102 The history of the conflation shows that through religion, law, medicine, and modern
culture, the conflation was socially constructed and actively enforced. More specifically, "the
conflation of sex, gender and sexual orientation was and is a socially constructed artifact that is
deployed officially and culturally to police traditionalist active/passive arrangements, which in
turn are hetero-patriarchal in that they encapsulate and blend androsexism and heterosexism."
Valdes, Queers, supra note 21, at 115, 117. See generally id. at 36-117 (Chapter One: tracing the
historical development and social construction of the conflation in Euro-American society
through modem culture, medicine and religion); id. at 121-207 (Chapter Two: documenting the
conflation's existence, enforcement and, therefore, perpetuation through law and legal culture).

103 Intolerance for homosexuality is not present in all societies. In ancient Greek society,
for example, the sex/gender system was aggressively male-centered, but it was not particularly
heterosexist. Indeed, male same-sex activity and intimacy, i.e., homosexuality, were formalized
in the institution of paiderastia, which "legitimate[d] [the] coupling of a youth with an older
mentor[,]" for the purpose of "teaching society's dominant values to paides, youthful citizen
males destined for leadership." See generally Valdes, Unpacking, supra note 40, at 172-98 (dis-
cussing in some detail the Greek sex/gender system). A more recent example can be found in
some Native American cultures, which tolerated and even celebrated same-sex sexuality in the
form of berdachism. See generally Valdes, Queers, supra note 21, at 209-44, 280-90 (providing a
comparative analysis of Native American culture and berdachism 'with Euro-American culture,
which has never tolerated homosexuals and homosexuality.)

104 The history of the conflation shows that "mainstream society and sexual minorities have
associated the 'natural' with the 'normal' and the 'normal' with the 'moral' in their various
approaches to sex, gender and sexual orientation." Valdes, Queers, supra note 21, at 111; see
generally id. at 36-110. "Under this model, active/passive attributes, deemed biologically inborn
or innate based on sex or external genitalia, were necessarily natural, and therefore normal and
moral." Id. at 111. The conflation, however, was socially constructed in Euro-American society
and it continues to be actively enforced today. See text accompanying notes 30-90, 101-02,
supra; see also Patriarchy, supra note 50, at 1987 ("the law punishes gays and lesbians for the
violation of the norms of masculinity and femininity that their avowals of same-sex desire repre-
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instead a social construct endemic to Euro-American society and, con-
sequently, that "hetero-patriarchy" is not inevitable, desirable or even
a necessary end product of the Euro-American sex/gender system. 105

III. APPLYING THE FRAMEWORK-BAEh,-R V. LEWIN

In this part of the article, I employ a counter-conflationary analy-
sis in the context of Baehr v. Lewin to illuminate the nature of the
issues raised by that decision. My examination of the Baehr case
shows that the Baehr majority erased plaintiffs' homosexuality in two
ways, first, by making it a non-issue for purposes of equal protection
and, second, by determining that plaintiffs' homosexual relationships
were not entitled to constitutional protection under Hawaii's right to
privacy. Using Valdes' conflationary framework, I examine and
explain the apparent inconsistency of the Baehr majority's apparently

sent. But the logic of punishment may be the undoing of the very categories the regulatory
structure sets out to protect. Prohibitions of gay and lesbian sexual expression-and the other
restrictions on being gay and lesbian that sodomy laws justify-suggest that the connections
between maleness and masculinity and between femaleness and femininity are not pre-legal
'facts.' If they were, there would be no need for the law to punish deviance. The very possibility
of deviance, therefore, casts doubt on the stability of gender categories. The gender transgres-
sions of gays and lesbians demonstrate that, rather than following inevitably from biological or
psychological maleness or femaleness, masculinity and femininity may be merely roles that can
be assumed by anyone regardless of sex.") (footnotes omitted).

105 Valdes states that, "[a]s both a practical matter and a moral consideration, the Euro-
American conflation simply is not elemental to individual or collective human well-being. In
other words, . . .the Euro-American system does not represent some inevitable or beneficial
mandate of 'nature.' Hetero-patriarchy is not Nature's gift to humanity." Valdes, Queers, supra
note 21, at 290; see also id. at 36-118 (showing how the conflation was culturally constructed and
clinically codified), id. at 121-207 (showing how the force of law was, and is, used to keep the
conflation in place), id. at 209-44, 289 (discussing the Native American example, which "affirma-
tively shows that humans can achieve basic sex/gender equality without jeopardizing the exist-
ence or progression of humanity."); see also Koppelman, Miscegenation, supra note 17, at 159
(arguing that "[h]omosexuality threatens the hierarchy of the sexes because its existence sug-
gests that even in that realm where a person's sex has been regarded as absolutely determinative,
anatomy has less to do with destiny than one might have supposed."); Patriarchy, supra note 50,
at 1988-89 ("In the same way that the drag queen disconnects anatomical sex from gender, the
lipstick lesbian disconnects gender from sexuality. The different possibilities for desire repre-
sented by this diversity are destabilizing because, by their proliferation, these combinations
reveal that the heterosexual norm is not inevitable. If the relationship between sex, gender, and
sexual identity does not apply to gays and lesbians, it need not apply to anyone, and the catego-
ries of masculinity and femininity are exposed as normative fictions."); Law, supra note 17, at
210 ("Lesbians and gay men pose a formidable threat to the classic gender script. They deny the
inevitability of heterosexuality. They do not fit. Such persons, particularly if they are comforta-
ble with their sexuality and reasonably content and successful in their work and family life, invite
heterosexual people to explore whether their own sexual orientation is innate, 'freely chosen,' or
simply the socially comfortable course of least resistance.")
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pro-gay and lesbian equal protection holding, on the one hand, and
the apparently anti-gay and lesbian privacy holding, on the other. I
argue that if the majority had undertaken a principled analysis of
plaintiffs' claims based on their sexual orientation, it still could have
held that Hawaii's marriage statutes impermissibly discriminated on
the basis of sex. In doing so, however, the majority would have been
compelled to find under Hawaii's constitution that plaintiffs had a fun-
damental right to marry their homosexual partners. This was some-
thing the Baehr court was ultimately unprepared to do.

A. Baehr v. Lewin-A Statement of the Case

In Baehr, plaintiffs Ninia Baehr, Genora Dancel, Tammy Rodri-
gues, Antoinette Pregil, Pat Lagon, and Joseph Melilio (collectively,
the "plaintiffs") filed applications for marriage licenses with the State
of Hawaii Department of Health ("DOH"), pursuant to HRS §572-
6.106 DOH denied plaintiffs' applications solely because each of the
plaintiff couples were of the same sex.1 °" DOH informed plaintiffs
that, "'the law of Hawaii does not treat a union between members of
the same sex as a valid marriage.' 10 8

106 Id. at 49. HRS § 572-6 sets out the requirements necessary to obtain a marriage license
in Hawaii. Specifically, the statute requires that the persons applying appear personally before
an authorized agent and file a written application. The application must be accompanied by a
signed and sworn statement setting forth each person's full name, date of birth, residence, their
relationship, and a statement that all prior marriages, if any, were dissolved. If these require-
ments are met, the statute directs the agent to issue a marriage license, which is valid for thirty
days. HAw. REV. STAT. §572-6 (Supp. 1992). See Baehr, 852 P.2d at 49 n.2.

107 Id. at 49.
108 Id. at 49-50 n.3 (italics omitted) (quoting Plaintiffs' Exhibits "A", "C", and "D", identi-

cal letters from the Dept. of Health to the respective applicant couples (Apr. 12, 1991)). The
portion of Hawaii's marriage statutes that DOH was referring to in particular was HRS §572-1,
which sets out the requirements of a valid marriage contract. To form a valid marriage contract
in Hawaii: (1) the parties cannot be related to each other, i.e., ancestor and descendant, brother
and sister, uncle and niece, aunt and nephew; (2) the parties must be at least sixteen years old or,
if fifteen years of age, have written approval of the family court; (3) neither party can be legally
married to someone else at the time; (4) neither party can be forced or otherwise coerced into
consenting to the marriage; (5) neither party can have a loathsome disease, which is concealed
from, and unknown to, the other party; (6) the parties must obtain a marriage license from the
State; and (7) the marriage ceremony must be performed in Hawaii by a person duly authorized
to do so and the parties to the marriage, together with the person performing the ceremony,
must all be physically present at the same time and place for the marriage ceremony. HAw. REV.
STAT. § 572-1 (1993).

At the time the Baehr opinion was rendered, § 572-1 did not specifically state that a valid
marriage had to be between a man and a woman. See Baehr, 852 P.2d at 48-49 n.1 ("In order to
make valid the marriage contract, it shall be necessary that .... ") After Baehr was published,
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As a result of DOH's refusal to issue marriage licenses, plaintiffs
filed a complaint for injunctive and declaratory relief in the Circuit
Court of the First Circuit, State of Hawaii." 9 The complaint alleged,
inter alia, that plaintiffs satisfied all of the statutory marriage require-
ments except that each couple was of the same sex, that they were
being denied marriage licenses because of DOH's construction of
Hawaii's marriage statutes, that this construction was unconstitu-
tional, and that DOH was acting in its official capacity and under
color of state law.11° Plaintiffs' complaint claimed that DOH's inter-
pretation of Hawaii's marriage statutes111 denied them their right to
privacy under article I, §6 of the Hawaii Constitution1 2 and equal pro-
tection of the laws as guaranteed by article I, §5 of the Hawaii
Constitution.113

On July 9, 1991, Defendant John Lewin ("Lewin"), acting in his
capacity as the Director of DOH, filed a motion for judgment on the
pleadings and to dismiss plaintiffs' complaint for failure to state a
claim upon which relief could be granted.114 Lewin's motion was not
supported by any affidavits or other admissible evidence.1 15 Lewin
argued, among other things, that: (1) the state's marriage laws con-
templated a marriage between a man and a woman; (2) only hetero-
sexual marriages were legally recognized and, therefore, plaintiffs had
no right, fundamental or otherwise, to enter into state sanctioned
homosexual marriages; (3) the state's marriage laws did not burden or
otherwise infringe on plaintiffs' private relationships; (4) the state's
marriage laws were designed to protect, foster and perpetuate the
basic family unit, which, in turn, provides a nurturing environment for

the Hawaii State Legislature amended § 572-1 to specifically define "marriage" as a union
between a man and woman. See HAW. REV. STAT. § 572-1 (SupP. 1994) ("In order to make
valid the marriage contract, which shall be only between a man and a woman, it shall be neces-
sary that ....") (emphasis added).

109 Baehr, 852 P.2d at 48.
110 Id. at 49-50.

111 Id. at 48-49 n.1. See also supra note 106.
112 Baehr, 852 P.2d at 50. Hawaii's right to privacy provides in pertinent part: "The right of

the people to privacy is recognized and shall not be infringed without the showing of a compel-
ling state interest .... HAw. CONST. art. I, § 6.

113 Baehr, 852 P.2d at 50. Hawaii's equal protection clause provides in relevant part: "No
person shall be... denied the equal protection of the laws, nor be denied the equal enjoyment of
the person's civil rights or be discriminated against in the exercise thereof because of race, reli-
gion, sex or ancestry." HAw. CONST. art. I, § 5 (1978).

114 Baehr, 852 P.2d at 51.
115 Id.

[Vol. 9:1
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children born to married persons and, in addition, was a statement of
the moral values of the community; (5) assuming plaintiffs were
homosexual,1 6 homosexuals did not constitute a suspect class and did
not require heightened judicial scrutiny; and (6) even if heightened
scrutiny were warranted, the state's marriage laws were "so removed
from penalizing . . . or otherwise interfering with ... plaintiffs and
their relationships and perform[ed] such a critical function in society
that they must be sustained.'""

Plaintiffs filed a memorandum in opposition to Lewin's motion
and, for the first time in the litigation, affirmatively proclaimed their
homosexuality."' Plaintiffs opposed Lewin's motion by asserting that
they had a fundamental right to sexual orientation and reiterating
their position that DOH's refusal to issue them marriage licenses vio-
lated their right to privacy and denied them due process and equal
protection of the laws." 9

The circuit court, however, agreed with Lewin that Hawaii's mar-
riage laws only permitted heterosexual marriages and, finding no con-
stitutional violations in DOH's interpretation of Hawaii marriage
statutes or any other basis upon which to subject DOH's action to

116 Plaintiffs' complaint did not affirmatively plead that they were homosexuals. Instead, it
was Lewin who, by virtue of his motion for judgment on the pleadings, placed plaintiffs' sexual
orientation squarely at issue before the circuit court. Id. at 52 n.12.

117 Id. at 51-52.
118 Baehr, 852 P.2d at 52.
119 Id. Significantly, plaintiffs did not allege that DOH's interpretation of Hawaii's mar-

riage statutes constituted sex discrimination. According to Andrew Koppelman, because "[tihe
sex discrimination argument had been such a uniform loser before Baehr[,] . . . when [the] case
was litigated, neither plaintiff nor the amici even bothered to make the argument." Koppelman,
Discrimination, supra note 4, at 209 n.40; see generally Plaintiffs' Memorandum In Opposition To
Defendant's Motion For Judgment On The Pleadings Filed On July 9, 1991 (Civ. No. 91-1394-
05); Plaintiffs-Appellants' Opening Brief (Civ. No. 91-1394-05). With respect to plaintiffs' sexual
orientation claim, two things should be noted. First, the argument itself was somewhat obscure.
Plaintiffs argued that they had a fundamental right to their sexual orientation and that this right
was implied by the legislative history surrounding the enactment of Hawaii's right to privacy in
1978. See Plaintiffs' Memorandum In Opposition To Defendant's Motion For Judgment On The
Pleadings Filed On July 9, 1991 at 3-5 (Civ. No. 91-1394-05); Plaintiffs-Appellants' Opening Brief
at 19-29 (Civ. No. 91-1394-05). Second, the circuit court that granted Lewin's motion for judg-
ment on the pleadings rejected plaintiffs' sexual orientation claim while the Hawaii Supreme
Court ignored it completely. See Baehr v. Lewin, No. 91-1394-05 (Haw. 1991) (circuit court's
Order Granting Defendant's Motion for Judgment on the Pleadings) at 2.
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heightened judicial scrutiny, 120 granted Lewin's motion. 121 The circuit
court, therefore, dismissed Plaintiffs' complaint with prejudice.122

On appeal, a majority of the Hawaii Supreme Court 12 3 deter-
mined that the DOH construction of Hawaii's marriage statutes ran
afoul of the state's equal protection clause.1 24 The majority further
concluded that the circuit court erred in dismissing plaintiffs' com-
plaint because issues of fact existed which precluded granting judg-
ment as a matter of law in Lewin's favor. 25 The case was accordingly
remanded to the circuit court for further proceedings.1 26 On remand,

120 For example, the circuit court held as a matter of fact that homosexuality did not consti-
tute an immutable trait and, therefore, as a matter of law, homosexuals did not constitute a
suspect class for purposes of an equal protection analysis under article I, section 5 of Hawaii's
Constitution. Baehr, 852 P.2d. at 53. The Baehr majority disposed of this finding and conclusion
on appeal by stating that whether homosexuality constituted an immutable trait was irrelevant to
the applicable constitutional analysis in the case (equal protection), "because it [was] immaterial
whether the plaintiffs, or any of them, [were] homosexuals." Id. at 53 n.14 (emphasis added).

121 Id. at 52, 53-54.
122 Id. at 52.
123 The majority consisted of Justice Steven Levinson, then acting Chief Justice Ronald

Moon and Justice Paula Nakayama. See supra note 30.
124 Baehr, 852 P.2d at 54.
125 Id. According to the majority, the precise issue on appeal was "whether the circuit

court's order, stripped of its improper factual findings, support[ed] its conclusion that Lewin
[was] entitled to judgment as a matter of law and, by implication, that it appear[ed] beyond
doubt that the plaintiffs [could] prove no set of facts in support of their claim that would entitle
them to relief under any alternative theory." Id.

126 Chief Judge Burns of the Intermediate Court of Appeals, who was sitting by designation
on the Baehr case in place of Chief Justice Lum who was recused, concurred with the Baehr
majority that the circuit court's order entering judgment on the pleadings in favor of Lewin
should be reversed on appeal. Baehr, 852 P.2d at 48, 68. He reached this conclusion because he,
too, believed that genuine issues of material fact were presented. Id. at 68. According to Chief
Judge Burns, the question that needed to be answered on remand was "whether heterosexuality,
homosexuality, bisexuality, and asexuality [were] 'biologically fated .... ' Id. at 70. Only if
these questions were answered in the affirmative was Chief Judge Burns then willing to conclude
that Hawaii Revised Statutes §572-1 discriminated on the basis of sex. Id. In other words, Chief
Judge Burns would have remanded Baehr to the circuit court to resolve the immutable trait
controversy, which, unfortunately, is probably either not answerable or only partially answerable
at this time.

Judge Heen of the Intermediate Court of Appeals, who was sitting by designation on the
Baehr case in place of Justice Klein who decided the case in the circuit court and was therefore
recused, filed a dissenting opinion. Id. at 44, 70. He agreed with case law from other jurisdic-
tions, which was cited and relied upon by Lewin, finding that denying same-sex couples the right
to marry was not the result of sex discrimination, but rather of the inability of same-sex couples
to satisfy the definition of marriage as a union between members of the opposite sex. Id. at 70-
71. Moreover, because Judge Heen also found that Hawaii's marriage statutes applied equally to
men and women and were not only designed to promote propagation of the human race but
were also rationally related to that purpose, he determined that the statutes at issue did not
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the majority stated, and upon motion for reconsideration or clarifica-
tion filed by the State reiterated, that the burden would be on Lewin
to demonstrate that Hawaii Revised Statutes §572-1 furthered com-
pelling state interests and was narrowly tailored to avoid infringing on
constitutional rights. 27

Although ultimately concluding that plaintiffs' complaint stated a
claim under Hawaii's equal protection clause, the majority rejected
plaintiffs' argument that the right to marry included in Hawaii's right
to privacy clause extended to same-sex couples. These two seemingly
contradictory holdings are the focus of the next sections of this article.

B. The Equal Protection of the Laws
Plaintiffs' sexual orientation was put directly at issue by their law-

suit against DOH and, more importantly, by requesting that the State
allow them to marry. The reason for this conclusion is obvious-in
probably no other context is a person's sexual orientation more appar-
ent than in his or her desire to couple with another person.128 Thus, by
asking the Hawaii Supreme Court to reverse the circuit court and find

result in impermissible sex discrimination in violation of Hawaii's equal protection clause. See
id. at 71-74. Judge Heen would have affirmed the circuit court's order granting Lewin judgment
on the pleadings and required plaintiffs instead to lobby the legislature for redress for their
alleged grievances. Id. at 74. Finally, according to Judge Heen, Retired Associate Justice
Hayashi, who was appointed by substitution to fill a vacancy on the Hawaii Supreme Court,
would have joined in his dissenting opinion. Id. at 70 n.1. However, Justice Hayasyi's term of
substitution expired prior to the filing of the Baehr decision. Id. at 74.

127 Baehr, 852 P.2d at 68, 74. Trial on the state's compelling state interests was held on
September 10, 1996 through September 24, 1996 before Circuit Judge Kevin Chang. On Decem-
ber 3, 1996, the circuit court rendered a forty-six page decision in favor of plaintiffs, finding and
concluding that the State failed to establish a compelling interest and, even assuming such an
interest existed, it was not narrowly tailored to avoid infringing on plaintiffs' constitutional
rights. Baehr v. Miike, Civ. No. 91-1394, 1996 WL 694235 (Haw. Cir. Ct. Dec. 3, 1996). See infra
part V. for a more complete discussion of the circuit court's decision and the arguments raised by
the State on remand. The State's appeal of the circuit court's decision is currently pending
before the Hawaii Supreme Court.

128 See Valdes, Queers, supra note 21, at 15 ("Sexual orientation is surmised by the same-
ness or difference of sex(es) within a coupling: a sameness of sex within a coupling results
directly in conclusions of homosexual orientation for each participant whereas a difference of
sexes within a coupling produces conclusions of heterosexual orientation. Thus, sex(ual) con-
figurations are deemed to determine sexual orientation identity; the (non)coincidence of sex in a
coupling demarcates homo/bi/hetero domains of sexual desire and behavior.") (footnotes omit-
ted); see also Case, Couples, supra note 28, at 1644 ("[t]he [gay] couple is a mediating term
between status and conduct, private and public, sameness and difference, and the sexual and
nonsexual aspects of gay identity. Just as 'couple' is both a noun and a verb, in a gay couple
conduct and status slip ineluctably into one another . . . The couple can be simultaneously the
situs for the most private of intimate relationships and the most public representation of it. And
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that their complaint did state cognizable equal protection and funda-
mental rights claims, plaintiffs were essentially asking the Baehr court
to extend legal recognition and constitutional protection to their
admittedly homosexual relationships. 129 The Baehr majority declined
this invitation.

1. The Majority's Analysis

Plaintiffs in Baehr claimed that DOH's interpretation of Hawaii's
marriage statutes, which prohibited them from obtaining marriage
licenses, denied them equal protection of the laws as guaranteed by
Article I, Section 5 of the Hawaii Constitution. 130 The majority began
its analysis of plaintiffs' equal protection argument by acknowledging
that the states have broad power to regulate marriage.13 t The majority
went on to state, however, that the state's power to restrict entry into

in a gay couple the signs of sameness and difference with respect to heterosexual pairs are both
clearly visible.")

129 See Baehr, 852 P.2d at 52 (Plaintiffs acknowledged their homosexuality in response to
Lewin's motion for judgment on the pleadings and to dismiss, which specifically called it into
question). See also Case, Couples, supra note 28, at 1661 ("An attempt to marry may be the
most threatening form of gay coupling because it is viewed as an attempt to invade and/or to
parody the very bastions of heterosexual privilege. Marriage is a demand on the part of a gay
couple that the society do even more than tolerate them, that it affirmatively give recognition to
their coupled status."). Cf. Law, supra note 17, at 218 ("when homosexual people build relation-
ships of caring and commitment, they deny the traditional belief and prescription that stable
relations require the hierarchy and reciprocity of male/female polarity. In homosexual relation-
ships, authority cannot be premised on the traditional criteria of gender. For this reason lesbian
and gay couples who create loving relationships are far more threatening to conservative values
than individuals who simply violate the ban against non-marital or non-procreative sex.").

130 Baehr, 852 P.2d at 58. See generally Cox, supra note 16, at 1046-52 (discussing the
Baehr majority's equal protection analysis).

131 Baehr, 852 P.2d at 58. The majority noted that marriage was a legal status made possi-
ble only through the actions of the state. Id. The majority noted further that, because Hawaii
eliminated all common law marriages, the power of the state to bestow this legal status was
exclusive and had been exclusive for over seventy years. The state's monopoly, therefore, liter-
ally forced all people interested in getting married to satisfy the statutory requirements in
Hawaii's marriage laws. Baehr, 852 P.2d at 58 ("By its very nature, the power to regulate the
marriage relation includes the power to determine the requisites of a valid marriage contract and
to control the qualifications of the contracting parties .. "). Consequently, the majority agreed
with plaintiffs that DOH's refusal to issue them marriage licenses on the ground that each of the
plaintiff couples were all members of the same sex deprived them of many significant rights and
benefits that were contingent upon marital status. Id. at 59. Some of the marital rights and
benefits specifically mentioned by the majority included: various income tax advantages, public
assistance from the Department of Human Services, community property rights, certain inheri-
tance rights, child custody and support payments in divorce proceedings, and wrongful death
rights. Id.
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marriage was subject to constitutional restraints.'32 In other words,
even though the state could deny individuals the right to marry, it
could only do so for compelling reasons, "such as consanguinity (to
prevent incest),.., immature age (to protect the welfare of children),
... venereal disease (to foster public health),.., and to prevent big-
amy ... 133

The majority then noted that the language of Hawaii's equal pro-
tection clause was broader than its counterpart in the federal constitu-
tion;134 it provides in pertinent part that, "'[n]o person shall . . . be
denied the equal protection of the laws, nor be denied the enjoyment
of the person's civil rights or be discriminated in the exercise thereof
because of race, religion, sex, or ancestry. '" t 3' According to the
majority, therefore, the plain language of Hawaii's equal protection
clause prohibited state-sanctioned discrimination against any person
exercising his or her civil rights on the basis of sex.136

The majority had no trouble concluding that marriage was a civil
right and that Hawaii's marriage statutes restricted the marital rela-
tion to a man and a woman.1 37 The majority then concluded that, on
its face and as applied, Hawaii's marriage statutes denied same-sex
couples access to the marital relationship on the basis of their sex.
This regulation of access by the state acting through DOH gave rise to
plaintiffs' equal protection claim. 3 '

Lewin argued that same-sex couples' inability to enter into a state
sanctioned civil marriage did not result from impermissible discrimi-
nation triggering scrutiny under the equal protection clause of the
Fourteenth Amendment. Rather, he argued, the inability of these
couples to enter into a marriage was "a function of their biologic
inability as a couple to satisfy the definition of the status to which they
aspire[d].' 39

132 Baehr, 852 P.2d at 59.
133 Id. at 59 n.19.
134 Id. at 59-60.
135 Baehr, 852 P.2d at 59-60 (alteration in original) (citations omitted).
136 Id. at 60.
137 Id. The marriage statutes include provisions precluding marriages between brother and

sister, uncle and niece, and aunt and nephew, forbidding a marriage between a man or woman
who already has a living husband or wife, and referring to the man and woman seeking to get
married. See HAW. REV. STAT. §§ 572-1(1)(3)(7) (Westlaw through 1977 Reg. Sess.).

138 Baehr, 852 P.2d at 60.
139 Id. at 60-61 (citations omitted).
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The Baehr majority rejected Lewin's argument that "the right of
persons of the same sex to marry one another does not exist because
marriage, by definition and usage, means a special relationship
between a man and a woman * . ." as "circular and unpersuasive."14'
In so doing, the majority rejected as inapposite two of the four cases
cited by Lewin to support his argument and distinguished the other
two.

14 2

In the two cases distinguished by the Baehr majority, Jones v.
Hallahan143 and Singer v. Hara,144 the state courts used what they
believed to be the common understanding or traditional definition of
marriage, i.e., the union between a man and a woman, to reject the
challenges to their state statutes. According to the Jones court:

marriage has always been considered as a union of a man and a
woman .... It appears to us that appellants are prevented from mar-
rying, not by the statutes of Kentucky .... but rather by their own
incapability of entering into a marriage as that term is defined .... In
substance, the relationship proposed by the appellants does not
authorize the issuance of a marriage license because what they pro-
pose is not a marriage.14 5

The Singer court similarly held that the state's marriage statutes
did not violate either the state or federal constitutions; the court rea-
soned that, "'[a]pellants were not denied a marriage license because
of their sex; rather, they were denied a marriage license because of the
nature of marriage itself.' "146

140 Id. The two cases rejected as inapposite were Baker v. Nelson, 191 N.W.2d 185 (1971),
and De Santo v. Barnsley, 476 A.2d 952 (1984). The Baehr majority rejected Baker on the
ground that no state constitutional questions were raised or addressed and rejected De Santo on
the ground that the court there held only that common law same-sex marriage did not exist in
Pennsylvania. Baehr, 852 P.2d at 60-61.

141 Id. at 61.
142 Baehr, 852 P.2d at 61-63 (citation omitted).
143 501 S.W.2d 588 In Jones, two women argued that the State of Kentucky's refusal to

issue them a marriage license deprived them of their constitutional rights to marry, associate and
exercise religion freely.

144 522 P.2d 1187 (Wash. App. 1974) (subsequent history omitted) (two men challenged the
State of Washington's refusal to issue them a marriage license. They argued that the state's
marriage laws did not prohibit same-sex marriages and the state's refusal to issue them a license
violated the state's equal rights amendment and various provisions of the federal constitution
including the fourteenth amendment).

145 Baehr, 852 P.2d at 61 (quoting Jones, 501 S.W.2d at 589-90).
146 Baehr, 852 P.2d at 63 (quoting Singer, 522 P.2d at 1196).
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The Baehr majority rejected the analysis in the Jones and Singer
opinions, calling it an "exercise in tortured and conclusory sophis-
try." '147 Instead, the majority found the reasoning and holding of the
United States Supreme Court in Loving v. Virginia148 more analogous
to the facts of the case before it.

In Loving, a Black woman and a Caucasian man married in the
District of Columbia and then returned to their home state of Virginia
to reside. 149 The Lovings were subsequently convicted for violating
Virginia's miscegenation statutes, which prohibited interracial mar-
riages. 150 The trial court in Loving, like the trial courts in Jones and
Singer, relied on what it apparently believed was a common under-
standing concerning marriage to uphold the Virginia statutes, specifi-
cally, that Divine Providence did not intend marriage to include a
union between persons of different races. 51

On appeal, the United States Supreme Court struck down Vir-
ginia's miscegenation laws on both equal protection and due process
grounds. 52 The Supreme Court found that the laws in question were
based solely on race.153 Because racially-based laws were entitled to
the "'most rigid scrutiny"' and because the Court determined that
there was no legitimate purpose for the classification separate and
apart from invidious discrimination, the Court concluded that Vir-
ginia's miscegenation statutes violated the Equal Protection Clause. 54

The Baehr majority then used Loving to dispose of the reasoning
of the Jones case and "unmask the tautological and circular nature of
Lewin's argument" that Hawaii's marriage statutes did not implicate
Hawaii's equal protection clause because same sex marriage was a
definitional impossibility.'55 Like Lewin and DOH, the Virginia
courts declared that interracial marriage could not exist because "it
had theretofore never been the 'custom' of the state to recognize
mixed marriages, marriage 'always' having been construed to presup-

147 Id.
148 388 U.S. 1 (1967).
149 Baehr, 852 P.2d at 61 (citing Loving, 388 U.S. at 2).
150 Baehr, 852 P.2d at 62 (citing Loving, 388 U.S. at 2).
151 Id.
152 Id.
153 Id. "There can be no question but that Virginia's miscegenation statutes rest solely

upon distinctions drawn according to race." Id. (quoting Loving, 388 U.S. at 11).
154 Baehr, 852 P.2d at 62 (quoting Loving, 388 U.S. at 12).
155 Baehr, 852 P.2d at 63.
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pose a different configuration."'56 The majority, however, rejected
this argument, notwithstanding the fact that two other state courts, in
the Jones and Singer cases, had previously been persuaded by it.'57

The Baehr majority, following its own precedent, reaffirmed that
laws classifying on the basis of "suspect categories" or infringing on
fundamental rights are subject to "strict scrutiny."'158  Having previ-
ously indicated that HRS § 572-1, on its face, and as applied, regulated
marital status on the basis of plaintiffs' sex,15 9 the Baehr majority held
for the first time that sex was a "suspect category" under Hawaii's
equal protection clause. 6 ' The Baehr majority therefore concluded
that HRS § 572-1 was subject to strict scrutiny. Accordingly, the
majority held that HRS § 572-1 was presumptively unconstitutional
unless, on remand, the State could demonstrate that the statute's sex-
based classification was justified by a compelling state interest and the
statute was narrowly tailored to avoid unnecessary infringements of
plaintiffs' constitutional rights. 6 '

In holding that HRS § 572-1 facially discriminated on the basis of
sex, the Baehr majority took an unprecedented step; no other court
faced with a homosexual challenge to state marriage laws has found a
constitutional violation. 6 2 In arriving at this holding, however, the
majority made it explicitly clear that plaintiffs' sexual orientation was
not relevant to its equal protection analysis. The majority stated that,
because it determined that Hawaii's marriage statutes discriminated
on the basis of sex, it was "immaterial" for purposes of its equal pro-
tection analysis whether plaintiffs were homosexual. 63 The fact that

156 Id.
157 Id. The Baehr majority also used Loving to respond to Judge Heen's dissent. Judge

Heen took the position that Hawaii's marriage statutes did not discriminate on the basis of sex
because the statutes applied equally to both women and men. Baehr, 852 P.2d at 71 (Heen, J.,
dissenting). The Supreme Court, however, had rejected the analogous argument in Loving that
"equal application" of the miscegenation statute to both whites and blacks immunized the stat-
ute from constitutional scrutiny under the Equal Protection Clause. Loving, 388 U.S. at 8.
According to the Baehr majority, simply substituting "sex" for "race" and article I, section 5 for
the Fourteenth Amendment yielded the same result in Baehr that was reached by the Supreme
Court in Loving, namely, that Hawaii's marriage statutes were subject to Hawaii's equal protec-
tion clause and did in fact discriminate on the basis of sex. Baehr, 852 P.2d at 68.

158 Baehr. 852 P.2d at 63.
159 Id. at 64.
160 Id. at 67.
161 Id.
162 See generally Koppelman, Discrimination, supra note 4.
163 Baehr, 852 P.2d at 53 n.14.
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the majority was able to erase plaintiffs' homosexuality while simulta-
neously ruling in their favor on their equal protection claim made the
majority's decision internally contradictory and troubling as well.

2. The Conflation Rears Its Ugly Head

The Baehr majority's equal protection analysis and holding
accomplished at least two laudable things. The most obvious and
important result of its holding is that Hawaii may become the first
state in the nation to legalize same-sex marriage.164 In addition, by
basing its equal protection analysis on sex, the majority demonstrated
that it was possible to apply heightened scrutiny to the same-sex mar-
riage issue without having to engage in the immutable trait
controversy. 165

164 The majority held that HRS § 572-1 discriminated on the basis of sex. Since the major-
ity also concluded that sex-based classifications would be subject to strict scrutiny under
Hawaii's constitution, Hawaii's marriage statutes will not withstand constitutional scrutiny on
remand and the subsequent appeal unless the State can demonstrate a compelling interest to
justify its unequal treatment of same-sex and opposite-sex couples and that the statute is nar-
rowly tailored to avoid infringing on plaintiffs' constitutional rights. Baehr, 852 P.2d at 67; see
also text accompanying notes 130-62, supra. Once invoked, the strict scrutiny test with its com-
pelling state interest requirement is rarely satisfied. See, e.g., Cox, supra note 16, at 1039 n.17
("Legal experts agree that meeting the 'compelling state interest' standard rarely occurs, unless
public safety is at stake."); Laurence H. Tribe & Michael C. Dorf, Levels of Generality in the
Definition of Rights, 57 U. CHI. L. REV. 1057, 1058 (1990) [hereinafter Tribe & Dorf] ("Because
the 'strict' scrutiny which applies to laws that affect fundamental rights ... is usually 'fatal,'
whether to designate a right as fundamental poses a central substantive question in modern
constitutional law."); Laurence H. Tribe, American Constitutional Law § 16-6, at 1451 (2d ed.
1988) [hereinafter Tribe, Constitutional Law] ("When expressed as a standard for judicial review,
strict scrutiny is, in Professor Gunther's formulation, 'strict' in theory and usually 'fatal' in fact.")
(footnote omitted). But see Michael M. v. Superior Ct. of Sonoma County, 450 U.S. 464 (1981)
(affirming judgment of California Supreme Court, which upheld under strict scrutiny review
California's statutory rape statute that made men alone criminally liable for the act of sexual
intercourse with a minor female under 18 years of age.) Indeed, on December 3, 1996, the
Circuit Court of the First Circuit, State of Hawaii rendered a 46 page decision in plaintiffs' favor
finding that the State failed to demonstrate a compelling state interest sufficient to justify its
denial of marriage licenses to same-sex couples. The second appeal before the Hawaii Supreme
Court is still pending. For a more complete discussion of the circuit court's decision and the
arguments raised by the State on remand, see Part V, infra.

165 In contrast, Chief Judge Burns stated in his concurring opinion that he would have
remanded the case to the circuit court to determine"whether heterosexuality, homosexuality,
bisexuality, and asexuality [were] 'biologically fated ....' Baehr, 852 P.2d at 70. See also note
126, supra. Chief Judge Burns' opinion notwithstanding, there is a persuasive position taken by
some proponents of gay and lesbian rights that arguing for heightened scrutiny on the basis of a
suspect classification claim, which includes finding immutability as a necessary element, is a
questionable strategy that should be avoided for two main reasons. First, most federal courts
that have considered the issue have rejected the suspect classification claim; and second, whether
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Plaintiffs' sex, however, was not the only issue presented by their
equal protection challenge to Hawaii's marriage statutes. In Baehr,
the Hawaii Supreme Court was presented with an opportunity to ana-
lyze or at least discuss plaintiffs' homosexuality and the issues their
homosexuality raised within the context of the same-sex marriage
debate,16 6 such as America's gender hierarchies and history of heter-
osexism.167 The Baehr majority, however, chose not to do so. Instead,
it explicitly rejected plaintiffs' invitation to recognize and protect their
sexual orientation and, more specifically, their intimate relationships
in a public forum.168

So, why when the issue was squarely before the court did the
Baehr majority explicitly make plaintiffs' sexual orientation irrelevant
for purposes of its equal protection analysis? One possible answer is
that the Baehr majority simply sought the least complicated and least

homosexuality is an immutable trait is difficult and perhaps even impossible to prove at this
point in time. See, e.g., Koppelman, Discrimination, supra note 4, at 271 ("Perhaps the most
striking intellectual dysfunction produced in the course of official attempts to give legal meaning
to the homosexuality taboo has occurred among the federal courts that have considered whether
sexual orientation should be deemed a suspect classification calling for heightened scrutiny
under the equal protection clause of the fourteenth amendment ... [A]lmost all of the federal
courts that have considered the question have rejected the suspect classification claim."); Fajer,
supra note 17, at 648 ("Unlike the suspect class argument, a gender-based equal protection argu-
ment avoids the immutability controversy. While immutability is not a litmus test for heightened
scrutiny, courts and commentators discussing classifications based on sexual orientation gener-
ally seem to rely heavily on it. Many who support heightened scrutiny argue that sexual orienta-
tion is immutable; some who reject heightened scrutiny argue it is not. Because mutability is a
difficult issue, gay advocates are better off avoiding it if possible.") (footnotes omitted).

166 Recall that Lewin specifically placed the question of plaintiffs' homosexuality at issue in
his motion for judgment on the pleadings and to dismiss. Baehr, 852 P.2d at 52 n.12.

167 See supra text accompanying notes 70-97; see also infra text accompanying notes 172-
205, 232-40.

168 For example, the majority explicitly stated in its footnote 14 that, "for purposes of the
constitutional analysis germane to the case, . . . it [was] immaterial whether plaintiffs, or any of
them, are homosexuals." Baehr, 852 P.2d at 53 n.14. Later, the majority claimed that it was
being asked to recognize a new fundamental right, namely, the right of homosexuals to marry
each other. Id. at 57. Notwithstanding the specific nature of this claim, the majority essentially
dismissed it by stating "that the privacy right found in article 1, section 6 is similar to the federal
right and that no 'purpose to lend talismanic effect' to abstract phrases such as 'intimate deci-
sion' or 'personal autonomy' can 'be inferred from [article 1, section 6], any more than ... from
the federal decisions."' Id. (citation omitted). The majority concluded by holding that, "we do
not believe that a right to same-sex marriage is so rooted in the traditions and collective con-
science of our people that failure to recognize it would violate the fundamental principles of
liberty and justice that lie at the base of all our civil and political institutions." Id. at 56-57.
Plaintiffs' privacy claim is taken up in more detail infra at Part II.C.
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controversial way to reach its result. 169  Another possible answer,
which has already been suggested, is that the majority wanted to avoid
the immutable trait controversy.17 ° Or, perhaps the Baehr majority
felt discomfited by lesbian and gay sexuality.171 Whatever its reasons
for ignoring or refusing to discuss the issues raised by plaintiffs' homo-
sexuality may be, it is clear that the majority's decision is inherently
contradictory and, more importantly, problematic for sexual
minorities.

By holding that Hawaii's marriage laws discriminated on the basis
of sex, the Baehr majority ruled that marriage should not be limited to
opposite-sex couples. But more than that, the Baehr majority was
effectively saying that the traditional, sex-based notions of gender

169 This particular answer is a very plausible one. At the same time, this answer, and more
specifically, the adjudicative strategy it implicitly subsumes has definite drawbacks. This discus-
sion is taken up in more detail infra at Part III.

170 See text accompanying note 165, supra.
171 The same may also hold true for the Supreme Court's recent decision in Oncale v.

Sundowner Offshore Serv., Inc., 118 S.Ct. 998 (1998) [hereinafter Oncale]. In Oncale, plaintiff
Joseph Oncale brought a same-sex sexual harassment claim against his former employer, two
supervisors (Lyons and Pippen) and a co-worker (Johnson). Id. at 1001. All of the individual
respondents were males. All of the men, including Oncale, were supposedly heterosexual. See
Ellen Goodman, Victim of Same-Sex Harassment Deserves Day in Court, AUSTIN AMERICAN-
STATESMAN, Dec. 6, 1997, at H3. Despite this fact, Pippen grabbed plaintiff while Lyons
removed his penis from his pants and placed it on the back of plaintiff's head. As plaintiff
struggled to free himself, Lyons told him he was going to "f... [plaintiff] in the behind." Brief
for Appellant at *4, Oncale, 118 S.Ct. 998 [hereinafter Appellant's Brief]. In another instance,
Johnson grabbed and restrained plaintiff to facilitate a second sexual assault by Lyons. During
this assault, Lyons again removed his penis from his pants, "this time placing it on Oncale's arm
and again assur[ed] Oncale that he would have to submit to these sexual advances." Id. On yet
another occasion, Pippens and Lyons got into a shower stall with plaintiff; Pippen pinned plain-
tiff "as Lyons inserted a bar of soap into 'the cheeks of his [plaintiffs] behind.' As they held
[plaintiff] both men . . . assured [him] that they were going to 'f ... [him] in the behind."' Id.

The Court ultimately held that Title VII applied to a same-sex sexual harassment claim.
Oncale at *2. But, despite the fact that same-sex sexual desire was clearly implicated by the facts
of the case, the Court made it clear that same-sex sexual harassment, like cross-sex sexual har-
assment, was simply a matter of sex discrimination. Id. ("nothing in Title VII necessarily bars a
claim of discrimination 'because of... sex' merely because the plaintiff and defendant.., are of
the same sex.") (emphasis added). Indeed, the Court explicitly stated that, "harassing conduct
need not be motivated by sexual desire to support an inference of discrimination on the basis of
sex." Id. at 1001-02. The Court actually seemed discomfited by the sexual orientation under-
tones present in the case so much so in fact that it only alluded to the facts of the case very
generally. According to the Court, "[t]he precise details [of the case were] irrelevant to the legal
point." Id. at 1001. Thus, instead of discussing the sexual orientation aspects of the case, which
clearly seem to be present, the Supreme Court in Oncale, like the Baehr majority, responded by
focusing on sex discrimination thereby making sexual orientation a non-issue.
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underlying opposite-sex marriages are not constitutionally
permissible.

Recall that under the conflation, gender is deemed to be rigidly
and absolutely determined by one's anatomical sex.172 Under the con-
flation, therefore, a marriage between a man and a woman would nec-
essarily involve a union between a socially "masculine" man and a
socially "feminine" woman. While the Baehr majority understood
that this was the traditional, i.e., conflationary, basis of marriage, it
nevertheless rejected this proposition as a matter of constitutional
law. Thus marriage, to the Baehr majority, does not necessarily have
to involve a man and a woman at all, let alone a "masculine" man and
a "feminine" woman.

To establish the foregoing point, one need only look at the cases
distinguished and then rejected by the Baehr majority, namely, Jones
v. Hallahan1 73 and Singer v. Hara.174 In both of these cases, the state
courts clung to traditional, gendered understandings and/or defini-
tions of marriage to justify their denial of marriage licenses to same-
sex couples. In Jones, for example, the Kentucky Court of Appeals,
using Black's Law Dictionary, defined marriage175 as, "[t]he civil sta-
tus, condition or relation of one man and one woman united in law for
life, for the discharge to each other and the community of the duties
legally incumbent upon those whose association is founded on the dis-
tinction of sex. "176 Similarly, the Singer court concluded that:

[t]he state's refusal to grant a license allowing appellants [a male
same-sex couple] to marry one another is not based upon appellants'
status as males, but rather it is based upon the state's recognition that
our society as a whole views marriage [i.e., a union of one man and

172 The conflation dictates that, if you are born female, you will be socially "feminine."
Similarly, if you are born male, you will be socially "masculine." See supra text accompanying
notes 36-50; see also infra note 186.

173 501 S.W.2d 588 (Ky. Ct. App. 1973).
174 522 P.2d 1187 (Wash. App. 1974).
175 The Kentucky statutes did not define "marriage." Jones, 501 S.W.2d at 589. The Jones

court therefore determined that it was required to define the term according to common usage,
which the court located in three different dictionaries. Id.

176 Id. (emphasis added). The Jones court also quoted from "Webster's New International
Dictionary, Second Edition, [which] defines marriage as follows: ... 'A state of being married, or
being united to a person ... of the opposite sex as husband or wife; also, the mutual relation of
husband and wife; ... abstractly, the institution whereby men and women are joined in a special
kind of social and legal dependence, for the purpose of founding and maintaining a family."' Id.
(emphasis added).
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one woman] as the appropriate and desirable forum for procreation
and the rearing of children .... 177

Implicit in the traditional, gendered understandings of marriage
employed by the Jones and Singer courts are the assumptions that
each sex, male and female, represents a distinct gender and that in
each marriage there is a need for both genders, i.e., the "masculine,"
"active" male and the "feminine," "passive" female.'78

Thus, by explicitly rejecting the reasoning of the Jones and Singer
cases and concluding instead that Hawaii's marriage statutes discrimi-
nated on the basis of sex,179 the Baehr majority effectively, if implic-
itly, held that traditional, gendered definitions of marriage are
constitutionally impermissible and that marriage does not necessarily
have to include different genders, i.e., the masculine and the feminine.
Instead, under Baehr, the union could properly involve, for example,
two feminine men, two masculine women, or a feminine man and
woman. By extension, holding that the state cannot prohibit two peo-
ple of the same sex from marrying absent a compelling state interest,
the Baehr majority made clear that a person's gender does not have to
correspond with that person's sex. In other words, a woman does not
have to be "feminine" just because she is a woman, nor does a man
have to be "masculine" just because he is a man. The majority thus
understood and accepted, in the first instance, that sex and gender are
traditionally conflated in this society 180 but nevertheless acted to pro-
tect social gender atypicality, i.e., "feminine" men and "masculine"
women.1

8 1

177 Singer, 522 P.2d at 1195 (emphasis added).
178 Since both the Singer and Jones courts assume, in their traditional, gendered under-

standings of marriage, that each sex, male and female, represents a distinct gender and that
marriage requires both genders, then it follows, in keeping with a conflationary analysis, that the
male partner in a marriage, for example, would be "masculine" and "active" because males are
constructed as "masculine" and "active" under the conflation. By the same token, the female
partner would necessarily be "feminine" and "passive." See text accompanying notes 31-97,
supra; see also Hunter, supra note 25, at 13 ("in each of the rulings in a lesbian or gay marriage
challenge, the courts have essentialized as 'nature' the gendered definition of boundaries
marriage.")

179 Baehr, 852 P.2d at 63, 68.
180 Females are "feminine" and males are "masculine." See supra text accompanying notes

36-50.
181 "Feminine" men and "masculine" women, i.e., those who do not conform to the gender

characteristics and roles prescribed by the conflation, would be considered socially gender atypi-
cal. See supra text accompanying notes 57-69, 98-99.
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The Baehr majority's equal protection analysis and holding is, on
one hand, very progressive. It opens the door for two people of the
same social gender to marry, for example, two masculine women or
two feminine men as well as two feminine women or two masculine
men. Under this analysis, however, what a married couple does in
bed, or who married people are sexually attracted to, simply does not
matter. Stated differently, one's sexual orientation has nothing to do
with marriage. Footnote 11 of the majority's opinion makes this very
point quite clearly; it states:

"Homosexual" and "same-sex" marriages are not synonymous; by the
same token, a "heterosexual" same-sex marriage is, in theory, not
oxymoronic. A "homosexual" person is defined as "[o]ne sexually
attracted to another of the same sex." . . . "Homosexuality" is 'sexual
desire or behavior directed toward a person or persons of one's own
sex." ... Conversely, "heterosexuality" is "[s]exual attraction for one
of the opposite sex," . . . or "sexual feeling or behavior directed
toward a person or persons of the opposite sex." . . .Parties to "a
union between a man and a woman" may or may not be homosexuals.
Parties to a same-sex marriage could theoretically be either homosexu-
als or heterosexuals.182

The Baehr majority seems to be saying all of the following: You
do not have to be homosexual, i.e., attracted sexually to someone of
your own sex, to enter into a same-sex marriage and, in fact, you are
not necessarily homosexual just because you may choose to do so. On
the contrary, both partners to a same-sex marriage could very well be
heterosexual, that is, attracted sexually to someone of the opposite
sex. Indeed, just as a man and woman who marry each other could be
either homosexual or heterosexual, partners in a same-sex marriage
could be either as well.

So, what does all of this mean? The Baehr majority is actually
saying in footnote 11 that homosexuality does not necessarily have
anything to do with same-sex marriage. In other words, homosexual-
ity in general, and the plaintiffs' homosexuality in particular, are irrel-
evant to the same-sex marriage inquiry under Hawaii's equal
protection clause. But the fact of the matter is, under the conflation

182 Baehr, 852 P.2d at 51 n.11 (emphasis added; citations omitted).
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that exists and operates in Euro-American society, homosexuality is
not irrelevant and it has everything to do with same-sex marriage. 183

First, homosexuality is not irrelevant, because, under the confla-
tion, sex, gender and sexual orientation are all linked. More specifi-
cally, under Leg Two of the conflation, a person's gender is deemed to
determine his sexual orientation; if a person is socially "masculine" he
should be sexually attracted to "feminine" women.18" Leg Two builds
upon Leg One under the conflation, because only a person born with
a penis should be socially "masculine" and only a "masculine," i.e.,
male person can and should be attracted sexually to "feminine"
women. 185 Homosexuals, therefore, matter to the conflation and to
Euro-American society because, by being attracted sexually to mem-
bers of the same sex, they deny or disrupt the inevitability of the con-
flationary progression from sex to gender to sexual orientation.186

Indeed, because they do not conform to the conflation, homosexuals
call the entire conflation into question. 87

Second, homosexuality has everything to do with same-sex mar-
riage. Under Leg Three of the conflation, the sameness or difference
of the sexes within a coupling is deemed to determine one's sexual
orientation. That is, "[a] sameness of sex within such coupling results
directly in conclusions of homosexual orientation for each participant,
whereas a difference of sex within a coupling produces conclusions of
heterosexual orientation.1' 8 8 In other words, same-sex marriage is the
marker for same-sex coupling and, therefore, of homosexual identity.

There was only one way the Baehr majority could conclude that
plaintiffs' homosexuality was irrelevant for purposes of its equal pro-
tection analysis. This was by misunderstanding, or refusing to
acknowledge, that sexual orientation is artificially but intentionally
conflated with sex in Euro-American society either directly through
the operation of Leg Three of the conflation or as a progression from

183 Indeed, it seems safe to assume that most same-sex couples who marry will likely be
lesbian or gay. See supra text accompanying note 26.

184 See supra text accompanying notes 36-50, 98-101.
185 Id.
186 See supra text accompanying notes 98-101. It should be emphasized that this article

does not claim that sex, gender and sexual orientation cannot be separated, because they can be.
Rather, the article claims that we do not separate them in practice in Euro-American society.
Instead, sex, gender and sexual orientation are socially linked through the construction and
operation of the conflation in Euro-American society. See generally supra Part I.

187 See supra text accompanying notes 102-05.
188 Valdes, Unpacking, supra note 40, at 168.
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sex to gender to sexual orientation under the combined operation of
Leg One and Leg Two. In other words, the majority's equal protec-
tion holding essentially accepts and condemns the conflation of sex
with-gender but denies, or stops short of acknowledging, that there is
a similar conflation at work between sex, gender and sexual orienta-
tion, as well as directly between sexual orientation and sex. As a
result, the majority's equal protection holding and analysis actually
leaves sexual orientation unprotected. The Baehr majority is saying,
in effect, that sexual gender atypicality18 9 is not worthy of legal protec-
tion and, more importantly, it is permissible for the state to target it.
A hypothetical will illustrate this point.

Assume that the Hawaii legislature passes a law that says only
straight people, i.e. people sexually attracted to the opposite sex, can
marry. Under this law, two men, two women, or one man and one
woman can marry each other as long as they are straight, i.e., as long
as they are not sexually attracted to people of the same sex. Under
the Baehr majority's analysis, this new law would not violate the
Hawaii constitution because the couple's social gender atypicality is
not being infringed; that is, the couple is not being required to fulfill
certain traditional or conflationary gender role expectations in order
to marry. The new law, however, would prevent two homosexual peo-
ple, i.e., two gay men, two lesbians, or a gay man and a lesbian, from
marrying each other because it only discriminates on the basis of their
sexual orientation. Under the majority's analysis as I have described
it above,19 ° this latter result would be constitutional. 9

189 Homosexuals are the paradigmatic example of persons who are gender atypical sexu-
ally, because their sexual and affectional interests are directed towards members of the same sex.
See supra text accompanying note 98-101.

190 A plain reading of the Baehr majority's equal protection holding suggests a contrary
conclusion. That is, the majority simply held that, absent a compelling state interest, the State of
Hawaii cannot constitutionally prohibit two people of the same-sex, regardless of their social
gender or sexual orientation, from marrying one another. My purpose in this part, however, has
been to analyze the Baehr majority's equal protection holding from a counter-conflationary per-
spective and, from that perspective, to show that this holding can actually be interpreted as not
protecting sexual minorities.

191 Current Hawaii law does not prohibit homosexuals from marrying per se. For example,
a man and a woman would be permitted to marry each other even if one or both of them were
homosexual. What current law does prohibit is two people of the same-sex from marrying each
other, regardless of their gender or sexual orientation. The Baehr majority's equal protection
analysis recognized as much. See supra text accompanying notes 172-82. The concern is not
really that the law prohibits two straight people of the same sex from marrying each other.
Large numbers of straight people of the same sex will probably not rush out to marry each other
if same-sex marriage is legalized. Instead, the concern is with the fact that the law specifically
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What this hypothetical demonstrates, therefore, is that the Baehr
majority's equal protection analysis and holding do not protect sexual
minorities. Instead, the majority's decision validates the ongoing cul-
tural operation of the conflation by withholding and/or disabling the
law's awareness of and response to the sexual orientation discrimina-
tion that is necessarily created and perpetuated by the conflation in
Euro-American society.1 92

Moreover, the Baehr majority's schizophrenic approach to and/or
understanding of the conflation produces internal inconsistencies.
More specifically, because sexual orientation is conflated with sex
either directly through the operation of Leg Three193 or as a progres-
sion from sex to gender to sexual orientation under the combined
operation of Leg One and Leg Two,194 there is no such thing as dis-
crimination based solely or exclusively on sexual orientation. 95 Sex-
ual orientation discrimination, in other words, is a form of sex
discrimination. 196 The Baehr majority's equal protection analysis and
holding has the further paradoxical, and possibly unintentional, effect
of sanctioning a form of sex discrimination-sex discrimination in the
form of sexual orientation discrimination-even while it purports to
subject sex discrimination to strict scrutiny-effectively leaving sexual
orientation unprotected.' 97

In sum, an examination of the equal protection portion of the
Baehr majority's opinion from a counter-conflationary perspective 198

shows that it essentially holds that homosexual unions, whether same-
sex or cross-sex, may be the object of state discrimination while heter-
osexual unions, both same-sex and cross-sex, may not be burdened by
the state.' 99 This result effectively reifies heterosexism: it continues to
marginalize "homosexuality" and to approve both social and struc-

prohibits two homosexuals of the same sex from marrying each other. It seems clear that the
real aim of the law is to prohibit homosexual marriage, as defined herein (see supra note 6),
because it is highly likely that the vast majority of same-sex couples desiring to marry will proba-
bly be gay or lesbian. See supra text accompanying note 26. I think the general public under-
stands this as well. See infra text accompanying note 263.

192 Valdes, Queers, supra note 21, at 123, 279.
193 See supra text accompanying note 51.
194 See supra text accompanying notes 36-50, 52-54; see also supra note 186.
195 See supra text accompanying notes 36-56.
196 See supra text accompanying notes 52-56.
197 See supra text accompanying notes 182-92.
198 See supra note 190.
199 See supra text accompanying notes 172-92.
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tural subordination of minority sexual orientation. This is so because
heterosexism is the unstated norm in Euro-American society-that
one is heterosexual is simply presumed. Consequently, by saying that
plaintiffs' homosexuality had nothing to do with same-sex marriage
and completely eliminating any discussion of sexual orientation, the
Baehr majority was implicitly but effectively expressing their prefer-
ence for and, indeed, privileging heterosexism. 20 0  Baehr may be
touted as a gay and lesbian rights victory, but, in fact it is a triumph of
heterocentric ideology.

The previous discussion thus suggests yet another possible reason
why the Baehr majority chose to make plaintiffs' homosexuality irrele-
vant for purposes of its equal protection analysis. To acknowledge
Legs Two and Three of the conflation or, more importantly, to resist
their operation, would have required the Baehr majority to critically
assess the conflation's detrimental effects on women and sexual
minorities in particular and society in general.0 1 It would have
required the majority to examine male and masculinist privileges and
the sex/gender hierarchies that are the specific results of, and are per-
petuated by, the conflation in this society.20 2  Perhaps the Baehr
majority, like most courts, was either unwilling or unable to engage in
this analysis or were simply not consciously aware that the conflation,
in all of its complexity and subtlety exists.20 3 Or perhaps the Baehr
majority intuitively recognized the implicit threat posed to the hetero-
patriarchal status quo by plaintiffs' homosexuality,2 4 and shrank back
from its implications and possibilities. Regardless of its reason(s), the

200 See supra text accompanying notes 50, 70-97; see also infra note 526.
201 See supra text accompanying notes 57-97.
202 See supra text accompanying notes 70-97.
203 Valdes, Queers, supra note 21, at 279 ("[Tlhe conflation's influence over the legal sys-

tem causes and compounds harm on multiple levels, and these harms flow from the courts' stra-
tegic or ignorant (mis)treatments of conflationary bigotries. These harms will continue so long
as the legal system refuses to recognize that . .. discrimination 'based' on sex and gender is
conflated with discrimination 'based' on sexual orientation precisely because these three con-
structs are conflated in society."); see also Case, Gender, supra note 74, at 17 ("Courts often
conflate gender with sex and particularly with sexual orientation, often without acknowledging
and sometimes apparently without being aware that they are doing so. They occasionally seem
oblivious to the fact that apparently disparate collections of behaviors and characteristics at issue
in cases before them actually form a coherent gender package when analyzed together. And
even when they do acknowledge that, for example, a set of characteristics an employer demands
of employees can best be characterized as 'masculine,' they rarely subject to critical examination
their own willingness or that of the employers in cases before them to equate the masculine with
the good or desirable.")

204 See supra text accompanying notes 98-105.
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end result is the same. By not engaging in an analysis of the confla-
tion, the conflation continues to exist; it continues to perpetuate
"hetero-patriarchy" and, as a result, it continues to operate to the det-
riment of us all-but especially to women and sexual minorities. 20 5

The Baehr majority could have done much more than it was
apparently willing to do. The majority could have acknowledged and
then refused to give effect to the gender discrimination under Leg
One and the sexual orientation discrimination under Legs Two and
Three while still concluding that Hawaii's marriage statutes discrimi-
nated on the basis of sex. Indeed, recognizing that sex, gender and
sexual orientation discrimination are conflated in Euro-American
society, and that this conflation serves particular ends - namely, the
perpetuation of hetero-patriarchy to the particular detriment of
women and sexual minorities - would have strengthened the major-
ity's reliance on the miscegenation analogy.

3. Baehr-Race, Sex and the Miscegenation Analogy
The Baehr majority relied heavily upon Loving v. Virginia,2 °6 the

United States Supreme Court's miscegenation case, to support its
holding that DOH's denial of marriage licenses to plaintiffs amounted
to impermissible sex discrimination in violation of Hawaii's equal pro-
tection clause. 2°7 By simply substituting the term "sex" for "race" in
the Loving opinion, the majority found the reasoning, analysis and
holding of Loving directly analogous, and therefore controlling, in the
same-sex marriage context.2 °8

The Baehr majority seemed to simply assume that "race" and
"sex" were fungible in the Loving opinion.29 Given this apparent
assumption on the part of the Baehr majority, one has to wonder
whether the Baehr majority fully understood the analogy it used.

The miscegenation statutes the United States Supreme Court
found so objectionable, and accordingly struck down in Loving, were

205 Valdes, Queers, supra note 21, at 275 (the conflation "is an apparatus that is used proac-
tively and affirmatively by culturally (and legally) dominant forces to regulate the formation and
maintenance of socio-sexual identities in line with highly regimented preferences. As a regula-
tory apparatus, the conflation is deployed, forcibly if necessary, to ensure that sex/gender bound-
aries and hierarchies are obeyed. In other words, the conflation is a tool used to keep us all in
our officially ordained sex/gender places, and to keep the hetero-patriarchal status quo intact.")

206 388 U.S. 1 (1967).
207 Baehr, 852 P.2d at 61-63, 68.
208 Id. at 68.
209 Id.
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"designed to maintain White Supremacy; ' 210  they were tools of
oppression and ideology. The Baehr majority did not make any show-
ing that a prohibition on same-sex marriage was similarly illicit,
oppressive, or linked to a specific ideology. Absent such a showing,
the analogy between same-sex marriage and the miscegenation stat-
utes is not entirely persuasive.211 The question presented by the Baehr
majority's use of the miscegenation analogy, therefore, is whether a
ban on same-sex marriage, like a ban on interracial marriage, is also a
tool of oppression and ideology.

The slave system, upon which this country was founded, institu-
tionalized a racial hierarchy that intentionally assigned superiority to
the white race and inferiority to the black race. 212 After slavery was
abolished,213 whites who wished to maintain power and control over
the African American population in this country needed new tools to
do so. 2 14 To maintain the caste system created by slavery and upon
which white supremacy was, and is, premised, it was critical to the
white population that the races be kept separate.2 15 Without the con-

210 Loving, 388 U.S. at 11.
211 Koppelman, Discrimination, supra note 4, at 201.
212 A. Leon Higginbotham, Jr. & Barbara K. Kopytoff, Racial Purity and Interracial Sex in

the Law of Colonial and Antebellum Virginia, 77 GEO. L.J. 1967, 1969-70 (1967) (arguing that
because the physical differences between the races were so visible, they "gave a particular ease
to the operation of a racially based system of slavery. In theoretical terms ... people ... often
saw the differences among races as part of a natural ordering of creatures by Providence into a
Great Chain of Being, from the highest to the lowest." From there, "the idea of racial hierarchy
could be, and came to be, used as a justification for slavery." In the "Great Chain of Being" as
conceived by Whites, Blacks and Indians "were created inferior and were meant to be sub-
servient.")(emphasis added).

213 Id. at 2020 ("After emancipation, there was no special status of slave and oppression
became entirely racial ... As race became the sole means of identifying those who belonged to
the lower caste, the legal definition of race became more exclusive and maintenance of white
racial purity became more important.")

214 Id. at 1968 ("Slavery had its own mechanisms for legal control [of the black population
in this country]. When it was abolished, white Virginians elaborated other mechanisms to pre-
serve the racial hierarchy of the slave era, among them the laws regarding racial purity and
interracial sex"); Kenneth James Lay, Sexual Racism: A Legacy of Slavery, 13 NAT'L BLACK L.J.
165, 168 (1993) ("The laws banning interracial sex and marriage were less harsh on Blacks before
the Civil War than they were afterwards. This is not to say that the South was less racist and
oppressive to Blacks before the Civil War than it was in the late nineteenth and early twentieth
centuries, but merely that the legal mechanisms of oppression were somewhat different. Slavery
had its own mechanisms for legal control. When it was abolished, White wealthy Southerners
developed other mechanisms to preserve the racial hierarchy of the slave era, among them were
new laws regarding racial purity and interracial sex.").

215 White supremacy was often understood and expressly justified as a means to protect
white women from black men. Koppelman, Discrimination, supra note 4, at 230. The miscege-
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tinued segregation of the races, the caste system would not work216

because whites would simply not be able to maintain their sense of
racial superiority.217 Hence, miscegenation statutes, which originated
in this country and had been in existence for more than three hundred

nation prohibition, therefore, presumed, among other things, that "the sex act had hierarchical
significance, with penetration expressing the dominance of the man over the woman." Id. at 224.

Implicit in the [miscegenation ] taboo were the premises that sexual penetration is a
nasty, degrading violation of the self, and that there are some people (black women) to
whom, because of their inferior social status, it is acceptable to do it, and others (white
women) who, because of their superior social status, must be rescued (or, if necessary,
forcibly prevented) from having it done to them. The taboo connoted a narrative in
which black men represented a dangerous, predatory, uncontrollable sexuality, and white
women represented a fragile, asexual purity, the protection of which was the special duty
of white men.

Id. at 225; Kopytoff & Higginbotham, supra note 213, at 1994-2000 (arguing that "it was the
interracial sex of white women that seemed to concern the legislators most."). See also Karen A.
Getman, Sexual Control in the Slaveholding South: The Implementation and Maintenance of a
Racial Caste System, 7 HARV. WOMEN'S L.J. 115 (1984) (arguing that "[wihite men exerted legal
and social control over the sexual conduct of white women and Black's in order to implement
and maintain a caste-based system of power for whites in the South.").

216 Lay, supra note 215, at 182-83 ("Thus even after slavery had officially ended, the anti-
miscegenation prohibitions on interracial sex and marriage were tools used to maintain White
supremacy. The statutes were the very heart of 'JIM CROW' laws, for if Whites and Blacks were
allowed to be intimate with one another, then the segregation laws would become useless and
ineffective. Therefore, anti-miscegenation laws were the very foundation of White supremacy.");
Cass R. Sunstein, Homosexuality and the Constitution, 70 IND. L. J. 1, 18 (1994) ("Indeed, in a
world with racial mixing, it would be unclear who was really black and who was really white.
The categories themselves would become unsettled-revealed to be a matter of convention
rather than nature. In such a world, White Supremacy could not maintain itself.").

217 According to one commentator, laws prohibiting interracial marriages
'indicate one thing: that the racial integrity of the upper caste is to be strictly maintained,
to the degree that all persons of mixed racial qualities shall be placed unequivocally in the
lower of the two castes. To permit intermarriage would be to give the hybrid offspring the
legal status of its father, and would soon undermine the very basis of the caste order.
Hence either intermarriage must be strictly forbidden or racial caste abandoned.'

Koppelman, Discrimination, supra note 4, at 223 (quoting Kingsley Davis, Intermarriage in Caste
Societies, 43 AM. ANTHROPOLOGIST 376, 389 (1941)). The offspring of interracial unions were
therefore disturbing to Whites for three reasons. First, they did not fit into the "natural order"
of things; they were anomalies and, as such, they were seen as unnatural and dangerous. "Sec-
ond, the idea of a racially based system of slavery [or superiority] depended on a clear separation
of the races. [Mixed-race offspring] challenged that idea." Finally, mixed-race offspring "cre-
ated a practical problem for a racially based system of slavery. They had to be classified in terms
of status [, i.e., as slave or free] as well as in terms of race, and ... race did not automatically
determine one's status as slave or free." Higginbotham & Kopytoff, supra note 215, at 2005-06.
Consequently, interracial sex and the offspring that these unions produced were a direct threat
to white racial purity and, hence, superiority. Interracial unions, therefore, had to be prevented.
Id. at 1970, 1989-2000, 2005. See also Getman, supra note 215, at 124 (noting that, "[o]nce
slavery was sanctioned by colonial law and practice, the sexual coupling of free or temporarily
indentured whites with permanently enslaved Blacks became threatening because it obscured
the racial barriers crucial to a caste-based system of slavery. Intercourse between these two
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218years, 1 became an integral part of a much larger plan by certain
whites to keep racial lines clear and distinct.t 9 Ian Haney Lopez
writes:

[A]ntimiscegenation laws ... purported merely to separate the races.
In reality, they did much more than this: they acted to prevent inter-
mixture between peoples of diverse origins so that morphological dif-
ferences that code as race might be more neatly maintained.
Miscegenation laws, like lynch laws more generally, sought to main-
tain social dominance along specifically racial lines through social
domination . . . Cross-racial procreation erodes racial differences by
producing people whose faces, skin, and hair blur presumed racial
boundaries. Forestalling such intermixture is an exercise in racial
domination and subordination. It is also, however, an effort to fore-
stall racial blurring. Miscegenation laws maintained the races they
ostensibly merely separated by insuring the continuation of 'pure'
physical types on which notions of race are based in the United
States. 220

groups produced a new class-mulattoes-who had no clearly defined role in the caste
system.").

218 Harvey M. Appelbaum, Miscegenation Statutes: A Constitutional and Social Problem, 53
GEO. L.J. 49, 50 (1964) ("The tradition of miscegenation statutes in the United States goes back
some three hundred years. The idea of a prohibition of interracial marriage originated in this
country."); cf Lay, supra note 217, at 165 ("anti-miscegenation laws were an American legal
innovation used in the colonies to ensure the sexual separation of White women and Black
men.").

219 Lay, supra note 214, at 178 ("The White southern elite's desire to maintain the racially
based social, economic, and political hierarchy of their slave society, even after their system of
slavery had been outlawed was at the heart of the miscegenation laws."). See also Getman,
supra note 215, at 125-26 ("Anti-miscegenation laws served a number of important purposes ...
They promoted a belief among whites in their racial superiority ... [They also served to] control
... the free mulatto population. Although mulatto children born to Black female slaves were
themselves enslaved, white women's mulatto children could not be enslaved. If the legal system
were to accord the same status to the offspring of two groups of people whom it strived to
distinguish, the law would effect exactly that which it sought to prevent-namely the blurring of
racial lines."). Perhaps the words of Madison Grant, an officer of the American Eugenics Soci-
ety, written around the turn of this century best captures the white supremacist underpinnings
that motivated the miscegenation laws. He wrote:

'White racial purity is the cornerstone of our civilization. Its mongrelization with non-
White blood, particularly with Negro blood, would spell the downfall of our civilization.
This is a matter of both national and racial life and death, and no efforts should be spared
to guard against the greatest of all perils-the peril of miscegenation.'

Lay, supra note 214, at 171 (citation omitted).
220 IAN F. HANEY LOPEZ, WHITE By LAW: THE LEGAL CONSTRUCrION OF RACE 117-18

(1996).
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Under these statutes, only whites were prohibited from intermar-
rying with other races. For example, an African American and a
Native American could marry freely,221 apparently because policing
racial boundaries was believed to be the special province of whites.222

The Virginia courts, in Loving v. Virginia, made no secret that
Virginia's miscegenation statutes were tools of white supremacy and
oppression. For example, the Virginia trial court that convicted the
Lovings of violating Virginia's miscegenation statutes stated:

Almighty God created the races white, black, yellow, malay and red,
and he placed them on separate continents. And but for the interfer-
ence with his arrangement there would be no cause for such mar-
riages. The fact that he separated the races shows that he did not
intend for the races to mix. 223

The Virginia Supreme Court of Appeals concurred with the trial
court and cited its earlier opinion in Naim v. Naim,224 to support the
validity of the Virginia statutes. According to the Naim court, the
State's legitimate purposes for prohibiting interracial marriages were
"'to preserve the racial integrity of its citizens,' and to prevent 'the
corruption of the blood,' 'a mongrel breed of citizens' and 'the obliter-
ation of racial pride[.]' "225

On appeal, the State of Virginia argued that its miscegenation
statutes were not invidiously discriminatory and, therefore, did not

221 Appelbaum, supra note 218, at 52 ("The [miscegenation] statutes... are phrased so that
an intermarriage between a white person and a member of the other designated groups[, such as
Mongolians, Chinese, Japanese, Malayans, American Indians, Asiatic Indians, mulattoes, Ethi-
opians, Hindus, Koreans, Mestizos, and half breeds] is prohibited; the statutes generally do not
restrict intermarriage between members of races other than the white nor between persons of
mixed blood. Thus, the white person is able to marry only another member of his own race,
whereas a Negro or a member of any other group may intermarry with any group except
whites."); cf. Kokpytoff & Higginbotham, supra note 212, at 1983 ("In drawing a racial line, the
real concern of white Virginians seems to have been to maintain the purity of the white race and
to preserve it from visible 'darkening.' There was no similar concern with preserving the Negro
race from 'lightening.').

222 Kopytoff & Higginbotham, supra note 212, at 2000-01 (noting that the penalties
imposed on whites who had interracial sex were not also imposed on free blacks or mulattoes
and speculating that one of the reasons for this different treatment was that, "white racial purity,
as well as sexual morality, was considered the special responsibility of the whites.").

223 Loving, 388 U.S. at 3.
224 87 S.E.2d 749 (1955).
225 Loving, 388 U.S. at 7 (quoting Naim, 87 S.E.2d at 756).
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violate the Equal Protection Clause of the Fourteenth Amendment.226

Specifically, the State contended that, "because its miscegenation stat-
utes punish[ed] equally both the white and the Negro participants in
an interracial marriage, these statutes, despite their reliance on racial
classifications, [did] not constitute an invidious discrimination based
on race. ' 227

The Supreme Court explicitly rejected the State's "equal applica-
tion" argument. According to the Court, a statute's "mere 'equal
application"' did not remove that statute from constitutional scrutiny
under the Fourteenth Amendment.228 Instead, the Court recognized
both the history of racial oppression underscoring Virginia's miscege-
nation laws 229 and the fact that the State was intentionally acting to
perpetuate such oppression by seeking to enforce those laws. The
Supreme Court explicitly stated that, "[t]here is patently no legitimate
overriding purpose independent of invidious racial discrimination
which justifies this classification. The fact that Virginia prohibits only
racial marriages involving white persons demonstrates that the racial
classifications must stand on their own justification, as measures

226 Id. at 7-8.
227 Loving, 388 U.S. at 8. The State's argument is both important and clever. Cass Sun-

stein sums up the State of Virginia's argument as follows:
Virginia's lawyers argued that anti-miscegenation laws punished blacks and whites
equally. They claimed that there was no discrimination against blacks. The only relevant
discrimination was against people who sought to participate in mixed marriages, and such
people were racially diverse. Unlike in [Brown v. Board of Education], where racial sepa-
ration marked racial inequality, here separation was truly equal. Discrimination against
people who seek to participate in mixed marriages is not 'racial discrimination' at all. It
does not draw a line between blacks and whites. It is a form of discrimination to be
sure-but not the form that justifies special judicial skepticism under the Constitution.
Because blacks and whites were treated exactly alike, that kind of skepticism was
unwarranted.

Sunstein, supra note 216, at 17.
228 Loving, 388 U.S. at 8.
229 The Supreme Court briefly discussed the history of miscegenation statutes in this coun-

try and in Virginia in particular. It stated:
Virginia is now one of 16 States which prohibit and punish marriages on the basis of racial
classifications. Penalties for miscegenation arose as an incident to slavery and have been
common in Virginia since the colonial period. The present statutory scheme dates from
the adoption of the Racial Integrity Act of 1924, passed during the period of extreme
nativism which followed the end of the First World War.

Id. at 6.
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designed to maintain White Supremacy.'"230 It is against this backdrop
that the Court invalidated Virginia's miscegenation law.23 '

Lesbians and gay men, in some ways like African Americans,
have been subjected to a history of prejudice, bigotry and oppres-
sion.23 2 For example, gay men and lesbians have been discriminated

230 Loving, 388 U.S. at 11 (emphasis added)(footnote omitted). Sunstein argues that the
Court's reference to White Supremacy is the key sentence in the Loving opinion. He writes:

The key sentence in Loving says that 'the racial classifications [at issue] must stand on
their own justification, as measures designed to maintain White Supremacy.' This striking
reference to White Supremacy-by a unanimous Court, capitalizing both words and
speaking in these terms for the only time in the nation's history-was designed to get at
the core of Virginia's argument that discrimination on the basis of participation in mixed
marriages was not discrimination on the basis of race.

Sunstein, supra note 216, at 17-18 (footnote omitted).
231 Loving, 388 U.S. at 11-12 (striking down Virginia's miscegenation statutes as violative

of the Equal Protection Clause and Due Process Clause). See also Sunstein, supra note 216, at
18 ("The Supreme Court appeared to be making the following argument. Even though a ban on
racial marriage treats blacks and whites alike-even though there is formal equality-the ban is
transparently an effort to keep the races separate and, by doing so, to maintain the form and the
conception of racial differences that are indispensable to White Supremacy. Viewed in con-
text-in light of its actual motivations and its actual effects-the ban was thus part of a system of
racial caste. Virginia really objected to racial intermixing because it would confound racial
boundaries, thus defeating what the district judge saw as 'natural' differences produced by God's
plan. In a world with miscegenation, natural differences between blacks and whites would
become intelligible; the very word 'miscegenation' would lose its meaning.").

232 There are clearly differences between the history of oppression and discrimination suf-
fered by African Americans, on one hand, and gay men and lesbians, on the other. The most
obvious and painful difference is that, of all the groups of people now inhabiting this country,
only African Americans were enslaved. I am acutely aware that using race/racism as an analogy
for other types of "isms," such sex/sexism, is problematic because it may either suggest that the
two types of discrimination are the same, when clearly there are differences, or serve to diminish
the importance of race discrimination. See generally Trina Grillo and Stephanie M. Wildman,
Obscuring the Importance of Race: The Implications of Making Comparisons Between Racism
and Sexism (or Other-Isms), 1991 DUKE L.J. 397 (1991). At the same time, Grillo and Wildman
themselves recognize that analogies are a necessary tool to teach us about the oppressions being
compared. Id. at 411. I am hopeful that my use of the race analogy in the text is being done
"ethically and with care." Id. See also Margaret M. Russell, Lesbian, Gay And Bisexual Rights
And 'The Civil Rights Agenda', 1 AFR.-AM. L. & POL'Y REP. 33, 40, 62, 77-78 (1994) (examining
the "comparability" of gay rights to other civil rights in the context of the debate and litigation
over Colorado's Amendment 2; Russell exposes the right wing's appropriation of civil rights
rhetoric and symbolism to splinter traditional civil rights coalitions and to create a non-compara-
ble "construct of sexual orientation discrimination.., radically different from (and therefore less
reprehensible than) racial discrimination;" she acknowledges that dangers exist in "superficially
analogizing sexual-orientation to racism[,]" but concludes nonetheless that "gay rights are, quite
simply, a question of civil and human rights." Consequently, Russell urges the formulation of a
"new 'civil rights agenda[,]"' which would include "the victims not only of racism/white
supremacy, but also of sexism, classism and homophobia." Russell thus concludes "that norma-
tive comparisons between racial bias and anti-gay bias can be enormously helpful not only in
constitutional litigation, but also in building coalitions among African-American and lesbian/gay/
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against in employment and their family relationships.233 Their sexual-
ity has been criminalized by the courts,234 and they are the regular
victims of violence and harassment 5.23  Two homosexuals cannot
"legally" marry each other in any of the 50 states and, even if they
could, under the Defense of Marriage Act passed by Congress in 1997,
neither the federal government nor any other state would have to rec-
ognize those marriages.236 Homosexuals cannot openly serve in the

bisexual communities, so long as such comparisons do not conflate the uniqueness of racism and
the uniqueness of homophobia."); Sharon Elizabeth Rush, Equal Protection Analogies-Identity
and "Passing": Race and Sexual Orientation, 13 HARV. BLACKLETrER J. 65, 99-100 (1997) (argu-
ing, among other things, that analogies to race are compelled for other subordinated groups
because race is the equal protection paradigm and regardless of how "compelling a group's his-
tory of discrimination is, a reliance on that alone without any regard for the suffering of others
fails to account for the fact that members of one group can be members of other groups. For
example, many Blacks are also lesbian, gay men, or bisexual."). Cf. Jane S. Schacter, The Gay
Civil Rights Debate In The States: Decoding The Discourse of Equivalents, 29 HARV. C.R.-C.L.
L. REV. 283 (1994) (arguing that we have to move beyond the "discourse of equivalents," i.e., the
discourse that attempts to force gay and lesbian groups to demonstrate how they are like other
groups protected under existing civil rights laws, because it "both misconceives and manipulates
the concept of civil rights law," and it enables "anti-gay forces [to] exploit [the rhetoric of] 'civil
rights,' 'special rights,' and what [Schacter has] called the 'gay abstraction' [or the unknown
homosexual other] to create and reinforce antipathy to gay men and lesbians in particular, and
to civil rights laws more generally.").

233 See, e.g., Shahar v. Bowers, 114 F.3d 1097 (11th Cir. 1997) (en banc) (subsequent his-
tory omitted) (holding that state attorney general's decision to withdraw offer of employment to
female attorney after learning of her lesbian marriage did not violate employee's constitutional
rights); Nancy S. v. Michele G., 279 CAL.RPTR. 212, 219 (Ct. App. 1991) (holding in context of
the break-up of lesbian couple raising children together that the woman not related by blood or
adoption to the child in question had no standing to seek custody or visitation); Newsome v.
Newsome, 256 S.E.2d 849 (N.C. 1979) (holding that homosexuality itself is sufficient ground to
deny custody); Spence v. Durham, 198 S.E.2d 537, 541 (N.C. 1973) (denying lesbian mother
custody of children); Jacobson v. Jacobson, 314 N.W.2d 78 (N.D. 1981) (denying custody to
homosexual parent on ground that children would be subject to societal disapproval); Alison D.
v. Virginia M., 572 N.E.2d 27, 28 (N.Y. 1991).

234 See e.g., Bowers v. Hardwick, 478 U.S. 186 (1986) (upholding Georgia's criminal sod-
omy law as applied to homosexuals).

235 See generally Thomas, supra note 27, at 1462-67 (detailing homophobic violence histori-
cally and currently perpetrated against homosexuals); see also New York Times News Service,
Gay Sailor Was Stalked Before Fatal Beating, SAN DIEGO UNION-TRIBUNE, May 28, 1993, at A14
(discussing events leading up to fatal beating of gay sailor by shipmates and conviction of ship-
mate responsible); Around the County, 2 Marines Admit to Hate Crime, SAN DIEGO UNION-
TRIBUNE, May 9, 1992, at B2 (two marines admit they committed hate crime when they badly
beat a gay man they met in a bar).

236 See e.g., 28 U.S.C.A. § 7 (1997) ("Definition of 'marriage' and 'spouse[:] In determining
the meaning of any Act of Congress, or any ruling, regulation, or interpretation of the various
administrative bureaus and agencies of the United States, the word 'marriage' means only a legal
union between one man and one woman as husband and wife, and the word 'spouse' refers only
to a person of the opposite sex who is a husband or wife."); 28 U.S.C.A. § 1738C (1997) ("No
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armed forces of the United States without being discharged from ser-
vice.237 More invidiously, lesbians and gay men are the subjects of per-
nicious stereotypes, which portray them as being lascivious and
incapable of having long-term, monogamous relationships. 38 There is
an even more vicious belief that appears to be widely held by certain
segments of American society that gay men and lesbians, but particu-
larly gay men, are child molesters.239 Perhaps the most long-standing
"tradition" of discrimination against gay men and lesbians, however,
can unfortunately be found in various interpretations of the Bible and
its traditions.240

As a result of this history of oppression against gay men and les-
bians, it is easy to see how the reasoning used by the United States
Supreme Court in Loving to reject the arguments used by the State of
Virginia and accepted by the Virginia courts to justify that state's ban
on white interracial marriages would and should be persuasive in the
same-sex marriage context. At the same time, given the history of and

State, territory, or possession of the United States, or Indian tribe, shall be required to give
effect to any public act, record, or judicial proceeding of any other State, territory, possession, or
tribe respecting a relationship between persons of the same sex that is treated as a marriage
under the laws of such other State, territory, possession, or tribe, or a right or claim arising from
such relationship); Jones v. Hallahan, 501 S.W.2d 588 (Ky. Ct. App. 1973) (prohibiting same-sex
marriage); accord Baker v. Nelson, 191 N.W.2d 185 (1971) (subsequent history omitted).

237 See, e.g., Philips v. Perry, 106 F.3d 1420 (9th Cir. 1997) (holding that discharge of Navy
service member who declared his homosexuality did not violate First Amendment or equal pro-
tection of Fifth Amendment); Richenberg v. Perry, 97 F.3d 256 (8th Cir. 1996) (same-Air Force
service member).

238 See Fajer, supra note 17, at 538-43 (discussing assumptions that lead non-gay people to
conclude "that sex is an element of every aspect of gay people's lives[,]" and the corollary belief
that gay people are incapable of having long-term, committed relationships).

239 See Fajer, supra note 17, at 541 (noting that this stereotype exists despite overwhelming
evidence to the contrary); see also Report of the Commission on Sexual Orientation and the
Law, Minority Opinion at 67 (1995) (the minority opinion generated by two members of the
Commission on Sexual Orientation and the Law, which was created by the Hawaii legislature to
examine, among other things, policy reasons to extend or not extend marital benefits to same-sex
couples, quoted the following written testimony by Dr. Lawrence Burtoft, Ph.D.; he wrote:
"'Homosexuals are found to be disproportionately more likely to be involved in child molesta-
tion. Approximately 35% of child molesters are homosexual. Depending upon whether one
accepts the 2% or 6% population figure, male homosexuals are six to seven times more likely to
be involved in child sexual abuse."') (footnotes and citations omitted).

240 See e.g., Bowers v. Hardwick, 478 U.S. 186, 196 (1986) (Burger, C.J., concurring) (writ-
ing separately to underscore his view that the constitution does not protect the right to commit
homosexual sodomy. The Chief Justice stated that, "[c]ondemnation of those practices is firmly
rooted in Judeao-Christian moral and ethical standards."); SAME-SEX MARRIAGE: PRO AND CON
47-67 (Andrew Sullivan ed., 1996) (various essays discussing the Christian and Jewish positions
against same-sex marriage).
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intent behind the miscegenation statutes, it seems readily apparent
that merely substituting "sex" for "race" in Loving as the Baehr
majority did, does not make Loving persuasive in the same-sex mar-
riage context. More is required, because, at bottom, Virginia's misce-
genation statutes were an attempt to separate people into "'two
kinds[,]"' black and white, and this "separation of humanity into two
rigidly defined kinds ... is part of what White Supremacy means. "241

Thus, to make the miscegenation analogy persuasive in the same-sex
marriage context, one would have to show that: the discrimination at
issue in Baehr was sex-based; discriminating on this basis is arbitrary
and invidious;24 2 and the statutes, in this case Hawaii's marriage laws,
represent an ideology of supremacy.214 All of these showings are pos-
sible in the same-sex marriage context.

To begin with, it should be clear by now, as a majority of the
Hawaii Supreme Court concluded, that a ban on same-sex marriage is
sex-based discrimination. 244 At the risk of being overly repetitive, the
most obvious example of this conclusion is the direct linkage between
sexual orientation and sex under "Leg Three" of the conflation. 245 To
clarify, what this means is that, "sexual orientation discrimination[,]"
i.e., a law prohibiting homosexuals to marry each other, "is based
[directly] on sex because [the discrimination] is animated by whether a
coupling is same-sex or cross-sex. ,246 Leg Three, in other words, is the
functional equivalent of the miscegenation analogy.247 Thus, if the
same conduct is prohibited or stigmatized when engaged in by a per-
son of one sex, but is tolerated when engaged in by a person of the
other sex, then the party prohibiting or stigmatizing the conduct is
discriminating on the basis of sex.24 An example should help illus-
trate this point. If Peter is permitted by the state to marry Mary but
Sarah is prohibited by the state from marrying Mary, then Sarah is

241 Sunstein, supra note 216, at 20.
242 See Valdes, Queers, supra note 21, at 199.
243 See supra text accompanying notes 212-31.
244 Baehr, 852 P.2d at 68.
245 See supra text accompanying note 51. In a related and important vein, sexual orienta-

tion is also conflated with sex through the joint operation of Leg One and Leg Two of the confla-
tion, that is, as a progression from sex to gender to sexual orientation. See supra text
accompanying notes 36-50; see also supra note 186.

246 Valdes, Queers, supra note 21, at 199; see also supra text accompanying notes 51-53.
247 Valdes, Queers, supra note 21, at 198-203.
248 Koppelman, Discrimination, supra note 4, at 208.
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being discriminated against because of her sex, which is constitution-
ally impermissible. 49

Like miscegenation statutes, laws prohibiting same-sex marriage
are also an attempt by society to separate people into "two kinds,"
that is, to insist on two rigidly defined "kinds" of people. In the case
of same-sex marriage, the "two kinds" are men and women; in the
miscegenation context, the "two kinds" are blacks and whites.25° Both
race and sex are biological conditions, 251 but they are also social con-
structs.252 What society does with those "facts" is what is significant in
both Loving and the same-sex marriage context as well.253

249 Id. One might still try to argue, however, as did Judge Heen in Baehr, that there is no
sex discrimination involved because men and women are treated exactly the same. Baehr, 852
P.2d at 71(Heen, J., dissenting) (taking the position that Hawaii's marriage statutes treat "every-
one alike and applies equally to both sexes. The effect of the statute is to prohibit same sex
marriages on the part of professed or non-professed heterosexuals, homosexuals, bisexuals, or
asexuals, and does not effect an invidious discrimination."). See generally Sunstein, supra note
216, at 18-23. That is, a woman is prohibited from marrying another woman in exactly the same
way that a man is prohibited from marrying another man. Thus, this argument continues, there
is no equal protection violation. Id. at 19.

The prior discussion of Loving demonstrates, however, that this is the same kind of equal
application argument put forth by the State of Virginia to justify its miscegenation statutes. In
rejecting this argument, Loving makes clear that laws prohibiting interracial marriage are uncon-
stitutional precisely because they are designed to promote White Supremacy. See supra text
accompanying notes 223-31. Consequently, the fact that the discrimination applied equally to
whites as well as blacks did not and could not immunize the statutes from constitutional scrutiny.
See supra text accompanying notes 227-31. This same logic applies with equal force here-the
fact that men and women are both subjected to discrimination based on sex does not and cannot
immunize a law prohibiting same-sex marriage from constitutional scrutiny precisely because
such laws are designed to promote male supremacy or hetero-patriarchy. See infra text accom-
panying notes 250-70; see also Baehr, 852 P.2d at 67-68 (the Baehr majority, relying specifically
on Loving v. Virginia, 388 U.S. 1 (1967), explicitly rejected the equal application argument raised
by Judge Heen in dissent; it did so, however, by merely substituting "sex" for "race" in the
Loving opinion and without ever mentioning any connection between ideology or oppression
and laws prohibiting same-sex marriage); supra note 157.

250 Sunstein, supra note 216, at 20.
251 See Hunter, supra note 25, at 15 ("Race, as a biological characteristic, is a fact of

nature."); Sunstein, supra note 216 at 20 ("It is indeed true that some people are black, in the
sense that they have African-American ancestors, and others are white, in the sense that they do
not. Very plausibly, this is no less true, or less 'factual,' than the division of humanity into men
and women.").

252 See generally Haney Lopez, supra note 220 (regarding race); Valdes, Queers, supra note
21 (regarding sex).

253 Sunstein, supra note 216, at 20; see also Hunter, supra note 25, at 15 ("What changed
between the time of the slave codes and the decision in Loving was not the biological, but the
social aspects of race. Today, the state formally defines eligibility for marriage on the basis of
sex, a biological category. In reality, however, the definition of marriage is grounded on gender,
the social category.")
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In Loving, for example, society used the biological fact of race to
perpetuate a hierarchy of whites over blacks. Such societal action was
invidious because it was specifically linked to White Supremacy. 4

Similarly, in the same-sex marriage context, society uses the biological
fact of sex to perpetuate a hierarchy of men over women.255 This insis-
tence on "two kinds," i.e., women and men, is also invidious and "as
deeply connected with male supremacy as the prohibition on racial
marriage is connected to White Supremacy. ' '256  This is so because,
like miscegenation statutes which prevented the blurring of racial
lines, same-sex marriages are banned because they blur the distinction
between men and women; they complicate and unsettle traditional
ideas of sex and gender.257  Like miscegenation statutes, a ban on
same-sex marriage serves the constitutionally improper purpose of
perpetuating unacceptable sex-based stereotypes about the proper
roles of women and men.258

254 See supra text accompanying notes 212-31.
255 See supra text accompanying notes 31-97 (discussing the conflation).
256 Sunstein, supra note 216, at 20.
257 Id. at 20-21.

258 The law in this country is clear. Laws simply cannot draw distinctions between men and
women that are based on "archaic and overbroad generalizations" about the relative abilities of
men and women or which serve to perpetuate such stereotypes. See, e.g., J.E.B. v. Alabama ex
rel. T.B., 114 S.Ct. 1419 (1994) (holding sex-based peremptory challenges in jury selection vio-
lated federal equal protection clause; the Court stated: "Intentional discrimination on the basis
of [sex] by state actors violates the Equal Protection Clause, particularly where, as here, the
discrimination serves to ratify and perpetuate invidious, archaic, and overbroad stereotypes
about the relative abilities of men and women."); Mississippi Univ. For Women v. Hogan, 458
U.S. 718 (1982) (striking down all female admissions policy of a state nursing school; the Court
stated that, "the test for determining the validity of [sex]-based classification ... must be applied
free of fixed notions concerning the roles and abilities of males and females."); Orr v. Orr, 440
U.S. 268 (1979) (striking down Alabama statute that only required husbands but not wives to
pay alimony; the Court stated that, "the 'old notio[n]' that 'generally it is the man's primary
responsibility to provide a home and its essentials,' can no longer justify a statute that discrimi-
nates on the basis of [sex]. 'No longer is the female destined solely for the home and the rearing
of family, and only the male for the marketplace and the world of ideas."') (citations omitted);
Califano v. Goldfarb, 430 U.S. 199 (1977) (striking portion of Social Security Act that condi-
tioned survivor's benefits to widowers, but not widows, on a showing that widower received at
least half of his support from his deceased wife; the Court stated, "the [sex]-based differentiation
... that results in the efforts of female workers required to pay social security taxes producing
less protection for their spouses than is produced by the efforts of men-is forbidden by the
Constitution, at least when supported by no more substantial justification than 'archaic and over-
broad' generalizations,..., such as 'assumptions as to dependency,'... that are more consistent
with 'the role-typing society has long imposed,' . . . than with contemporary reality.") (citations
omitted).



SAME-SEX MARRIAGE REVISITED

The mechanism used to deduce, define and enforce the "proper"
sex-based gender roles in Euro-American society has been discussed
in Part I. of this article in terms of the "conflation." To sum up the
pertinent points of that discussion briefly here, the conflation assumes,
among other things, that: men are active, women are passive; men are
dominant, women are nurturers; and women are socially feminine and
should be sexually attracted to masculine men, while men are socially
masculine and should be sexually attracted to feminine women.259

Under conflationary ideology, men, but not women, are aggressive,
individualistic, career-oriented, belong in the public sphere, and are
owners, rather than members, of their families.26° Women, in contrast,
but not men, are emotional, maternal, domestic, nurturing, primarily
responsible for rearing children, managing the home, and obeying
their husbands.261 In short, the conflation is designed, and does in fact
act, to create and maintain an ideology referred to herein as hetero-
patriarchy, which is premised on male dominance over personal, eco-
nomic and cultural life in this country.262

So, how are the conflation and the hetero-patriarchal ideology it
perpetuates linked to laws prohibiting same-sex marriage? The
linkage is demonstrable but perhaps not obvious. More specifically,
laws which either prohibit or are interpreted to prohibit same-sex
marriage are primarily directed at, or discriminate against, gay men
and lesbians.263 Social scientists have documented that hostility

259 See supra text accompanying notes 36-50, 70-76.
260 See Koppelman, Discrimination, supra note 4, at 254; Koppelman, Miscegenation,

supra note 17, at 159; Law, supra note 17, at 218-21; Patriarchy, supra note 50, at 1976 ("Mascu-
linity evokes one set of associations: career-oriented, public, aggressive, individualistic, rational,
sexually active.")

261 See Koppelman, Discrimination, supra note 4, at 254; Koppelman, Miscegenation, supra
note 17, at 159; Law, supra note 17, at 218-21; Patriarchy, supra note 50, at 1976 ("Femininity
evokes another [set of associations]: maternal, domestic, nurturing, relational, emotional, sexu-
ally passive.")

262 Valdes, Queers, supra note 21, at 8 n.14. See also supra text accompanying notes 70-97.
263 It seems clear that when the Hawaii Supreme Court addressed "same-sex marriages" in

its Baehr opinion, most people understood and equated "same-sex marriage" with gay and les-
bian marriage, even though the court went out of its way to emphasize that a person did not
necessarily have to be gay or lesbian to enter into such a marriage. See Baehr, 852 P.2d at 51 n.11
("Parties to a same-sex marriage could theoretically be either homosexuals or heterosexuals.").
With respect to the common understanding of "same-sex marriage," see, e.g., Cox, supra note 16,
at 1039 n.14 (noting that, "it could be expected that most people who would form a same-sex
couple and attempt to marry would be lesbians or gay men."); Mark Strasser, Family, Defini-
tions, and the Constitution: The Miscegenation Analogy, 25 SUFFOLK U. L. REV. 981, 988 (1991)
("A same-sex marriage might be described as a 'homosexual marriage' to indicate that it does

1998]
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towards homosexuals and homophobia in general - which a ban on
same-sex marriage evidences - is linked to traditional, restrictive atti-
tudes about sex roles and gender-role structures. Andrew Koppelman
writes:

Social psychologists have documented that hostility toward homosexu-
als is linked to other traditional, restrictive attitudes about sex roles.
For example, one study found that '[h]igher support for equality
between the sexes is associated with more positive attitudes toward
male homosexuality and lesbianism,' and concluded that 'a major
determinant of negative attitudes toward homosexuality is the need to
keep males masculine and females feminine, that is, to avoid sex-role
confusion.'264

Consequently, laws that discriminate against gay men and lesbians
serve primarily to keep intact and in place rigidly defined sex-based
gender roles.265

Social science studies, however, go beyond merely showing that
homophobic people believe that men must be "masculine" and
women must be "feminine." They show, in addition, that, "'the need

not fall within the norm and does not involve a relationship between a man and a woman."); see
also Robert Aitken, Buddhist Precept Encourages Same-Sex Marriage Concept, THE HONOLULU

ADVERTISER, May 4, 1996, at A6 (discussing "same-sex marriage" and arguing that Buddhism is
not opposed to these gay and lesbian unions); Martin Mawyer, No Chance of Kids Means There's
No Need to 'Marry,' THE HONOLULU ADVERTISER, January 14, 1996, at B1 (discussing Hawaii
Supreme Court's Baehr v. Lewin decision and arguing that "homosexual marriages" should not
be permitted for various reasons). Indeed, the two opinions generated by Commission on Sex-
ual Orientation and the Law, which was specifically appointed by the Hawaii legislature to
examine the same-sex marriage controversy, make clear that the Commission collectively under-
stood that it had been asked to examine and evaluate gay and lesbian, i.e., same-sex, marriages.
See The Report of the Commission on Sexual Orientation and the Law at 1-44 (majority opin-
ion), 45-95 (minority opinion; discussing reasons and rationales to oppose "homosexual" mar-
riages throughout).

264 See Koppelman, Discrimination, supra note 4, at 237 ("Other studies have shown that
subjects' dislike of, or unwillingness to interact with, a homosexual person is associated with the
person's perceived incongruent sex role behavior.") (emphasis added)(footnotes omitted); see
also Fajer, supra note 17, at 617 ("Much of the psychological literature examining homophobia
has concluded that support for the traditional gender-role structure is a primary cause of
homophobia."); Sunstein, supra note 216, at 21.

265 Law, supra note 17, at 187 ("[C]ontemporary legal and cultural contempt for lesbian
women and gay men serves primarily to preserve and reinforce the social meaning attached to
gender.").
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to preserve a double standard between men and women' [is] a 'basic
component' of homophobia. 266

In contemporary American society, therefore, laws discriminating
against gay men and lesbians, like laws prohibiting same-sex marriage,
have a tendency to reinforce the hierarchy of males over females and
thus work to oppress women.267 In support of this conclusion, one can
point to the law's differential treatment of socially and/or sexually
atypical men and women. That is, the law generally acts to protect
traditionally male/masculine characteristics when exhibited by a
woman,268 but will generally not act to protect traditionally female/
feminine characteristics when exhibited by a man.269 Such laws, in

266 Fajer, supra note 17, at 618 (emphasis added)(footnote omitted).
267 See, e.g., Fajer, supra note 17, at 619 ("[Sjtudies demonstrate that those opposed to

gender equality are more likely to be homophobic... ") (footnote omitted); Koppelman, Dis-
crimination, supra note 4, at 199.

268 There is an unspoken privileging of things male/masculine in Euro-American society.
See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). In Hopkins, the Supreme Court upheld a
district court's determination that Price Waterhouse discriminated against Ann Hopkins on the
basis of sex when it denied her partnership in the firm "by consciously giving credence and effect
to partners' comments that resulted from sex stereotyping." Id. at 237. Stereotyped comments
by partners included descriptions of Hopkins as "macho"; another suggested that she "overcom-
pensated for being a woman"; a third advised her to take "a course at charm school." Id. at 235.
Hopkins was specifically told by one partner that, "in order to improve her chances for partner-
ship ... [she] should 'walk more femininely, talk more femininely, dress more femininely, wear
make-up, have her hair styled, and wear jewelry."' Id. In other words, because of her success at
the accounting firm, Ann Hopkins was essentially perceived as socially gender atypical and, con-
sequently, not deemed to be a "real" woman. It is true, the Court reaffirmed that stereotyped
views of the proper role of women were impermissible. Id. at 251. The Court stated that:

[als for the legal relevance of sex stereotyping, we are beyond the day when an employer
could evaluate employees by assuming or insisting that they matched the stereotype asso-
ciated with their group, for "[in forbidding employers to discriminate against individuals
because of their sex, Congress intended to strike at the entire spectrum of disparate treat-
ment of men and women resulting from sex stereotypes."

The Court, however, never questioned the underlying assumption that made traditionally male
characteristics, like aggressiveness, independence and intelligence, necessary for any woman,
like Ann Hopkins, who wanted to succeed in the workplace. Id. at 234 (several partners and
clients supporting Hopkins' bid for partnership described her as having "a strong character,
independence and integrity," and praised her for being "intelligent, strong and forthright,...
decisiv[e], [and] broadmind[ed.]") The Court simply assumed, along with everyone else, that
such traits were necessary and, I would argue, properly valued by an employer. The privileging
of these stereotypically male traits in the workplace and in the courthouse was merely a given.
Valdes argues that such a ruling shows "that anti-discrimination law may be deployed to
encourage women to become more like the official male sex/gender profile[.]" See Valdes,
Queers, supra note 21, at 178.

269 The flip side to Euro-American society's unstated preference for things male/masculine
is its simultaneous devaluation of things female/feminine, especially when stereotypically female/
feminine characteristics are exhibited by men. For example, in Smith v. Liberty Mutual Ins. Co.,
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other words, are deeply connected to an ideology of male supremacy
or hetero-patriarchy.270

The analogy between the miscegenation statutes struck down in
Loving and the ban on same-sex marriage at issue in Baehr is there-
fore very persuasive in the same-sex marriage context but for reasons
left entirely unexplored and unexplained by the Baehr majority. Had
the Baehr majority looked more closely at the analogy, it would have
discovered and could have drawn all of the following parallels. Both
miscegenation statutes and a ban on same-sex marriage draw distinc-
tions based on a biological condition of birth, i.e., skin color and phys-
ical genitalia.271 Proponents of both types of laws then try to convince
the rest of society that the classes established are biological, not social,

569 F.2d 325 (5th Cir. 1978), Bernie Smith applied for a position as a mail clerk with Liberty
Mutual but was denied employment because, in the opinion of the interviewing supervisor,
Smith was effeminate. Smith, 569 F.2d at 326. Adding to the supervisor's sense of Smith's social
atypicality was the fact that Smith listed "'[playing musical instruments, singing, dancing and
sewing" as hobbies on his application form. Valdes, Queers, supra note 21, at 139 (citation omit-
ted). Smith filed suit under Title VII, alleging that he was discriminated against, among other
things, on the basis of sex. Smith, 569 F.2d at 326. According to the Fifth Circuit, Smith's claim
"[was] not that [he] was discriminated because he was a male, but because as a male, he was
thought to have those attributes more generally characteristic of females and epitomized in the
descriptive 'effeminate."' Id. at 327. This kind of employer discrimination, the Fifth Circuit then
held, was not actionable under Title VII. Id. ("Title VII cannot be strained to reach the conduct
complained of here.") The messages sent by this ruling, therefore, are, first, that it is not okay
for a man to be effeminate in this society and, second, an effeminate man must act at his own
peril-the law will not step in to prevent his right to deviate from sex-based gender norms or
stereotypes. See also Strailey v. Happy Times Nursery School, Inc., 608 F.2d 327 (9th Cir. 1979)
(upholding under Title VII a nursery school's termination of a homosexual preschool teacher
after he wore a gold earring to school one day; the court ruled that Title VII only applies to
discrimination based on sex, not sexual orientation; significantly, the teacher argued, in his briefs
filed with the court, that he was terminated because his employer felt he presented an improper,
i.e., effeminate, male image). See Valdes, Queers, supra note 21, at 154).

270 See Fajer, supra note 17, at 617; see supra text accompanying notes 70-97.
271 See Koppelman, Discrimination, supra note 4, at 257 ("Just as the hierarchy of whites

over blacks is greatly strengthened by extreme differentiation of the races, so the hierarchy of
males over females is greatly strengthened by extreme differentiation of the sexes. The element
of both differentiations that promotes hierarchy is the idea that certain anatomical features nec-
essarily entail certain social roles: one's status in society is obviously and unproblematically
determined by the color of one's skin or the shape of one's reproductive organs. Blacks are
supposed to defer to whites and obey whites' wishes because that is what blacks do. Women are
supposed to defer to men and obey men's wishes because that is what women do."); Valdes,
Queers, supra note 21, at 265-66 (discussing how the conflation operates to bifurcate and then
polarize the sexes, to devalue anything deemed female or feminine, and to penalize deviations
from conflationary sex/gender norms); Patriarchy, supra note 50, at 1989 ("The coherence of the
heterosexual ideals of masculinity and femininity depends on maintaining the opposition and
complementarity between them. By crossing and recrossing the line between masculinity and
femininity, gays and lesbians not only erode the differences between the categories, but also
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categories272 and, therefore, that the biological condition upon which
the classes are distinguished is predetermined and, hence,
determinative.273

But more than this, miscegenation statutes and laws prohibiting
same-sex marriage are both premised on ideologies of supremacy.
These ideologies, White Supremacy (in the case of miscegenation stat-
utes) and hetero-patriarchy (in the case of laws prohibiting same-sex
marriage), have everything to do with the social construction of identi-
ties and the forcing of people into them. These socially constructed
identities, in turn, are then used by society to dictate the "appropri-
ate" social roles for people.274 Both ideologies are complex: they
involve ongoing oppression as well as a history of oppression;275 they
are intimately concerned with physical anatomy and appearance;276

and a caste system or hierarchy is not only a central feature of both
ideologies, it is also crucial to the success of both, because if the line
between the two classes created are allowed to blur, then the caste
system, whether it is White over Black, male/masculinity over female/
femininity, or straight over queer, simply will not work.277

Thus, despite the fact that proponents have argued that miscege-
nation laws and statutes prohibiting same-sex marriage apply equally

assert the differences within the categories."); see supra text accompanying notes 36-50, 212-22,
252.

272 See supra text accompanying notes 36-50, 212-22, 252.
273 See supra notes 36-50, 212-22, 241, 252; see also Paul A. Lombardo, Miscegenation,

Eugenics, and Racism: Historical Footnotes to Loving v. Virginia, 21 U. CAL. DAVIS L. REv. 421,
423 (1988) (discussing how the "science" of eugenics, i.e., the science of perfecting the human
race through "encouraging the mating of successful, healthy, productive stock..." was used to
support miscegenation laws).

274 See generally supra Part I; see also supra text accompanying note 220.
275 See supra text accompanying notes 212-40.
276 See supra text accompanying note 220 (discussing the significance of miscegenation stat-

utes in terms of keeping racial morphology distinct); see supra text accompanying notes 31-50
(discussing use of the conflation to ensure that a person born female will be socially feminine,
while a person born male will be socially masculine.).

277 See Koppelman, Discrimination, supra note 4, at 258. Koppelman argues:
Where hierarchies based on birth are illegitimate, their survival is greatly enhanced by
invisibility. Overt homosexuality is thus a greater danger to gender hierarchy in our soci-
ety than it has been in other, more stable cultures. It threatens the hierarchy of the sexes
because its existence suggests that even in a realm where a person's sex has been regarded
as absolutely determinative, anatomy has less to do with destiny than one might have
supposed.

Koppelman, Discrimination, supra note 4, at 258; see also supra text accompanying notes 36-50,
87-97.
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to everyone affected,278 the reality is that both are actually designed to
maintain an invidious and illicit power structure.279 It is this aspect of
miscegenation statutes and laws prohibiting same-sex marriage, i.e.,
the fact that both types of laws are specifically linked to ideologies of
supremacy which relegate certain groups of people to second class citi-
zenship status,28° that is particularly objectionable and, therefore, vio-
lative of the constitution.28'

Under a counter-conflationary framework, then, a court faced
with an equal protection challenge to a state marriage law brought by
homosexual plaintiffs should explicitly recognize that laws prohibiting
same-sex marriage discriminate on the basis of both sex and sexual
orientation. The court should recognize explicitly that sexual orienta-
tion discrimination is a form of sex discrimination precisely because
sexual orientation is artificially but intentionally conflated with sex in
Euro-American society either directly through the operation of Leg
Three282 or as a progression from sex to gender to sexual orientation
under the combined operation of Leg One and Leg Two.283 In this
context, the miscegenation analogy could be persuasively deployed by

278 See supra text accompanying notes 226-27, and note 249.
279 See supra text accompanying notes 70-97, 212-30; see also Koppelman, Discrimination,

supra note 4, at 202 (arguing that the taboo against miscegenation and the taboo against homo-
sexuality serve similar functions. "Both taboos police the boundary that separates the dominant
from the dominated in a social hierarchy that rests on a condition of birth. In the same way that
the prohibition of miscegenation preserved the polarities of race on which white supremacy
rested, the prohibition of homosexuality preserves the polarities of gender on which rests the
subordination of women."); Fajer, supra note 17, at 637 ("Just as anti-miscegenation statutes
were part of a larger social regulation of race relations, discrimination against gay couples is
more than literal [sex] discrimination. It both results from, and supports, a system of stereotypes
that suggest that some activities are appropriate only for women and other are appropriate only
for men.").

280 See, e.g., Sunstein, supra note 216, at 13 ("A principal feature of the caste system based
on gender consists of law and social practices that translate women's sexual and reproductive
capacities into a source of second-class citizenship.").

281 See id. at 20 ("The separation of humanity into two rigidly defined -kinds, white and
black, is part of what White Supremacy means. Even though some people have darker skin
color than others and even though genes do diverge, this separation is, in important respects, a
social artifact. People's genetic composition is very complex; most so-called blacks have many
white ancestors; the division of humanity into 'blacks' and 'whites' is hardly determined by
genetics. To say that there are just 'two kinds' of people, black and white, is not a simple report
on the facts; it is instead the [social] construction of a distinctive and unnecessary way of thinking
about human beings, to the extent that it is converted into action based on law, raises serious
problems under the Equal Protection Clause.").

282 See supra text accompanying notes 51-53.
283 See supra text accompanying notes 36-50; see also supra note 186.
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the court to demonstrate that laws prohibiting same-sex marriage are
unconstitutional. Like miscegenation statutes, a ban against same-sex
marriage invidiously discriminates against a particular class of people
(homosexuals) by drawing an arbitrary distinction based on a biologi-
cal condition of birth (sex), which is then used to maintain an invidi-
ous and illicit power structure and hierarchy (men and masculinity
over women and femininity), thereby perpetuating a specific ideology
(male supremacy).2 84

It should be clear from previous discussions, however, that the
analysis just outlined differs greatly from the analysis used by the
Baehr majority to decide plaintiffs' equal protection claim. More spe-
cifically, the Baehr majority simply concluded that laws prohibiting
same-sex marriage discriminate on the basis of sex and construed the
miscegenation analogy very narrowly to prove that sex discrimination
is unconstitutional.28 5 In so doing, however, the majority's analysis
completely overlooked, first, the critical role played by ideology in the
same-sex marriage context, and, second, that it is this operative ideol-
ogy, referred to herein as hetero-patriarchy, that needs to be named
and then overcome. Moreover, in constructing its equal protection
analysis in the way that it did, the majority was able to effectively
ignore plaintiffs' sexual orientation and the fact that laws prohibiting
same-sex marriage discriminate on the basis of sexual orientation and,
therefore, on the basis of sex as well.286 Unfortunately, by marginaliz-
ing plaintiffs' homosexuality in this fashion, the majority, either by
design or default, missed the fact that sex, gender and sexual orienta-
tion are all conflated in Euro-American society; they are intercon-
nected and work together to perpetuate sex discrimination and
oppression. Thus, by not discussing plaintiffs' homosexuality and the
issues raised thereby, such as the role of sex and gender in construct-
ing acceptable social and sexual identities, the Baehr majority acted,
in effect, to leave the conflation formally in place and sex discrimina-
tion in the form of sexual orientation discrimination unchecked.

Unfortunately, until discrimination along any of the three legs of
the conflation is prohibited, and, more particularly, until gender and
sexual orientation discrimination are recognized as forms of sex dis-
crimination and prohibited specifically as such, the conflation will con-

284 See supra text accompanying notes 244-83.
285 See supra Part II.B.1.
286 See supra text accompanying notes 36-56, and Parts II.B.1. and II.B.2.
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tinue to operate invidiously and perniciously to the detriment of us all
287but particularly women and sexual minorities. To a society commit-

ted, at least formally, to equality and justice,288 such discrimination
cannot and should not be acceptable.

C. The Fundamental Right to Marry
The other constitutional question raised by plaintiffs' challenge to

Hawaii's marriage statutes was whether plaintiffs have the same fun-
damental right to marry as heterosexuals. The Baehr majority ulti-
mately concluded that plaintiffs did not. This holding is anything but
surprising and, in fact, is consistent with the rest of the majority's
opinion.289 Unfortunately, the Baehr majority's fundamental rights
analysis and holding may very well have far reaching, negative impli-
cations for future lesbian and gay rights litigation.

1. Baehr-There Is No Fundamental Right to Same-Sex Marriage
The Baehr majority explicitly recognized that a right to personal

privacy is implicit in the United States Constitution 290 and that article
I, section 6 of the Hawaii Constitution expressly states that "'[t]he
right of the people to privacy is recognized and shall not be infringed
without the showing of a compelling state interest.'"'291 In fact, the
majority explicitly recognized that the right to privacy protected under
article I, section 6 of the Hawaii Constitution was a fundamental right
and, at a minimum, it encompassed all of the fundamental rights pre-

287 See Valdes, Queers, supra note 21, at 279-80. According to Valdes, the conflation will
continue to harm individuals, legal culture and society as a whole:

so long as the legal system refuses to recognize that, under the joint cultural operation of
Leg One and Leg Two, discrimination 'based' on sex and gender is conflated with discrim-
ination 'based' on sexual orientation precisely because these three constructs are con-
flated in society. In short, the law cannot fulfill its mandate to fight sex and gender
discrimination if it continues to embrace and recycle the conflation culturally while deny-
ing it legally.

Valdes, Queers, supra note 21, at 279-80.
288 See, e.g., 42 U.S.C. § 2000e-2 (1994) (Title VII of the Civil Rights Act specifically pro-

hibits and employer from discriminating against an employee "with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual's race .... [or] sex
...."); see also supra note 258 (discussing United States Supreme Court cases demonstrating
formal commitment to sex equality).

289 But see Cox, supra note 16, at 1060 and Keller, supra note 16, at 519-21, which both
comment on the apparent inconsistency between the Baehr majority's equal protection and fun-
damental rights analyses. See also infra note 321.

290 Baehr, 852 P.2d at 55.
291 Id.
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viously recognized as being subsumed within the privacy protections
under the United States Constitution. 92 One such fundamental right
the majority recognized at the outset was the right to marry.293 As
originally framed by the majority, therefore, the privacy issue
presented by plaintiffs' appeal was "whether the 'right to marry' pro-
tected by article I, section 6 of the Hawaii Constitution extends to
same-sex couples. '294  To help answer this question, the majority
turned to federal cases for guidance.295

The majority reviewed the United States Supreme Court's deci-
sions in Skinner v. Oklahoma ex rel. Williamson296 and Zablocki v.
Redhail,297 which characterized the right to marry as a fundamental
right.298 In Skinner, an Oklahoma statute authorizing non-consensual
sterilizations of habitual criminals by the state was struck down by the
Supreme Court as violative of the federal equal protection clause.299

The Supreme Court declared that the legislation at issue in Skinner
"involve[d] one of the basic civil rights of man[,]''300 and that
"[m]arriage and procreation are fundamental to the very existence of
the race."3 1 Apparently because the Skinner court linked marriage
with procreation, the Baehr majority concluded that the Supreme
Court was only contemplating unions between men and women when
it held that the right to marry was fundamental.30 2

The majority then turned to Zablocki,3 °3 which, according to the
Baehr majority, delineated the evolution of the federally recognized

292 See id.
293 See id.
294 Id.
295 See Baehr, 852 P.2d at 55.
296 316 U.S. 535 (1942).
297 434 U.S. 374 (1978).
298 See Baehr, 852 P.2d at 55-6.
299 See Skinner, 316 U.S. at 543.
300 See Skinner, 316 U.S. at 541.
301 See Skinner, 316 U.S. at 541.
302 See Baehr, 852 P.2d at 56 (the Baehr majority stated: "Whether the [United States

Supreme] Court viewed marriage and procreation as a single indivisible right, the least that can
be said is that it was obviously contemplating unions between men and women when it ruled that
the right to marry was fundamental. This is hardly surprising inasmuch as none of the United
States sanctioned any other marriage configuration at the time.").

303 434 U.S. 374 (1978). In Zablocki, the Supreme Court struck down as violative of the
Fourteenth Amendment to the United States Constitution a Wisconsin statute that prohibited
any resident in the state with minor children not in his custody and for whom he had an obliga-
tion to provide financial support to obtain a marriage license if he could not demonstrate that he
was current in his child support obligations. Id. at 390-91.
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fundamental right to marry.3" To the Zablocki Court, marriage was
characterized by federal precedents as, "the most important relation
in life" and the "foundation of the family and of society, without
which there would be neither civilization nor progress";" 5 "a central
part of the liberty protected by the Due Process clause";3"6 and "fun-
damental to the very existence and survival of the race."307 The
Zablocki Court did not find it surprising that the decision to marry
was deemed as important as other fundamental rights, such as procre-
ation, childbirth, child rearing, and family relationships. The Court
reasoned that, "it would make little sense to recognize a right of pri-
vacy with respect to other matters of family life and not with respect
to the decision to enter into the relationship that is the foundation of
the family in our society. 30 8

Based on its analysis of the United States Supreme Court's inter-
pretation of the right to marry in the Skinner and Zablocki cases, the
Baehr majority concluded that, under federal case law, the federal
fundamental right to marry only contemplated unions between a man
and a woman.30 9 The majority apparently reached this conclusion
because it found that, implicit in the Supreme Court's link between
the right to marry and the other fundamental rights mentioned by that
Court, such as procreation and family relationships, was the assump-
tion that marriage was "simply the logical predicate of the others."31

According to the majority, therefore, the privacy question actu-
ally presented by plaintiffs' appeal was whether to extend the "pres-
ent" boundaries of the right to marry to include same-sex couples or,
more specifically, whether to hold that same-sex couples, like hetero-
sexual couples, had a fundamental right to marry.3 t The majority
claimed that it was being asked to recognize a new fundamental
right.312 Although acknowledging that it had the power to extend

304 See Baehr, 852 P.2d at 56.
305 Zablocki, 434 U.S. at 384 (quoting Maynard v. Hill, 125 U.S. 190 (1888)).
306 Zablocki, 434 U.S. at 384 (quoting Meyer v. Nebraska, 262 U.S. 390 (1923)).
307 Zablocki, 434 U.S. at 384 (quoting Skinner v. Oklahoma ex. rel. Williamson, 316 U.S. at

541 (1942)).
308 Zablocki, 434 U.S. at 386.
309 See Baehr, 852 P.2d at 56.
310 Id. See also Cox, supra note 16, at 1055 (arguing that the majority reached its conclu-

sion that marriage is a union between men and women, "presumably because procreation, child-
birth, and child rearing are not 'logical' steps following same-sex marriage.")

311 See Baehr, 852 P.2d at 56-7.
312 See id. at 57 (the majority stated that plaintiffs admitted as much).

[Vol. 9:1
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broader privacy protection under the Hawaii Constitution than that
currently provided under the federal constitution, the majority never-
theless determined that Hawaii's right to privacy was similar to its fed-
eral counterpart.313

To determine what the fundamental right to privacy meant under
Hawaii's Constitution, the majority again turned to federal prece-
dents.314 Because the right to privacy, according to the federal cases,
"'deal[t] with a right ... older than the Bill of Rights[,]' , 315 the major-
ity concluded that it was required to look to the "traditions" and "col-
lective conscience" of the people to determine whether the asserted
right is so firmly established there as to qualify as fundamental.316

Accordingly, the proper test to determine whether a right is funda-
mental was to ask "'whether a right involved 'is of such a character
that it cannot be denied without violating those 'fundamental princi-
ples of liberty and justice which lie at the base of all our civil and
political institutions'. ."..317

Applying the federal standards it had adopted to the facts of the
case, the Baehr majority ultimately concluded that plaintiffs did not
have a fundamental right to marry under Hawaii's right to privacy.318

The majority concluded in cursory fashion that:

we do not believe that a right to same-sex marriage is so rooted in the
traditions and collective conscience of our people that failure to recog-
nize it would violate the fundamental principles of liberty and justice
that lie at the base of all our civil and political institutions. Neither do
we believe that a right to same-sex marriage is implicit in the concept
of ordered liberty, such that neither liberty nor justice would exist if it
were sacrificed.319

313 See id.

314 See id.

315 Id. (quoting Griswold v. Connecticut, 381 U.S. 479, 486 (1965)).
316 See id. (quoting Griswold, 381 U.S. at 493 (Goldberg, J., concurring)). The exact lan-

guage quoted by the Baehr majority is as follows: "[J]udges 'determining which rights are funda-
mental' must look not to 'personal and private notions,' but to the 'traditions and [collective]
conscience of our people' to determine whether a principle is 'so rooted [there] . . . as to be
ranked as fundamental."'

317 Baehr, 852 P.2d at 57. (quoting Griswold, 381 U.S. at 493 (Goldberg, J., concurring)).
318 See Baehr, 852 P.2d at 57.
319 Id.
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2. Finding Consistency Within the Contradiction

On the surface, the Baehr majority's equal protection and funda-
mental rights holdings seem contradictory. The majority seemed all
too willing, in the case of its equal protection analysis, to depart from
traditional notions about marriage and to reject definitional distinc-
tions drawn by other state courts to deny same-sex couples the right to

320marry.32 When it came to plaintiffs' fundamental rights claim, how-
ever, the majority blindly adhered to the very traditional notions it
had previously been willing to reject.321

If you take a closer look at the opinion and its treatment of plain-
tiffs' homosexuality, however, it becomes clear that the two parts of
the majority's opinion-equal protection and fundamental rights-are
actually consistent in that they achieve the same result. With respect
to the former, the majority turned plaintiffs' homosexuality into a
non-issue 322 and, in the latter, the majority determined that plaintiffs
and their homosexual relationships were simply not entitled to consti-
tutional protection.323 In both instances, the Baehr majority effec-
tively eliminated from its opinion any meaningful discussion of
plaintiffs' homosexuality and the effects that homosexual marriage
could very well have on the hetero-patriarchal status quo. Left undis-
cussed, in other words, was the impact on, if not the outright threat to,
the existing Euro-American sex-gender system posed by the legaliza-
tion of homosexual marriage.324

320 See id. at 61. The Baehr majority specifically rejected as "circular and unpersuasive"
Lewin's argument that, "'the right of persons of the same sex to marry one another does not
exist because marriage, by definition and usage, means a special relationship between a man and
a woman ... .' Id. at 61. See also supra Part II.B.

321 See supra Part II.C.1. See also Cox, supra note 16, at 1060 (arguing that the majority's
fundamental rights and equal protection analyses are inconsistent. She posits: "If, under an equal
protection analysis, it is circular and unpersuasive to argue that, by its very definition, marriage
is prohibited for same-sex couples because of 'their biologic inability as a couple to satisfy the
definition of the status to which they aspire,' how can it be convincing when the court makes that
same argument in relation to fundamental rights by finding that same-sex marriage is not rooted
in the traditions and conscience of society?"); Keller, supra note 16, at 519-21 (arguing that the
majority's equal protection analysis rendered its fundamental rights analysis inconsistent).

322 See Baehr, 852 P.2d at 53 n.14; see also supra Part II.B.
323 See Baehr, 852 P.2d at 57; see also supra Part II.C.1.
324 See Hunter, supra note 25, at 16 (arguing that legalizing lesbian and gay marriage,

"could... alter the fundamental concept of the particular institution of marriage. Its potential is
to disrupt both the gendered definition of marriage and the assumption that marriage is a form
of socially, if not legally prescribed hierarchy.")

[Vol. 9:1
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The institution of marriage is state-created; it is a construct sanc-
tioned and wholly created by state laws.325 Admittedly, the legal land-
scape of marriage, in terms of the legal relationship of spouses and
married women's rights, has changed dramatically since the turn of
this century.326 What has not changed, however, is the "gendered defi-

325 Patriarchy, supra note 50, at 1982; Koppelman, Discrimination, supra note 4, at 214;
William H. Hohengarten, Same-Sex Marriage and the Right of Privacy, 103 YALE L. J. 1495, 1496
(1994).

326 Many scholars have documented and discussed the drastic changes that have occurred
in the legal relationship between spouses. See, e.g., Martha Minow, "Forming Underneath
Everything That Grows:" Toward A History of Family Law, 1985 Wis. L. REV. 819 (1985); Mary
Ann Glendon, Marriage and the State: The Withering Away of Marriage, 62 VA. L. REV. 663
(1976). For example, an American woman no longer necessarily loses her separate legal identity
once she marries a man; she can decide to keep her maiden name and retain her own, separate
domicile without violating deeply ingrained tradition, as in the past. Glendon, supra at 702. See
also Hunter, supra note 25, at 16 ("The terms of marriage as a legal institution (as in, for exam-
ple, the right to a separate name or domicile) have changed dramatically[.]"). In terms of
women's constitutional rights, it is now clear that laws cannot draw distinctions between men
and women that are based on "archaic and overbroad generalizations" about the relative abili-
ties of men and women or which serve to perpetuate such stereotypes. See, e.g., J.E.B. v. Ala-
bama ex rel. T.B., 511 U.S. 127, 131 (1994) (holding sex-based peremptory challenges in jury
selection violated federal equal protection clause; the Court stated: "Intentional discrimination
on the basis of [sex] by state actors violates the Equal Protection Clause, particularly where, as
here, the discrimination serves to ratify and perpetuate invidious, archaic, and overbroad stereo-
types about the relative abilities of men and women."); Mississippi Univ. For Women v. Hogan,
458 U.S. 718, 724 (1982) (striking down all female admissions policy of a state nursing school; the
Court stated that, "the test for determining the validity of [sex]-based classification ... must be
applied free of fixed notions concerning the roles and abilities of males and females."); Orr v.
Orr, 440 U.S. 268, 280 (1979) (striking down Alabama statute that only required husbands but
not wives to pay alimony; the Court stated that, "the 'old notio[n]' that 'generally it is the man's
primary responsibility to provide a home and its essentials,' can no longer justify a statute that
discriminates on the basis of [sex]. 'No longer is the female destined solely for the home and the
rearing of family, and only the male for the marketplace and the world of ideas."') (citations
omitted); Califano v. Goldfarb, 430 U.S. 199, 207 (1977) (striking portion of Social Security Act
that conditioned survivor's benefits to widowers, but not widows, on a showing that widower
received at least half of his support from his deceased wife; the Court stated, "the [sex]-based
differentiation ... that results in the efforts of female workers required to pay social security
taxes producing less protection for their spouses than is produced by the efforts of men-is
forbidden by the Constitution, at least when supported by no more substantial justification than
'archaic and overbroad' generalizations,..., such as 'assumptions as to dependency,'. . . that are
more consistent with 'the role-typing society has long imposed,' . . . than with contemporary
reality."); (citations omitted); see also Craig v. Boren, 429 U.S. 190 (1976) (striking down an
Oklahoma statute making it illegal to sell beer to males under 21 years of age but which allowed
beer to be sold to 18 year old females); Weinberger v.Wiesenfeld, 420 U.S. 636 (1975) (striking
portion of Social Security Act that granted survivor's benefits to a widow and the couple's minor
children in her care but which only granted benefits, in the case of a widower, to the couple's
minor children and not the widower). Ironically, each of the plaintiffs in the cases cited above
were male.
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nition of marriage." '327 That is, despite formal gains in "equality" for
women, married women, even those who work outside of the home,
continue to do most of the household chores and remain the primary
caretakers of children.3 28 Married women also continue to be identi-
fied with motherhood and the domestic realm, whereas their husbands
are still defined in terms of their careers.3 29 In addition, marriage still
leaves women very much economically dependent on men.33° Any
suggestion, therefore, that women are no longer domestic but are
instead full partners in two-career marriages "is more illusion than
reality."

331

327 HUNTER, supra note 25, at 16-17.
328 Patriarchy, supra note 50, at 1994; see also SUSAN FALUDI, BACKLASH-THE

UNDECLARED WAR AGAINST AMERICAN WOMEN XIV (1991) (Women "still shoulder 70 percent
of the household duties-and the only major change in the last fifteen years is that now middle-
class men think they do more around the house. (In fact, a national poll finds the ranks of
women saying their husbands share equally in child care shrunk to 31 percent in 1987 from 40
percent three years earlier.); KATHARINE T. BARTLETT, GENDER AND LAW 312 (1993) ("While
there is widespread agreement that childrearing need not be an exclusively female activity, the
burdens associated with raising children continue to fall disproportionately on women ... Arlie
Hochschild concluded, on the basis of data collected from 1965 to 1975, that in two-job, hetero-
sexual, mostly middle-class couples, women do about 75 percent of the housework tasks and 80
percent of domestic management . . . There is little evidence that these figures have changed
substantially. Efforts to reconcile several studies indicate that, depending on the definition of
housework used, working women who are married spend an average of about 22-23 hours per
week on housework, in contrast to 8.5 to 12 hours spent by husbands . . .Even if male-only
reporting data is used, the differences between men's and women's contributions to the house-
hold are dramatic. A [1987] Louis Harris poll of husbands whose spouses are employed shows
that 66 percent report that the wife does nearly all or the bulk of the work around the house

..... ) (citations omitted).
329 Patriarchy, supra note 50, at 1994.
330 According to one commentator, "[fleminist scholars ... have documented that . . .

marriage continues to be premised on the interrelation of three factors: the masculine model of
the ideal worker; women's provision of domestic services and child care, which makes the ideal
worker possible; and the economic dependence of women on men that follows." Id. at 1994
(footnote omitted); see also THOMAS SOWELL, CIVIL RIGHTS: RHETORIC OR REALITY 97 (1984)
("For the very same reasons that marriage increases the husband's ability to earn money in his
own name, so it decreases the wife's options for earning money in her own name. Even when
both are working full time in the same field, the woman tends to do more than half the domestic
chores and to select her job and interrupt her career in response to her husband's-or chil-
dren's-needs far more than the man does."); see also infra text accompanying note 332.

331 Patriarchy, supra note 50, at 1994 (footnote omitted); see also Law, supra note, 17, at
209 ("Under traditional legal structures, claims to liberty and equality have value only in the
worlds of market and public life conventionally dominated by men. Classic conceptions of poli-
tics, economics and family life all assume a sharp division between altruism and competition,
home and market, private and public, economy and state, passion and reason, women and men.
The morality of family and home is one of giving, connection and self-sacrifice, while the moral-
ity of the male world is one of achievement, autonomy and self-interest. The prevailing social
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The institution of marriage is, however, particularly beneficial for
men.332  Some conservative writers claim that being married to a
woman "domesticates" men333 and that this "domestication" is a very
good thing because men, according to these conservative commenta-
tors and other social science data as well, apparently do not fare well
outside of marriage.334 Implicit in the claim that marriage is a benefi-
cial institution for men is the belief that women are naturally more
stable, nurturing, caring, supportive, and family-oriented than men.335

Additional data suggest that changing social roles for women,
such as finding employment outside the home, causes men role-

meaning attached to gender systematically denies the value of traditional women's work in the
home and wage market. The social significance of gender is fabricated to systematically favor
men.") (footnote omitted).

332 Conservative commentator Thomas Sowell writes:
Men and women cannot be compared as if they were abstract categories, in isolation from
their actual behavior, particularly in marriage. Marriage is a joint venture in economic
terms as it is in other terms. Married men consistently earn higher incomes than single
men. One reason is that they have wives who take care of many aspects of their lives that
would otherwise absorb time and energy and limit their choices of their best job opportu-
nities. In short, marriage as actually practiced often increases a man's economic options,
whether he is explicitly aware of it or not.

SOWELL, supra note 330, at 96.
333 See, e.g., Andrew Sullivan, The Conservative Case, in SAME-SEX MARRIAGE, supra note

240, at 150. Sullivan, paraphrasing and quoting conservative commentator Hadley Arkes, writes:
"[Tihe heterosexual relationship is good for men not simply because it forces them to cooperate
and share with other human beings on a daily basis but because it forces them into daily contact
and partnership with women:

'It is not marriage that domesticates men; it is women. Left to themselves, these forked
creatures follow a way of life that George Gilder once recounted in its precise, chilling
measures: bachelors were twenty-two times more likely than married men to be commit-
ted to hospital for mental disease (and ten times more likely to suffer chronic diseases of
all kinds). Single men had nearly double the mortality rate of married men and three
times the mortality rate of single women. Divorced men were three times more likely
than divorced women to commit suicide or die by murder, and they were six times more
likely to die of heart disease."'

Id. (no citation provided).
334 Social science data establish that marriage has an overwhelmingly beneficial effect on

men's mental health. FALUDI, supra note 328, at 16-17 ("The mental health data, chronicled in
dozens of studies that have looked at marital differences in the last forty years, are consistent
and overwhelming: The suicide rate of single men is twice as high as that of married men. Single
men suffer from nearly twice as many severe neurotic symptoms and are far more susceptible to
nervous breakdowns, depression, even nightmares. And despite the all-American image of the
carefree single cowboy, in reality bachelors are far more likely to be morose, passive, and phobic
than married men." In short, "Ronald C. Kessler, who tracks changes in men's mental health at
the University of Michigan's Institute for Social Research says: . . . '[wihen men marry, their
mental health massively increases.').

335 Andrew Sullivan, The Conservative Case, in SAME-SEX MARRIAGE, supra note 240, at
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related stress. 336 Perhaps more tellingly, a seven year survey of Amer-
ican men's attitudes in the 1980s found that only 5-10% of the men
surveyed were genuinely committed to securing women's equality and
independence.337 Instead, a 1988 Gentlemen's Quarterly American
Male Opinion Index poll of three thousand men "found that less than
one fourth of men supported the women's movement, while the
majority favored traditional roles for women. "338

In short, even though legal changes have been made in the insti-
tution of marriage,339 marriage remains a tool of hetero-patriarchy. It
continues to reflect and sustain social and economic power imbalances
between men and women; 340 and it is still premised on male domi-
nance and traditional, fixed gender roles.34 '

Homosexual marriage by its very nature, therefore, potentially
threatens the hetero-patriarchal underpinnings of heterosexual mar-
riage by calling into question the fixed, mutually exclusive and oppos-

336 FALUDI, supra note 328, at 40-41 ("A 1980 study finds husbands of working women
reporting higher levels of depression than husbands of housewives. A 1982 study of 2,440 adults
at the University of Michigan's Survey Research Center finds depression and low self-esteem
among married men closely associated with their wives' employment. A 1986 analysis of the
federal Quality of Employment Survey concludes that 'dual earning may be experienced as
downward mobility for men and upward mobility for women.' Husbands of working women, the
researchers found, had greater psychological distress, lower self-esteem, and greater depression
than men wed to homemakers .. "The fact is, [the researchers concluded], 'that conventional
standards of manhood remain more important in terms of evaluation than contemporary rhetoric
of gender equality."') (emphasis added).

337 Id. at 59.
338 Id.
339 This is not to say that law no longer plays any role in subordinating women in marriage.

I am merely acknowledging that some changes in the law have occurred that improve women's
status vis-a-vis their husbands and society in general. An examination of the myriad ways that
the law continues to contribute to women's devaluation, however, is beyond the scope of this
article.

340 See Hunter, supra note 25, at 17 ("Marriage enforces and reinforces the linkage of gen-
der with power by husband/wife categories, which are synonymous with the social power imbal-
ance between men and women."); Patriarchy, supra note 50, at 1994 ("'[Lless than one-third of
wives in families with children work full-time .... [Moreover,] marriage enhances men's market
potential, while eroding women's: married men make more than single men, whereas married
women earn less than single women. Most wives end up earning far less than their husbands."')
(citation omitted); see also supra text accompanying notes 327-38.

341 See supra text accompanying notes 328-38; see also Law, supra note 17, at 220 ("Oppo-
nents of lesbian and gay rights-both lawyers and intellectuals-. . . seek to reinforce marriage
as a relationship in which men and women play distinct, mutually reinforcing roles. The con-
servative ideology reflects not simply an idea of a good life for the individual, but also a vision of
stable families and, still more grandly, a productive economic, intellectual, and political soci-
ety.") (footnote omitted).
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ing concepts of gender upon which it is premised.342 More specifically,
homosexual marriage by definition is a marriage between two men or
between two women. Because there is no "husband" and no "wife"
category per se in a homosexual marriage, such relationships at least
hold out the possibility that sex/gender-based hierarchies and power
structures need not exist.343

342 There is a conflict in the gay and lesbian community over whether legalizing homosex-
ual marriage will actually alter the gendered nature of marriage. Compare Polikoff, supra note
25, at 1549 ("Just as transforming gender roles and achieving increased acceptance of lesbians
and gay men are not politically viable reasons to advocate ending the military ban, so are they
unlikely grounds around which to build support for legalizing lesbian and gay marriage. The
danger in both instances is that the underlying critique of the institution, be it the military or
marriage, becomes not only secondary but marginalized, even silenced."), with Hunter, supra
note 25, at 16 ("The legalization of lesbian and gay marriage would not, of course, directly shift
the balance of power in heterosexual relations. It could, however, alter the fundamental concept
of the particular institution of marriage. Its potential is to disrupt the gendered definition of
marriage and the assumption that marriage is a form of socially, if not legally prescribed hierar-
chy.") (emphasis added). Compare also Law, supra note 17, at 218 ("In homosexual relation-
ships authority cannot be premised on the traditional criteria of gender."), and David Link, The
Tie That Binds: Recognizing Privacy and the Family Commitments of Same-Sex Couples, 23
LOYOLA L.A. L. REV. 1055, 1141 (1990) ("Same-sex marriage is the very model of a relationship
based on sexual equality, and challenges marriage as an institution which requires sex-Linked
difference for some unexamined reasons other than biology."), with Nitya Duclos, Some Compli-
cating Thoughts On Same-Sex Marriage, in FAMILY MATTERS 157, 163-65 (Martha Minow ed.,
1993) (questioning whether "the existence of a group of married lesbians and gay men can really
revolutionize the institution of marriage[,]" and concluding that, "[w]ithout a compelling strat-
egy that maps out how acquiring a right to legally marry will trigger desired social changes, I find
it more probable that current views of sex and sexuality will persist and that the public will
continue to marry and divorce, noting only with passing interest that lesbians and gay men can
now do the same." She argues, moreover, that, "the creation of fixed alternative categories of
legal matrimony may contribute to the entrenchment of mutually exclusive and immutable cate-
gories of sexual orientation. In the process, less 'mainstream' sexual identities may suffer further
marginalization." Indeed, Duclos argues that we should start, first, by questioning whether
"marriage" is a good thing in and of itself.).

343 See Hunter, supra note 25, at 17 ("Marriage enforces and reinforces the linkage of gen-
der with power by husband/wife categories, which are synonymous with the social power imbal-
ance between men and women. Whatever the impact that legalization of lesbian and gay
marriage would have on the lives of lesbians and gay men, it has fascinating potential for
denaturalizing the gender structure of marriage law for heterosexual couples.") (emphasis added);
Patricia A. Cain, Lesbian Perspective, Lesbian Experience, And The Risk Of Essentialism, 2 VA.
J. Soc. PoL'" & L. 43, 50 (1994) ("You might also experience hierarchies and dominance differ-
ently, for although hierarchy and dominance can occur in woman to woman relationships (e.g.,
personal relationships, employer/employee relationships, teacher/student relationships), the
imbalance in power is different when the relationship is freed from the baggage of gendered-
power imbalances."); MAcKINNON, supra note 72, at 27 (musing that, "it might do something
amazing to the entire institution of marriage to recognize the unity of two 'persons' between
whom no superiority or inferiority could be presumed on the basis of gender.") This is a far cry,
however, from saying that homosexual marriages would be egalitarian. On the contrary, other
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What legalizing homosexual marriage at least threatens to do,
therefore, is to deconstruct the idea of sex-based "gender" at the heart
of marriage and expose it for the normative fiction that it is.344

Because the Euro-American sex/gender system is based on the idea
that sex absolutely determines a person's gender which in turn abso-
lutely determines that person's sexual orientation,345 exposing that
gender is not deduced intransitively from one's biological sex and is
instead a social construct, opens to question the very validity of the
entire Euro-American sex/gender system as a whole346 and male domi-
nance in particular.3 47

Whether the Baehr majority recognized the implicit threat legal-
izing homosexual marriage posed to the hetero-patriarchal status quo
and purposefully avoided it by not addressing it is not clear. In the
end, though, perhaps the reason itself does not matter, for the result is
the same. By erasing plaintiffs' homosexuality, the Baehr majority
acted again, either by design or default, to keep the conflation rigidly
in place.

3. Hawaii's Right to Privacy-The Fundamental Right to Marry
Extends to Same Sex Couples

In addition to the foregoing critique, the Baehr majority's right to
privacy analysis and holding are troubling, if not problematic, in sev-
eral other respects. To begin with, the majority mischaracterized the

powerful social inequalities, like class and race, remain and would continue to "resonate
between [homosexual] spouses." Hunter, supra note 25, at 17 n.31.

344 Hunter, supra note 25, at 18 ("What is most unsettling to the status quo about the
legalization of lesbian and gay marriage is its potential to expose and denaturalize the historical
construction of gender at the heart of marriage.").

345 See supra text accompanying notes 36-50.
346 By not conforming to the conflation, homosexuals call the entire conflation into ques-

tion. Moreover, historical and comparative experiences show that the conflation is not necessar-
ily natural, normal or moral and, therefore, that "hetero-patriarchy" is not inevitable, desirable
or even a necessary end product of the Euro-American sex/gender system. Valdes, Queers, supra
note 21, at 115, 290; see also supra text accompanying notes 98-105.

347 Even though the conflation molds everyone subject to the Euro-American sex/gender
system into the correct gender socially and sexually, because it incorporates the androsexist
active/passive paradigm, it clearly privileges and prefers the male/masculine gender. See supra
text accompanying notes 70-97; see also Link, supra note 342, at 1141 n.689 ("'The perceived
danger posed by homosexual relationships is that they present an opposing and threatening met-
aphor of equality, mutuality and respect that, if adopted as a model for heterosexual relation-
ships, would seriously endanger male prerogatives of freedom, excess and authority which men
have been taught to expect and hold dear."') (quoting Final Report of the Task Force on Family
Diversity for the City of Los Angeles, Supp. Part I, at S-206-07 (1988)).

[Vol. 9:1
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fundamental rights at issue in Baehr, misconstrued the federal prece-
dents it purported to rely upon and completely overlooked another
line of relevant federal privacy cases. As a result, the majority
reached the wrong conclusion with respect to plaintiffs' fundamental
rights claim. In the process, the majority undermined Hawaii's articu-
lated right to privacy under article I, §6 of the state constitution.
Finally, the majority's privacy holding and analysis contain extremely
troubling implications for the gay and lesbian community in general
and future lesbian and gay rights litigation in particular.

a. Determining fundamental rights-the problem of tradition and
levels of generality.
How should a court determine whether an asserted right is funda-

mental? There are several different answers, 348 but courts, like the
Baehr majority, faced with a fundamental rights question have com-
monly looked to "traditions" and the "collective conscience" of the
people to answer this question.349

There are many significant problems with looking to tradition as
a source of fundamental values. To begin with, "tradition" can be
invoked to support almost any cause.35° It is highly manipulable in
terms of time and space. For example, to which deeply rooted tradi-
tions should a court look to determine whether an asserted right is
fundamental? To "America's traditions," which assumes that
America exists as some homogeneous whole or, does this phrase refer,
more realistically, to certain heterogeneous parts of "America?" At
which time period-all of history? Does it matter whether the "tradi-
tion" was endorsed by a majority of people?35' A related question

348 John Hart Ely, for example, discusses six different ways that a court could decide that a
given right is fundamental. He argues that a judge could: (1) simply use her own values "to
measure the judgment of the political branches[;]" (2) look to natural law "for a source of values
to give content to the Constitution's open-ended provisions[;]" (3) apply neutral principles as "a
source of constitutional judgment[;]" (4) simply use right reason to figure it out; (5) look to
tradition to seek fundamental values; or (6) search out and give effect to the "'consensus of
society's opinion[.]"' See John Hart Ely, The Supreme Court 1977 Term: Forward: On Discover-
ing Fundamental Values, 92 HARV. L. REV. 5, 16, 22, 32, 33, 39, 43 (1978) [hereinafter Ely,
Fundamental Values]. Ely ultimately rejects each method as inadequate to determine which
rights are or should be entitled to constitutional protection. Id. at 16-54.

349 See, e.g., Baehr, 852 P.2d at 57 (quoting Griswold v. Connecticut, 381 U.S. 479, 493
(1965)); Bowers v. Hardwick, 478 U.S. 186, 192 (quoting Moore v. City of East Cleveland, 431
U.S. 494, 503 (1977)).

350 Ely, Fundamental Values, supra note 348, at 39.
351 Id.

19981
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is-to which sources should a court faced with a fundamental rights
question look to find the guiding historical tradition?352 Traditions
conflict in this country.353 More importantly, even if there were con-
sensus among state legislatures, what would such a consensus prove?
For example, the fact that legislatures have not enacted specific legis-
lation encroaching on a right does not establish the fundamentality of
that right.354 Conversely, the existence of legislation impinging on a
right does not negate the fundamentality of that right most obviously
because, if it did, then governments could violate constitutional rights
simply by continuing to enact unconstitutional laws. 355

The law has never condoned conduct just because it is "tradi-
tional." '356 If "tradition" were enough, then the law, arguably, would
protect a variety of longstanding and widely practiced conduct, such as
homosexuality and non-nuclear family arrangements.3 57 At best, these

352 Indeed, as Justice White has stated, "[wihat the deeply rooted traditions of the country
are is arguable; which of them deserves the protection of the Due Process Clause is even more
debatable." Moore v. City of East Cleveland, 431 U.S. 494, 549-50 (1977).

353 Tribe & Dorf, supra note 164, at 1088; Note, Substantive Due Process Comes Home to
Roost: Fundamental Rights, Griswold to Bowers, 10 WOMEN's RTS. L. REP. 177, 200 (1988)
[hereinafter Note, Substantive Due Process] ("America is a nation of conflicting, contradictory
traditions[.]"); see also Ely, Fundamental Values, supra note 348, at 41 ("even with respect to the
use of racial discrimination to disfavor minorities, one could quite respectably argue that our
country has two conflicting traditions: the egalitarian one to which most official documents have
paid lip service over the past century, and the quite different and malevolent one that in fact has
characterized much official and unofficial practice over the same period ...."). Compare Bow-
ers v. Hardwick, 478 U.S. 186, 192-94 (1986) (noting the tradition in the United States, beginning
with the laws of the original 13 States and continuing through at least 1961, to outlaw sodomy)
with Robert J. Morris, Configuring the Bo(u)nds of Marriage: The Implications of Hawaiian
Culture & Values for the Debate About Homogamy, 8 YALE J. L. & HUMAN. 105 (1996) (arguing
that native Hawaiian culture has a long-standing tradition of same-sex unions). Given the long-
standing tradition of same-sex unions in Hawaii, the Baehr majority could have found that such
unions are a part of society's history and traditions.

354 Tribe & Dorf, supra note 164, at 1088.
355 Id. In 1967, 16 states had miscegenation statutes on their books, which prohibited inter-

racial marriages. This fact, however, did not prevent the United States Supreme Court in Loving
v. Virginia, 388 U.S. 1 (1967), from striking down Virginia's miscegenation statute. Instead, the
Supreme Court explicitly reaffirmed that the right to marry was a fundamental right and a prohi-
bition on interracial marriage unconstitutionally infringed on that right. Loving, 388 U.S. at 12.

356 Tribe & Dorf, supra note 164, at 1087; see also Keller, supra note 16, at 511 ("Offending
the sensibilities of some, even a majority, has never been a justification for denying citizens'
fundamental human rights."); Loving v. Virginia, 388 U.S. 1 (1967) (invalidating Virginia's mis-
cegenation statutes notwithstanding the fact that 16 states had such statutes on their books when
the Supreme Court decided the case).

357 Tribe & Dorf, supra note 164, at 1087.
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deeply rooted "traditions" reflect the middle-class majoritarian view
of morality.358

Resorting to "traditions" and the "collective conscience" to
determine fundamental rights, therefore, provides ambiguous gui-
dance at best because (a) historical traditions can be indeterminate; 359

(b) even when a clear historical tradition is discovered, it is difficult to
determine, and rarely obvious, what light that tradition's mere exist-
ence sheds upon a constitution's meaning;360 and (c) it does not allow
for changing societal mores.36'

In the context of family life and private human sexuality, an
appeal to "traditions and the collective conscience" is particularly
inappropriate because gender stereotypes play a large role in shaping
society's views and conceptions of these subjects362 and such a stan-
dard perpetuates and provides legitimacy to the hate and disen-
franchisement suffered by homosexuals.363 Consequently, looking to

358 Id. ("Legally cognizable 'traditions' ... tend to mirror majoritarian, middle-class con-
ventions."); see also Notes, On Privacy: Constitutional Protection for Personal Liberty, 48 N.Y.U.
L. REV. 670, 735 [hereinafter Notes, On Privacy] ("Tradition is inadequate as a standard for
judging fundamentality because it ultimately relies on the traditional majority view of moral-
ity."). Ely argues that looking to tradition as a source of constitutional values, specifically
because it is backward-looking, is highly undemocratic. See Ely, Fundamental Values, supra note
348, at 42.

359 Tribe & Dorf, supra note 164, at 1089.
360 Id.
361 Notes, On Privacy, supra note 358, at 735 ("[A] tradition-bound standard does not

allow for changing mores ... [O]nce a substantial minority begins to question a formerly unas-
sailable moral premise, both the consensus and the reason for honoring the consensus are
destroyed."). Tribe argues that:

attempts to ground constitutional rights of privacy or personhood in conventional moral-
ity, or in broadly if not yet universally shared ideas of public welfare, are helpful but have
inherently limited power. For we are talking, necessarily, about rights of individuals or
groups against the larger community, and against the majority-even an overwhelming
majority-of the society as a whole. Subject to all of the perils of antimajoritarian judg-
ment, courts .. .must ultimately define and defend rights against government in terms
independent of consensus or majority will.

Tribe, Constitutional Law, supra note 164, at 1311.
362 Law, supra note 17, at 230 (Law argues that "each of these subjects [family, marriage

and procreation] is closely tied to the power of sexuality and gender. Traditional concepts of
each have reinforced social and personal meanings of gender that deny the full equality of
women. History suggests that a primary purpose and effect of state enforcement of heterosexu-
ality is to preserve gender differentiation and the relationships premised upon it. Thus, constitu-
tional restraints against gender discrimination must also be applied to laws censuring
homosexuality.").

363 Keller, supra note 16, at 514 (Keller argues that, "judicial power is most legitimate when
it holds democratic majorities to arguments of principles and establishes in the minds of the
people truths and principles which they might never have thought otherwise. One such principle
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traditions as a source of fundamental rights is inherently risky. It
requires judges to choose among competing traditions and to decide
which will receive constitutional protection. This act of choosing
requires judges to make value judgments.364 Thus, if judges consist-
ently choose to protect the majoritarian view of morality, then an
appeal to "tradition" becomes a grossly inadequate way to protect
individual rights against state action.3 65

If the "traditions and collective conscience" test is inappropriate,
however, the question remains-how should a court faced with a fun-
damental rights question determine whether the asserted right is fun-
damental? Professor Laurence Tribe argues that the asserted right
must be defined "at a high enough level of generality" so that both
conventional and unconventional exercises of the right are
protected.66

The level of generality selected by a given court, however, will
usually determine whether an asserted right is fundamental. The
more abstractly the already protected right is defined, the more likely
it will be that the asserted right will fall within its protection.367 Like
"tradition," therefore, the level of generality approach is also highly
manipulable 368 and, as Tribe concedes, involves making value judg-

is that equal rights must be fairly extended to the most despised minorities. That view of the
written constitution is betrayed when the judiciary fails to respect the right of homosexuals to
the moral independence of a private life that is the right of heterosexuals.")(footnotes omitted).

364 Tribe & Dorf, supra note 164, at 1087.
365 Id. See also Notes, On Privacy, supra note 358, at 735 ("[T]o say that the state may

regulate.., behavior because it has consistently done so in the past begs the question of whether
it is constitutional for a majority to impose its moral code on the community.... The essence of
constitutional democracy is that it protects minorities whose rights would be ignored by a ruling
majority in a pure democracy."); Keller, supra note 16, at 510 ("An appeal to majoritarian nor-
mative assertions as the legitimation of constitutionally implicit unenumerated liberties is dubi-
ous when these majoritarian norms are employed to deny individuals rights which all humans
share.").

366 Tribe, Constitutional Law, supra note 164, at 1428.
367 See, e.g., Tribe & Dorf, supra note 164, at 1058; Hohengarten, supra note 325, at 1509

("The answer to any question usually depends on the level of generality at which the issue is
framed.").

368 Ely treats the level of generality method supported by Tribe as a variant of the tradition
method of determining fundamental rights and, indeed, the two appear strikingly similar. Ely
writes:

There is obvious additional room to maneuver by varying the level of abstraction. Thus,
for example, if the relevant specific traditions appear to argue against one's position, the
inquiry can likely be abstracted a level or two, and a more general American tradition (of
fairness, or whatever) that supports it can be pieced together.
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ments. 369 For example, if the right asserted is described too specifi-
cally to support one's position, the description of the right can be
abstracted so that a more general description of what is at stake
emerges and one can then make a persuasive argument that the
asserted right falls within the protected sphere thus outlined.37 ° The
United States Supreme Court case of Michael H. v. Gerald D.371 viv-
idly illustrates this point.372

In Michael H., the United States Supreme Court upheld a Cali-
fornia law that denied parental rights to a man, Michael H., claiming
to be the biological father of a child born to a woman who was mar-
ried to another man at the time of conception.373 Blood tests showed
that there was a 98.07% probability that Michael H. was in fact the
child's father.374

In a portion of his opinion joined only by Chief Justice Rehn-
quist, Justice Scalia essentially argued that "the most specific level at
which a relevant tradition protecting, or denying protection to, the
asserted right can be identified" is the appropriate level to define the
asserted right.375 Then, in writing for a plurality of the Court,376 and
using this most specific level method, Justice Scalia stated that the
issue on appeal could be reduced to asking "whether the relationship
between persons in a situation of Michael [H.] and [the child's
mother] has been treated as a protected family unit under the historic
practices of our society, or whether on any other basis it has been

Ely, Fundamental Values, supra note 348, at 39 n.148. I discuss the two methods separately in
the text, however, for simplicity's sake and because the level of generality method, thanks to
Tribe, appears to have taken on a doctrinal life of its own.

369 Tribe & Dorf, supra note 164, at 1058 ("The selection of a level of generality necessarily
involves value choices.").

370 Cf Ely, Fundamental Values, supra note 348, at 39 n.148.
371 491 U.S. 110 (1989).
372 See also infra text accompanying notes 449-53 (discussing Bowers v. Hardwick, 478 U.S.

186 (1986)).
373 Michael H. v. Gerald D., 491 U.S. 110, 132 (1989).
374 Id. at 114.
375 Id. Justices O'Connor and Kennedy pointedly declined to join in footnote 6 of Justice

Scalia's opinion, stating that "[t]his footnote sketches a mode of historical analysis to be used
when identifying liberty interests protected by the Due Process Clause of the Fourteenth
Amendment that may be somewhat inconsistent with our past decisions in this area." Id. at 132.

376 Chief Justice Rehnquist joined Justice Scalia's opinion in its entirety. Justice O'Connor
and Justice Kennedy concurred in all of Justice Scalia's opinion except for footnote 6. Id. at 132.
Justice Stevens concurred in the judgment. Id. A majority of the Supreme Court, therefore,
voted to uphold the California law at issue.
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accorded special protection. '377 What Justice Scalia was essentially
asking was whether society has ever recognized and protected
parenthood that results from an adulterous affair.378 Having phrased
the issue on appeal so narrowly, it is not surprising that the Court was
ultimately able to conclude that no such societal recognition or pro-
tection existed and, therefore, Michael H.'s constitutional rights were
not infringed by the California law, which denied him any visitation
rights with his child.37 9

The dissent, led by Justice Brennan, was extremely critical of Jus-
tice Scalia's "most specific level" method of constitutional interpreta-
tion.38 ° According to the dissent, "[t]he better approach-indeed, the
one commanded by our prior cases and by common sense-is to ask
whether the specific parent-child relationship under consideration is
close enough to the interests that we have already protected to be
deemed an aspect of 'liberty' as well." '381 In Michael H., the "specific
parent-child relationship under consideration" was that of unwed
fathers to their children.382 The dissent then pointed to the fact that
prior decisions of the Court recognized that unwed fathers had a con-
stitutionally protected interest in their relationships with their chil-
dren.383 Unlike the plurality, therefore, the dissent believed Michael
H. had a constitutionally protected interest in his relationship with his
child and, accordingly, would have held that the California law imper-
missibly infringed on those rights.3"

It should be clear from the foregoing case discussion that the
methodology used by Justice Brennan to describe the right at issue in

377 Michael H., 491 U.S. at 124.
378 See id. at 127 n.6 ("Justice Brennan criticizes our methodology in using historical tradi-

tions specifically relating to the rights of an adulterous natural father .
379 Id. at 124-27.
380 See generally id. at 136-55 (Brennan, J., dissenting). While the specific criticisms raised

by Justice Brennan are extremely significant, an in-depth discussion of them and their implica-
tions are beyond the scope of this article. For a more detailed discussion of Justice Scalia's and
Justice Brennan's respective positions in Michael H., see generally Tribe & Dorf, supra note 164.

381 Michael H., 491 U.S. at 142 (Brennan, J., dissenting). Interestingly, Justice Brennan
disclaimed any reliance on a level of generality methodology. He stated that "the question is not
what 'level of generality' should be used to describe the relationship between Michael [H.] and
[the child's mother] ... but whether the relationship under consideration is sufficiently substan-
tial to qualify as a liberty interest under our prior cases." Id. It is difficult to discern the qualita-
tive difference between what Justice Brennan is suggesting as the appropriate inquiry for the
Court and an approach that couches the question in terms of levels of generality.

382 Id. at 142.
383 Id. at 142-43.
384 Id. at 155-56.

[Vol. 9:1
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Michael H., like Justice Scalia's, was also highly manipulable. That is,
just as Justice Scalia abstracted away the parent-child relationship
when he phrased the issue on appeal in terms of an adulterous rela-
tionship, Justice Brennan abstracted away the adultery by focusing on
the relationship of unwed fathers to their children. 385 Who is to say
that one approach is preferable to, or better than, the other?

There are, however, significant differences between Justice
Scalia's plurality opinion and Justice Brennan's dissenting opinion in
Michael H. One in particular, namely, the differences in the two Jus-
tices' conceptions of "tradition," underscores the main problem with a
level of generality approach and, indeed, with any approach that relies
heavily on "tradition" as a source of constitutional value. To Justice
Brennan, rights should be protected if they are of the type society has
traditionally thought important.386 Accordingly, under Justice Bren-
nan's conception, the rights to be protected by the constitution will
change over time as society changes and the original reasons for prior
rules change with it, which is appropriate in a pluralistic society such
as ours. 387

Under Justice Scalia's "most specific level" method of constitu-
tional interpretation, on the other hand, "tradition" itself establishes
the rights deserving of constitutional protection.388 If Justice Scalia is
to be taken literally, then, under this view, the only rights that will
receive constitutional protection are those already protected by a
majority.389 This is a dangerous and frightening proposition because,
if the constitution only protects those rights that have obtained, or can
be construed as obtaining, specific, historical societal approval, then
the people most likely to be affected and penalized for their way of
life will be the very people least likely to receive judicial protection.39 °

In other words, people asserting novel, unconventional and non-main-
stream rights against the majority will not be able to obtain constitu-
tional protection from the courts.

385 Cf. Tribe & Dorf, supra note 164, at 1092-93.
386 Michael H. v. Gerald D., 491 U.S. 110, 140 (1989) (Brennan, J., dissenting).
387 Id. at 140-41.

388 Id. at 122 (plurality opinion of Scalia, J.)
389 See id. at 141 (Brennan, J., dissenting) ("by suggesting that our sole function is to 'dis-

cern the society's views,'.., the plurality acts as if the only purpose of the Due Process Clause is
to confirm the importance of interests already protected by a majority of the States.")

390 Ely, Fundamental Values, supra note 348, at 42.
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It is questionable, therefore, whether it is ever appropriate to use
either the "traditions and collective conscience" test or a levels of gen-
erality framework. Both methodologies are unsettling, especially
when unconventional, non-mainstream claims, such as most minority
rights claims, are at issue precisely because both methodologies can be
manipulated in favor of or against such claims.39' When it comes right
down to it, a single, formal methodology does not exist that can pro-
vide advocates or the courts with an objective, apolitical and therefore
neutral way to determine questions over which our society is funda-
mentally in dispute or conflict.392 These are ultimately moral ques-

391 See supra text accompanying notes 348-90.
392 Joseph Singer, for example, argues persuasively that the Legal Realists successfully

called into question the possibility of developing a single methodology to engage in normative
argument that would enable us to resolve fundamental value conflicts in society. The Legal
Realists, however, left a central question unresolved, namely: "How can we engage in normative
legal argument without either reverting to the formalism of the past or reducing all claims to raw
demands of political interest groups?" Singer rejects the legal process school's emphasis on rea-
soned elaboration, rights theory's reliance on rational consensus, and law and economic's theory
of efficiency as bases for engaging in normative legal argument, because they, like the classical
legal system that legal realism debunked, incorporate formalist elements into their normative
theories. Singer ultimately concludes that there is no "best" way to conduct normative legal
argument. At the same time, he is very much aware that law matters in our society. For Singer,
therefore, to achieve justice in society, we must continue to engage in "conversation[s] about
[what] moral choice looks like to each of us..." with people who have competing social visions.
Through this quintessentially democratic process of mutual engagement, comparison and persua-
sion, we can then decide on which moral position we ought to adopt, until, that is, competing
visions of social justice once again emerge to challenge the position taken. See generally, Joseph
William Singer, Legal Realism Now, 76 CAL. L. REV. 465 (1988) [hereinafter Singer, Legal Real-
ism]; see also Joseph William Singer, The Player and the Cards: Nihilism and Legal Theory, 94
YALE L. J. 1 (1984) [hereinafter Singer, Nihilism] (rejecting both the charge that legal theory
must be determinative, i.e., that the goal of theory must be to generate answers to our moral
questions, and the criticism that without such determinacy, we are left with nihilism as a theory
of morality, i.e., a theory that says we have no objective way to decide how to act or determine
which moral position is better than any other. Instead, Singer argues that, there is nothing mysti-
fying about how to make these moral choices, because each of us already makes these kinds of
choices. We "think long and hard about what [we] want in life; [we] imagine what [our] lives
would be like if [we] were to follow one path rather than another; [we] talk with the people who
are most important to [us] and whose opinion [we] value; [we] argue with others and [ourselves];
and, in the end, [we] make a decision." In Singer's view, legal decisions are made no differently.
The purpose of legal theory, therefore, is not to tell us what to value, because it cannot do that,
but rather it is to "help us (judges, scholars, citizens) make choices by helping us to articulate
what we value..." at this particular time and in this particular place.); Joseph William Singer,
The Legal Rights Debate in Analytical Jurisprudence From Bentham To Hohfeld, 1982 Wis. L.
REv. 975 (1982) [hereinafter Singer, Legal Rights] (arguing that legal rules can only be justified
by a contradictory set of principles, i.e., freedom of action versus security, and that this contra-
diction emerges every time a judge has to decide what legal rule to apply. This quandary would
not be problematic if there were a relatively objective way to resolve the contradiction in partic-
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tions and the fact of the matter is, "people ... disagree about social
justice because reasonable people disagree fundamentally about the
specifics of a just society. 3 93 The solution, then, is not to insist on
developing a determinate legal theory or methodology that claims to
generate definitive answers,394 but rather to adopt an approach that
allows us to engage in a pragmatic critique of power,395 and at the

ular cases. The problem, which Singer's examination and discussion of legal thinkers and polit-
ical philosophers from Bentham to Hohfeld reveals, is that there is no such objective
methodology and, instead, legal decisions are actually politically motivated.)

393 Singer, Legal Realism, supra note 392, at 533. Cf RONALD DWORKIN, FREEDOM'S LAW
1, 2 (1996) (In describing the purpose of his book, Dworkin writes: "[it illustrates a particular
way of reading and enforcing a political constitution, which I call the moral reading. Most con-
temporary constitutions declare individual rights against the government in very broad and
abstract language, like the First Amendment of the United States Constitution, which provides
that Congress shall make no law abridging 'the freedom of speech.' The moral reading proposes
that we all-judges, lawyers, citizens-interpret and apply these abstract clauses on the under-
standing that they invoke moral principles about political decency and justice. So, when some
novel or controversial constitutional issue arises ... people who form an opinion must decide
how an abstract moral principle is best understood ... The moral reading therefore brings polit-
ical morality into the heart of constitutional law.") (footnote omitted). This is not to say, how-
ever, that I believe that judicial decision making is based on the mere whim (political or
otherwise) of judges. On the contrary, I believe that judges are constrained by the fact that they
have to justify their decisions.

[Tihe fact that the judge must justify the decision by conventional legal arguments con-
strains her, not because the law itself logically requires the result, but because the argu-
ment for a change in the law must appear to fit with existing practice, and more
importantly, the argument must persuade a particular audience that is likely to be con-
servative about such matters. Existing doctrine may therefore by very manipulable,
ambiguous, and contradictory, yet still substantially constrain judges' decisions.

Singer, Legal Realism, supra note 392, at 473; see also, Singer, Nihilism, supra note 392, at 53
(arguing that "[g]iving up the metaphor of rational decision procedures ... does not mean that
judges will impose their personal views of the good life on others. We are heirs of three hundred
years of rhetoric about individual freedom of action and the right of individuals to pursue their
own conceptions of happiness. People (including judges) will not immediately give up this ideal
merely because it is not based on a rational foundation.").

394 Singer, Nihilism, supra note 392, at 61-62 (arguing that "[f]or a theory to generate
answers, it must be mechanical, yet no mechanical theory can render an adequate account of our
experiences of legitimate moral choice." Consequently, "[t]he way to get out of this seemingly
hopeless situation is simply to give up both the assumption that the proper role of legal theory is
to generate answers and the concomitant assumption that no moral or legal choices are legiti-
mate unless they are generated by an abstract formula.")

395 According to Singer, to engage in a pragmatic critique of power:
[W]e need to develop a language capable of both expressing and disciplining our norma-
tive commitments, a language that allows us both to understand alternative social visions
and to judge them. There is no single best way to do this. Our goal should be to generate
competing visions of social justice. We should not attempt to achieve the definitive recipe
for justice, but to engage in a democratic process of mutual persuasion in light of our
disparate visions.
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same time enables us "to engage in honest dialogue with people who
hold different views ... 396

If, however, a court insists on using "tradition" or levels of gener-
ality to resolve a fundamental rights question, then the level of gener-
ality framework suggested by Laurence Tribe and Michael Dorf
appears to be more principled than the "traditions and collective con-
science" test adopted by the Baehr majority. According to Tribe &
Dorf, fundamental rights should, in the first instance, be connected to
the constitutional text. This would limit a court's ability to choose a
level of abstraction to suit its own subjective preferences.397 Second,
fundamental rights analysis should employ the method of the common
law. Because this method requires courts to draw principled distinc-

Singer, Legal Realism, supra note 392, at 543. See also, Minow, Interpreting Rights, supra note
27, at 1860 (articulating and defending "a version of interpretation [of rights] that struggles with
and against established patterns of power and authority.").

396 Singer, Legal Realism, supra, note 392 at 533; id. at 544 ("We are unlikely to agree
about the best ways to engage in normative argument or legal reasoning. From the standpoint of
the liberal theorist, that is a depressing thing to contemplate. But from the standpoint of the
critical theorist, it is simply an acknowledgment of what it means to be human. The fear of the
critic is that the liberal theory of rational consensus blinds us to the needs and truths of those
who reason differently, or who do not consent. Those people exist, but those who insist that
there can be only one truth, one right answer, cannot see them. If such people disappear, that
would be tragic indeed."); see also infra text accompanying notes 472-74.

397 Tribe & Dorf, supra note 164, at 1099. At the same time, the fact that an asserted right
is not specifically enumerated in the constitution should not foreclose the argument that it, too,
may be fundamental. Indeed, such an omission in the constitution, federal or state, has not
prevented both federal and state courts from declaring in the past that an asserted right is funda-
mental. In Griswold v. Connecticut, 381 U.S. 479 (1965), for example, the United States
Supreme Court struck down a Connecticut statute which made it a crime for any person to use
contraceptives on the ground that the statute violated a married couple's right to privacy. Id. at
486. The Court, for the first time, recognized that a fundamental right to privacy was implied in
the United States Constitution but failed to reach a consensus on where the right to privacy was
located in the constitutional text. Id. at 483-86 (opinion of Douglas, J., locating the right to
privacy in the penumbras emanating from the Bill of Rights); id. at 486-99 (concurring opinion
of Goldberg, J., locating the right to privacy within the Ninth Amendment); id. at 499-502 (con-
curring opinion of Harlan, J., locating the right to privacy in the Due Process Clause of the
Fourteenth Amendment). According to Justice Douglas, writing the opinion for the Court in
Griswold, if rights peripheral to the specific rights enumerated in the Constitution were not also
recognized and protected, "the specific rights would be less secure." Id. at 482-83. See also Roe
v. Wade, 410 U.S. 113, 152-53 (1973) (acknowledging that the Constitution does not explicitly
mention a right to privacy but holding nonetheless that a woman's decision to terminate her
pregnancy was protected by the right to privacy); Baehr, 852 P.2d at 55 (recognizing that the
right to marry, while not specifically enumerated in Hawaii's constitution, was nevertheless a
fundamental right to be protected under Hawaii's right to privacy, at least as applied to heter-
osexuals). At a minimum, courts "must consider the possibility that rights which are consistent
with enumerated rights ... may be protected by the Constitution." Tribe & Dorf, supra note
164, at 1100.
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tions among prior cases and historical traditions, it would also limit a
court's ability to employ a result-oriented approach to a fundamental
rights question.398 Finally, the asserted level of generality should
appropriately describe the already-protected rights without any refer-
ence to the rights being asserted.3 99 To determine whether an "appro-
priate description of already-protected rights" has been provided, the
court must determine the concerns that actually motivated those prior
cases.400 Once the court has selected the appropriate level of general-
ity to describe these concerns, it should then, and only then, test the
asserted right against that level of generality.4 1

This level of generality framework will not prevent a court from
making value-choices. It should, however, limit the court's choice
considerably more than the "traditions and collective conscience" test
discussed above by requiring courts faced with a fundamental rights
question to preserve not only the holdings but also the rationales of
the prior cases being relied upon. 402 Had the Baehr majority applied
the framework just suggested to the fundamental right question
presented by plaintiffs in that case, it could, and arguably should, have
reached a different conclusion on plaintiffs' privacy claim.

b. Baehr-the majority reached the wrong conclusion on plaintiffs'
right to privacy claim.

Hawaii's Constitution contains an explicit right to privacy. Arti-
cle I, section 6 provides in pertinent part that, "[t]he right of the peo-
ple to privacy is recognized and shall not be infringed without the
showing of a compelling state interest." 3 According to the Hawaii
Supreme Court, Hawaii's right to privacy "must be construed with due
regard to the intent of the framers and the people adopting it."'
The "intent" of the people adopting Hawaii's right to privacy seems
very clear-the provision is intended to be construed very broadly.

Hawaii's right to privacy was voted into the state constitution in
1978 following the Constitutional Convention of the same year. The

398 Tribe & Dorf, supra note 164, at 1101-03.
399 Id. at 1103.
400 Id.
401 Id.
402 Id.
403 HAW. CONsT. art. I, § 6 (1978).
404 State v. Kam, 748 P.2d 372, 377 (Haw. 1988).

1998]



CIVIL RIGHTS LAW JOURNAL

Convention's Committee on the Bill of Rights, in recommending pas-
sage of the proposed article I, section 6, stated:

Your Committee is aware that the right of privacy has meaning vary-
ing in degree and nature, and case law may not be clear as to the
extent and scope of the rights. Therefore, your Committee wishes to
explicitly state the intent of your Committee as to the scope and
nature of the right ....
Perhaps the most important aspect of privacy is that it confers upon
people the most important right of all-the right to be left alone ... It
gives each and every individual the right to control certain highly per-
sonal and intimate affairs of his own life. The right to personal auton-
omy, to dictate his lifestyle, to be oneself are included in this concept of
privacy. As Justice Abe stated in his concurring opinion in State v.
Kantner, 53 H. 327, 493 P.2d 306 (1972): each person has the 'funda-
mental right of liberty to make a fool of himself as long as his act does
not endanger others .... 405

Hawaii's right to privacy is deemed so important to society that
the state, using "the least restrictive means" available, can infringe on
it only upon showing a compelling state interest. °6

Based on the foregoing, therefore, Hawaii's right to privacy
clearly includes the concept of "personal autonomy," the notion that a
person should be able to "dictate his [or her own] lifestyle" and the
understanding that "government may intrude into those 'certain
highly personal and intimate affairs of [a person's life]"' only upon a
showing of a compelling state interest.4 °7 The Hawaii Supreme Court
has previously acknowledged as much.4 8 Hawaii's right to privacy, in
other words, would seem to favor protecting unconventional lifestyles
and intimate decisions.

But what of the case law precedents? In Baehr, the majority
turned to federal precedents and concluded that the two federal cases
it relied upon only contemplated unions between a man and a woman

405 STAND. COMM. REP. No. 69, in 1 Proceedings of the Constitutional Convention of
Hawaii of 1978 at 674 (emphasis added).

406 Id. at 675.
407 Kam, 748 P.2d at 378 ("Based on the clear and unambiguous reports [from the Consti-

tutional Convention], 'a compelling state interest' must exist before the government may intrude
into those 'certain highly personal and intimate affairs of [a person's] life."').

408 Id.

[Vol. 9:1
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and that marriage was deemed fundamental in that limited context
because it was "the logical predicate" to other fundamental rights,
such as procreation, childbirth, abortion, and child rearing.4 9 The
question to the majority, therefore, was whether there was a funda-
mental right to same sex marriage; and, based on its interpretation of
the two federal cases it relied upon, the majority concluded that there
was not.410

The Baehr majority, however, interpreted the federal precedents
it purported to rely upon in an overly narrow manner.411 For example,
the majority relied upon the United States Supreme Court case of
Skinner v. Oklahoma.4 12 In Skinner, the Supreme Court linked mar-
riage to procreation by declaring that both were "fundamental to the
very existence of the race.141 3 Apparently as a result of this linkage,
the Baehr majority concluded that the Supreme Court was only con-
templating unions between men and women when it determined in
Skinner that the right to marry was fundamental.414

The Skinner Court, however, did not hold that the ability to pro-
create was a predicate to entering into a valid marriage. Rather, the
Skinner Court simply, but broadly, stated that it was dealing with leg-
islation, namely an Oklahoma statute authorizing non-consensual
sterilization of habitual criminals by the state, that involved "one of
the basic civil rights of man. '415 Even assuming, therefore, that pro-
creation and marriage are somehow linked, the Baehr majority did
not provide any explanation whatsoever as to why a "basic civil right
... of man" did or should not apply to a man or woman in a same-sex
couple but apparently would apply to a man or woman in an opposite-
sex couple.

Similarly, the majority relied upon Zablocki v. Redhai 416 for the
narrow proposition that marriage is a fundamental right because it is a
prerequisite to procreation, childbirth and child rearing.417 The facts

409 Baehr, 852 P.2d at 56.
410 Id. at 57.
411 See generally Keller, supra note 16, at 498-505.
412 316 U.S. 535 (1942).
413 Id. at 541.
414 Baehr, 852 P.2d at 56.
415 Skinner, 316 U.S. at 541.
416 434 U.S. 374 (1978).
417 Baehr, 852 P.2d at 56 ("Implicit in the Zablocki court's link between the right to marry

on the one hand, and the fundamental rights of procreation, childbirth, abortion and child rear-
ing, on the other, is the assumption that one is simply the logical predicate of the other.").
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and holding of Zablocki, however, do not support the majority's inter-
pretation of the case.418 The right to procreate was only implicated in
Zablocki because a Wisconsin statute punished fornication as a crimi-
nal offense.419 In Wisconsin, a person could not legally procreate with-
out first getting married. Moreover, plaintiffs in Zablocki were
people who already had children and wanted to obtain marriage
licenses.42° In other words, Zablocki only addressed the limited situa-
tion where a person with minor children wanted to marry; it did not
address marriages without children, "marriages with adopted children,
or same-sex marriages. 4 21 The majority's assertion that marriage was
deemed fundamental because it was the logical predicate to procrea-
tion, therefore, is simply not supported by the Zablocki facts or hold-ing. 2 2 Indeed, the Zablocki Cort characterized marriage as "'the

most important relation in life"' for all individuals4 23 and, as such, was
worthy in and of itself of constitutional protection as a fundamental
right.424 For reasons not articulated, the Baehr majority did not
explain or examine why the fundamental right to marry, as broadly
construed by the United States Supreme Court in Zablocki, did not
apply to same-sex couples on the same terms as opposite-sex
couples.425

418 See generally Keller, supra note 16, at 499-501.
419 Zablocki, 434 U.S. at 386 n.11.
420 Id. at 378.
421 Keller, supra note 16, at 500.
422 Id.; Cox, supra note 16, at 1055.
423 Zablocki, 434 U.S. at 384 (quoting Maynard v. Hill, 125 U.S. 190 (1888)).
424 Id. at 383-86.
425 See Keller, supra note 16, at 501. It is important to note that it appears unlikely that the

current United States Supreme Court would decide Zablocki the same way today. Supreme
Court cases decided since Zablocki definitely indicate a move by the Court away from protecting
personal rights under the Due Process Clause of the Fourteenth Amendment and towards defer-
ring to the states. In Schall v. Abrams, 467 U.S. 253 (1984), for example, the Court held that a
New York statute authorizing pretrial detention of juveniles did not violate the Due Process
Clause. Id. at 281. In dissent, Justice Marshall argued, among other things, that the statute at
issue was similar to the one struck down in Zablocki in that both statutes conferred what
appeared to be unfettered decision-making discretion in a government official, in both cases a
judge. Id. at 306-07 (Marshall, J. dissenting). The lack of procedural safeguards to constrain
detention decisions by family court judges, according to Justice Marshall, clearly implicated the
juvenile defendants' liberty interests. Id. at 308. The Court responded to the dissent by essen-
tially stating that it was required to defer to the state legislature. Id. at 281 (majority opinion of
Rehnquist, J.) ("we are neither a legislature charged with formulating public policy nor an
American Bar Association committee charged with drafting a model statute. The question
before us today is solely whether the preventive detention system chosen by the State of New
York and applied by the New York Family Court comports with constitutional standards. Given
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Significantly, in trying to define the contours of the fundamental
right to marry, the Baehr majority completely overlooked a long line
of federal privacy cases, which have consistently protected intimate,
personal decisions made by individuals in this society including the
decision to marry.426 Beginning with Griswold v. Connecticut in 1965,
the Supreme Court struck down statutes that prohibited the use and
distribution of contraceptive devices to married couples thereby pro-
tecting the right of married couples to make intimate decisions con-
cerning whether or not to bear and beget a child.427 In writing for the
majority, Justice Douglas stated with respect to the right to marry
that:

[W]e deal with a right of privacy older than the Bill of Rights-older
than our political parties, older than our school system. Marriage is a
coming together for better or for worse, hopefully enduring, and inti-
mate to the degree of being sacred. It is an association that promotes
a way of life, not causes; a harmony in living, not political faiths; a
bilateral loyalty, not commercial or social projects. Yet it is an associ-
ation for as noble a purpose as any involved in our prior decisions.428

Two years later, the Supreme Court decided Loving v. Virginia,429

which the Supreme Court itself has characterized as its leading case on
the right to marry.43° In Loving, the Court invalidated Virginia's mis-
cegenation statutes after finding, first, that no legitimate purpose
existed for the statutes separate and apart from invidious racial dis-
crimination and, second, they impermissibly infringed on the funda-
mental right to marry.431 In protecting an individual's decision
concerning whom to marry, the Court stated that the freedom to
marry had "long been recognized as one of the vital personal rights

the regulatory purpose for the detention and the procedural protections that precede its imposi-
tion, we conclude that [the New York statute] is not invalid under the Due Process Clause of the
Fourteenth Amendment.") See also infra text accompanying notes 449-53 (discussing Bowers v.
Hardwick, 478 U.S. 186 (1986)); supra text accompanying notes 371-8490 (discussing Michael H.
v. Gerald D., 491 U.S. 110 (1989)).

426 See generally Keller, supra note 16, at 501-05.
427 381 U.S. 479, 485-86 (1965).
428 Id. at 486.
429 388 U.S. 1 (1967).
430 Zablocki, 434 U.S. at 383. Given the Supreme Court's pronouncement and the fact that

the Baehr majority was clearly aware of the Loving case, see supra part lI.B., it is unclear why
the majority failed to discuss Loving in its fundamental rights analysis.

431 Loving, 388 U.S. at 11, 12.

1998]



CIVIL Rici-GTs LAW JOURNAL

essential to the orderly pursuit of happiness by free men."'432 Indeed,
the fact that Virginia had a long-standing "tradition" of criminalizing
interracial marriages could not provide the basis for determining indi-
vidual liberty interests.433

More recently, in Turner v. Safley, 34 the Supreme Court held that
prisoners have a constitutionally protected right to marry, even
though such marriages are subject to substantial restrictions because
of one spouse's incarceration. 435 The Court reasoned that there were
sufficient attributes of a marriage remaining to form a constitutionally
protected relationship including "the important and significant"
expression of emotional support and public commitment that mar-
riage engenders.436

The Supreme Court did not condition the fundamental right to
marry upheld in Griswold, Loving and Turner on whether the couples
involved intended to have children. In fact, Griswold stands for the
opposite conclusion. In that case, the Supreme Court upheld the right
of married couples to use contraceptives to prevent pregnancy.437

The fundamental right to marry, although significant in and of
itself, is only one aspect of the federal right to privacy. The Supreme
Court has also protected other individual liberty interests under the
right to privacy, such as: an individual's right to decide what to read or
watch in the privacy of his own home; 43 a woman's right to decide

432 Id. at 12.
433 Id. at 6 (discussing the history of antimiscegenation statutes in this country and in Vir-

ginia in particular); id. at 11-12 (striking down Virginia's antimiscegenation statutes as violative
of the Equal Protection Clause and Due Process Clause, notwithstanding Virginia's long tradi-
tion of criminalizing interracial marriages); see also Keller, supra note 16, at 502 ("The long
'tradition' of homoracial marriage in Virginia was no reason in the Court's eyes to bar heter-
oracial individuals from exercising their freedom to enter into a familial relationship. A long-
standing tradition of prejudice, in the Court's opinion, was no basis for determining individual
liberty interests.") (emphasis added; footnote omitted); see also supra text accompanying notes
233-35.

434 482 U.S. 78 (1987), superseded by statute as stated in Allah v. Menei, 844 F. Supp. 1056
(E.D. Pa. 1994) (changing applicable standard of review for inmate religious practices cases).

435 Id. at 95, 99-100.
436 Id. at 95-96. The Court also recognized that inmate marriages, like other marriages,

were often times "an exercise of religious faith as well as an expression of personal dedication."
Id. at 96. Moreover, inmates, like other people, fully expected to eventually consummate their
marriages. Finally, the Court also recognized that, "marital status often is a precondition to the
receipt of government benefits ... , property rights ... , and other, less tangible benefits ......
Id.

437 See supra text accompanying notes 427-28.
438 Stanley v. Georgia, 394 U.S. 557, 568 (1969) (striking down a Georgia statute making it

illegal to knowingly possess obscene material).
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whether to terminate her pregnancy;4 9 and an individual's decision
concerning who to live with as a family unit.440

Indeed, in Eisenstadt v. Baird,"' the Supreme Court upheld the
right of unmarried people to decide whether to bear or beget a
child." 2 The Court stated that, "[i]f the right of privacy means any-
thing, it is the right of the individual, married or single, to be free from
unwarranted governmental intrusions into matters so fundamentally
affecting a person as the decision whether to bear or beget a child."443

If Eisenstadt allows unmarried individuals the freedom to have sexual
intercourse regardless of their intent to have children, then surely
Eisenstadt also protects an individual's decision concerning whom she
or he will have sexual intercourse with. If Eisenstadt does not protect
this latter decision, then the individual's liberty interest purportedly
protected by the Supreme Court in that case would make little
sense.4

Given the myriad individual rights protected by the various fed-
eral privacy cases and their broad scope, it seems clear that they, too,
could be construed in favor of protecting unconventional lifestyles and
intimate decisions. So, why were these cases overlooked by the Baehr
majority? Three answers are suggested, two of which require some
explanation.

First, it is possible that the Baehr majority wanted to create a
distinctive state-law theory of privacy. This suggestion is of course
belied by the fact that the majority explicitly stated that it was going to
look to federal cases for guidance" 5 and then selected two federal
cases in particular to rely on." 6

439 Roe v. Wade, 410 U.S. 113, 153 (1973) (striking down Texas abortion laws criminalizing
abortions except to save mother's life).

440 Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977) (striking down a zoning
ordinance that limited occupancy of dwelling units to members of a nuclear family, i.e., the head
of household, his or her spouse, and their parents and children. In doing so, the Court stated
that it had long recognized the "freedom of personal choice in matters of marriage and family
life.").

441 405 U.S. 438 (1972).
442 Id. at 453 (invalidating a.Massachusetts statute making it a felony to distribute contra-

ceptives to unmarried individuals).
443 Id.
444 See Keller, supra note 16, at 503.
445 Baehr, 852 P.2d at 55.
446 Id. at 55-56 (discussing Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535 (1942),

and Zablocki v. Redhail, 434 U.S. 374 (1978)).
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Second, perhaps the Baehr majority was predicting, in light of
Bowers v. Hardwick,"7 that the United States Supreme Court would
not extend the privacy doctrine any further and, instead, would scale it
back." In other words, perhaps the Baehr majority ignored most of
the federal privacy cases because it believed that the federal courts
would not protect gay and lesbian rights under a privacy theory. The
question we need to ask and answer, therefore, is whether Hardwick
forecloses a privacy theory for protecting lesbian and gay rights.

In Hardwick, Michael Hardwick was arrested and charged with
the crime of "sodomy" for engaging in oral sex with another man in
the privacy of his own bedroom." 9 Despite the fact that he was not
actually prosecuted under Georgia's sodomy statute, Hardwick chal-
lenged the constitutionality of that statute claiming, among other
things, that it violated his right to privacy.450

Using the "traditions and collective conscience" test, a majority
of the United States Supreme Court ultimately rejected Hardwick's
challenge to the Georgia statute. To reach its holding, the Hardwick
majority first phrased the issue on appeal very narrowly. To the
majority, the issue presented was "whether the Federal Constitution
confer[red] a fundamental right upon homosexuals to engage in sod-
omy. '451 The Hardwick majority then disposed of six decades of pri-
vacy precedents in two short paragraphs, claiming that, because those
cases only involved rights related to "family, marriage, or procrea-
tion[,]" they had no relevance to the issue presented in the case
before it.452 By phrasing the issue on appeal and characterizing the
Court's privacy precedents so narrowly, the Hardwick majority was
thus able to conclude that Hardwick's purported claim that the right

447 478 U.S. 186 (1986).
448 Indeed, many commentators have predicted the same thing. See, e.g., Rubenfeld, supra

note 62, at 739 ("The changing membership of the High Court raises the possibility of a whole-
sale reconsideration of the privacy doctrine's propriety."); Nancy S. Cameron, The Limits of the
Constitutional Right to Privacy, Bowers v. Hardwick, 106 S.Ct. 2841 (1986), 22 GoNz. L. REV.
577 (1987/88) ("the [Bowers] decision marks a move by the Court away from recognition of
substantive due process in the area of personal rights..

449 Hardwick, 478 U.S. at 187-88.
450 Id. at 188.
451 Id. at 190. The dissent in Hardwick, on the other hand, would have phrased the issue in

terms of whether the Georgia sodomy statute infringed on Hardwick's constitutionally protected
rights of privacy and freedom of intimate association. Id. at 202 (dissenting opinion of Black-
mun, J.)

452 Hardwick, 478 U.S. at 190-91.
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to engage in homosexual sodomy was constitutionally protected was,
"at best, facetious." '453

In light of Hardwick, some legal scholars conclude that the pri-
vacy doctrine has run its course in the federal courts, 54 while many
more argue that the right to privacy, though currently in disfavor, con-
tinues to exist.455 The fact of the matter is, Hardwick did not repudi-
ate the privacy doctrine altogether; the Supreme Court did not
overrule its privacy precedents. 456 Hardwick, therefore, can be con-
strued as simply drawing a line, a line that declared only that "the
right to privacy stops here. 457

At the same time, Hardwick makes it abundantly clear that the
current Supreme Court will probably not protect personal decisions

453 Id. at 194. This is a "purported" claim because it was Justice White, writing for the
majority of the United States Supreme Court, that fashioned Michael Hardwick's issue on
appeal so narrowly. The dissent would have phrased the question much more broadly. See
supra note 451.

454 See, e.g., Thomas, supra note 27, at 1436-37 (With Hardwick ... privacy's term of service
seems to have run its course."); Cf. Note, Substantive Due Process, supra note 353, at 191
("Bowers raises the fear that the privacy cases may eventually be overruled.").

455 Some commentators try to get around Hardwick by reading the case very literally and
very narrowly. See, e.g., Strasser, supra note 263, at 1032-33 ("Insofar as Bowers indicates that
the [Supreme] Court will refuse to recognize any rights of homosexuals, it seems clear that the
Court will not recognize a constitutional right to homosexual marriage. If, however, one takes
the language of the Bowers opinion seriously, one may not be forced to reach such a pessimistic
conclusion. The Court made clear that it saw '[n]o connection between family, marriage, and
procreation on one hand and homosexual activity on the other.' The Court, however, cannot
make such a claim with respect to whether the state should recognize homosexual marriage and
family. Instead, the Court would have to address why the fundamental rights to marriage and
family are appropriately limited to heterosexuals."); Hohengarten, supra note 325, at 1524 ("In
Bowers v. Hardwick the Supreme Court affirmed the power of the state to prohibit sexual con-
duct between two persons of the same sex. But Bowers does not imply that the state may also
prohibit two persons of the same sex from marrying each other. Engaging in same-sex sexual
conduct might not be a fundamental right, but the right to marry is one. As a result, the state
may not use its power to regulate same-sex sexual conduct in order to prohibit same-sex mar-
riage."). Others essentially argue that the right to privacy must be conceptualized, not aban-
doned. Once privacy is conceptualized, Hardwick is then reconciled with the doctrine and, at
the same time, explained away by demonstrating how it was wrongly decided. See, e.g., Tribe,
CONSTITUTIONAL LAW, supra note 164, at 1304-08 (positing a principle of personhood to explain
and articulate the privacy doctrine); id. at 1421-35 (discussing Hardwick); Rubenfeld, supra note
62, at 784 (positing that the "principle of the right to privacy ... is the fundamental freedom not
to have one's life too totally determined by a progressively more normalizing state."); id. at 799-
802 (discussing Hardwick).

456 See Rubenfeld, supra note 62, at 747.
457 Id. ("Unless and until the Court repudiates the privacy doctrine altogether, which it did

not do in Hardwick, a decision to draw the line here is nothing more than a judgment that this
particular activity is either less fundamental or more unsavory than the activities protected in
prior cases.").
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under the right to privacy at the same level that it once did and may in
fact try to scale the doctrine back.458 Does this mean that Hardwick
forecloses a privacy theory to protect lesbian and gay rights in general
and same-sex marriage in particular? I do not believe that it does and
I reach this conclusion for two reasons.

First of all, a privacy based argument to protect gay and lesbian
rights may not be a "winning" argument, especially in federal court,
but, until the federal privacy cases are overruled, an advocate for les-
bian and gay rights would still want, and may even be obligated, to
raise it. Moreover, continuing to raise a theory in litigation that is
currently in disfavor and which may well lose every time it is asserted
may still serve important objectives, such as educating and informing
the court, adverse parties and the public about the issues at stake. By
continuing to frame and inform a given debate, advocates may eventu-
ally succeed in changing the terms of that debate.459

Second, even if Hardwick does portend a scaling back of the pri-
vacy doctrine or foreclose it all together, then it does so with respect
to the federal right to privacy. Hardwick, in other words, should not
necessarily have an adverse impact on state litigation.4"° For it is a
widely understood and accepted principle of federalism that state
supreme courts interpreting state constitutions can provide broader
protections to their residents than those granted under the federal
constitution.46' Significantly, Hardwick itself makes this point clearly.
Justice White, writing for the majority, stated:

This case ... raises no question about the right or propriety of state
legislative decisions to repeal their laws criminalizing homosexual sod-
omy, or of state-court decisions invalidating those laws on state consti-
tutional grounds. The issue presented is whether the Federal

458 See supra text accompanying notes 448-54.
459 See infra part III.
460 I say that Hardwick does not "necessarily" impact on state litigation because a state

court, like the Baehr majority, could decide to link a state right to privacy with its federal coun-
terpart thus importing into state law all of the problems and limitations that may be triggered as
a result of Hardwick.

461 See, e.g., Baehr, 852 P.2d at 57 ("There is no doubt that '[a]s the ultimate judicial tribu-
nal with final, unreviewable authority to interpret and enforce the Hawaii Constitution, we are
free to give broader privacy protection [under article I, section 6 of the Hawaii Constitution]
than that given by the federal constitution."') (citation omitted); accord Idaho v. Webb, 943 P.2d
52, 57 (Idaho 1997); Lewis v. Spagnalo, 679 N.E.2d 831, 839 (Ill. App. Ct. 1997); Kills On Top v.
Montana, 928 P.2d 182, 205 (Mont. 1997); New Mexico v. Lopez, 926 P.2d 784, 788-89 (N.M.
1996).
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Constitution confers a fundamental right upon homosexuals to engage
in sodomy and hence invalidates the laws of the many States that still
make such conduct illegal and have done so for a very long time.4 62

In short, Hardwick does not foreclose use of a privacy-based the-
ory to protect gay and lesbian rights in either federal or state court.
Even where no specific privacy provision exists in a state constitution,
the maxim that a state supreme court can grant its residents broader
state constitutional protection than is available under the federal con-
stitution still applies. Indeed, if a litigant before a state court raises a
state constitutional right to privacy claim, the state court would be
obligated to interpret the state constitution and decide that claim on
state grounds. Nothing would require that the decision reached by the
state court be based on federal precedents.

Finally, and related, the third reason the Baehr majority may
have overlooked most of the federal privacy precedents is because it
may see problems with the privacy doctrine itself. More specifically,
the Baehr majority may believe that the United States Supreme Court
simply engaged in substantive due process when deciding those
cases.463 That is, since the Due Process Clause of the Fourteenth
Amendment does not specify the rights that are or should be pro-
tected, the Justices ended up deciding what rights to protect based on
their own personal values. 4 Critics of the Supreme Court's privacy
jurisprudence have made just such a charge for years."65 The Baehr

462 Bowers v. Hardwick, 478 U.S. 186, 190 (1986); see also Thomas, supra note 27, at 1512-
13.

463 While the Supreme Court was originally a little imprecise about where the right to pri-
vacy was located in the federal constitution, see Griswold v. Connecticut, 381 U.S. 479 (1965)
(resulting in four separate opinions in favor of finding a right to privacy), its later privacy cases
have made clear that the federal right to privacy is based in the Due Process Clause of the
Fourteenth Amendment. See, e.g., Roe v. Wade, 410 U.S. 113 (1973), Moore v. City of East
Cleveland, 431 U.S. 494 (1977), Zablocki v. Redhail, 434 U.S. 374 (1978). Because a literal
reading of the Due Process Clause indicates that the clause is primarily concerned with the
process due an individual before a state can deprive her of her life, liberty or property, the act of
interpreting what is meant by "liberty" within the meaning of the Due Process Clause is, in
essence, providing substantive content to that phrase. Hence the term "substantive" due pro-
cess. See U.S. CONST. amend. XIV ("nor shall any State deprive any person of life, liberty, or
property, without due process of law[.]"); see also Note, Substantive Due Process, supra note
353, at 179-80.

464 See Note, Substantive Due Process, supra note 353, at 180.
465 See generally Ely, Fundamental Values, supra note 348, at 5-55; see also John Hart Ely,

The Wages of Crying Wolf- A Comment on Roe v. Wade, 82 YALE L. J. 920 (1973); Note, Sub-
stantive Due Process, supra note 353, at 177-208.
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majority, therefore, may be unwilling to cite to or rely on the federal
privacy cases because it may believe that these cases were not decided
on a principled basis.

Implicit in this position is the suggestion that it would somehow
have been more "principled" if the Supreme Court had held, for
example, that the federal constitution did not protect a woman's right
to an abortion. The obvious problem with this suggestion, however, is
that the act of deciding that a given right is not protected by the con-
stitution is as much a value judgment as deciding that it is.466

The fact of the matter is, constitutional provisions are often
phrased in very open ended terms. 467  All of the rights that are or
should be protected from now until the last days of this republic are
simply not spelled out within the four corners of the document.468

Judges are called upon to and will ultimately decide which of our
rights is entitled to constitutional protection.469 In each of these cases,
you can be sure that the decision made will not be based on objective

466 See Note, Substantive Due Process, supra note 353, at 195 ("the Court can just as effec-
tively impose its own values when it holds that a right is not protected as when it holds that one
is."); Rubenfeld, supra note 62, at 747 (arguing that in Hardwick, the Supreme Court "necessar-
ily drew a line: the right to privacy stops here. The act of line-drawing was a quintessentially
normative judgment."); see also Minow, Interpreting Rights, supra note 27, at 1888 ("The law
always prescribes consequences for relationships, even by its inaction.") (footnote omitted).

467 See U.S. CoNsT. amend. XIV ("No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law."); HAW. CONST. ART. I, § 6
("The right of the people to privacy is recognized and shall not be infringed without the showing
of a compelling state interest.") The federal constitution does not describe what is meant by
"privileges or immunities" or "liberty" within the meaning of the Fourteenth Amendment. Simi-
larly, the Hawaii constitution does not enumerate which rights are or should be included within
the privacy right specifically granted to the people of the state. See also Dworkin, supra note
393, at 1 (1996) (Dworkin devotes an entire book to explaining how we should interpret our
constitution when it is written in such "exceedingly abstract moral language.").

468 See generally John Hart Ely, Constitutional Interpretivism: Its Allure And Impossibility,
53 IND. L. J. 399 (1978) (mounting a persuasive argument that it is impossible to be an interpre-
tivist, i.e., someone who believes that judges can and should decide constitutional issues by con-
fining themselves to "enforcing values or norms that are stated or very clearly implicit in the
written Constitution" precisely because the Constitution is not phrased in specific terms).

469 Indeed, this very situation, i.e., having the courts decide which rights should be pro-
tected under the constitution, appears to be exactly what was contemplated by the framers of
Hawaii's right to privacy. The Constitutional Committee on the Bill of Rights responsible for
drafting Hawaii's right to privacy specifically stated that, "[wihether an individual's desire to
engage in a particular activity is protected by ... the right to privacy, (the right to personal
autonomy) will remain a matter for the courts." Stand. Comm. Rep. No. 69, in 1 Proceedings of
the Constitutional Convention of Hawaii of 1978 at 675 (emphasis added).
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legal logic, for such objectivity in the law does not exist.47° Under-
stood in this fashion, the Baehr majority's decision to employ a "tradi-
tions and collective conscience" test to determine plaintiffs'
fundamental rights claim was itself a value judgment.471

That there is no such thing as an objective standard or objective
legal logic by which to decide cases is not a great tragedy.472 Judges
can still make rational choices and, in fact, they are called upon to do
so every day. Such choices, however, must be made consciously,
"without the illusion that choices are made for us by reified logic. '473

The solution for a judge is not to abdicate responsibility for decision-
making by hiding behind concerns about substantive due process but
rather it is to find a principled way to make these conscious choices.474

In analyzing Baehr v. Lewin, I believe that the level of generality
framework suggested by Tribe and Dorf provides a more principled
way to conscientiously decide plaintiffs' fundamental rights claim than
the "traditions and collective conscience" test actually employed by
the Baehr majority.475 Indeed, had this framework been applied, it
seems clear that the Baehr majority could have reached a different
conclusion with respect to plaintiffs' right to privacy claim. More spe-

470 See generally Singer, Legal Realism, supra note 398; Singer, Nihilism, supra note 392;
Singer, Legal Rights, supra note 392; see also supra text accompanying notes 348-402 (discussing
the use of tradition and levels of generality in constitutional interpretation).

471 This point should be clear from prior discussion in this article. See supra text accompa-
nying notes 348-65.

472 See Singer, Legal Rights supra note 392, at 1059.
473 Id.; see also supra text accompanying notes 391-96.
474 Joseph Singer writes:

To make conscious choices, it is necessary to realize that we are making a choice. To
choose wisely, we must know who gains and who loses from the concrete legal rules and
what values are thereby preserved or undermined. Once we know everything that is
involved in the decision, and we have not arbitrarily constricted the alternatives available
to us, then we make a choice. Those decisions may be difficult and they may be painful,
but making choices is what human beings do.

Singer, Legal Rights, supra note 392, at 1059; see also Singer, Nihilism, supra note 392, at 65
("When judges decide cases, they should do what we all do when we face a moral decision. We
identify a limited set of alternatives; we predict the most likely consequences of following differ-
ent courses of action; we articulate the values that are important in the context of the decision
and the ways in which they conflict with each other; we see what relevant people (judges, schol-
ars) have said about similar issues; we talk with our friends;.., we choose what to do. There is
nothing mysterious about any of this. The only thing that makes it appear mysterious is the myth
that judges have an advantage that ordinary citizens do not have that allows them to adjudicate
value conflicts rationally: legal reasoning. But there is really nothing about legal reasoning that
gives judges an edge on difficult political and moral questions."); supra text accompanying notes
391-96.

475 See supra text accompanying notes 397-402.
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cifically, the majority could and arguably should have held, consist-
ently with Hawaii's constitutional text and the intent of its framers,476

and the principles and rationales of the available federal privacy
cases,477 that the fundamental right to marry extended to same-sex
couples and opposite-sex couples alike.478

By holding otherwise, the majority undermined Hawaii's articu-
lated right to privacy by: (1) limiting the scope of the rights protected
by this provision to those protected by the federal courts under the
unarticulated federal right to privacy;479 (2) ignoring the broad, inclu-
sive language in the legislative history of this provision;48 ° and (3)
adopting an extremely conservative and narrow approach to funda-
mental rights analysis under Hawaii's Constitution.481 Unfortunately,
the Baehr majority's privacy analysis and holding actually appear to
continue a couple of trends in the Hawaii Supreme Court's privacy
jurisprudence. For some unarticulated reason(s), the Hawaii Supreme
Court has seemed both reluctant to interpret Hawaii's right to privacy
broadly48 2 and determined to limit the rights secured under Hawaii's
right to privacy to those protected under the federal right.483 Baehr v.

476 See supra text accompanying notes 403-08.
477 See supra text accompanying notes 427-44.
478 According to Tribe:

Once it is recognized that social approbation or notions of normality cannot constitution-
ally provide the criterion for arriving at a defensible level of generality for a concept of
sexual intimacy, there is no convincing basis for excluding an enlarged circle of consensual
partners from the realm of protected conduct. It seems likely that no unconventional
form of consensual human sexuality can be flatly excluded from the protected sphere
solely on the ground that it is thought by the majority not to draw on the historically
deepest wellsprings of human feeling.

Tribe, Constitutional Law, supra note 164, at 1433-34 (footnotes omitted).
479 See supra Part II.C.1.
480 See supra text accompanying notes 403-08.
481 See supra Part II.C.1.; see also supra text accompanying notes 411-25.
482 For example, the court has refused to decide whether mandatory drug testing of police

officers infringed on privacy rights, even though the court could have found the drug testing
constitutional because it also found that the safety interest of the community was a compelling
reason to justify the governmental intrusion. McCloskey v. Honolulu Police Dept., 799 P.2d 953
(Haw. 1990). See generally Jon M. Van Dyke, Marilyn M. L. Chung and Teri Y. Kondo, The
Protection of Individual Rights Under Hawaii's Constitution, 14 U. HAW. L. REv. 311, 349-54
(1992) (taking the position that the Hawaii Supreme Court "has been reluctant to take a broad
view of the framers' intent.").

483 For example, the Hawaii Supreme Court refused to interpret Hawaii's right to privacy
as protecting unsolicited commercial sexual activity, because the defendant was unable to
demonstrate that a decision to engage in prostitution was a recognized fundamental right under
United States Supreme Court precedents. State v. Mueller, 671 P.2d 1351, 1359 (Haw. 1983)
(the court stated: "The defendant has directed us to nothing suggesting a decision to engage in
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Lewin, therefore, should further chill the development of privacy
jurisprudence in Hawaii.

4. Troubling Implications

An individual's interest in his or her decision to marry is very
strong; in fact, it is fundamental. 5 The right to marry, however, is
deemed fundamental not because of the economic benefits awarded
or available to spouses, but because it is "one of the basic civil rights
of man." 6 It constitutes one of those highly personal relationships
traditionally afforded "a substantial measure of sanctuary from unjus-
tified interference by the State. ''487 According to the United States
Supreme Court, "the constitutional shelter afforded such relationships
reflects the realization that individuals draw much of their emotional
enrichment from close ties with others. Protecting these relationships
from unwarranted state interference therefore safeguards the ability
independently to define one's identity that is central to any concept of

sex for hire should be considered basic to ordered liberty. Our review of Supreme Court case law
in the relevant area leaves us with a distinct impression to the contrary, for we perceive no inclina-
tion on the part of the Court to exalt sexual freedom per se or to promote an anomic [sic] soci-
ety.") (emphasis added). The United States Supreme Court, however, has interpreted the
federal constitution as protecting sexual and reproductive freedom in general; and such an inter-
pretation under Hawaii's right to privacy was amply supported by the legislative history behind
Hawaii's right to privacy. See supra text accompanying notes 403-08,427-44. In other words, the
Hawaii Supreme Court could have held that consensual sexual activity in general was constitu-
tionally protected conduct but that the state has compelling interests to prohibit it when such
activity is solicited for hire. To the extent that the state's reasons for prohibiting prostitution
were either not clearly stated or not adequately stated on the record, the case could have been
remanded for trial on that issue.

484 The one possible exception to the Hawaii Supreme Court's tendency to interpret
Hawaii's right to privacy narrowly is State v. Kam, 748 P.2d 372 (Haw. 1988). In Kam, the
Hawaii Supreme Court departed from federal privacy precedents to find that two individuals
convicted of promoting pornographic materials had a constitutionally protected right to sell and
distribute pornographic material. The court reasoned that to prohibit the sale of pornographic
material would render meaningless the individuals' right to purchase and view sexually explicit
materials. This latter right, i.e., to purchase and view pornographic materials, was previously
recognized and protected by the United States Supreme Court under the federal right to privacy.
Id. at 380 (referring to Stanley v. Georgia, 394 U.S. 557 (1969)). The Hawaii Supreme Court, in
other words, was merely acting to protect a pre-existing, federally granted privacy right. The
Kam case, therefore, is in keeping with, rather than a departure from, the Hawaii Supreme
Court's tendency to moor the rights protected by Hawaii's right to privacy to those articulated
under its federal counterpart.

485 See, e.g., Skinner v. Oklahoma, 316 U.S. 535 (1942); Loving v. Virginia, 388 U.S. 1
(1967).

486 Skinner, 316 U.S. at 541.
487 Roberts v. United States Jaycees, 468 U.S. 609, 618 (1984).



CIVIL RIGHTS LAW JOURNAL [Vol. 9:1

liberty."'  Clearly, for a homosexual who decides to marry,489 the
interest in her decision is no less important than a heterosexual per-
son's interest.490

The Baehr majority, however, explicitly held that the fundamen-
tal right to marry did not extend to same-sex couples.491 By so hold-
ing, the majority implicitly held that homosexuals are not
"individuals" or "persons" to whom "one of the basic civil rights of
man" applies492 and that homosexual relationships and identity are not

488 Id. at 619; see also Keller, supra note 16, at 506 ("unlike pedophilia or incest, there is no
possible remedy for the homosexual if he or she is prohibited from his or her sexual expression.
The polygamist or incestor may pursue a solitary or nonconsanguinious relationship. The homo-
sexual is inhibited from expressing her basic sexual identity, and is forced to be something she
can never be: heterosexual. It is the ability to define one's identity that is essential to any con-
cept of ordered liberty. Therefore, the expression of gay and lesbian identity should be equally
protected.") (footnote omitted).

489 Again, it should be emphasized that the claim is not that marriage is a goal that should
be pursued by the lesbian and gay communities and it is acknowledged again that there is a split
within those communities over this very issue. See supra text accompanying note 25.

490 See Strasser, supra note 263, at 999-1000 (arguing that the right to marry is fundamental
to heterosexuals and homosexuals alike and for the same reasons. According to Strasser, "the
ability to self-define independently is especially important for those individuals whom society
shuns."); Keller, supra note 16 at 524 ("The recognition of marriage as a fundamental right for
homosexuals is essential because marriage is the recognition of the mature expression of sexual
identity. Sexual identity is the expression of integrated, mature personal identity. To deny
homosexuals the recognition of their fundamental right of marriage is to deny the ultimate
expression of their sexual identity, and this is to deny a basic definition of personal integrity.");
Link, supra note 342 at 1057-58 ("While homosexual citizens are generally prohibited from mar-
rying, they consistently form identical relationships for nearly identical reasons. Gay men and
lesbians have the same emotional, social and sexual needs as heterosexuals; intimate relation-
ships are equally integral to their lives.") (footnotes omitted); See also Kenneth L. Karst, The
Freedom of Intimate Association, 89 YALE L. J. 624, 685 (1980) (Professor Karst argues that the
similarities between homosexual and heterosexual relationships "means that both sets of cases
invoke the same sliding scale of justification for state interference with the association, and in
particular that any effort by the state to forbid intimate homosexual association must be justified
by the same sort of heroic state interests that would be necessary to justify forbidding heterosex-
ual marriage or other forms of heterosexual association.")

491 Baehr, 852 P.2d at 57; see also supra text accompanying notes 318-19.
492 See Keller, supra note 16, at 498 (arguing that, "[a] lesbian's need for companionship

and intimacy is just as strong as a straight man's. If marriage is denied to a lesbian or gay man,
then clearly marriage is not a 'basic civil right of man,' but a basic civil right of 'straight man.'
Logically, then, gay people are marginalized as not having the same basic needs or rights as
other humans; they are not persons in the eyes of the Baehr court."); see also Law, supra note
17, at 194 (Law argues that, "widespread denial of homosexual existence both reflects and per-
petuates negative attitudes toward gay people." Consequently, decisions like Hardwick and
Baehr "support[ ] diverse forms of legal and cultural discrimination against, and ostracism of,
homosexuals.")
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worthy of legal protection.4 93 Indeed, the majority's privacy holding
sends a strong message to the community at large that a homosexual's
ability to define herself through her intimate associations can be
legally curtailed with impunity and without violating "any concept of
ordered liberty." '494 What the Baehr majority fails to adequately
explain is why homosexuals are not "persons" or "individuals" to
whom "one of the basic civil rights of man" applies.

Moreover, because the Baehr majority construed Hawaii's right
to privacy so narrowly, i.e., by adopting such a conservative approach
to fundamental rights analyses,495 the majority's decision suggests that
other fundamental rights traditionally protected under the rubric of
the right to privacy and which are extended to heterosexuals, such as
decisions concerning child rearing and family relationships,496 would

493 See Keller, supra note 16, at 522 ("The fundamental rights ruling in Baehr encourages
others to prevent and punish deviations from heterosexual acts and identities because homosex-
uality is viewed through the law as not worthy of the same civil protections as heterosexual
identity."). Cf. Case, Couples, supra note 28, at 1660-61 n.72 ("'The courts may give rights to
gays by ones, but they will not give rights to gays by twos. They will not give rights to gays in
relations, which is after all what it is to be gay-to have relations of a certain sort. So when the
courts do on occasion give rights to gays-by ones-they do so in spite of rather than because of
their gayness. And in giving rights to gays by ones only, the courts, even as they hand out a
ight, destroy the very basis and idea of gayness, that it is a relation between people."') (quoting
RicHARD D. MOHR, GAY IDEAS: OUTING AND OTHER CONTROVERSIES 82 (1992)).

494 Cf Strasser, supra note 263, at 981 (arguing that, "[u]ntil states recognize same-sex
marriages, they will not only be acting irrationally, but they will be continuing to promote the
perception that homosexuals are second-class citizens deserving to undergo stigmatization and
discrimination."); Law, supra note 17, at 235 ("To deny the legitimacy of homosexual lives and
expression, while allowing a wide variety of heterosexual expression and relation, is so hypocriti-
cal that it offends the best in our traditions."); Valdes, Queers, supra note 21, at 279 ("by repeat-
edly reaffirming the specific legality and respectability of discrimination that ostensibly or
actually is based on sexual orientation, courts and (by implication) lawmakers contribute to the
oppression of perceived and actual sexual minorities. In this sense, courts signal to bigots that
homophobia, or any bigotry that.., plausibly may be depicted as such, may still be practiced
with impunity.")

495 See supra Part II. C.1.; see also supra text accompanying notes 411-25.
496 See, e.g., Roe v. Wade, 410 U.S. 113, 152-53 (1973) (acknowledging that, at a minimum,

the right to privacy "has some extension to activities relating to marriage,... procreation,...,
contraception, . . family relationships .... and child rearing and education .... ") (citations
omitted); see also Fajer, supra note 17, at 579 (noting that the legal system raises obstacles to
prevent gay couples from creating traditional family relationships by becoming or being parents
in areas such as adoption, child custody and child visitation. According to Fajer, "[m]ost courts
and relevant state agencies refuse to allow adoptions by individual gay people or with same-sex
couples." Moreover, "[r]ecent cases in New York, California, and Wisconsin ... all have held
that the woman without blood or adoptive ties to the child in question has no standing to seek
visitation or custody from a court.") (citations omitted); Law, supra note 17, at 190-92 (arguing
that criminal condemnation of homosexuals "supports legal rules that shatter the familial rela-
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not be similarly available to gays and lesbians because such rights, at
least as applied to this segment of our society, would not pass the "tra-
ditions and collective conscience" test adopted by the Baehr major-
ity.497 In short, Baehr v. Lewin could actually be cited as an adverse
precedent in future fundamental rights litigation involving lesbians
and gay men.

Significantly, by adopting the "tradition and collective con-
science" test, the Baehr majority has effectively transformed what
would otherwise be a substantive issue, such as gay/lesbian adoption,
for example, into a procedural question. That is, a judge looking at
our collective traditions and conscience will likely never be able to
find that a given homosexual practice has existed historically and/or
been recognized and sanctioned by society. Consequently, that judge
would be forced to conclude under the test adopted by the Baehr
majority that the homosexual practice at issue is not entitled to consti-
tutional protection now. The "tradition and collective conscience"
test, in other words, provides judges with a procedural tool to avoid
deciding lesbian and gay rights claims on the merits.

Sadly, the Baehr majority's "traditions and collective conscience"
test seems to assume that Americans are a homogenous people, that
we can (and do) agree on the "right" way to live. But Americans are
not a homogeneous people; we do not share a common religion, eth-
nic background, culture, or race. This heterogeneity, therefore, neces-
sarily means that we have not all agreed in the past, we do not all
agree now, nor will we all likely agree in the future on how to conduct
our lives. But not agreeing with one another is okay. In fact, I would
argue that we have the right to disagree and to make different, and
often difficult, decisions concerning how to structure our intimate
lives. As Justice Blackmun stated so eloquently in his dissent in Bow-
ers v. Hardwick:

tionships of gay people." Law notes that the rights of gay people are severely restricted in ways
unprecedented with respect to heterosexuals in the areas of child custody, visitation rights, foster
parenting, and adoption).

497 See Keller, supra note 16, at 525 (arguing that Baehr is "dangerous precedent" in the
area of fundamental rights because it "provides a device ... for the perpetuation of ... intoler-
ance." According to Keller, "[tlhe malignant device employed by the Baehr court is the 'tradi-
tions and collective conscience' test. This test permits the traditional fears, hatred and prejudice
of a mythical majority to be the filter through which fundamental civil liberties are defined.
Appeal to tradition and collective conscience legitimizes the hate and disenfranchisement of the
ignorant against homosexuals.")

[Vol. 9:1
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[W]e protect the decision whether to marry precisely because mar-
riage 'is an association that promotes a way of life, not causes; a har-
mony in living, not political faiths; a bilateral loyalty, not commercial
or social projects . . . .' We protect the decision whether to have a
child because parenthood alters so dramatically an individual's self-
definition, not because of demographic considerations or the Bible's
command to be fruitful and multiply .... And we protect the family
because it contributes so powerfully to the happiness of individuals,
not because of a preference for stereotypical households .... Only
the most willful blindness could obscure the fact that sexual intimacy is
'a sensitive, key relationship of human existence, central to family life,
community welfare, and the development of human personality. . .. '
The fact that individuals define themselves in a significant way through
their intimate sexual relationships with others suggests, in a Nation as
diverse as ours, that there may be many 'right' ways of conducting those
relationships, and that much of the richness of a relationship will come
from the freedom an individual has to choose the form and nature of
these intensely personal bonds .... In a variety of circumstances we
have recognized that a necessary corollary of giving individuals free-
dom to choose how to conduct their lives is acceptance of the fact that
different individuals will make different choices. 498

For reasons that are not apparent from the opinion, the Baehr
majority was apparently unwilling, or perhaps unable, to acknowledge
that there is more than one "right" way to live. Instead, the majority
seemed intent on pretending, for lack of a better word or understand-
ing, that homosexuals and their intimate relationships either did not
exist or just did not matter. In so doing, the Baehr majority's opinion
not only rendered homosexuals invisible but also seemingly failed to
grasp (and portray for the rest of us) the richness and complexity of
human intimacy. We are thus left with a somewhat distorted picture
of reality. Unfortunately, the picture provided us by the Baehr major-
ity and the reasons they used to justify it will likely have far-reaching
and I believe unintended consequences for society in general and les-
bian and gay rights in particular.

498 Bowers v. Hardwick, 478 U.S. 186, 204-06 (Blackmun, J., dissenting) (citations omitted;
emphasis added).

1998]
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5. Going to Hell in a Hand Basket-The Slippery Slope Argument

Before proceeding, I would like to briefly respond to the "slip-
pery slope" argument that is likely to be leveled against this article's
claim that homosexuals, like heterosexuals, have a fundamental right
to marry. That argument would go something like this: If homosexu-
als are allowed to marry, then we would also have to allow
polygamists, pedophiles and "lovers" in an incestuous relationship to
marry. I do not think, however, that this result necessarily follows
from the conclusion that homosexuals have the right to marry.

To begin with, it should be clear by now that a law prohibiting
homosexuals from marrying discriminates on the basis of sexual orien-
tation.499 Sexual orientation discrimination, in turn, is a form of sex
discrimination."' Sex discrimination is constitutionally impermissi-
ble.5°' I am not aware of a similar constitutional argument that would
protect the right of pedophiles or incestuous lovers to marry.

In addition, constitutionally "protected conduct," like the right to
marry, "must be consensual-neither accompanied by force nor
engaged in with people legally incapable of consent."' 2 Clearly,
pedophilia and most, if not all, incestuous relationships are not con-
sensual503 and, indeed, may involve the use of force. Consequently,
pedophiles and "lovers" in an incestuous relationship could properly
be denied the right to marry.

But what of the polygamist? I think polygamy poses a much
harder question for several reasons, not the least of which is the free-

499 See supra Parts I, II.B.2. and II.B.3.
500 See supra text accompanying notes 36-56.
501 See supra text accompanying notes 258, 288, 326.
502 Tribe, Constitutional Law, supra note 164, at 1432 (footnotes omitted).
503 Id. Even in the case of adults, it seems clear that, "a court may well agree .. that the

nature of familial relationships renders true consent to incestuous activity sufficiently problem-
atic that a blanket prohibition of such activity is warranted." Bowers v. Hardwick, 478 U.S. 186,
209 n.4 (1985) (Blackmun, J., dissenting) Moreover, the state could likely make a persuasive
argument for banning incestuous relationships on biological grounds, i.e., to prevent birth
defects, etc. See Tribe, Constitutional Law, supra note 164, at 1432 n. 79; Keller, supra note 16,
at 506 ("Although incest does not necessarily involve a lack of consent, society has recognized a
strong interest in avoiding relationships which are as biologically and psychologically destructive
as incest. It is the potential for domination and exploitation in incestuous relationships which
undermines consent to the extent that the value of the liberty interest is grossly outweighed by
its potential for harm.").

[Vol. 9:1
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dom of religion arguments raised by such a claim.5" At the same
time, a law prohibiting polygamy is very different from a law prohibit-
ing same-sex marriage. A polygamist still has a viable option open to
him to engage in sexual intimacy. That is, he is still free to engage in
heterosexual sexual intimacy in a marital union with a single
woman. °5 In contrast, a homosexual does not have a viable option
open to her to engage in sexual intimacy;506 she cannot engage in sex-
ual intimacy in a marital union with another woman.5 7 A law prohib-
iting same-sex marriage thus operates, in effect, to try to coerce
conformity and compliance with the heterosexist "norm 50 8 that exists
in Euro-American society. That is, one could argue that such laws are
an attempt to purposefully steer homosexuals into heterosexual rela-
tionships and, ultimately, "into particular institutional orbits, chief
among which are the nuclear family and the constellation of practices
surrounding.., heterosexuality.. ."I' The same thing cannot be said
for laws that prohibit polygamists, or even pedophiles and incestuous
lovers, from marrying. Plausible distinctions, therefore, can at least be
drawn between laws prohibiting homosexuals from marrying and
those that prohibit polygamists from doing the same.

IV. WHY THE FRAMEWORK MATTERS

As stated at the beginning of this article, Baehr v. Lewin took an
unprecedented step forward for civil rights. Having said that, the arti-
cle then demonstrated why Baehr v. Lewin is not a lesbian and gay

504 See, e.g., Reynolds v. United States, 98 U.S. 145 (1878) (upholding a criminal indictment
for bigamy against defendant's freedom of religion claim). In addition, I think it is safe to
assume that these relationships are probably consensual and do not involve the use of force.

505 By the same token, pedophiles and incestuous lovers also have other viable options
available to them besides children and family members. See Keller, supra note 16, at 506 ("A
polygamist or incestor may pursue a solitary or nonconsanguinious relationship.").

506 Keller, supra note 16, at 506 ("And unlike pedophilia or incest, there is no possible
remedy for the homosexual if he or she is prohibited from her sexual expression.").

507 The pedophile and incestuous lovers could also conceivably argue that if they are not
allowed to marry that they, too, would not have a viable option open to them to engage in sexual
intimacy. That is, for the pedophile sexual intimacy with adults is not an option. This argument
may or may not be true, but it does not change the outcome. The pedophile and incestuous
lovers would still have to establish that their relationships are consensual and do not involve the
use of force; and this they cannot do. See supra text accompanying notes 502-03.

508 "Heterosexism" refers to "belief systems biased in favor of cross-sex social and sexual
arrangements or 'heterosexuality."' Valdes, Queers, supra note 21, at 8 n.13; see also Rich, supra
note 50 (discussing "compulsory heterosexuality.").

509 Rubenfeld, supra note 62, at 800.

19981
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rights case. The final question to address therefore, is whether the
distinction I have drawn between civil rights and gay and lesbian
rights really matters. That is, isn't a victory of sorts, i.e., a victory for
civil rights in general, better than no victory at all? It seems very plau-
sible, after all, that the majority opinion in Baehr simply represents
the majority's attempt to reach a positive result in the least controver-
sial and least complicated way. In fact, the theory adopted by the
Hawaii Supreme Court in Baehr-that a law prohibiting same-sex
marriage discriminates on the basis of sex-tracks the position taken
by lesbian/gay rights advocates, at least at a very literal and superficial
level.51°

Clearly, a theory that abstracts away the sexual orientation dis-
crimination at work in the same-sex marriage debate is politically
pragmatic. Just look at Baehr v. Lewin.511 In fact, based on the Baehr
majority's sex discrimination analysis and holding, a Hawaii trial court
held on remand that Hawaii's marriage laws were unconstitutional
because the State was unable to prove that it had a compelling interest
to justify its unequal treatment of same-sex and opposite-sex
couples.512 Hawaii may be the first state in the country to legalize
same-sex marriage. For proponents of lesbian and gay rights, this is a
very good result.

At the same time, there is a definite problem with a sex discrimi-
nation theory of same-sex marriage that disassociates itself from sex-
ual orientation. Specifically, the interests of gay men and lesbians as
gay men and lesbians will not be served by such a theory. Again, just
look at Baehr v. Lewin. By focusing exclusively on plaintiffs' sex, the
Hawaii Supreme Court was able to completely avoid discussing plain-
tiffs' sexual orientation and the fact that laws prohibiting same-sex
marriage discriminate on the basis of sexual orientation and, for this
reason, on the basis of sex as well. 13 As a result, the sex/gender hier-
archies and systems of power that motivate sexual orientation discrim-
ination and which operate to the particular detriment of women and
sexual minorities 14 were left undiscussed and, more importantly,

510 See supra text accompanying notes 16-17.
511 See supra Part II.B.(discussing in detail how the Baehr majority made plaintiffs' homo-

sexuality irrelevant for purposes of its equal protection analysis by focusing exclusively on their
sex.)

512 See infra Part V.
513 See generally supra Parts I & II.
514 See supra text accompanying notes 57-97.

[Vol. 9:1
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undisclosed. In other words, the Baehr case does nothing to address
or redress the discrimination and oppression that lesbians and gay
men as lesbians and gay men face every day.

Thus, if ending discrimination and oppression against gay men
and lesbians is at least one of the goals of obtaining the right to marry
for gay and lesbian couples, then the framework in which the same-
sex marriage debate is discussed does matter. Courts are one forum in
which these discussions take place. Therefore, the framework matters
in same-sex marriage litigation even if the litigation is ultimately
unsuccessful and "even though favorable court declarations or rights
rarely lead directly or immediately to fundamental structural and atti-
tudinal changes." '515 This point is easily clarified.

The traditional model of adjudication is one that presupposes a
dispute between private individuals of roughly equal bargaining
power, including litigation and other resources, who, through their
zealous advocates, present an impartial decision maker with all the
relevant information necessary for that decision maker to deliver a
"fair" decision.5 16 In this scenario, the "fair" decision is one that
attempts to return the private individuals to the status quo ante.517

Many scholars, however, now reject the traditional model of adju-
dication.518 Courts are no longer used solely to establish and enforce
private rights.519 Instead, they are being used by minority groups
asserting rights claims as forums to develop and express their own nar-

515 Eric Y. Yamamoto et al., Courts And The Cultural Performance: Native Hawaiians'
Uncertain Federal And State Law Rights To Sue, 16 U. HAw. L. REv. 1, 6 (1994) (footnote omit-
ted) [hereinafter Yamamoto, Cultural Performance]; see also Martha Minow, Foreword: Justice
Engendered, 101 HARV. L. REV. 10, 93-94 (1987) [hereinafter Minow, Justice Engendered] ("In a
society of diversity with legacies of discrimination, within a polity committed to self-governance,
the judiciary becomes a critical arena for demands of inclusion." Minow sees "the judicial arena
as a forum for contests over competing realities." In these contests, Minow admits that some
voices will lose. In these instances, the "losing" voice or viewpoint "can continue to struggle to
challenge the meaning of the commitment to" a given ideal, "and they may be able to convince
the rest of us in the next round. Although it may be of little solace for the minority group, its
challenge achieves something even when it loses, reminding the nation of our commitment to
diversity, and our inability, thus far, to achieve it.").

516 Danielle K. Hart & Karla A. Winter, Striking A Balance: Procedural Reform Under The
Lum Court, 14 U. HAw. L. REv. 223, 262-63 (1992).

517 Id. at 263.
518 Id.; see also Judith Resnik, Failing Faith: Adjudicatory Procedure in Decline, 53 U. CHI.

L. REV. 494, 513 (1986); William N. Eskridge, Jr., Metaprocedure, 98 YALE L. J. 945, 955-56
(1989); Eric K. Yamamoto, Efficiency's Threat To The Value Of Accessible Courts For Minorities,
25 HARV. C.R.-C.L. L. REV. 341, 399 (1990) [hereinafter Yamamoto, Efficiency's Threat].

519 Yamamoto, Cultural Performance, supra note 515, at 6.

1998]
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ratives that counter the current understandings of existing rights,
duties, and categories that classify events and relationships.520 These
counter-narratives challenge existing power structures and systems of
domination by challenging the entrenched and often unspoken
assumptions and vantage points that create and perpetuate them.521

By offering a previously unaccepted framework, therefore, a counter-
narrative "'stretch[es] or chang[es] accepted frameworks for organiz-
ing reality[;]"' and, in so doing, it "undermines the clarity and strength
of" current understandings, "infusing complexity and providing a
competing perspective. 522

Thus, even if a given minority rights claim loses in court, the fact
that the right was asserted in the first instance accomplishes several
important things. More specifically, rights litigation: builds commu-
nity;5 23 it shapes public discourse over the meaning(s) of, and signifi-
cance to be attached to, rights,524 values,52 5 and the differences among

520 Id. at 21-22. Yamamoto contrasts "counter-narratives" with "master narratives." A
"master narrative" is a "narrative [that] provides a principal lens through which groupings of
people in a community see and interpret events and actions. It provides a set of basic assump-
tions for evaluating social-political controversies and the relationships of the groups involved."
Id.

521 Id. at 21-22; Yamamoto, Efficiency's Threat, supra note 518, at 408; see also infra note
526.

522 Yamamoto, Cultural Performance, supra note 515, at 22; see also Minow, Justice Engen-
dered, supra note 515, at 95 ("As we make audible, in official arenas, the struggles over which
version of reality will secure power, we disrupt the silence of one perspective, imposed as if
universal.").

523 There are different ways to define the "community" being built. To Minow, for exam-
ple, an individual or group invoking rights is claiming membership in, and seeking to strengthen
his/her/their relation to, the community made up of those who are more powerful. See Minow,
Interpreting Rights, supra note 27, at 1874 ("Although the language of rights, on its surface,
speaks little of community or convention, those who exercise rights signal and strengthen their
relation to a community... Stating a claim in a form devised by those who are powerful in the
community expresses a willingness to take part in the community, as well as a tactical decision to
play by the rules of the only game recognized by those in charge."). Yamamoto and Schneider,
on the other hand, discuss the concept very differently. To them, the community being built by
an assertion of rights is the community of people sharing that common struggle. See Yamamoto,
Efficiency's Threat, supra note 526, at 405 ("A developing view of minority litigation is that the
process of asserting rights . . . creates a context for sharing common struggles. It links 'the
individual to the broader social group,' providing strength from a collective identity."); Elizabeth
M. Schneider, The Dialectic Of Rights And Politics: Perspectives From The Women's Movement,
61 N.Y.U. L. REV. 589, 612-13 (1986). I do not think these different conceptions of "commu-
nity" are mutually exclusive. Rather, I think both are very much at work when a minority group
asserts a rights claim.

524 Schneider, supra note 531, at 625.



1998] SAME-SEX MARRIAGE REVISITED 111

us;526 it educates and informs the public 27 thereby raising public
awareness of non-mainstream claims and perspectives;5 28 and it trans-
mits a powerful political message "concerning 'the kind of society we
want to live in[.]"' 529 Repeated assertions of minority rights claims

525 Yamamoto, Efficiency's Threat, supra note 526, at 408 ("Rights assertion triggers the
exertion of state power, bringing parties into a fixed forum and laying a foundation for potential
minority participation in negotiations about public values.").

526 Minow argues persuasively that "difference" is a comparative term, that is, different as
to whom? Significantly, this point of comparison often goes unstated. MARTHA MINow, MAK-
ING ALL THE DIFFERENCE 22, 50 (1990). Men, for example, are the unstated norm against which
women are compared. Id. at 22. According to Minow, five assumptions underlie each assign-
ment of "difference." First, we assume that "'differences' are intrinsic, rather than ... expres-
sions of comparisons between people on the basis of particular traits." Id. at 50. "Difference,"
therefore, is something to be discovered rather than "an expression of a relationship between the
person naming the difference and the person named." Yamamoto, Efficiency's Threat, supra
note 518, at 429 n.318. Second, we adopt an unstated point of reference when we assess others.
MINOW, MAKING ALL THE DIFFERENCE at 51. This unstated point of comparison is not general
but particular. Id. "Third, we treat the person doing the seeing or judging as without a perspec-
tive, rather than as inevitably seeing and judging from a particular situated perspective." Id. at
52. Implicit in this third assumption is the further assumption that the decision-maker will view
all matters objectively and consider all interests evenly. Yamamoto, Efficiency's Threat, supra
note 518, at 429 n.318. "Fourth, we assume that the perspectives of those being judged are either
irrelevant or are already taken into account through the perspective of the judge. [And] finally,
there is an assumption that the existing social and economic arrangements are natural and neu-
tral." Id. Minow rejects these assumptions. Elsewhere she writes:

Difference is relational, not intrinsic. Who or what should be taken as the point of refer-
ence for defining differences is debatable. There is no single, superior perspective for
judging questions of difference. No perspective asserted to produce 'the truth' is objec-
tive, but rather will obscure the power of the person attributing a difference while exclud-
ing important competing perspectives. Social arrangements can be changed: maintaining
the status quo is not neutral and cannot be justified by the claim that everyone has freely
chosen it.

Minow, Justice Engendered, supra note 515, at 33; see also MlNow, MAKING ALL THE DIFFER-
ENCE 53; Yamamoto, Efficiency's Threat, supra note 518, at 409 ("Courts provide a forum for
public examination of statements and assumptions about difference, entertaining rights claims
not as immutable objects but as 'processes of communication and meaning-making."') (citation
omitted).

527 According to Yamamoto:
Minority perspectives are communicated through the legal process to the public in at least
three general ways. First, group members spread the message about the litigation and its
issues to one another and to an expanding circle of interested others through word of
mouth, newsletters, meetings and demonstrations. Second, if the litigation appears con-
troversial and the message can be packaged attractively, the news media will present
minority's views. Finally, the court's decision and opinion become recorded history.

Yamamoto, Efficiency's Threat, supra note 518, at 429 n. 312.
528 Id. at 407-08.
529 Schneider, supra note 523, at 624-25 (More than a political message, "'[a] claim of right

... is a moral claim about how human beings should act toward one another."') (citation omit-
ted); Yamamoto, Efficiency's Threat, supra note 518, at 419 ("Rights assertion by minorities can
... be viewed as an integral and concrete part of a process of transforming dominant visions of
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through litigation "can help focus issues by compelling formal public
statements of justification by those with decision-making power."'53

Rights theory can then be recast in light of practical experience and
asserted once again in litigation.531 Such "[r]epeated challenges may
transform social concerns into recognized rights, thereby recharging
political movements. 532

In short, rights litigation by minority groups in a post-civil rights
era is an important part of a larger political strategy to effect social
structural change in society.533 This strategy recognizes that political
struggles over minority rights claims will and must take place on many
different fronts and in many different forums, such as in legislatures
and communities.534 At the same time, this strategy presupposes that

community and society. As such, rights assertion also is a discomforting symbol of our continu-
ing quest for human decency."); Owen M. Fiss, Against Settlement, 93 YALE L. J. 1073, 1089
(1984) ("Civil litigation is an institutional arrangement for using state power to bring a recalci-
trant reality closer to our chosen ideals."); Minow, Interpreting Rights, supra note 27, at 1867
("rights represent articulations-public or private, formal or informal-of claims that people use
to persuade others (and themselves) about how they should be treated and about what they
should be granted.").

530 Yamamoto, Efficiency's Threat, supra note 518, at 412.
531 Eric K. Yamamoto, Critical Race Praxis: Race Theory And Political Lawyering Practice

In Post-Civil Rights America, 95 MICH. L. REV. 821, 839-66, 874 (1997) [hereinafter Yamamoto,
Race Praxis]; see also infra note 535.

532 Yamamoto, Efficiency's Threat, supra note 518, at 412; see generally Schneider, supra,
note 523 at 589 (describing the dialectical relationship between rights theory and practice in the
context of the women's movement. She writes that, '[t]he rights claim can emerge from a polit-
ical vision and the rights claim can be a form of political statement. Further, rights discourse can
be a form of praxis-a form of legal practice that can define and reshape the articulation of
theory."); Cf. Minow, Interpreting Rights, supra note 27, at 1875-76 ("A claimant asserts a right
and thereby secures the attention of the community through the procedures the community has
designated for hearing such claims. The legal authority responds, and though this response is
temporary and limited in scope, it provides the occasion for the next claim. Legal rights, then,
should be understood as a language of a continuing process rather than of fixed rules.").

533 Yamamoto explains:
At the risk of oversimplification, the current post-civil rights era in America might thus be
generally characterized by a reconceptualizing of the role of rights litigation as a part of,
rather than the pinnacle of, political strategies for social structural change; the movement
away from principal reliance on narrow judicial remedies toward the additional use of
courts as forums for the development and expression of counter-narratives and for the
promotion of local empowerment and community control; and a rising importance of
state or other local legal forums for hearing outsiders' claims. The post-civil rights era
might also be characterized as reflecting a significant tension about values of court pro-
cess for indigenous peoples ... and yet acknowledging that court challenges and rights
claims sometimes help focus issues, illuminate institutional power arrangements, and tell
counter-stories in ways that assist larger social-political movements.

Yamamoto, Cultural Performance, supra note 515, at 27.
534 See Yamamoto, Cultural Performance, supra note 515, at 18. "[Rlelatively few court

cases singularly produce transformations in socio-cultural practices and in consciousness ...
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all of these political struggles, regardless of the forum in which they
occur, must be informed by a legal theory that focuses on the non-
mainstream and unconventional, i.e., the "minority," aspect(s) of the
right(s) being asserted.535 This focus is essential, because the funda-
mental question being posed by the assertion of a minority rights
claim is whether that minority, individually or as a group, is entitled to
be recognized as an equal and respected citizen in society.53 6 In these
cases, therefore, whether the minority rights claim is being heard and
decided by a legislature or a judge, "it is not only helpful but essential
to get a decision ... that one is right-on principal. '537 That is, if a
decisionmaker is going to rule in favor of a minority rights claim, then
it is imperative that it be for the right reasons. Alternatively, if a deci-
sion-maker rules against a minority rights claim, but a framework
sensitive to that claim is asserted and established, then the litigation
may still serve a valuable purpose by forcing that decision-maker to
articulate her reasons for rejecting the theories raised by the minority
rights claimant(s). The framework in which a minority rights claim is
asserted, therefore, matters and it matters a great deal.

Other factors-location, media attention, community organizing, related lawsuits, or legislative
initiatives-are significant." Id. Cf. Schneider, supra note 523, at 650-51 (acknowledging that
securing rights alone "cannot perform the task of social reconstruction."); Minow, Interpreting
Rights, supra note 27, at 1867 ("The connections between past and future claims of right are
voiced through interpretations of inherited understandings of rights. Interpretation engages law-
yers and nonlawyers in composing new meanings inside and outside of legal institutions.");
MacKinnon, supra note 72, at 26 (arguing that although it can help, "[t]he law alone cannot
change our social condition.").

535 For example, Yamamoto discusses the current disjuncture between progressive race the-
ory and political lawyering practice and the problems this disjuncture entails for antisubordina-
tion practice, namely, "an intensifying disassociation of law (as it conceives of justice) from racial
justice (as it is experienced by racialized groups)." To address these problems, Yamamoto sug-
gests "an explicit race praxis characterized by reflective action: infusing antiracism practice with
aspects of critical inquiry and pragmatism, and then recasting theory in light of practical experi-
ence." This race praxis will mean different things for different people, depending upon which
forum they are active. For example, "[f]or race theorists, a race praxis may mean enhanced
attention to theory translation and deeper engagement with frontline action; for political lawyers
and community activists, it may mean increased attention to a critical rethinking of what race is,
how civil rights are conceived, and why law sometimes operates discursively as a power strat-
egy." The bottom line, however, is that all of the actions of these different actors must be
informed by a critical race praxis to achieve racial justice by and for racialized communities. See,
e.g., Yamamoto, Race Praxis, supra note 531, at 874, 875.

536 Kenneth L. Karst, Paths To Belonging: The Constitution And Cultural Identity, 64 N.C.
L. REV. 303, 340 (1986).

537 Id.
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Accordingly, if advocates of same-sex marriage want to "effect
social structural change," that is, if ending discrimination and oppres-
sion against lesbians and gay men in society is at least one objective,
then the same-sex marriage debate must be framed in terms of sexual
orientation discrimination as a form of sex discrimination. To do this,
the framework must take the conflation into account. That is, advo-
cates must themselves understand and then be able to explain to
courts, legislatures and the general public that sex, gender and sexual
orientation are intentionally conflated in society; everything begins
and ends with sex. 38 They must be able to explain further that society
then takes this conflation and, unbeknownst to most of us, uses it to
mold everyone subject to the Euro-American sex/gender system into
the "correct" gender, both socially and sexually.53 9 Advocates, in
other words, must establish that the conflation is, at bottom, a "sex/
gender ideology."540 Finally, and perhaps most importantly, advocates
have to convey the fact that this ideology, which I have referred to as
hetero-patriarchy, is not benign. Rather, it is invidious, coercive, and
premised on masculine, heterosexual male dominance and superior-
ity; 41 and, as a result, it creates hierarchies that privilege and prefer
masculine, heterosexual men and simultaneously subordinates all
other sex/gender types,542 including homosexuals. Such a preference
for things male/masculine is detrimental to all of us, but especially
women and sexual minorities, and is constitutionally impermissible.543

From there, advocates will then be able to show why, when homosex-
uals challenge a state's marriage laws, such laws should fail on both
equal protection544 and fundamental rights grounds.545

A court or legislature may well reject the framework I have sug-
gested. But even a rejection need not be a wasted effort if it informs

538 See generally supra Part I. (That is, sex absolutely determines gender, which, in turn,
determines sexual orientation.)

539 See generally supra Part I. (Recall that what this means is that males, for example, must
be socially "masculine" and sexually attracted to "feminine" women.)

540 See generally supra Part I.
541 See generally supra Part I.
542 See generally supra Part I. (Again, hetero-patriarchal hierarchies include, "male over

female and trans/bi-gendered[,] masculine over feminine or trans/bi-gendered[, and] heterosex-
ual over homosexual.") See also Valdes, Queers, supra note 21, at 267.

543 See supra text accompanying notes 57-97, 258, 288, 326.
544 See discussion supra Parts II.B.2. and I.B.3.
545 See discussion supra Part II.C.2. Even under a more traditional framework than the

one I have suggested in the text, I believe that a homosexual challenge to a state's marriage laws
should be sustained on fundamental rights grounds. See also discussion supra Part II.C.3.

[Vol. 9:1
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the on-going political struggle over same-sex marriage. If advocates
are willing to take what is learned from previous battles fought and
incorporate it into repeated challenges to laws prohibiting same-sex
marriage, then eventually, these challenges may result in social and
legal recognition that: laws prohibiting same-sex marriage discrimi-
nate on the basis of sex because they discriminate on the basis of sex-
ual orientation; homosexuals, just like heterosexuals, have a
fundamental right to marry; and homosexuals as homosexuals are
worthy in and of themselves to constitutional protection. Again,
Baehr v. Lewin serves as a vivid example of the consequences that
result when the same-sex marriage debate is not phrased in terms of
sexual orientation discrimination as a form of sex discrimination.546

First, the majority opinion makes it implicitly, if not explicitly,
clear that it is still not acceptable to discuss homosexuality in a public
forum. Perhaps the Baehr majority, like the rest of society in general,
was made uneasy by the fact that plaintiffs, by specifically asking the
Hawaii Supreme Court to recognize and protect their admittedly
homosexual relationships, were "flaunting," i.e., publicly declaring,
their homosexuality.547

Flaunting is problematic not only for the law but also for Euro-
American society in general, because it threatens the conflationary
presumptions upon which this society is based, one of which is the
presumption that everyone is heterosexual.548 These public violations
of sex/gender roles by gay men and lesbians unequivocally demon-

546 Recall that plaintiffs only affirmatively asserted that they were homosexuals in response
to Lewin's motion for judgment on the pleadings and to dismiss. At that point they argued that
they had an implied fundamental right to sexual orientation. See supra text accompanying notes
118-19. No sex discrimination theory was advanced by plaintiffs during the litigation, let alone
one that argued that sexual orientation discrimination was a form of sex discrimination. See
supra text accompanying notes 118-19.

547 "Flaunting" refers to behavior or conduct by gay men and lesbians that publicly
declares their homosexuality. See generally Fajer, supra note 17, at 570-607 (discussing at some
length societal discomfort with, if not outright legal censure of, public declarations of homosexu-
ality; and arguing persuasively that there appears to be a prevalent attitude in this society that
public discussions of homosexuality and gay issues are inappropriate, i.e., "gay men and lesbians
are tolerable only if they keep their sexual orientation secret.").

548 See Patriarchy, supra note 50, at 1986-87, 1989 (arguing that being "out" in a society
that presupposes that everyone is heterosexual disrupts the heterosexual matrix. Consequently,
"the law's aim in punishing gays and lesbians is not to suppress deviance as such, but to control
the destabilizing effects of deviance by repressing its public expression. On the surface, punish-
ment signals that deviance is wrong. But the punishment that specifically targets the public
aspects of deviance has the further effect of encouraging the closeting of gender deviance. Devi-
ance is illegal; but just as important, passing provides a measure of protection. Thus, the law
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strate that the sex/gender categories in existence in Euro-American
society are not only constructed but contingent as well.54 9 Perhaps this
explains why most courts faced with public declarations of homosexu-
ality act to suppress or punish it.55°

In the case of Baehr v. Lewin, it seems safe to say that the major-
ity suppressed plaintiffs' declaration of their homosexuality. In con-
trast, a desire to punish a public declaration of homosexuality seems
to have motivated an en banc panel of the Eleventh Circuit to hold in
Shahar v. Bowers552 that the attorney general of Georgia did not vio-
late a lesbian woman's constitutional rights by withdrawing her offer
of employment after finding out that she and her lesbian lover were
married in a Jewish wedding ceremony.553 Regardless of a court's
explicit or surmised motivation, decisions that suppress or punish
"flaunting" will have a chilling effect on other public declarations of
homosexuality.

Second, the majority opinion in Baehr sends a strong message to
the rest of society in general and the gay and lesbian community in
particular that homosexuals qua homosexuals are still not entitled to
legal recognition or constitutional protection. 4  In a related and
important vein, the Baehr majority's tacit denial of homosexual exist-
ence reflects and may help perpetuate negative attitudes toward lesbi-
ans and gay men 555 and may even be interpreted as legitimizing

represses difference by prohibiting it outright and by rendering it invisible."); see generally, Rich,
supra note 50.

549 See supra text accompanying notes 98-105.
550 See Patriarchy, supra note 50, at 1989 ("Gays and lesbians are marked for punishment

because their public violations of gender norms point to the constructedness-and the contin-
gency-of gender categories. The coherence of the heterosexual ideals of masculinity and femi-
ninity depends on maintaining the opposition and complementarity between them. By crossing
and recrossing the line between masculinity and femininity, gays and lesbians not only erode the
differences between the categories, but also assert the differences within the categories."); see
also supra text accompanying notes 87-91 (discussing how the conflation functions in Euro-
American society to bifurcate and then polarize the sexes, to devalue anything deemed female or
feminine, and to penalize deviations from conflationary sex/gender norms).

551 See supra part II.
552 Shahar v. Bowers, 114 F.3d 1097 (11th Cir. 1997) (en banc) (subsequent history

omitted).
553 Id. at 1109-10.
554 See supra part II.
555 See Law, supra note 17, at 194 ("[W]idespread denial of homosexual existence both

reflects and perpetuates negative attitudes toward gay people. Social scientists and public opin-
ion poll experts consistently report that few adults in the United States believe that they have
friends or acquaintances who are homosexual. Not surprisingly, people who report that they
know gay persons have more tolerant attitudes, and are more skeptical of stereotypes about

[Vol. 9:1



SAME-SEX MARRIAGE REVISITED

violence against homosexuals.556 Finally, it should be very clear by
now that Baehr v. Lewin may actually be problematic for future les-
bian and gay rights litigation. 7 All of these implications are unset-
tling and troubling, especially as they are derived from a case that has
been touted as one of the most significant gay rights cases since
Hardwick.558

V. CONCLUSION

I want to reiterate that I think the Hawaii Supreme Court was
correct in finding that Hawaii's marriage laws discriminate on the
basis of sex. I also think the Hawaii Supreme Court was trying to do
the right thing. My disagreement with the court stems from the rea-
soning and methodology it used to reach its result in the Baehr v.
Lewin case and from the fact that I do not think the court went far
enough. Unfortunately, I believe that the Baehr case will have harm-
ful, though unintended, consequences for future lesbian and gay rights
claims, and probably other non-mainstream minority rights claims as
well.559 I therefore want to encourage advocates, courts, legislatures,
and the public at large to reconceptualize the way we think about sex
and sex discrimination.

What do we mean by "sex" in this society? What is included in its
definition? On one hand, we assume that if you are born female, you

them. Personal experience with gay people is the essential element in transforming negative
attitudes towards homosexuals.").

556 Christopher Keller, for example, argues that the Baehr majority's fundamental rights
analysis, which ultimately determined that plaintiffs did not have a fundamental right to marry,
exhibits legal hostility towards homosexuality and, therefore, encourages homophobic elements
in society to "inflict physical violence on gays and lesbians." See Keller, supra note 16, at 521-
524. Keller's argument is very similar to one made by Kendall Thomas with respect to homosex-
ual sodomy statutes, namely, that such statutes "work to legitimize homophobic violence."
Thomas, supra note 27, at 1435. According to Thomas, sodomy statutes legitimize homophobic
violence, in essence, because they "express the official 'theory' of homophobia; private acts of
violence against gay men and lesbians 'translate" that theory into brutal 'practice.' In other
words, private homophobic violence punishes what homosexual sodomy statutes prohibit." Id.
at 1485-86. This is not to say that homosexual sodomy laws or court decisions like the Baehr
opinion, which conclude that homosexuals do not have the same fundamental rights as heter-
osexuals, cause homophobic violence. The point made here is simply that such laws and cases
may be interpreted as legitimizing homophobic violence. See id. at 1486 n.194.

557 See generally supra Part II.C.4.
558 See supra text accompanying note 5.
559 Other minorities trying to establish fundamental rights, for example, would come up

against the "traditions and collective conscience" test adopted by the Hawaii Supreme Court in
Baehr.
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will be "feminine" and sexually attracted to "masculine" males. In
other words, we assume that sex is the key; your gender and sexual
orientation naturally, necessarily and inevitably flow from your ana-
tomical sex. We rigidly conflate sex, gender and sexual orientation
together in this fashion and then fully expect that everyone will (or
should) conform to the stereotypes and norms we created. If people
do not conform, we label them deviants and punish them. On the
other hand, when we talk about sex discrimination, we stop short of
including gender and sexual orientation discrimination as if gender
and sexual orientation were somehow no longer connected to "sex."
This schizophrenic treatment of "sex" in this society results in gross
inequalities and permits what should be deemed sex discrimination to
go unchecked and unremedied. To achieve true sex equality there-
fore, the law necessarily has to encompass all the forms discrimination
takes, especially when it takes the form of gender and sexual orienta-
tion discrimination.

For all the reasons I have discussed in this article, the same-sex
marriage debate provides an excellent opportunity to reconceptualize
the way we think about sex and sex discrimination in this country.
Baehr v. Lewin serves as a paradigmatic example of the pitfalls facing
even the most thoughtful, conscientious and well-intentioned people
who choose, or are forced, to engage in this fight. We must learn from
Baehr. But more importantly, we must re-inform the debate over
same-sex marriage based on the lessons we have learned. Only by
doing so can we assure ourselves that, when this fight is finally won,
we will have won for the right reasons.

VI. POST-SCRIPT-BAEIR ON REMAND

On September 10, 1997, the Baehr v. Lewin case (which is now
known as Baehr v. Miike)56 ° went to trial before Circuit Judge Kevin
S.C. Chang. The trial lasted two weeks.

In its pretrial statement filed on May 13, 1996, the State submit-
ted the following "compelling" reasons to justify its ban on same-sex
marriages:

560 Defendant Lawrence H. Miike replaced Defendant John Lewin as the Director of the
Department of Health, State of Hawaii. Pursuant to Rule 43(c) of the Hawaii Rules of Appel-
late Procedure, Defendant Miike was automatically substituted for Defendant Lewin when he
assumed his current position. See Baehr v. Miike, No. 91-1394, 1996 WL 694235, at *1 (Haw.
Cir. Ct.) at 2.

[Vol. 9:1



1998] SAME-SEX MARRIAGE REVISITED

a. [T]he State has a compelling interest in protecting the health and
welfare of children and other persons ... [Therefore,] [i]t is the
State's position that, all else being equal, children are best raised
by their parents or a married male and female living in a single
home.

b. [T]he State has a compelling interest in fostering procreation
within a marital setting.561

c. [T]he State has a compelling interest in securing or assuring recog-
nition of Hawaii marriages in other jurisdictions.

d. [T]he State has a compelling interest in protecting the State's pub-
lic fisc from the reasonably foreseeable effects of State approval
of same-sex marriage in the laws of Hawaii.

e. [T]he State has a compelling interest in protecting civil liberties,
including the reasonably foreseeable effects of State approval of
same-sex marriages, on its citizens.-62

In its pretrial memorandum filed on September 6, 1996, however,
the State only relied upon three of the five arguments it raised in its
pretrial statement, namely, that children are best raised by their natu-

561 The State's procreation argument was doomed from the start. As the Hawaii Supreme
Court pointed out, the Hawaii legislature amended Hawaii Revised Statutes § 572-1 (requisites
of a marriage contract) to delete the then existing prerequisite that, "'[n]either of the parties is
impotent or physically incapable of entering into the marriage state.'" Baehr, 852 P.2d at 49 n.1.
The state legislature also amended Hawaii Revised Statutes § 580-21, "to delete as a ground for
annulment the fact 'that one of the parties was impotent or physically incapable of entering into
the marriage state[.];" Id. In 1994, in response to the Baehr v. Lewin decision, the state legisla-
ture amended Hawaii Revised Statutes § 572-1 to explicitly define marriage as a union between
a man and a woman. See Haw. Rev. Stat. § 572-1 (Supp. 1994). The legislature specifically
stated that § 572-1 was intended to "'foster and protect the propagation of the human race
through male-female marriages."' See Plaintiffs' Post Trial Memorandum at 9-10 (October 25,
1996). Significantly, however, the legislature has not amended Hawaii's marriage laws to rein-
state a requirement that a couple seeking a marriage license, or an annulment for that matter,
must have the physical capability to procreate. Id. at 10. In addition, the Commission on Sexual
Orientation and the Law, which was appointed by the Hawaii legislature to examine, among
other things, the public policy reasons to extend or not to extend marital benefits to same-sex
couples, specifically rejected as invalid, inconsistent and discriminatory the argument that same-
sex marriage should be barred because it cannot lead to procreation. See The Report of the
Commission on Sexual Orientation and the Law at 30-31. Consequently, the State's argument
that Hawaii's marriage laws serves a compelling state interest to foster procreation in a marital
setting seems not only unfounded but unsupportable as well. See also Koppelman, Discrimina-
tion, supra note 4, at 273-77 (arguing that a state probably could not constitutionally deny the
right to marry to a couple who could not procreate and that the procreation argument is not a
compelling state interest. Professor Koppelman notes further that the ability to procreate only
seems to become an essential prerequisite to marriage in the context of homosexual marriage.)

562 Defendant's First Amended Pretrial Statement at 3-4 (May 13, 1996).
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ral parents, the State's interest in securing or assuring recognition of
Hawaii marriages in other jurisdictions, and protecting the public
fisc. 563 According to the State, its interpretation of Hawaii's marriage
laws was narrowly tailored because, "the marriage eligible class is pre-
cisely drawn to include, as a class, all couples who are biologically
capable of procreation." 5"

The First Circuit Court disagreed with the State's arguments and,
in a 46 page decision entered on December 3, 1996, concluded instead
that the State had failed to demonstrate that it had a compelling inter-
est to justify its denial of marriage licenses to same-sex couples and,
even if a compelling interest did exist, it was not narrowly tailored to
avoid infringing on plaintiffs' constitutional rights.5 65 The circuit court
specifically found, and therefore concluded, that the State, "submitted
insufficient evidence and failed to establish or prove any adverse con-
sequences to the public fisc resulting from same-sex marriage,566 [or]

563 Defendant State of Hawaii's Pre-Trial Memorandum at 2-4 (September 6, 1996); see
also id. at 13 (the State made its position absolutely clear with respect to its argument that
children are best raised by their "parents"; it stated, "[tihe marriage law encourages the family
setting which is [sic] most likely will achieve optimal development for children. The State will
prove that children are most likely to achieve their optimal development if they are raised in a
home by their natural parents.") (emphasis added). In fact, the State took the position that
children have a fundamental right to be raised by both of their natural parents. See Defendant
State of Hawaii's Post Trial Brief at 10-15 (October 25, 1996).

According to plaintiffs, the State did not raise the protection of civil liberties as a compelling
state interest in its opening statement at trial and introduced no evidence in support of such an
argument. See Plaintiffs' Post Trial Brief at 3 (October 25, 1996). The State also failed to submit
any proposed findings of fact or conclusions of law addressing its civil liberties argument. Id.
Plaintiffs, therefore, appear to be correct in arguing that the State "has abandoned the purported
compelling state interest of protecting civil liberties." Id.; see also Haw. Rev. Stat. § 641-2 (1993)
("Every appeal shall be taken on the record and no new evidence shall be introduced in the
supreme court. The supreme court may correct any error appearing on the record, but need not
consider a point that was not presented in the trial court in an appropriate manner."); Earl M.
Jorgensen Co. v. Mark, 540 P.2d 978, 985 (Haw. 1975) ("A judgment ordinarily will not be
reversed upon a legal theory not raised by the appellant in the court below.... unless and until
justice otherwise requires."); Evanston Ins. Co. v. Luko, 783 P.2d 293, 296-97 (Haw. App. 1989)
("The general rule is that an issue not raised or properly reserved in the court below will 'be
deemed waived' on appeal.")

564 Defendant State of Hawaii's Pre-Trial Memorandum at 19 (September 6, 1996); see also
Defendant State of Hawaii's Post-Trial Brief at 41-43 (October 25, 1996) (making the same
argument).

565 FINDINGS OF FACr AND CONCLUSIONS OF LAW at 44, 45 (December 3, 1996).
566 Indeed, available evidence suggests that legalizing same-sex marriage could have some

positive impact on the State's economy. Two economists who testified before the Commission
on Sexual Orientation and the Law "estimated that legalizing same-gender marriage could gen-
erate some $127 million per year over a period of five years." COMMISSION ON SEXUAL ORIEN-
TATION AND THE LAW at 100. Ironically, one of the two economists, Dr. La Croix, was actually
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any adverse impacts to the State of Hawaii or its citizens resulting
from the refusal of other jurisdictions to recognize Hawaii same-sex
marriages ... "567

The circuit court determined further, with respect to the argu-
ment that children are best raised by their natural parents, that the
State failed to submit sufficient credible evidence "to establish or
prove that the public interest in the well-being of children and fami-
lies, or the optimal development of children will be adversely affected
by same-sex marriage. 5 68 Indeed, the circuit court would have been
hard pressed to find otherwise, given that the State's own experts5 69

an expert relied on quite heavily by the two members of the Commission who filed a separate
opinion.

567 Id. at 34 (Findings of Fact 117, 118). The circuit court noted that "except for asking the
court to take judicial notice of the Defense of Marriage Act .... the [State] introduced little or
no other evidence with regard to this significant issue of comity and same-sex marriage, conflict-
of-laws, and/or the effects, if any, of the Full Faith and Credit Clause of the U.S. Constitution."
Id. at 41 (Conclusion of Law 12). In addition, "[e]xcept for the affidavit testimony of Kenneth
K. M. Ling and Michael L. Meaney, which provided statistical, budgetary and operational infor-
mation regarding the Family Court of the First Circuit Court and the Child Support Enforce-
ment Agency, State of Hawaii, respectively[, the State] presented little or no other evidence
which addressed how same-sex marriage would adversely affect the public fisc." Id. at 41 (Con-
clusion of Law 13).

The circuit court also found that the State failed to present sufficient evidence to prove or
establish "the legal significance of the institution of traditional marriage and the need to protect
traditional marriage as a fundamental structure in society." Id. at 34 (Finding of Fact 119). The
court therefore concluded that the State:

presented meager evidence with regard to the importance of the institution of traditional
marriage, the benefits which that relationship provides to the community and, most
importantly, the adverse effects, if any, which same-sex marriage would have on the insti-
tution of traditional marriage and how those adverse effects would impact on the commu-
nity and society. The evidentiary record in this case is inadequate to thoughtfully
examine and decide these significant issues.

Id. at 42 (Conclusion of Law 14).
568 Id. at 38 (Finding of Fact 139), 44 (Conclusion of Law 18).
569 The State called four expert witnesses during trial: Kyle D. Pruett, M.D. ("an expert in

the field of psychiatry, specializing in child development .... ); David Eggebeen, Ph.D. ("an
expert in the field of sociology with a special emphasis in demographics related to family and
children. ... ); Richard Williams, Ph.D. ("an expert in the field of psychology with special
expertise in qualitative and quantitative research and research methods, statistical analysis and
construction of research studies .. "); and Thomas S. Merrill, Ph.D. ("an expert in the field of
psychology, including the areas of human development, gender development and relationships
relative to children and their development .... ) FINDINGS OF FACT AND CONCLUSIONS OF LAW
at 8, 12, 17, 18 (Findings of Fact 22, 39, 56, 63).

The State asked Dr. Williams to examine and analyze studies of children raised by gay and
lesbian parents. Dr. Williams reviewed twenty to thirty studies and, at trial, commented on the
nine the State believed plaintiffs' experts would rely upon. Id. at 17 (Findings of Fact 57, 58).
Dr. Williams criticized the nine studies for their statistical methodology. Id. at 17 (Finding of
Fact 58). The circuit court, however, did not find the testimony of Dr. Williams persuasive or
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concurred with plaintiffs' experts57° that: "the single most important
factor in the development of a happy, healthy and well-adjusted child
is the nurturing relationship between parent and child[;]" 57' "[t]he sex-
ual orientation of parents is not in and of itself an indicator of parental
fitness[;]57 2 "[t]he sexual orientation of parents does not automatically

believable, "because of his expressed bias against the social sciences . . . " and because of his
severe views. For example, Dr. Williams expressed his belief that there is no scientific evidence
to support the scientific theory of evolution. Id. at 18 (Findings of Fact 59, 61). Dr. Williams
also admitted at trial that, "his critique of the studies regarding gay and lesbian parenting is a
minority position." Id. at 18 (Finding of Fact 62).

Significantly, two of the other expert witnesses called by the State at trial, Dr. Eggebeen and
Dr. Merrill, admitted that they had done little research on the subject of same-sex couples and
gay and lesbian parenting or had very little experience with families with one or two gay or
lesbian parents. Id. at 16, 18 (Findings of Fact 54, 64). In fact, Dr. Merrill examined the effects
of same-sex parenting on the development of children for the first time as a result of his reten-
tion by the State. Id. at 19 (Finding of Fact 65). When asked, Dr. Eggebeen testified that two of
plaintiffs' experts, Charlotte Patterson and Pepper Schwarz, were experts in the fields of same-
sex couples and gay and lesbian parenting. Id. at 16 (Finding of Fact 54.)

570 Even though plaintiffs did not have the burden of proof at trial, they called four experts
to testify: Pepper Schwarz, Ph.D. ("an expert in sociology and interdisciplinary studies of sexual-
ity with a special expertise in gender and human sexuality, marriage and the family, and same-
sex relations in parenting and research .... "); Charlotte Patterson, Ph.D. ("an expert in the field
of psychology of child development with a special expertise in lesbian and gay parenting and the
development of children of lesbian and gay parents .... "); David Brodzinsky, Ph.D. ("an expert
in the fields of psychology and child development with a special expertise in adoption and other
forms of nonbiological parenting and the development of children raised by nonbiological par-
ents .... ); and Robert Bidwell, M.D. ("an expert in pediatrics with a subspecialty in adolescent
medicine .... ") Findings of Fact and Conclusions of Law at 22, 25, 28, 31 (Findings of Fact 77,
88, 99, 109).

The circuit court found the testimony of Dr. Schwarz and Dr. Brodzinsky especially credi-
ble. Id. at 22 (Finding of Fact 76).

571 FINDINGS OF FACT AND CONCLUSIONS OF LAW at 35 (Finding of Fact 125). For exam-
ple, Dr. Pruett, a State expert, testified that, "the quality of the nurturing relationship between
parent and child could, and would, outweigh any limitation or burden imposed on the child as a
result of having same-sex parents." Id. at 11 (Finding of Fact 37). Dr. Schwarz, Dr. Patterson
and Dr. Brodzinsky, plaintiffs' experts, concurred with this conclusion. Id. at 24, (Finding of
Fact 85: "Dr. Schwarz believes that the primary quality of parenting is not the parenting struc-
ture, or biology, but is the nurturing relationship between parent and child."); Id. at 27 (Finding
of Fact 94: "Dr. Patterson testified [that] ... [a] biological relationship between parent and child
is not essential to raising a healthy child. The quality of parenting which a child receives is more
important than a biological connection or the gender of a parent."); Id. at 30 (Finding of Fact
105: "According to Dr. Brodzinsky, the primary quality of good parenting is not the particular
structure of the family or biology, but is the nurturing relationship between parent and child.")

572 Id. at 35 (Finding of Fact 126). Dr. Merrill, a State expert, testified that, "the sexual
orientation of a parent is not an indication of parental fitness." Id. at 21 (Finding of Fact 71).
Dr. Schwarz, Dr. Patterson and Dr. Brodzinsky, plaintiffs' experts, concurred. Id. at 24 (Finding
of Fact 83: "Dr. Schwarz testified that the sexual orientation of parents is not an indicator of
parental fitness."); Id. at 28 (Finding of Fact 96: "Dr. Patterson believes that ... sexual orienta-
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disqualify them from being good, fit, loving or successful parents[;] '573

and gay and lesbian parents can and do provide children with a nur-
turing environment conducive to the development of well-adjusted
children.574 In fact, the State's experts testified that gay and lesbian
couples should be allowed to adopt children, to become foster parents
and to raise and care for children5 75 and that children should not be
denied benefits, like health care, education, and housing because of
the status of their parents,. i.e., because their parents may be opposite-
sex, same-sex, adoptive, or single.576

If Hawaii's equal protection clause were the only provision of the
Hawaii constitution that the Hawaii Supreme Court had to contend
with on the second appeal of the Baehr case, then Hawaii should be
the first state in the nation to recognize same-sex marriages. That is,

tion is not an indicator of parental fitness."); Id. at 30 (Finding of Fact 104: "Dr. Brodzinsky
testified that [t]he sexual orientation of parents is not an indicator of parental fitness.")

573 Id. at 35 (Finding of Fact 127). For example, Dr. Pruett, a State expert, testified that,
"parents' sexual orientation does not disqualify them from being good, fit, loving or successful
parents." Id. at 10 (Finding of Fact 33).

574 Id. at 36 (Findings of Fact 129, 131, 133) For example, Dr. Pruett, a State expert, testi-
fied that, "single parents, gay fathers, lesbian mothers and same-sex couples have the potential
to, and often do, raise children that are happy, healthy and well-adjusted." Id. at 10 (Finding of
Fact 31). Dr. Pruett testified further that, "in general, gay and lesbian parents are as fit and
loving parents as non-gay persons and couples." Id. (Finding of Fact 34). Similarly, Dr.
Eggebeen, another State expert, testified that, "single parents, adoptive parents, lesbian
mothers, gay fathers and same-sex couples can create stable family environments and raise
healthy and well-adjusted children." Id. at 16 (Finding of Fact 51). He testified further that,
"gay and lesbian couples can, and do, make excellent parents and that they are capable of raising
a healthy child." Id. at 16 (Finding of Fact 52). Dr. Patterson, an expert for plaintiffs, conducted
two separate studies of child development in lesbian headed and heterosexual families. Both
studies concluded, among other things, that children being raised in lesbian headed families were
developing normally. Id. at 26-27 (Findings of Fact 90, 91, 92, 93). Dr. Brodzinsky, an expert for
plaintiffs, testified that gay and lesbian couples are adopting children and should be allowed to
continue to adopt children, "[b]ecause they are able to provide, like heterosexual couples or
single parents, warm and loving environments. They're adopting children now. They're doing a
good job of it." Id. at 30 (Finding of Fact 103). Finally, plaintiffs' expert, Dr. Bidwell, "testified
that gay and lesbian parents and same-sex couples raise children that are just as healthy and
well-adjusted as those raised by different-sex couples." Id. at 32 (Finding of Fact 113).

575 FINDINGS OF FACT AND CONCLUSIONS OF LAw at 11, 16 (Finding of Fact 36: testimony
of Dr. Pruett; Finding of Fact 52: testimony of Dr. Eggebeen).

576 According to Dr. Eggebeen, "children of same-sex couples would be helped if their
families had access to or were able to receive the ... benefits of marriage .. . [,J" such as state
income tax advantages, public assistance, and inheritance rights. Id. at 17 (Finding of Fact 55).
See also id. at 74 (Finding of Fact 74: "Dr. Merrill further stated that children should not be
denied benefits, such as health care, education and housing based on the status of their parents.
Opposite-sex, same-sex, single and adoptive parent status should not be a basis to deny benefits
to children.").
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given the circuit court's findings and conclusions, based on the testi-
mony and evidence presented at trial, the Hawaii Supreme Court
should be hard pressed to find an evidentiary basis upon which to
reverse the circuit court and rule in the State's favor.577 Unfortu-
nately, the Hawaii Supreme Court must also deal with Hawaii's new-
est constitutional amendment, which gives the legislature the
authority to define marriage as a union between a man and a
woman. 78 What impact this new amendment will have on the disposi-
tion of the Baehr case remains to be seen.579

577 See supra text accompanying notes 565-76.
578 See note 13, supra. This amendment to Hawaii's Bill of Rights was ratified by Hawaii

voters on November 3, 1998. Id.; see also Mike Yuen, Same-Sex Marriage Strongly Rejected,
THE HONOLULU STAR BULLETIN, November 4, 1998, at Al (noting that sixty-nine percent of the
people who voted in the November 3, 1998 election voted in favor of the amendment, while only
twenty-nine percent voted against it).

579 The Court has called for additional briefing by the parties on whether and to what
extent the new amendment will or should affect the disposition of the appeal. See Baehr v.
Miike, No. 91-1394-05 (Haw. 1998) (Order) at 2 (ordering defendant/appellant to "file a supple-
mental brief explaining . . . the retrospective and prospective effect, if any, of the marriage
amendment upon the disposition of this appeal[;]" and ordering plaintiffs/appellees to "file a
supplemental answer in response to [defendant/appellant's] supplemental brief.")
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