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INTRODUCTION

Defining the point of viability,1 has been the source of considera-
ble difficulty for both the medical and legal communities. There have
been many attempts to define the point when "life begins." The defi-
nition adopted by the Supreme Court has failed to keep pace with the
rapid advancements in medical technology.

At the heart of this debate is the United States Constitution and
the evolving interpretations of a woman's right to choose whether to
terminate her pregnancy under the Fourteenth Amendment of the
United States Constitution. Perhaps no single action has been more
instrumental in setting the stage for the ongoing debate on viability
than the 1973 decision in Roe v. Wade.2 In this opinion, the Supreme
Court embarked upon what must be considered one of its most storied
opinions. It announced, for the first time, a woman's constitutional
right to terminate her pregnancy in legalizing the abortion procedure.

This Article examines and analyzes the Supreme Court's treat-
ment of a woman's right to terminate her pregnancy in relation to the
limits of viability and neonatal care. To fully understand the role via-

* B.A. 1993, Columbia University; J.D. 1996, George Mason School of Law; Associate,
specializing in products liability, toxic torts, and workman's compensation, Koonz, McKenney,
Johnson, Depaolis & Lightfoot, Falls Church, Virginia Office. The views expressed in this Arti-
cle are based on an analysis of the U.S. Supreme Court's "fetal viability" standard in deciding
the constitutionality of abortion. This Article examines the internal and inevitable conflict
inherent in the "fetal viability" standard in light of continually evolving medical technology.

1 Capability of living. A term used to denote the power a newborn child possesses of con-
tinuing its independent existence. That stage of fetal development when the life of the unborn
child may be continued indefinitely outside the womb by natural or artificial life-supportive sys-
tems. See BLACK'S LAW DICTIONARY 1565, 1566 (6th ed. 1990).

2 410 U.S. 113 (1973).
3 See id. at 164-65.
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bility has played in the Supreme Court's decisions, the pertinent his-
tory of abortion cases in the United States must be examined. Section
I explores the history of the abortion cases and the role of viability,
from the landmark decision in Roe to Planned Parenthood of South-
eastern Pennsylvania v. Casey.' Section II discusses the viability doc-
trine in greater detail, focusing on its definition and standards in
relation to historical origins, its present status, and its future applica-
bility to a woman's right to choose. Section III considers prenatal and
postnatal technology and the impact of this technology on the point of
fetal viability; specifically examining the limits of viability in relation
to existing and continually evolving medical technology. Section IV
explores the viability standard and its internal inconsistencies when
viewed in conjunction with the evolving point of fetal viability. Sec-
tion V confronts the ramifications of imposing an arbitrary point of
fetal viability on a woman's right to choose, concluding that rapidly
advancing medical science has rendered the viability standard obso-
lete in balancing the competing interests in a woman's choice to termi-
nate her pregnancy. Finally, Section VI presents alternative proposals
to existing law which purport to remove the inconsistencies inherent
in the Supreme Court's application of the viability doctrine.

The scope of this Article is limited to the Supreme Court's use of
viability in delineating permissible boundaries for abortion. This Arti-
cle considers the standards employed by the Court in determining
abortion cases only to the extent that such cases are pertinent to the
classification and role of explaining the viability standard.5 Although
cases may be discussed that consider tangential issues such as spousal
consent6, parental consent 7, and state subsidization8 , such issues will
be given only minimal consideration in order to maintain a narrow

4 505 U.S. 833 (1992).
5 Although neither the Court's employment of "zones of privacy" under the First Amend-

ment nor its Due Process analysis will be directly discussed, such forms of analysis may be men-
tioned tangentially in the discussion of the viability doctrine.

6 See Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 69 (1976) (holding
a state may not require spousal consent as a condition for abortion during the first trimester of
pregnancy).

7 See Bellotti v. Baird, 443 U.S. 622 (1979) (striking parental consent requirement for
abortion).

8 See Maher v. Roe, 432 U.S. 464 (1977) (holding a state government that spends welfare
funds to subsidize medical expenses incident to pregnancy and childbirth may decline to subsi-
dize expenses incident to non-therapeutic abortion even if the state's sole reason for doing so is
to discourage abortion).
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focus on the viability doctrine and a woman's diminishing right to
choose.9

I. HISTORICAL DEVELOPMENT

A. The Trimester Framework: Roe v. Wade
On January 22, 1973, Justice Blackmun,"° writing for a majority of

the Supreme Court, announced the decision of Roe v. Wade.1 The
case came before the Court as a constitutional challenge to a Texas
statute which prohibited the procurement of an abortion except when
performed pursuant to medical advice for the purpose of saving the
mother's life.12 The District Court held:

[SItate criminal abortion laws, like those involved here, that except
from criminality only a life-saving procedure on the mother's behalf
without regard to the stage of her pregnancy and other interests
involved violate the Due Process Clause of the Fourteenth Amend-
ment, which protects against state action the right to privacy, including
a woman's qualified right to terminate her pregnancy.1 3

The Supreme Court adopted the lower court's decision to protect
a woman's right to choose, albeit on different grounds.14 The Court
determined that under the First Amendment a woman has a guaran-
teed zone of privacy within which the state may not regulate. 5 Thus,
up until a specified time the state may not interfere with a woman's

9 This Article recognizes that women have a qualified right to choose whether to terminate
a pregnancy. See Roe, 410 U.S. at 164-65.

10 Justice Blackmun was former legal counsel to the Mayo Clinic. See generally George C.
Annas, The Supreme Court, Privacy, and Abortion, 321 NEw ENG. J. MED. 1200 (1989). One of
Justice Blackmun's major goals was to prevent the government from interfering with the practice
of medicine and the doctor-patient relationship. See generally Bernard Woodward, THE BRETH-
REN: THE INSIDE STORY OF THE SUPREME COURT (Simon & Schuster 1979).

11 Roe, 410 U.S. at 113.
12 See id. at 117-18. The Texas statutes under attack were typical of those in effect in many

states during the last century. The challenge represented, in the majority's view, the influence of
recent attitudinal change, advancing medical knowledge and techniques, and revised thought
pertaining to an old issue. See also TEX. STATE PENAL CODE ANN. " 1191-1194, 1196 (West
1973).

13 See Roe, 410 U.S. at 114.
14 The Supreme Court based a woman's right to choose on a qualified constitutional per-

sonal right to privacy. See Roe, 410 U.S. at 153. The Texas District Court had established a
woman's right to choose based on the Fourteenth Amendment, the Ninth Amendment, and the
finding that the Texas statute was unconstitutionally vague. See id. at 122.

15 See id. at 163-64
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right to terminate her pregnancy.1 6 The Court reasoned that a state
may only override a woman's right to choose when its interests in the
pregnancy become compelling." To this end, the Court concluded
that all states were interested in the health of expectant mothers and,
at some point, in the protection of human life."

With respect to the varied competing interests, a woman's right to
choose, the state's interest in the mother's health, and the state's inter-
est in the unborn child, the Court established a trimester framework
delineating the boundaries between these competing interests.1 9 The
Court held that during the stage prior to approximately the end of the
first trimester, the abortion decision must be left to the pregnant
woman and the judgment of her attending physician." During the
second trimester, the state, in promoting its interest in the well-being
of the pregnant woman, may regulate abortion procedures in manners
which are reasonably related to the preservation of maternal health.2
Finally, in the third trimester, the state, in promoting its interests in
the potentiality of human life, may regulate and even proscribe abor-
tion, except where it is necessary for the preservation of the life or
health of the mother.22

1. The Viability Doctrine

The Court determined that the state's interest in potential human life
was "compelling" at the point of fetal viability.23 At this point of via-
bility, the Court reasoned, the fetus is presumed to be capable of
meaningful life outside the womb of the mother.24 It can be inferred
that this point included the ability to survive outside the womb either
with or without the assistance of artificial aid provided by then
existing and continually evolving medical technology in prenatal and
neonatal care. 25 The Court further established the presumptive rule

16 See id.
17 See id. at 163.
18 See id. at 163-164.
19 See Roe, 410 U.S. at 164-65.
20 See id. at 163.
21 See id. at 164.
22 See id.
23 See id. at 163.
24 See Roe, 410 U.S. at 163.
25 See id. at 160.
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that the point of fetal viability occurred at about 28 weeks, but could
occur as early as 24 weeks.26

In establishing this viability criteria, the Court ushered in a new
dependency in constitutional law. A constitutional determination of
rights would no longer be solely premised upon judicial interpretation
of the Constitution, but would also rely heavily upon continually
evolving medical technology.27 The stage was set for the viability stan-
dard's own demise. Faced with continually evolving medical technol-
ogy, Roe's viability standard, in the words of Justice O'Connor, began
on a "collision course with itself. 28

2. States' Reactions to the Roe Decision

States immediately accepted the decision and its trimester frame-
work albeit with occasional, minor modifications.29  In Planned
Parenthood of Central Missouri v. Danforth,3° the Court rejected the
premise that state legislation must specify a fixed number of weeks as
the point of fetal viability.31 In Danforth, the Missouri Act at issue
defined viability as "that stage of fetal development when the life of
the unborn child may be continued indefinitely outside the womb by
natural or artificial 'life-supportive systems."32 The Court stated
that since the time of viability may vary with each pregnancy, the
determination of viability is a matter best left to the reasoned judg-
ment of the attendant physician and should not be decided by the leg-
islature or the courts.33 In essence, the Court reiterated Roe's essential
holding while permitting flexibility in determining the point of fetal
viability.34 The Court helped frame the inherent conflict in its viability
standard, namely the potential shifting of the competing rights

26 See id.
27 See generally Roe, 410 U.S. 113.
28 City of Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 458 (1983)

(O'Connor, J., dissenting).
29 These minor modifications often dealt with defining the point of fetal viability, however,

throughout the Supreme Court's abortion opinions the definition of viability has remained con-
sistent. See e.g. Roe, 410 U.S. 113.

30 428 U.S. 52 (1976).
31 See id. at 63-65. (Danforth involved a challenge by two Missouri-licensed physicians and

Planned Parenthood challenging the constitutionality of the Missouri Abortion Statute on the
grounds that it unconstitutionally required spousal consent).

32 Id. at 62.
33 See id. at 64.
34 See id. at 63-64.
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presented by a woman's pregnancy as medical technology lowered the
gestational age of viability.

Subsequently, in Colautti v. Franklin,3 the Supreme Court invali-
dated a provision which required an attendant physician to attempt to
preserve the life of a fetus during an abortion if the physician deter-
mined, or had sufficient reason to believe that the fetus was or would
be viable. The Court reasoned that the statute must afford the attend-
ant physician some discretion in determining viability in order to be
constitutional.36 The Court in Colautti stated that "[v]iability is
reached when, in the judgment of the attending physician on the par-
ticular facts, there is a reasonable likelihood of the fetus' sustained
survival outside the womb, with or without artificial support. 37

Again, the Court reiterated an ever shifting definition of viability. In
so doing, the line between a woman's right to choose and the state's
right to regulate abortions remained obscured by a matter of continu-
ally evolving medical knowledge in prenatal and postnatal care.

In 1989, sixteen years after Roe, the initial deterioration of the
trimester framework began to take form. In Webster v. Reproductive
Health Services,38 the Court again considered the viability question
while considering several controversial provisions of a Missouri abor-
tion statute. 39 First, the Court affirmed the constitutionality of the
preamble of the statute which stated that life begins at conception.4 °

More pertinently, the Court affirmed the statute's allowance for via-
bility testing of fetuses which had presumptively attained the age of
twenty weeks gestation.41 The Court recognized this number because,
although then existing technology stated the limit of fetal viability to
be between twenty-three and one-half weeks and twenty-four weeks,
the calculation of gestational age is accompanied by an expected error

35 439 U.S. 379 (1979).
36 See id. at 397.
37 Id. at 388.
38 492 U.S. 490 (1989). State-employed health professionals and private nonprofit corpora-

tions providing abortion services brought suit in the District Court for injunctive and declaratory
relief challenging the constitutionality of a Missouri statute. The statute set forth in part: (1) that
the life of each human being begins at conception, (2) that a physician, prior to performing an
abortion on any woman whom he has reason to believe is 20 or more weeks pregnant, must
ascertain whether the fetus is viable by performing medical tests to determine the fetus' gesta-
tional age, weight and lung maturity. See also Mo. REv. STAT. " 1.205(1), (2) (1986).

39 See Webster, 492 U.S. at 490.
40 See id. at 506-7.
41 See id. at 515-20.
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rate of up to four weeks.42 Due to this discrepancy, the Court rea-
soned, the state had an important and legitimate interest in viable
fetuses.43 Accordingly, under the trimester framework announced in
Roe, and in light of the compelling state interest, the Missouri statute
was upheld.'

The Court's decision in Webster had two significant effects. First,
it highlighted the diminishing limit of viability as prenatal and neona-
tal technology advanced. Second, in recognizing the possibility of via-
bility at twenty weeks gestation, the opinion delivered a severe blow
to Roe's presumption of viability at twenty-eight weeks. The opinion
evidenced that a woman's right to choose was dependent upon medi-
cal technology and its potential for sustaining fetal life at increasingly
lower ages.

B. Pre-Viability v. Post-Viability Test: Planned Parenthood of
Southeastern Pennsylvania v. Casey

On June 29, 1992, Justice O'Connor, writing for a plurality of the
Court, announced the decision in Planned Parenthood of Southeastern
Pennsylvania v. Casey.45 Five Justices joined the first part of the plu-
rality opinion which retained and reaffirmed the essential holding of
Roe.46 The Court viewed the essential holding of Roe to be threefold.
First, a woman retains the right to an abortion without undue influ-
ence from the state before the fetus has become viable.47 Second, the
Court affirmed the right of the state to restrict abortions after viabil-
ity." Third, the state has a legitimate interest from the outset of the
pregnancy in protecting the health of the woman and the life of the
fetus that may become a child.49 Although the Casey opinion reaf-
firmed the essential holding of Roe, the trimester framework did not
survive the opinion. 0

42 See id. at 515-16.
43 See Webster, 492 U.S. at 516-20.
44 See id. at 516-21.
45 505 U.S. 833 (1992) (involving a challenge by abortion clinics and physicians, on due

process grounds, to the constitutionality of the 1988 and 1989 amendments to the Pennsylvania
abortion statute).

46 Id. at 845-46.
47 See id. at 846.
48 See id.
49 See id.
50 See Casey, 505 U.S. at 859-861. In the place of Roe's trimester framework the Court

announced a new test. The "undue burden" test replaced the trimester framework because, in

19971
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The plurality in Casey reiterated the constitutional line for a
woman's right to an abortion at the point of fetal viability. 51  The
Court drew this "clear line" in an attempt to give substance to a
woman's right to choose whether or not to carry her pregnancy to full
term.52 Following Casey, a woman has the right to choose to termi-
nate her pregnancy before viability. 3 After viability, this right may be
restricted or prohibited by the state. Additionally, the Court noted
that no changes of fact or medical knowledge had occurred since Roe
as to render viability more or less appropriate as the point at which
the balance of interests tip.55

In addition, the plurality reiterated the Court's definition of via-
bility.56 The Court adopted the definition of viability as announced in
Roe:

[T]he concept of viability, as we noted in Roe, is the time at which
there is a realistic possibility of maintaining and nourishing a life
outside the womb, so that the independent existence of the second life
can in reason and all fairness be the object of the state protection that
now overrides the rights of the woman.57

The Court commented that some advances in medical technology may
affect the precise point of viability, but this imprecision was within
tolerable limits. 58

II. THE SUPREME COURT'S VIABILITY STANDARD

A. Fetal Viability Defined

Black's Law Dictionary defines viability as the capability of liv-
ing.59 It is a term used to denote the ability and power a newborn

the Court's opinion, the trimester framework undervalues the state's interest in the abortion
decision. The "undue burden" test states "[a]n undue burden exists, and therefore a provision of
law is invalid, if its purpose or effect is to place a substantial obstacle in the path of a woman
seeking an abortion before the fetus attains viability." Id. At 862-64

51 See id. at 857-59.
52 See id.
53 See id. at 871.
54 See id. at 845-47.
55 See Casey, 505 U.S. at 853-55.
56 See id. at 858-60.
57 See id. at 871.
58 See id.
59 See BLACKS LAW DICrIONARY 1565 (6th ed. 1990).
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infant possesses of continuing existence.' In other words, viability is
"[t]hat stage of fetal development when the life of the unborn child
may be continued indefinitely outside the womb by natural or artifi-
cial life-support systems. 61

This definition of viability, which is in essence that adopted by the
Supreme Court, has remained essentially unchanged since the Court's
decision in Roe.6 Despite occasional criticism, its primary compo-
nents have consistently remained unchanged. First, viability requires
a realistic possibility of life outside the womb.63 Second, life may be
sustained either with or without the aid of resuscitation, ventilation,
and other neonatal procedures commonly used in the care of pre-term
infants.' This definition has survived scrutiny throughout the line of
abortion decisions with relatively few exceptions.

B. Presumptive Point of Viability

Incorporated into the Court's abortion decisions has been a pre-
sumptive point of viability: the point at which the fetus is presumed to
be viable. Under Roe, this point was established at twenty-eight
weeks gestation, although the Court noted that viability may occur as
early as twenty-four weeks.65 Sixteen years later, the point of pre-
sumed viability had fallen to twenty-four weeks, with an expected
error rate of four weeks mandating viability testing as early as twenty
weeks gestational age.66 Thus, what had previously been considered
the outer limit of viability, namely twenty-four weeks, was now con-
sidered the legally presumptive point of viability. Further, under the
Court's reasoning, the far limit of viability during this time period had
fallen from twenty-four to twenty weeks gestation.67 Accordingly,
although the Court had intended to adopt a clear linear standard
between the states' interests in maternal health, the potential life of
the unborn fetus, and a woman's right to choose, in reality, the Court
adopted a continually evolving standard dependent upon the present
state of prenatal and postnatal technology.

60 See id.
61 Id.
62 See Roe, 410 U.S. at 160.
63 See id.

64 See id.
65 See id.
66 See Webster, 492 U.S. at 515-21.
67 Compare Roe, 410 U.S. at 160 with Webster, 492 U.S. at 515-21.
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III. PRENATAL AND POSTNATAL TECHNOLOGY

The origins of institutional medical care of newborns can be
traced to nineteenth century Europe.68 The development of this new
medical field, however, was quickly curtailed,69 as physicians entered
other areas,70 and institutionalized care for newborns was taken over
by attendant nurses.71

In the United States and in Europe the onset of World War II
played a significant role in the return of physicians to the field of pre-
natal and neonatal care.72 During the war and thereafter a new and
revived emphasis was placed on procreation. This renewed interest
was sparked in part by the depletion of a significant amount of the
male population by the war as well as a desire to ensure future
strength by numbers should the threat of war again arise.

Survival rates of newborns dramatically increased as physicians
returned to the care of premature infants.73 Therapeutic advances,
such as the development of antibiotics and blood transfusions,
advances in the prenatal and neonatal technology, increased under-
standing of the physiology and pathology of the newborns, all
encouraged pediatricians to enter the field. 74 Accordingly, the return
of physicians to the care of newborns has led to significant advances in
prenatal and neonatal care during the last fifty years.

One of these advances has been the ability of medical technology
to dramatically increase the survival rate of extreme preterm infants.
Although aggressive modern medical procedures are often mandated
to save the lives of very premature infants, the results have been
remarkable in advancing the outer limits of fetal viability.75 For
instance, in 1973 the point of fetal viability was presumed at twenty-
eight weeks gestation.76 Today, however, that point has fallen to the
extent that by the turn of the century twenty-week gestational age

68 See P.M. Dunn, The Van Deventure Lecture. 'Prematurity: the changing scene'. 33 EUR. J.
OBSTETRICS GYNECOLOGY REPROD. BIOLOGY 33 (1989).

69 See id.
70 See id.
71 See id.
72 See id.
73 See Dunn, supra note 69.
74 See id.
75 See Marilee C. Allen, The Limit of Viability - Neonatal Outcome of Infants Born at 22

to 25 Weeks Gestation, 329 (22) NEW ENG. J. MED. 1597 (1993).
76 See Roe, 410 U.S. at 160.
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infants may have a realistic chance of survival outside the womb.77

Physicians now wage a regular battle against complications attributa-
ble to infants' extreme prematurity. Medical technology appears to be
winning the battle, resulting in dramatically reduced gestational ages
at which infants are now able to survive.

A. The Point of Fetal Viability under Roe v. Wade

In Roe, the Supreme Court undertook perhaps its most vexing
legal challenge, defining the point where human life begins. 78 It con-
sidered various divergent theories. First, the Court considered the
view that life did not begin until live birth.79 This concept has been
supported by various religions.8 ° Second, the Court considered the
common law's view that the point of "quickening" was the most
significant.81

Ultimately, the Court concluded that a medical definition should
be employed to define the point at which human life begins.82 The
Court noted that physicians and related scientists tended to focus
upon conception, live birth, or an interim point at which the fetus
becomes viable.83 After carefully considering these alternatives, the
Court designated fetal viability as the legal point where human life
begins.'

Next, the Court turned to current literature on prenatal care to
determine at what point viability occurs,85 and announced that a fetus
was presumed to be viable at twenty-eight weeks of gestational age,
although viability could occur as early as twenty-four weeks.86 The
twenty-eight week presumption was in accordance with the then

77 See Allen, supra note 76.
78 See Roe, 410 U.S. at 160-61.
79 See id. at 160.
80 See id. (the Court noted that this view appeared to be that of the Stoics, the predominant

belief of the Jewish faith, as well as the attitude of a large segment of the Protestant community).
81 See id. Quickening under the common law was defined as the first recognizable move-

ment of the fetus in utero, appearing usually from the 16th to the 18th week of pregnancy. Id. at
132.

82 See id. at 160.
83 See Roe, 410 U.S. at 160.
84 See id. at 163.
85 See id. at 161 n.62.
86 See id. at 160. For its determination, the Court consulted L. HELLMAN & J. PRITCHARD,

WILLIAMS OBSTETRICS 493 (14th ed. 1971) and DORLAND'S ILLUSTRATED MEDICAL DICTION-
ARY 1689 (24th ed. 1965). Roe, 410 U.S. at 160. See also Claudia P. Mangel, Legal Abortion:
The Impending Obsolescence of the Trimester Framework, 14 AM. J. L. & MED. 69, 72 (1988).
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existing medical evidence as to the point at which a fetus becomes
viable.87

B. The Point of Fetal Viability: 1973 to Present

In the last three decades, the limit of viability has fallen from
twenty-eight to twenty-two weeks gestational age.88 This result has
been achieved even though prenatal and neonatal care for premature
infants near the limits of viability has become increasingly complex.89

Medical technology can now regularly take credit for gestations so
short that just twenty years ago fetuses would have been considered
nonviable.90

In 1973, a fetus was considered to be viable at twenty-eight weeks
gestational age. 91 This was the point at which, if born, fifty percent of
the premature infants would survive either with or without the aid of
artificial life support.9 z However, if viability was considered to be the
point at which a fetus had the mere potential chance of survival,
rather than a minimum of fifty percent chance, the Supreme Court
recognized that viability could occur as early as twenty-four weeks
gestational age.93

By 1981, advances in medical technology had pushed back the
point of viability several weeks. 94 In 1981, infants born at gestational
age of up to twenty-six weeks had a survival rate of only twenty-one
percent.95 By 1986, Infants born at a gestational age of up to twenty-
six weeks had a survival rate of greater than fifty percent, with known
survival of infants possible at a gestational age of only twenty-three
weeks.96

87 See David Orentlicher, Webster and the Fundamental Right to Make Medical Decisions,
15 Am. J. L. & MED. 184 (1989).

88 See Dunn, supra note 69.
89 See generally Orentlicher, supra note 88.
90 See id.

91 See Roe, 410 U.S. at 160.
92 See Orentlicher, supra note 88.
93 See Roe, 410 U.S. at 160.
94 See T. Bruce Ferrara et al., Changing Outcome of Extremely Premature Infants: Survival

and Follow-Up at a Tertiary Center, 161 AM. J. OaSTETRics GYNECOLOGY 1114 (1989).
95 See id. at 1116.
96 See id. at 1116. See also Orentlicher, supra note 88 at 185.
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More recently, a 1993 study recorded the survival rate of 142
infants born at twenty-two to twenty-five weeks gestation 97 from May
1988 through September 1991.98 The study found that survival rates
were positively correlated with the increase of gestational age at
birth.99 None of the twenty-nine infants born at twenty-two weeks
gestation survived. 1"° Six of forty (15 percent) infants born at twenty-
three weeks gestational age survived.1"' Nineteen of thirty-four (56
percent) of the infants born at twenty-four weeks survived.10 2 Finally,
thirty-one of thirty-nine infants (79 percent) born at twenty-five weeks
gestational age survived. 10 3 The number of complications experienced
by an individual infant post-delivery was inversely correlated to gesta-
tional age at birth. 4 Only two percent of the infants born at twenty-
three weeks gestational age survived without severe abnormalities on
examination by cranial ultrasonography, as compared with twenty-one
percent of those infants born at twenty-four weeks and sixty-nine per-
cent of those born at twenty-five weeks.10

In the twenty-four years since the Roe decision was announced,
the limit of fetal viability has fallen significantly. Roe's presumption
of viability at twenty-eight weeks gestational age has clearly been out-
dated by rapid technological development in the medical community.
If viability is defined as the point at which fifty percent of premature
infants will survive at birth, viability would now presumptively be at
twenty-four weeks gestational age.1°" Under Roe, a fetus of twenty-
four weeks gestational age would presumably be non-viable. 107 Fur-

97 See id. Allen, supra note 76 at 1597. The researchers chose to examine infants born at
twenty-two to twenty-five weeks gestation in order to include those infants born one week
before and one week after the limit of viability as suggested in the current literature.

98 See id. at 1598
99 Id.
100 Id.
101 Id.
102 See Allen, supra note 76.
103 Id.
104 Id. With premature infants, the more premature they are, the higher the incidence of

neonatal complications, as determined by the length of the hospital stay, the number of days on
mechanical ventilation, and the presence of retinopathy of prematurity, periventricular or
intraventricular hemorrhage, or periventricular leukomalacia.

105 Id. Cranial Ultra Sonography, or ultrasound, is a diagnosing technique in which very
high frequency sound waves are passed into the body; the reflected echoes are detected and
analyzed to build a picture of the cranium. THE AM. MED. ASS'N ENCYCLOPEDIA OF MED. 1019
(1989).

106 See Allen, supra note 76, at 1598.
107 See Roe, 410 U.S. at 160.
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ther, if viability is considered as the point of any realistic chance of
survival, viability would presently be defined at twenty-three weeks
gestational age, five weeks lower than that thought feasible by the
Court and medical community in 1973.108

C. The Decline of the Point of Fetal Viability

As medical technology progresses, the limit of viability will
undoubtably continue to decrease. A continual decrease in the point
of viability, however, is not immune from impediments. There is an
anatomical threshold for fetal survival currently at about twenty-three
to twenty-four weeks gestation.10 9 This threshold exists because the
fetal lungs do not develop sufficiently to permit normal or even
mechanically-assisted breathing before twenty-three to twenty-four
weeks gestation.110

Two experimental treatments that are being utilized to break this
threshold are liquid ventilation' and surfactant treatment. 12 Cur-
rently, a human infant born without fully developed cardiopulmonary
organs cannot survive. To eliminate this problem, scientists have
recently experimented with the liquid ventilation of preterm animals
to test whether or not cardiopulmonary growth could occur outside
the womb." 3 Thirty-one preterm lambs were studied."l 4 Immediately
after delivery, ventilation commenced.1 1 5 By utilizing the techniques
in the study effective arterial oxygenation, CO2 elimination, acid-base
status, and cardiovascular stability were supported independent of

108 See Allen, supra note 76.
109 See Orentlicher, supra note 88, at 185.
110 See id.
111 See M.R. Wolfson et. al., A New Experimental Approach for the Study of Cardiopulmo-

nary Physiology During Early Development, 65 APPLIED PHYSIOLOGY 1436 (1988). Surfactant
treatment is the injection of complex hydrocarbons into the cardiopulmonary system to allow the
expansion of the lungs. A surfactant is any substance that when dissolved in water or an aque-
ous solution reduces its surface tension or the interface tension between the surfactant and
another liquid. See THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1914 (2d
ed. 1987).

112 See generally, Allen, supra note 76.
113 See Wolfson, supra note 112. Liquid ventilation is a means of oxygenation exchange

utilizing a liquid medium as opposed to a gaseous exchange. It is used to negate surface tension
of the pulmonary system cellular immaturity for osmotic gases. The effect is that it permits the
cardiopulmonary system to function and mature in extremely premature gestational ages.

114 See id. at 1436.
115 See id. at 1436-37.
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gestational age.'1 6 The findings in the study demonstrated that liquid
ventilation negates the dependency of effective pulmonary gas
exchange on surfactant development, in essence, permitting the fetal
lungs to ventilate while still undergoing development and growth.'1 7

Accordingly, this new technology, although still in developmental
stages on non-human test subjects, may one day permit infants to be
born without fully developed cardiopulmonary systems.' 8 In so
doing, liquid ventilation could negate the current barrier to decreasing
the outer limit of viability imposed by insufficiently developed cardi-
opulmonary systems and thereby greatly diminish the lower limit of
fetal viability.

Surfactant treatment, u9 the second experimental treatment, is
also presently being employed to combat complications experienced
in the care of extremely premature infants. This treatment has also
increased survival rates of premature infants whose cardiopulmonary
system have not fully developed."' Simply put, surfactant treatment
is the injection of complex hydrocarbons into the cardiopulmonary
system to allow the expansion of the lungs. It enables lung expansion
in extremely premature infants who otherwise could not expand their
own lungs due to surface tensions too severe for their own strength to
inflate. This treatment enables the lungs to expand and the infant to
begin cardiopulmonary functions at a much earlier gestational age.
Accordingly, the utilization of this new treatment has, and will con-
tinue to decrease gestational age of fetal viability.

In short, medical technology in prenatal and neonatal care is low-
ering the age of viability at an astonishing rate. As medical research-
ers strive for greater improvements in their field, we may expect
viability to continue to decrease. The presumption in 1973 of twenty-
eight weeks as the point of fetal viability has now decreased to
between twenty-three and twenty-four weeks with reported cases
where infants survived with gestational ages of twenty-two weeks or
less.'21 If the past three decades are any indication of what may occur

116 See id. at 1441.
117 See id.
118 See Wolfson, supra note 112 at 1441.
119 Surfactant is defined as "a surface active agent." See BLAKISTON ILLUSTRATED MEDI-

CAL DICTIONARY 703 (2nd ed. 1960). A surface active agent is "any substance that modifies the
character of a surface usually by lowering the interfacial tension." Id.

120 See generally, Allen, supra note 73.
121 See Roe, 410 U.S. at 160.
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in the future, the point of fetal viability will undoubtably continue to
decrease. If advances in medical technology continue, it may be fea-
sible that one day viability may even occur at conception. Whatever
the case may be, one point is clear: the limit of viability of a human
fetus is continually decreasing and any attempt to pinpoint a static
point of viability will inherently fail.

IV. THE VIABILITY STANDARD RECONSIDERED

The improved probability of survival of preterm infants calls into
question the validity of the viability standard. The Supreme Court's
abortion decisions have chosen the continually evolving point of fetal
viability as a purported bright line between the rights of the state and
the rights of women. Accordingly, the Court's abortion decisions rely
upon current medical technology to determine the point of viability.
In the years since Roe the limit of viability has decreased. This dimin-
ishing point of fetal viability is the result of the inherent arbitrary
nature of the Supreme Court's viability standard.

In Roe, the subsequent abortion decisions, and Casey, the Court
used the limit of viability as the point at which a woman's right to
privacy must yield to the state's interest in maternal health and the
potential life within the mother.122 Throughout this line of decisions
the definition of viability has remained consistent. The Court has
repeatedly held viability as the time that a fetus may reasonably sur-
vive outside the womb with or without the assistance of medical aid.123

Implicit in this definition is a reliance on medical knowledge and its
ability to aid in the survival of increasingly premature infants. Fur-
ther, the Court has presumed a gestational age of viability throughout
its line of decisions which has perpetually decreased with the advances
in prenatal and neonatal care.1 24

The problem with the viability standard is that it continually
evolves. An uncertain line of demarcation should not be employed to
delineate a sharp separation between constitutional rights. This ficti-
tious point attempts to separate the fundamental right of a woman to
exercise dominion over her own body from the state's interest in regu-
lating abortion to protect maternal health and the potential life matur-
ing within a woman. By employing the viability standard the Court

122 See Roe, 410 U.S. at 163; see also Casey, 505 U.S. at 857-59.
123 See Roe, 410 U.S. at 160; see also Casey, 505 U.S. at 858-60.
124 See Roe, 410 U.S. at 160.
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attempts to define a clear point of delineation that is, in fact, inher-
ently blurred.

Under Roe, a fetus was presumptively viable at twenty-eight
weeks. 25 In 1973, this presumption was supported by medical tech-
nology.126 The imminent advance of medical technology, however,
would assuredly continue to diminish the point of fetal viability.

In Casey, the Court reiterated the pre-viability and post-viability
standards, but rejected the trimester framework announced in Roe.12 7

Again the Court drew the constitutional line at viability and perpetu-
ated the inherently arbitrary standard previously annunciated. 128 It
defined viability as the time at which there is a reasonable possibility
of continued life outside the womb either with or without the aid of
modern medical technology. 129 Although the Court acknowledged
that the point of viability had decreased since their decision in Roe, it
nonetheless stated that the imprecision in determining the actual point
of viability attributable to advances in medical technology was within
tolerable limits. 130

Again the Supreme Court permitted the line between a woman's
right to terminate her pregnancy and the state's interest in maternal
health and potential human life to remain blurred. Although the
Court stated a new point of presumed viability at twenty-four weeks
gestation, the inherent arbitrariness of the standard remained
unchanged. 31 Presumptions do not establish the viability of a fetus;
medical technology establishes the viability of the fetus. In reaffirm-
ing viability as the point where a shifting of rights occurs between the
conflicting interests in a woman's pregnancy, the Supreme Court per-
petuated an imprecise and arbitrary delineation of rights by relying on
a continually shifting standard.

V. THE WOMAN'S DIMINISHING RIGHT TO CHOOSE

One consequence of the shifting viability standard is the diminu-
tion of a woman's right to choose to terminate her pregnancy. A
woman's absolute right to terminate her pregnancy exists only before

125 See id.
126 See id. at 160-61.
127 See Casey, 505 U.S. at 857-60.
128 See id.
129 See id.
130 See id.
131 See id. at 560.
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the fetus is viable. In 1973, the state's interest in the potential human
life became compelling at the point of fetal viability then presumed to
be twenty-eight weeks gestational age.'32 At this point, a woman's
right to terminate her pregnancy defers to the state's interest in the
protection of the potential life within her.

In 1993, a woman's right to choose was further curtailed by the
decision in Casey. Casey's pre-viability versus post-viability rule per-
mitted a woman the right to choose to terminate her pregnancy at the
point of presumptive viability."' The Court lowered this presumptive
age from twenty-eight to twenty-four weeks gestation; beyond this
point a woman could not terminate her pregnancy. 134

In roughly two decades, a woman's opportunity to exercise her
right to choose abortion was diminished by four weeks. Moreover,
present and continually evolving medical technology threatened to
diminish her right even further. During the past several years,
surfactant treatment has played a significant role in lowering the ges-
tational age of viability. When liquid ventilation techniques are per-
fected and employed in extremely premature infants, the limit of
viability will assuredly decrease again. Thus, by the turn of the cen-
tury, it is feasible, albeit speculative, that infants may regularly survive
at gestational ages below twenty weeks. And given the rapid advance-
ments in medical science, can the possibility of one day achieving via-
bility at conception, under the current definition, even truly be
disregarded? If such an advancement occurs, a woman's right to
choose will be completely eliminated under the current constitutional
interpretation of the law of abortion.

It is the continually decreasing point of fetal viability that has
diminished a woman's right to choose whether or not to terminate her
pregnancy. Under current law, a woman has the constitutional right
to terminate her pregnancy up until the point of fetal viability. There-
after, she may not terminate her pregnancy. Assuming that medical
science continues with the same momentum seen over the past two
decades of advances in prenatal and postnatal care, a woman's right to
terminate her pregnancy under the current viability standard may
soon disappear.

132 See Roe, 410 U.S. at 160.
133 See Casey, 505 U.S. at 860.
134 See id.
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This diminishing right is what Justice O'Connor envisioned. 135

She predicted that the viability standard was on a collision course with
itself. Improvements in medical technology will inevitably occur and
correspondingly the point at which a state may regulate the right to an
abortion will collide with the woman's right to choose.13 6

VI. ALTERNATIVES TO THE CURRENT VIABILITY STANDARD

Medical technology continues to make advances in prenatal and
neonatal care. These advances should continue to lower the limit of
fetal viability. Accordingly, modifications and possible alternatives to
the viability standard should be considered.

A. Modification of the Viability Doctrine

The fundamental shortcoming of the viability doctrine is its
inability to state a precise point where the right to an abortion exists.
The following variations could more succinctly articulate the line
between the competing interests in a woman's pregnancy, while main-
taining the use of fetal viability as the instrumental element in the
standard. Accordingly, the present state of abortion under existing
law would be clarified by eliminating the inconsistencies inherent in
the Court's present employment of the viability standard.

1. The "Natural Viability Standard"

One alternative to the present state of the viability doctrine is the
"Natural Viability Standard."'37 Under this view, viability would be
defined as that point where the fetus is capable of survival outside of
the womb without the aid of artificial life support.'38 The rationale for
this doctrine rests on the notion that the state has a greater interest in
preserving the life of a "naturally viable" fetus rather than a fetus
which can survive only by utilizing artificial forms of life support. 139

A benefit of this alternative would be to insulate the competing
rights involved in defining the legality of abortion from the advances
in medical technology. 140 At some point of fetal gestation, viability

135 See City of Akron, 462 U.S. at 458 (O'Connor, J., dissenting).
136 See id.
137 Mangel, supra note 87, at 88.
138 See id.
139 See id.
140 See id.
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could be established and a strict line drawn between the rights of a
woman and the interests of the state. Accordingly, the certainty
desired in the constitutional rights arena could be achieved.

2. "Capacity for Consciousness"

A second alternative in redefining the point of fetal viability is
the point at which the fetus achieves cerebral development sufficient
for consciousness.141 This method would present a more concrete
method for determining the point at which the state can prohibit a
woman from obtaining an abortion in the interest of protecting the
potential human life as opposed to the current standard.142

The basis of this alternative originates from the definitions of life
and death. The cessation of brain function is currently the accepted
clinical definition of death.143 The rationale for this definition is
straightforward. The brain stem controls the essential automated
functions of life (e.g., pulmonary respiration, cardiovascular activity,
temperature control). Without brain activity the automated functions
of life shut down. Although these functions may be maintained by
machine, a human in this state is considered clinically dead.

The commencement of brain stem activity somewhat ironically
does not presently define the point at which life begins. 144 Brain stem
function in a fetus is demonstrable by 10.5 weeks gestational age. 14 5

As of yet, no court has accepted this as the point of fetal viability.
Perhaps this is attributable to the Supreme Court's explicit reticence
to decrease a woman's right to an abortion, although implicitly per-
mitting this right to gradually diminished under the current standard
with the advances in medical technology.

However, one inherent weakness of the "capacity for conscious-
ness" method is the difficulty in determining the precise amount of
brain activity that is indicative of fetal consciousness. Such a system
would mandate a costly and complex individualized determination of
viability. Further, employment of this standard would not cure the
inherent defect in the present viability standard, namely, that both are

141 See id., citing Milby, The New Biology and Question of Personhood: Implications for
Abortion, 9 AM J. L. & MED. 31, 91 (1983).

142 But see, Mangel, supra note 84, at 89.
143 See Mangel, supra note 84, at 88.
144 See id.
145 See BARUCH BRODY, FETAL HUMANITY AND THE THEORY OF ESSENTIALISM, PHILOS-

OPHY & SEX (Baker & Elliston 1975).
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dependent upon the present state of medical technology to define the
point at which the fetus becomes viable. 146

3. Determination of Viability by an Ad Hoc Committee

Another alternative would have the point of fetal viability in each
state determined by an interdisciplinary ad hoc committee.147 Until
this point, individual physicians have been charged with the responsi-
bility of determining whether a fetus was viable. Accordingly, physi-
cians possess the power, albeit implicit, to determine when the state's
interest in maternal health and the potential human life becomes com-
pelling. A committee composed of physicians and related scientists
could remove the unchecked discretion of individual physicians in
making a determination regarding viability by concurring on a defini-
tive point of viability. Such a system would add certainty and credibil-
ity to the pre-viability/post-viability rule announced in Casey and
would belay much of the doubts about the viability line.

This system, however, could still be subject to the same intrinsic
defects as the Supreme Court's viability standard. First, as medical
technology continues to develop, the point of viability should continue
to fall. Second, by relying on a committee's recommendations, the
Court would still employ a rigid point of viability. This method would
likely fail to cure the flaws inherent in the Supreme Court's present
standard.

B. Alternatives to the Viability Standard

It is clear that the present viability standard is not an effective
point in determining the boundaries of the rights involved in the abor-
tion decision. Accordingly, alternatives rather than amendments have
been suggested to the viability standard. These alternative standards
would remove viability as a consideration in determining the rights of
the state against the rights of a woman.

146 See Mangel, supra note 87, at 88.
147 See id. at 89, citing Lenow, The Fetus as a Patient: Emerging Rights as a Person?, 9 Am.

J. L. & MED. 1, 28 (1983).
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1. Strict Line of Delineation

One alternative would be to employ a firm cutoff point to a
woman's right to choose to terminate her pregnancy. 48 Such a line
would eliminate the present dilemma of a shifting standard. This stan-
dard would eliminate any arbitrariness or discretion on the part of
individual physicians in determining whether or not the fetus is viable.
Most important, it would delineate a set point where a woman's right
to choose ends and the state's interests in maternal health and the
potential human life begins.

Several questions become apparent concerning this standard. At
what point should the line be drawn? Should the viability of the fetus
affect this strict point of delineation? Although this standard would
provide a strict point separating the rights of the state and the woman,
its inflexibility would be its greatest detriment. Much like the pre-
sumptive point of viability under the Supreme Court's analysis, a ges-
tational cutoff point would have to be determined. In so doing, the
Court would face the same dilemma it does now.

2. Prohibition of Abortion

Another alternative is to completely prohibit abortion. This
alternative rule would eliminate any arbitrariness inherent in the cur-
rent regime. One possible exception to this rule would be instances in
which the mother's life depended upon the termination of her
pregnancy.

This standard would undoubtedly be attacked for its breadth. It
would completely eliminate a woman's right to choose and in so doing
unravel twenty-three years of constitutional interpretation. Further-
more, the United States has already experienced the ramifications of
prohibiting abortion. 4 9 Before the procedure was legalized, mishan-
dled criminal abortions were the leading cause of maternal deaths in
the 1960s."5° The legalization of the procedure was in part a reflection
of changing social attitudes, as well as a need to regulate a widely-
sought procedure with or without the sanction of the law.15'

148 See id. at 89-90, citing Rhoden, The New Neonatal Dilemma: Live Births from Late
Abortions, 72 GEO. L. J. 1451 (1984).

149 See Susan R. Estrich & Kathleen M. Sullivan, Abortion Politics: Writing for an Audience
of One, 138 U. PA. L. REV. 119, 154 (1989).

150 See id.
151 See Roe, 410 U.S. at 136-52.
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Although this standard would nullify any confusion associated with
the present viability standard, undoubtably its costs, as seen in pre-
abortion America, outweigh its benefits.

3. A Woman's Absolute Choice
A final alternative is to allow a woman total discretion as to

whether and when to terminate her pregnancy. This option would
give her the freedom to terminate up until the birth of her infant.
Once again, although this alternative would solve the dilemma
presented by the present state of the Supreme Court's viability stan-
dard, given the Court's consistent analysis of fetal rights, it is unlikely
that such a measure would ever be adopted.'52

Two of the fundamental underpinnings of the Roe decision were
to advance the state's interest in protecting maternal health as well as
the potential life off the fetus.153 The Court in Roe and its progeny
never abandoned its view that at some point the state's interest in
these two matters becomes so compelling as to override a woman's
right to privacy. Consequently, although an absolute right to an abor-
tion throughout all stages of fetal development would obviate the via-
bility dilemma, it appears the state will not abandon its compelling
interest in potential lives.

CONCLUSION

By continuously upholding the viability standard, the Supreme
Court perpetuates an arbitrary point for determining where a
woman's constitutional right to choose ends and the state's interest in
her pregnancy begins. This standard, as first enunciated in 1973, has
been reiterated throughout all of the Court's abortion decisions. This
standard's time has come to pass.

Anticipated advances in medical technology render the viability
standard obsolete. As the lower limit of viability decreases, the corre-
sponding ability of a woman to choose whether to terminate her preg-
nancy will diminish. Each advance in medical technology as to
prenatal and neonatal care furthers the inevitable diminution of a
woman's right to choose under the current legal regime. Hence, a
new standard must be employed or an amendment to the present via-
bility standard must be enacted, through legislative or judicial means,

152 See id. at 163-65.
153 See id. at 150.
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before a woman's constitutional right to choose is completely
eradicated.


