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INTRODUCTION

Until recently, the circuit courts of appeal were divided on
whether the First Amendment' protections that had been granted to
public employees2-protection from dismissal based on overt political
expression or party affiliation-should be extended to independent
contractors. Some circuits denied independent contractors constitu-
tional protection on the ground that they are less dependent on gov-
ernment jobs than public employees.3 The rationale offered was that
independent contractors can be dismissed by one government agency
without affecting their ability to find jobs with other government enti-
ties or in the private sector. Conversely, other circuits held that
independent contractors, like public employees, are protected from
retaliation resulting from the exercise of their First Amendment
rights.4 In companion cases, the Supreme Court recently granted
independent contractors the same First Amendment protection
enjoyed by public employees for many years. In Board of County

1 The First Amendment provides: "Congress shall make no law respecting an establishment
of religion, or prohibiting the free speech thereof; or abridging the freedom of speech or of the
press; or the right of the people peaceably to assemble, and to petition the Government for a
redress of grievances." U.S. CONST. amend. I. The First Amendment explicitly protects free-
dom of speech from interference by the government. Although the freedom of association is not
expressly enumerated in the First Amendment, it is inherently present within a penumbra where
belief and privacy are protected from governmental interference. See NAACP v. Alabama ex
rel. Patterson, 357 U.S. 449, 462 (1958) (holding freedom of association to be an independent
right that is on equal status with the other rights expressly enumerated in the First Amendment).

2 All references to public employees in this case note pertain to non-civil service public
employees.

3 See Downtown Auto Parks, Inc. v. City of Milwaukee, 938 F.2d 705, 709 (7th Cir. 1991)
(citing LaFalce v. Houston, 712 F.2d 292, 294 (7th Cir. 1983)). See also Horn v. Kean, 796 F.2d
668, 675 (3rd Cir. 1985) (citing with approval LaFalce, 712 F.2d at 294).

4 See Blackburn v. City of Marshall, 42 F.3d 925, 931 (5th Cir. 1995); Abercrombie v. City
of Catoosa, Okla., 896 F.2d 1228, 1233 (10th Cir. 1990).
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Commissioners, Wabaunsee County, Kansas v. Umbehr, the Supreme
Court held that the First Amendment protects independent contrac-
tors from termination or non-renewal of at-will government contracts
in retaliation for their exercise of freedom of speech.6 Furthermore,
in O'Hare Truck Service, Inc. v. City of Northlake,7 the Supreme Court
held that the First Amendment protects independent contractors from
being discharged for refusing to support a political party or its
candidates.8

Prior to the decisions in these companion cases, the Supreme
Court had developed different lines of precedent for determining the
extent of a public employee's First Amendment rights to freedom of
expression and political affiliation. Because independent contractors
now enjoy the same First Amendment protections as public employ-
ees, these two lines of Supreme Court precedents will also apply in
cases where the First Amendment rights of independent contractors
are disputed.9 In cases involving freedom of expression, the Court
uses an ad hoc balancing test to decide whether First Amendment
protection is warranted.' ° On the other hand, in cases involving polit-
ical affiliation, the Court employs a categorical test.1 However, the
Supreme Court has offered the lower courts little guidance on how to
deal with a hybrid case of political activity that involves both overt
expression and political affiliation.

5 116 S. Ct. 2342 (1996).
6 See id. at 2352.
7 116 S. Ct. 2353 (1996).
8 See id. at 2361.
9 See infra note 15 and accompanying text.
10 The Court uses the balancing test first announced in Pickering v. Board of Educ., 391

U.S. 563 (1968) and more fully developed in Connick v. Myers, 461 U.S. 138 (1983) and Rankin
v. McPherson, 483 U.S. 378 (1987) to analyze cases involving public employees' First Amend-
ment rights to freedom of expression. When applying this test, the Court balances the state's
interest in the effective functioning of the public employer's venture with the employee's interest
in speaking on matters of public concern. The Court has concluded that the employer's interest
in firing the employee is minimal when the employee does not hold a confidential or policymak-
ing position because danger to the venture's effective functioning is minimal. See Rankin, 483
U.S. at 390-91.

11 The Court uses the categorical test developed in Elrod v. Burns, 427 U.S. 347 (1976) and
reaffirmed in Branti v. Finkel, 445 U.S. 507 (1980) and Rutan v. Republican Party, 497 U.S. 62
(1990) to analyze cases involving public employees' First Amendment rights of freedom of polit-
ical affiliation. This test only requires a court to determine whether party affiliation is an appro-
priate requirement for the effective performance of the employment position involved. In
making this determination, a court should consider whether the employee holds a confidential or
policy making position. See Elrod, 427 U.S. at 367.
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The recent Umbehr decision was a clear-cut case involving only
the First Amendment right to freedom of expression. The independ-
ent contractor in Umbehr alleged that his trash hauling contract was
not renewed by the county in reprisal for his overt speech activities
that included criticizing the defendant Board of County Commission-
ers at board meetings and in local newspaper editorials. 12 Conse-
quently, the Court remanded the case with instructions to analyze the
independent contractor's free speech rights using the ad hoc balancing
test.13 Conversely, the O'Hare decision was a hybrid case involving
both political affiliation and overt expression.

In O'Hare, the towing service alleged that it was removed from
the city's rotation lists as a result of its owner's refusal to contribute to
the mayor's reelection campaign (political affiliation component) and
open support for the mayor's opponent including placing campaign
posters at O'Hare's place of business (overt expression component).14

Because the O'Hare decision was not a clear-cut instance of retalia-
tion on the basis of either overt expression or political affiliation, the
Supreme Court remanded the case with instructions that the lower
court should decide whether the ad hoc balancing test or categorical
test should govern. 5 Thus, the Supreme Court left it to the lower
court to make the difficult determination of which test is better suited
to analyze hybrid cases of political activity involving independent con-
tractors' First Amendment rights.

Part I of this paper examines the two lines of precedent that the
Supreme Court has developed to analyze the First Amendment rights
of public employees and independent contractors. 16 Part II analyzes
the Supreme Court's decision in O'Hare and Justice Scalia's dissent.
Part III examines the two approaches the circuit courts have devel-
oped to decide hybrid cases of political activity-the "spectrum" and
"separate tests" analyses. Part IV explains why the lower courts
should determine the employer's motivations for dismissal in deciding
which line of precedent should be used to analyze such a hybrid case

12 See Umbehr, 116 S. Ct. at 2345-46.
13 See id. at 2352.
14 See O'Hare, 116 S. Ct. at 2356.
15 See id. at 2361.
16 The terms "public employee" and "independent contractor" are used interchangeably in

this case note because both are entitled to the same First Amendment protections. However, it
should be noted that independent contractors are not employees of the government in the tradi-
tional sense.
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of political activity as was involved in O'Hare. Part IV also discusses
why the line of precedent setting forth the categorical test should be
used when it is not possible for the lower courts to discern the
employer's motivations. 7 Finally, Part IV describes the logistics of
the categorical test by applying it to the facts of the O'Hare case.

I. BACKGROUND

A. Supreme Court Precedent for Analyzing Cases Involving
Freedom of Expression

In Pickering v. Board of Education,18 the Supreme Court first
articulated a test for determining whether an employee has been
unconstitutionally dismissed in reprisal for commenting on matters of
public interest. In Pickering, a school teacher was fired by the Board
of Education for sending a letter to a local newspaper that was critical
of the way the Board had handled past proposals to raise new reve-
nues for the schools. 9 The Supreme Court held that the Board of
Education could not dismiss a public employee because he exercised
his right as a citizen to speak truthfully on matters of public impor-
tance.20 The Court arrived at this conclusion by balancing "the inter-
ests of the teacher, as a citizen, in commenting on matters of public
concern and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its
employees. "21

The Court evaluated the State's interest in promoting efficiency
based upon the following criteria: (1) the effect of the speech on the
supervisor's ability to maintain discipline,22 (2) the effect of the speech
on the harmony among coworkers,23 (3) the impact of the speech on
the daily operation of the employer's establishment,24 (4) the impact
of the speech on the speaker's performance of his duties,25 and (5) the

17 In this case note, the term "employer" is used loosely to refer to a governmental body
that employs public employees and also a governmental body that contracts with independent
contractors.

18 391 U.S. 563 (1968).
19 See id. at 564.
20 See id. at 574.
21 Id. at 568.
22 See id. at 570.
23 See Pickering, 391 U.S. at 570.
24 See id. at 572-73.
25 See id.
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intimacy of the relationship between the employer and the employee
who criticized him-whether it can be characterized as a "close work-
ing relationship" that requires personal loyalty to function properly.26

The Supreme Court determined that the balance weighed in the
teacher's favor on all of the factors.27 Therefore, the Board of Educa-
tion acted unconstitutionally when it fired him.28

In Mt. Healthy Board of Education v. Doyle,29 the Supreme Court
elaborated on the balancing test it had developed in Pickering. Spe-
cifically, the Supreme Court addressed the correct placement of the
burden of proof.3" In cases involving the First Amendment rights of
public employees, the Supreme Court has placed on the employee the
initial burden of proving that "his conduct was constitutionally pro-
tected, and that this conduct was a 'substantial factor' or ... a 'moti-
vating factor' in the [employer's] decision not to rehire him."31 If the
employee meets his burden, then the employer may avoid liability if it
can prove "by a preponderance of the evidence that it would have
reached the same decision ... even in the absence of the protected
conduct. "32

The Supreme Court further clarified the Pickering test in Con-
nick v. Myers," a case in which an assistant district attorney con-
tended that she had been fired because she exercised her right of free
speech by preparing and distributing a questionnaire to her cowork-
ers.34 The questionnaire contained inquiries regarding "office transfer
policy, office morale, the need for a grievance committee, the level of
confidence in supervisors, and whether employees felt pressured to
work in political campaigns."35 The Court emphasized that the Pick-
ering balancing test is only to be applied when the employee speaks
on a matter of public interest. Thus, "[w]hen the employee expression
cannot be fairly considered as relating to any matter of political,
social, or other concern to the community," government officials

26 See id. at 570.
27 See id. at 572-73.
28 See Pickering, 391 U.S. at 574-75.
29 429 U.S. 274 (1977).
30 See id. at 286-87.
31 Id. at 287.
32 Id.
33 61 U.S. 138 (1983).
34 See id. at 141.
35 Id.
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should be given wide discretion in managing their offices.36 Although
the Supreme Court noted that the question of whether employees felt
pressure to work in political campaigns addressed a matter of public
interest, the Court determined that the questionnaire, when viewed as
a whole, "touched upon matters of public concern in only a most lim-
ited sense."37 Therefore, in Connick, the Court held that the dis-
charge of the assistant district attorney did not violate the attorney's
constitutionally guaranteed right of free speech because the question-
naire primarily concerned the private interest of internal office
policy.38

The Supreme Court's most recent elucidation of the Pickering
test was set forth in Rankin v. McPherson,39 a case in which a clerical
employee for the county constable's office was dismissed for a polit-
ical remark she made to a fellow employee during a private conversa-
tion.4" The Court first determined that the employee's comment, "if
they go for [President Reagan] again, I hope they get him,"41 dealt
with a matter of public concern.42 Next, the Court applied the Picker-
ing test and found that it weighed in the employee's favor. 4 3 In apply-
ing the Pickering test, the Court emphasized that the state interest
component of the balancing test focuses on "the effective functioning
of the public employer's enterprise."' Furthermore, the Court stated
that in weighing the state's interest "some attention must be paid to
the responsibilities of the employee within the agency. The burden of
caution employees bear with respect to the words they speak will vary
with the extent of authority and public accountability the employee's
role entails. '45 Thus, the Court concluded that, where "an employee
serves no confidential, policymaking, or public contact role,' 46 an
employer's interest in firing him is small because "the danger to the

36 See id. at 146.
37 Id. at 154.
38 See Connick, 461 U.S. at 154.
39 483 U.S. 378 (1987).
40 See id. at 380-82.
41 Id. at 381.
42 See id. at 386.
43 See id. at 388-89.
44 Rankin, 483 U.S. at 388.
45 Id. at 390.
46 Id. at 390-91.
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agency's successful functioning from that employee's private speech is
minimal."47

The Court also reaffirmed by holding that the Pickering balanc-
ing test, as modified by the Mt. Healthy, Connick, and Rankin deci-
sions, remains the basic framework for analyzing cases involving overt
expression. As a result, courts continue to apply the Pickering test to
cases involving public employees' claims that they have been wrong-
fully discharged for speaking about matters of public concern.

B. Supreme Court Precedent for Analyzing Cases Involving
Political Affiliation

In addition to the line of cases that set up an analytical frame-
work for determining public employees' First Amendment right to
freedom of expression, the Supreme Court decided a line of cases that
established a framework for determining public employees' First
Amendment rights to freedom of political association. Specifically,
these cases confronted the issue of when it is permissible for a newly-
elected government official to use the patronage practice of dismissing
employees, or threatening them with dismissal due to their loyalty to
the defeated political party, despite the restraint such a practice places
on the employees' freedoms of political belief and expression.

In Elrod v. Burns,' the Supreme Court first articulated a test for
determining whether an employee has been unconstitutionally dis-
missed because of his political affiliation. The plaintiffs in Elrod, who
were non-civil service employees of a sheriff's office, alleged that they
were dismissed or threatened with dismissal solely because they were
not affiliated with or sponsored by the political party of the current
sheriff.49 The Supreme Court held that the employees stated a valid
claim for deprivation of constitutional rights secured by the First and
Fourteenth Amendments.50 To determine whether the dismissals were
unconstitutional, the Supreme Court adopted a strict scrutiny test:
conditioning retention of public employment on political affiliation,
"must further some vital government end by a means that is least
restrictive of freedom of belief and association in achieving that end,

47 Id. at 391.
48 427 U.S. 347 (1976).
49 See id. at 350.
50 See id. at 373.
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and the benefit gained must outweigh the loss of constitutionally pro-
tected rights." 51

In applying this strict scrutiny test, the Supreme Court first deter-
mined that the state's interest in insuring effective government and
efficient public employees could not serve as a justification for
patronage firings. The Supreme Court rejected the argument that an
employee who does not hold the same political views as the control-
ling party will not work efficiently for three reasons: (1) the ineffi-
ciency that results from the wholesale replacement of public
employees every time a political office changes parties contradicts this
justification;52 (2) "mere political association is an inadequate basis for
imputing disposition to ill-willed conduct";53 and (3) measures less
drastic than patronage terminations could be used by the state to
insure government effectiveness and employee efficiency.54

The Court next considered the state's interest in employing politi-
cally loyal workers who would not engage in tactics to undercut the
controlling party's efforts to implement its policies.55 Although the
Court observed that this justification was not without merit, the Court
concluded that it was "inadequate to validate patronage wholesale. 56

Thus, the Court held that dismissals should be limited to policymaking
positions because this alternative is the least restrictive means of satis-
fying the government's interest in employing politically loyal person-
nel.57 The Court stated that there is no justification for patronage
dismissals of non-policy-making employees because they "usually
have only limited responsibility and are therefore not in a position to
thwart the goals of the in-party. '58 As guidance for determining
whether an employee holds a policymaking position, the Supreme
Court suggested that courts consider whether the employee's respon-
sibilities "are not well defined or are of broad scope" and "whether
the employee acts as an adviser or formulates plans for the implemen-
tation of broad goals."59 If either of these considerations is answered
in the affirmative, then the employee holds a policymaking position.

51 Id. at 363.
52 See id. at 364.
53 Elrod, 427 U.S. at 365.
54 See id. at 366.
55 See id. at 367.
56 Id.
57 See id. at 372-73.
58 Elrod, 427 U.S. at 367.
59 Id. at 368.
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Unlike the Pickering test, the Elrod test does not require balanc-
ing on a case by case basis. Rather, the Supreme Court performed the
balancing and concluded that the state's interest in employing politi-
cally loyal personnel is protected by a categorical test limiting dismis-
sals to policymaking positions. Therefore, courts only have to decide
whether an employee holds a policymaking or non-policy-making
position to determine if a dismissal based solely on his political affilia-
tion violates his First Amendment rights.

In Branti v. Finkel,6° the Supreme Court modified the test for
determining when the state may discharge employees due to political
affiliation. The Supreme Court did not discard the categorical distinc-
tion it had recognized among employees.6" Rather, the Supreme
Court shifted the focus from whether the employee is in a confidential
position or a policymaking position to "whether the hiring authority
can demonstrate that party affiliation is an appropriate requirement
for the effective performance of the public office involved."6

Although the Supreme Court acknowledged that the A non-policy-
making, non-confidential" test may not always be useful for analyzing
the validity of patronage dismissals, the Court nonetheless framed its
analysis along these same lines.63 Furthermore, the Court refrained
from defining any alternative standards for ascertaining when political
affiliation is an appropriate requirement for public employment under
the Branti test. Consequently, "many courts have perceived the dis-
tinctions between Branti and Elrod as more semantic than
substantive. 64

Recently, in Rutan v. Republican Party,65 the Supreme Court
extended the Elrod categorical test to include situations other than
dismissal. Specifically, the Supreme Court held that "promotions,
transfers, and recalls after layoffs based on political affiliation or sup-
port are an impermissible infringement on the First Amendment
rights of public employees. '66  The Court observed that such
patronage practices are not sufficiently "narrowly tailored to further

60 445 U.S. 507 (1980).
61 See id. at 518.
62 Id.
63 See id.
64 See James Kimmell, Jr., Politics and the Non-Civil Service Public Employee: A Categori-

cal Approach to First Amendment Protection, 85 COLUM. L. REv. 558, 563 (1985). See, e.g.,
Nekolny v. Painter, 653 F.2d 1164, 1169-70 (7th Cir. 1981).

65 497 U.S. 62 (1990).
66 Id. at 75.
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vital government interests" in securing employees who are effective or
will loyally implement policies, or in preserving the democratic pro-
cess.67 Thus, the Supreme Court expanded the scope of the Elrod test
because it recognized that there are other circumstances in which
patronage practices may be used to coerce a public employee to relin-
quish his First Amendment right to political association in order to
keep a job.

II. O'HARE TRUCK SERVICE, INC. V. CITY OF NORTHLAKE

A. Summary of the Supreme Court's Rationale in O'Hare

In O'Hare, the Supreme Court considered whether the protec-
tions generally afforded to public employees by Elrod and its progeny
against being dismissed in retaliation for refusing to support a political
party or its candidates should be extended to independent contractors.
The owner of a towing service alleged that he had been removed from
the city's rotation list of available towing service contractors because
he refused to make a contribution to the mayor's reelection campaign
fund and displayed campaign posters for the mayor's opponent at his
place of business.68 Additionally, the owner alleged that he had a
mutual agreement with the mayor that his company would be kept on
the city's rotation list as long as it provided good service. 69

The district court held that the towing service did not have a pro-
tected property interest in providing towing services to the city.70

Consequently, the district court further held that the city's removal of
the towing service from the rotation list, although allegedly the result
of the owner's refusal to contribute to the mayor's reelection cam-
paign, did not constitute a violation of the independent contractor's
First Amendment rights of free speech.71

The court of appeals affirmed the district court's decision on both
counts.72 However, the court of appeals elaborated on the rationale
given by the district court. First, the Seventh Circuit explained that
the owner of the towing service could not claim a property right in

67 See id. at 74.
68 See O'Hare Truck Service, Inc. v. City of Northlake, 116 S. Ct. 2353, 2356 (1996).
69 See id.
70 See O'Hare Truck Service, Inc. v. City of Northlake, 843 F. Supp. 1231, 1233 (N.D. Ill.

1994).
71 See id. at 1234.
72 See O'Hare Truck Service, Inc. v. City of Northlake, 47 F.3d 883, 886 (7th Cir. 1995).
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being retained on the rotation list based on unwritten, informal poli-
cies and procedures relating to internal police operation for acquiring
towing services.73 In addition, the court of appeals held that the city
could refuse to maintain the towing service on its rotation list based
on the contractor's political affiliation because the First Amendment
protections granted by Elrod and its progeny to public employees had
not been extended to independent contractors.74

On appeal, the Supreme Court finally gave the Seventh Circuit
the definitive answer for which it had been waiting-it held that the
First Amendment protections of Elrod and its progeny extend to an
independent contractor who is removed from an official list of con-
tractors or has a contract terminated in retaliation for refusing to con-
tribute political support.75 In the majority opinion, Justice Kennedy
discussed the two lines of precedent that the Supreme Court has
established for analyzing public employees' First Amendment rights
to freedom of political affiliation and freedom of speech.

In addressing the political affiliation cases, the majority explained
that Elrod and Branti establish that "patronage does not justify the
coercion of a person's political beliefs and associations. '76 Further-
more, the majority noted that the test established by Elrod and its
progeny only requires a court to determine whether political affilia-
tion is an appropriate requirement for the employment at issue.77 The
majority then explained that the Pickering balancing test was estab-
lished for cases involving public employees' freedom of speech.78 The
majority suggested that in cases wherein the employee's speech or
expression is intermixed with political affiliation, "the balancing Pick-
ering mandates will be inevitable. ' 79 The majority also intimated that
the towing service's case may fall into this category.8"

Next, the majority analyzed and rejected the arguments offered
by the city to support its contention that the First Amendment protec-
tions of Elrod and its progeny should not be extended to independent

73 See id.
74 See id. at 884-85.
75 See O'Hare Truck Service, Inc. v. City of Northlake, 116 S. Ct. 2353, 2355 (1996).
76 Id. at 2357.
77 See id. at 2358.
78 See id. at 2357-58.
79 O'Hare, 116 S. Ct. at 2358. The majority also explained that it would be analyzing the

towing service's case as a political affiliation case because the court of appeals had adopted this
view based on its understanding of the pleadings. Id.

80 See id.
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contractors. First, the city argued that unlike a public employee, the
independent contractor must relinquish his First Amendment rights
because the government has a countervailing interest in maintaining a
patronage system.8 The majority rejected this view that independent
contractors must endure violations of their First Amendment rights
simply because they "perform the government's work outside the for-
mal employment relationship."82 Furthermore, the majority empha-
sized that if such a distinction were permitted between public
employees and independent contractors, the government could
engage in opportunistic manipulation and "avoid constitutional liabil-
ity simply by attaching different labels to particular jobs."83 Finally,
the majority noted that this conclusion was in accordance with the
Court's decision in Lefkowitz v. Turley' where the government was
prohibited from demanding that individuals waive their Fifth Amend-
ment privilege against self-incrimination due to their status as
independent contractors. 85

Second, the majority examined the justification offered by many
appellate courts for denying extension of Elrod and its progeny to
independent contractors-"'a difference of constitutional magnitude'
in the relative degree to which employees and contractors depend on
government sources for their income."86 Due to respondent's failure
to produce "convincing data" to support this theory, the majority
rejected this argument.87 Additionally, the majority rejected the
related argument that independent contractors performing work for
the government are "political hermaphrodites"' who, in their self-
interest, stay on good terms with the two major political parties and,
therefore, are not at great risk of reprisal for political association. In
support of its conclusion, the majority noted that just because "some
citizens find a way to mitigate governmental overreaching, or refrain
from complaining, does not excuse wrongs done to those who exercise
their rights." 89

81 See id.
82 Id.
83 O'Hare, 116 S. Ct. at 2359 (citing Board of County Comm'rs, Wabaunsee County, Kan.

v. Umbehr, 116 S. Ct. 2342, 2349 (1996)).
84 414 U.S. 70 (1973).
85 See id. at 83.
86 O'Hare, 116 S. Ct. at 2359.
87 See id.
88 Id. at 2360 (quoting LaFalce v. Houston, 712 F.2d 292, 294 (7th Cir. 1983)).
89 O'Hare, 116 S. Ct. at 2360.
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Finally, the majority rejected the city's argument that a decision
in favor of the towing service would result in numerous lawsuits which
would interfere with the administration of government contracting.90

The majority noted that in the six years since the Tenth Circuit first
recognized a First Amendment patronage claim by a government con-
tractor, there had been no similar claims filed by independent contrac-
tors.91 Thus, the majority determined that there is "no reason to
believe that governments cannot bear a like burden in defending
against suits alleging the denial of First Amendment freedoms to pub-
lic contractors, and [it] doubt[s] that [its] decision today will lead to
the imposition of a more extensive burden." 92 Upon finding all of the
city's arguments unpersuasive, the majority refused to draw a line
excluding independent contractors from the First Amendment protec-
tions of political affiliation that had been granted to public employees.

B. The Dissenting Opinion

In his dissenting opinion, Justice Scalia, joined by Justice Thomas,
offered two reasons why the First Amendment safeguards of political
affiliation should not be extended to government contractors. First,
Justice Scalia asserted that the Court was wrong in forbidding
patronage on the ground that it is unconstitutional because patronage
does not violate any explicit provision of the Constitution.93 Second,
Justice Scalia observed that since the time of the framing of the Con-
stitution, patronage has been regarded as constitutional.94 Justice
Scalia summed up his arguments as follows:

[W]hen a practice not expressly prohibited by the text of the Bill of
Rights bears the endorsement of a long tradition of open, widespread,
and unchallenged use that dates back to the beginning of the Repub-
lic, we have no proper basis for striking it down.... When it appears
that the latest "rule," or "three-part test," or "balancing test" devised
by the Court has placed us on a collision course with such a landmark

90 See id.

91 See id.
92 Id.

93 Board of County Comm'rs, Wabaunsee County, Kan. v. Umbehr, 116 S. Ct. 2361, 2362
(1996) (Scalia, J., dissenting) (Justice Scalia wrote one opinion to dissent from the companion
cases Umbehr and O'Hare).

94 See id.
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practice, it is the former that must be recalculated by us, and not the
latter that must be abandoned by our citizens.95

III. APPROACHES USED By THE COURTS OF APPEAL To DECIDE
HYBRID CASES OF POLITICAL "AcTIvITY"

Because the Supreme Court has not offered guidance on how to
deal with a hybrid case of political activity that involves both overt
expression and political affiliation, the circuit courts have developed
two approaches for analyzing such cases-the "spectrum" and the
"separate tests" analyses.

A. The Spectrum Approach
The "spectrum" test places all cases involving the First Amend-

ment rights of public employees on a single spectrum.96 Under this
approach, cases like Elrod and Branti are viewed as a narrow subset
of the wider spectrum of employee First Amendment cases that are
governed by the balancing test set forth in Pickering and its progeny.
Therefore, courts must "strike the proper balance between the
employee's speech and associational rights as a citizen and the state's
right as an employer to loyal and efficient service" regardless of
whether the case involves political affiliation or overt expression. 97

Cases involving only political affiliation fall at one end of the
spectrum. No weighing is required in cases like Elrod and Branti
where loyal and effective employees are dismissed not for campaign-
ing or speech, but merely for private thought.98 Here, the balance
always weighs in favor of the employees unless they are policymakers
whose incompatible political affiliation jeopardizes the public enter-
prise. Cases involving "overt and disruptive" expression fall at the
other end of the spectrum and are analyzed using the balancing test
set forth in Pickering and its progeny.99 The balance weighs in favor
of the employers when the discharged employees' overt and disruptive
speech "clearly overbalanced their usefulness in their positions."" °

95 See id. (quoting Rutan v. Republican Party, 497 U.S. 62, 95-96 (1990) (Scalia, J.,
dissenting)).

96 See McBee v. Jim Hogg County, Tex., 730 F.2d 1009, 1014 (5th Cir. 1984).
97 See id.
98 See id.

99 See id.
100 Id. at 1015.
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For hybrid cases of political activity that fall in the middle of the
spectrum, the Pickering balancing test does not yield clear-cut results.
In McBee, the Court of Appeals for the Fifth Circuit gave two reasons
for applying the Pickering test to cases located in the middle of the
spectrum.'0° First, the court of appeals asserted that the "First
Amendment issues presented by speaking employees are not answer-
able by mechanical formulae" such as that set forth in Elrod and its
progeny."1° Second, the court of appeals determined that the Connick
decision, which clarified the Pickering balancing test, required courts
to decide cases involving the First Amendment rights of employees by
tailoring the analysis to the particular facts of each case, rather than
using a categorical approach emphasizing a single factor.1 3

B. The Separate Tests Approach

The "separate tests" approach, unlike the "spectrum" approach,
characterizes the situations that are governed by Elrod and Pickering
as separate and distinct.1 4 Under this approach, cases involving dis-
charges based solely on political affiliation are analyzed using the
Elrod categorical test.105 Conversely, cases involving discharges based
solely on overt expression are governed by the Pickering balancing
test.I0 6 Furthermore, hybrid cases involving both political speech and
expression are also analyzed under the Pickering test.10 7 In Jones v.
Dodson, the Court of Appeals for the Fourth Circuit stated its ration-
ale for applying the Pickering test to cases of political activity under
the "separate tests" approach.0 8 The Fourth Circuit determined that
the open-ended inquiry prescribed by Pickering would be more

101 See McBee, 730 F.2d at 1015. In this case, the Fifth Circuit Court of Appeals decided
that the Pickering balancing test provided the appropriate analytical framework to decide the
rights of three employees who allegedly were not rehired because they actively supported the
campaign of the incumbent's predecessor by displaying bumper stickers on their vehicles and
attending local political rallies. Id.

102 See id. at 1016.
103 See id.
104 See Jones v. Dodson, 727 F.2d 1329, 1334 (4th Cir. 1984).
105 See id. at 1334 n.6.
106 See id.
107 See id.
108 See Jones, 727 F.2d at 1334. In this case, the court applied the Pickering balancing test

in deciding the rights of two employees who allegedly were discharged because of their political
affiliations and expressions. One employee actively campaigned against the incumbent party.
The other employee was fired for vocalizing her intent to vote for the incumbent's opponent. Id.
at 1331-32.
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appropriate than the narrow and rigid Elrod analysis for analyzing
cases involving the overt expression of ideas.10 9

Although the Fourth and Fifth Circuits developed divergent ana-
lytical frameworks for determining the First Amendment rights of
employees, they both ended up applying the Pickering balancing test
to hybrid cases of political activity. Furthermore, the analyses of both
courts of appeals contained the same two flaws. First, the analytical
frameworks developed by both circuits ignored the political affiliation
component of hybrid cases. Significantly, in their analyses of political
activity cases, both circuits also failed to consider the employers' moti-
vations for dismissals. In failing to consider these factors and in auto-
matically applying the Pickering balancing test to all cases involving
overt political expression, the circuit courts have overlooked the
"expression versus affiliation" distinction developed by the Supreme
Court in Pickering and Elrod. Consequently, the circuit courts do not
apply the Elrod categorical test to political activity cases even when it
can be discerned that the employer dismissed the employee based
solely on his political affiliation.

IV. AN ALTERNATIVE APPROACH FOR ANALYZING HYBRID
CASES OF POLITICAL ACTIVITY

A. Determining an Employer's Motivation for the Dismissal
Because the Pickering balancing test and the Elrod categorical

test focus on distinctly different interests, it is not clear that either test
would apply per se to a hybrid case of political activity. Rather, to
remain true to the distinctions developed by the Supreme Court,
courts should first determine the employer's motivations for dis-
missing an independent contractor."' If the employer were motivated
solely by the employee's beliefs or political affiliation, then a court
should conduct the Elrod categorical analysis that focuses on protect-
ing the state's interest in political loyalty. However, if the employer
were motivated by the employee's conduct or overt expression, then a
court should use the Pickering balancing analysis that focuses mainly
on the state's interest in maintaining an efficient work environment.

Of course, the motivations of the employer will be more easily
ascertained in some circumstances than in others. Specifically, the

109 See id. at 1334 n.6.
110 See Craig D. Singer, Conduct and Belief: Public Employees' First Amendment Rights to

Free Expression and Political Affiliation, 59 U. Cm. L. REV. 897, 918-19 (1992).
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employer's motivations might be more salient in a case involving the
dismissal of more than one employee."' For example, imagine that a
newly appointed public defender fires three of the six employees that
worked for the previous administration.11 2 The three employees fired
by the new public defender are affiliated with the same political party
as the former public defender.1 1 3 The three employees retained by the
new public defender are affiliated with his political party.1 1 4 When the
district court was faced with a similar scenario in the Branti case, the
court readily concluded that the employees were fired due to their
political affiliation.11 '

The same analysis can be applied in situations involving employ-
ees who were dismissed for engaging in political activity. Building on
the previous example, imagine that two of the three employees who
were fired had campaigned against the new public defender and the
other had not." 6 Because the new public defender dismissed both the
non-expressive employee and the expressive employees, the firings
were probably motivated by political affiliation rather than speech.11 7

Conversely, if the public defender knew about the political affiliation
of the non-expressive employee but fired only the two expressive
employees, then the firings were probably motivated by speech and
not political affiliation.118

This analysis can offer no clues when only one employee is dis-
missed. The court's task is even more difficult when that employee
engaged in political activity and is the only known member of a polit-
ical party. For example, imagine that the new public defender fired an
employee who, during the campaigning period, said, "As a member of
the XYZ party, I support the public defender currently in office over
his opponent."" 9 In this case, it would be hard for the court to deter-
mine whether the employee were dismissed because of his overt
expression or because this expression revealed his political affilia-
tion-particularly in the absence of other employee dismissals.

111 See id. at 919.
112 See id.
113 See id.
114 See id.
115 See Singer, supra note 110, at 919 (referencing Branti v. Finkel, 445 U.S. 507, 510

(1980)).
116 See id.
117 See id. at 919-20.
118 See id. at 920.
119 Id. at 919.
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B. Using the Elrod Categorical Test as the Default Rule

When it is clear that dismissal was not motivated by an
employee's failure to perform, but, rather, is ambiguous as to whether
dismissal were based on political affiliation or overt expression, courts
should apply the Elrod-Branti test as the default rule. Although the
majority in O'Hare explicitly stated that the Pickering balancing test
should be used in hybrid cases involving political activity, application
of the Elrod categorical analysis as a default test would not be incon-
sistent with the Court's characterization of political activity. For
instance, in Buckley v. Valeo, 2 ° the Court described political expres-
sion as "an area of the most fundamental First Amendment activ-
ity. 121 Furthermore, in First National Bank of Boston v. Bellotti, I22 the
Court declared political speech to be "at the heart of the First Amend-
ment's protection.1' 23 Thus, it appears that the Supreme Court has
placed political activity on an equal footing with political belief and
affiliation which "constitute the core of those activities protected by
the First Amendment. ' 124 Therefore, the Supreme Court's rationale
for applying a categorical test to political affiliation can be extended
to political activity.

Additionally, in his dissent from Umbehr and O'Hare, Justice
Scalia asserted that in hybrid cases involving both political affiliation
and overt expression, "[o]ne would expect the more rigid test (Elrod
nonbalancing) to prevail" because "[t]hat is certainly what happens
elsewhere in the law. '125 In illustration, Justice Scalia explained,

[i]f one is categorically liable for a defamatory statement, but lia-
ble for a threatening statement only if it places the subject in immedi-
ate fear of physical harm, an utterance that which [sic] combines both
('Sir, I shall punch you in your lying mouth!') would be (at least as to
the defamatory portion) categorically actionable.1 26

120 424 U.S. 1 (1976).
121 Id. at 14. See also Kimmell, supra note 64, at 572.
122 435 U.S. 765 (1978).
123 Id. at 776. See also Kimmell, supra note 64, at 572.
124 Elrod v. Bums, 427 U.S. 347, 356 (1976).
125 Board of County Comm'rs, Wabaunsee County, Kan. v. Umbehr, 116 S. Ct. 2342, 2371

(1996) (Scalia, J., dissenting).
126 See id.
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Thus, under the approach traditionally used in other areas of law,
when a court is confronted with a case that involves factual circum-
stances that could trigger either a categorical approach or an ad hoc
balancing approach, the court typically will apply the categorical
approach.

Furthermore, categorical tests offer many advantages that ad hoc
balancing tests lack. Although ad hoc balancing is sensitive to factual
subtleties and may offer a greater amount of First Amendment protec-
tion than a cruder categorical approach, the flexibility of this open-
ended test affords judges too much discretion and leads to inconsistent
results. E7 Specifically, judges analyzing a case using an ad hoc balanc-
ing approach must identify the factors to be considered and decide
what legal weight to assign to them. Thus, "[b]ecause these pivotal
decisions are often based on little more than subjective preferences, it
is virtually impossible to reach consistent results.' 128 Consequently,
these incongruent outcomes leave potential litigants befuddled.

This inconsistency in results also generates public uncertainty
about exactly what conduct is protected by the judicial standard that
has been established. 129 This lack of predictability may have a chilling
effect on the conduct of both employees and employers. Employees
may forgo exercising their First Amendment rights because they are
not sure whether the First Amendment will protect them. Similarly,
this same uncertainty may cause employers to refrain from discharg-
ing employees who engage in political activity that is not protected by
the First Amendment.

A categorical analysis, on the other hand, only requires that the
judge decide whether a case falls within a particular class, and, if so,
the judge need only apply the pertinent rule of law.130 Of course, cate-
gorical tests are not flawless. Because such tests are less fact sensitive,
they may lead to unfair results when weight is not given to factors that
would be considered "under a more open-ended approach., 131 These
shortcomings, however, are outweighed by the benefits of certainty,
predictability, and ease of application that accompany a categorical
framework. 32 Both employees and employers would benefit from the

127 See Kimmell, supra note 64, at 567-68.
128 Id. at 568.
129 See id. at 569.
130 See id. at 570.
131 Id.
132 See Kimmell, supra note 64, at 570-71.
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use of a categorical test because the predictability offered by such a
test would make the boundaries of permissible conduct more clear.

In summary, when a court cannot determine the employer's moti-
vation for terminating the independent contractor, the categorical test
set forth in Elrod and its progeny should be applied as the default rule
for the following reasons: (1) the Supreme Court has characterized
political activity as implicating core First Amendment rights like the
freedom of political affiliation, (2) courts, under the approach tradi-
tionally used in other areas of law, will apply a categorical test when-
ever they encounter a case that involves factual circumstances that
could trigger either a categorical test or an ad hoc balancing test, and
(3) courts can more easily administer a categorical test that offers the
predictability lacking in an ad hoc balancing test.

C. Applying the Alternative Approach to the Facts of the O'Hare
Case

The O'Hare case has all the elements that make it difficult for a
court to determine the employer's motivations for dismissal. First,
O'Hare involved the dismissal of only one towing service from the
city's rotation list of available towing services, and it is not clear if
other independent contractors on the towing list belonged to the same
political party as the owner of the O'Hare towing service. Second,
the owner of the towing service was dismissed after he engaged in
political activity. Not only did the owner refuse to contribute to the
mayor's reelection campaign, but he also displayed campaign posters
for the mayor's opponent at his place of business. Therefore, the facts
of O'Hare create a situation in which a court will not be able to look
at the dismissals of other independent contractors to determine
whether the contractor's dismissal were caused by his political affilia-
tion or his overt political expression. Under such ambiguous circum-
stances, the court should apply the categorical test set forth in Elrod
and its progeny as the default rule.

The first step in the Elrod categorical test requires the court to
determine whether the governmental body dismissed the independent
contractor for some reason other than his political affiliation. In this
case, the mayor did not assert that the O'Hare towing service was dis-
missed for failure to provide good service or for any reason other than
the owner's political affiliation. Thus, the first requirement of the
Elrod test is satisfied because it appears that the independent contrac-
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tor was dismissed from the city's rotation list of towing services solely
because of his political affiliation.

Because many courts have determined that the distinctions
between Branti and Elrod are more semantic than substantive,133 the
court should use the test set forth in Elrod-whether the independent
contractor holds a nonconfidential, non-policy-making position-as a
guideline for determining whether the test set forth in Branti-that
loyal party affiliation is a requirement for the effective performance of
the position involved-has been satisfied. In determining whether the
independent contractor holds a nonconfidential, non-policy-making
decision, the court should consider whether the employee's responsi-
bilities are broad or well defined and whether the employee acts as an
advisor or formulates plans for implementing broad goals. 134

In this case, it is clear that the owner of the towing service holds a
nonconfidential, non-policy-making position because his duties are
well-defined, and he does not act as an advisor. Furthermore, the
owner of the O'Hare towing service has limited responsibilities and is
not in a position to thwart the goals of the mayor's administration. If
a tower tries to undermine the mayor's efforts to implement his poli-
cies by providing poor service or not showing up for a job, it is likely
that the tower's actions will backfire. The tower's lack of profession-
alism in responding to a towing request may have a more detrimental
effect on the public's perception of its towing business than on the
public's perceptions of the mayor's administration.

In addition, if the tower does employ such tactics, the mayor may
of course dismiss him for such good cause as insubordination or poor
job performance. 135 Based on these circumstances, a court should
conclude that the Branti test has not been satisfied because loyal party
affiliation is not a requirement for the effective performance of towing
services. Therefore, under the alternative approach suggested in this
case note, the city violated the First Amendment rights of the owner
of the O'Hare towing service by removing him from the city's rota-
tion list.

133 See id. at 563.
134 See Elrod v. Burns, 427 U.S. 347, 367-68 (1976).
135 See id. at 366.
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CONCLUSION

The two approaches that the circuit courts have developed to
analyze hybrid cases of political activity, the "spectrum test" and the
"separate approaches" test, are flawed because they fail to consider
two important factors: (1) the element of political affiliation and (2)
the employer's motivation for dismissal. In order to give recognition
to the distinction the Supreme Court has drawn between the Elrod
and Pickering lines of precedent, the circuit courts should first ascer-
tain the employer's motivations for dismissing an independent con-
tractor. If the employer were motivated solely by the independent
contractor's political beliefs or affiliation, then a court should analyze
the case under the Elrod categorical analysis that focuses on protect-
ing the state's interest in political loyalty. On the other hand, if the
employer were motivated by the independent contractor's political
conduct or overt expression, then a court should apply the Pickering
balancing analysis that concentrates on the state's interest in
efficiency.

In political activity cases involving ambiguous circumstances, like
those in O'Hare, courts should apply the categorical test set forth in
Elrod and its progeny as the default rule rather than the Pickering
balancing test. Since the Supreme Court has characterized political
activity as a core First Amendment value like political affiliation, the
categorical test is the superior choice. Furthermore, the Elrod cate-
gorical analysis is preferable due to its benefits of certainty, predict-
ability, and ease of application. Although the Pickering balancing test
is more sensitive to factual subtleties than the Elrod categorical test,
the flexibility of this open-ended approach affords judges too much
discretion and leads to inconsistent results that create public uncer-
tainty about what conduct is protected by the judicial standard. The
Elrod categorical test is preferable because it will make the bounda-
ries of permissible conduct more clear to both employers and
independent contractors.

The Elrod default rule provides an effective mechanism for
resolving hybrid cases of political activity like O'Hare where it is clear
that dismissal was not motivated by failure to perform, but, rather, is
ambiguous as to whether dismissal were based on political affiliation
or overt expression.
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