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I. INTRODUCTION

In courtrooms and state capitols across the United States, judges
and legislators are struggling to find a solution to the ever-growing
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problem of sexual predators within their communities. Should they
provide treatment, or should they lock up these "incurable monsters"'
and throw away the key?

In 1995, the Kansas state legislature enacted the Sexually Violent
Predator Act ("Act"), which authorized the indefinite commitment of
sex offenders to mental institutions upon their release from prison.
Leroy V. Hendricks, the first convicted sex offender committed under
the Act, challenged its constitutionality. This article will examine two
primary issues discussed by the U.S. Supreme Court, in Kansas v.
Hendricks,2 and the Kansas Supreme Court in its earlier, contrary
view of the case, In re Hendricks3 - whether the Act's requirement
of mere "mental abnormality," as opposed to mental illness, violates
Hendricks' due process rights; and whether the Act imposes a second
punishment, thus violating the Double Jeopardy and Ex Post Facto
clauses of the U.S. Constitution.

II. STATEMENT OF FACTS

Leroy V. Hendricks is a 63-year-old career sex offender. His
pedophilic tendencies began at age 20, when he exposed himself to
two young girls.4 For that 1957 incident, he pleaded guilty to indecent
exposure. Two years later, Hendricks was convicted of lewdness for
playing strip poker with a teenage girl.6 In 1960, he was sentenced to
three-years' imprisonment for molesting two young boys at a carnival
where he worked.7 Soon after his 1963 parole, Hendricks molested
another young girl and was again imprisoned.8

In 1965, after state officials tried to treat him for sexual deviance,
Hendricks was deemed "safe to be at large" and was discharged from
a state psychiatric hospital.9 But within two years, Hendricks was
back in prison, this time for fondling an 11-year-old boy and sodomiz-
ing an 8-year-old girl.' He refused to participate in additional sex

1 Charles Krauthammer, Lock 'Em up in Jails, Not Cushy Hospitals, HoUs. CHRON., Dec.
17, 1996, available in 1996 WL 11582186.

2 117 S. Ct. 2072 (1997).
3 912 P.2d 129 (Kan. 1996).
4 See Kansas v. Hendricks, 117 S. Ct. 2072, 2078 (1997).
5 See id. at 2078.
6 See id.
7 See id.
8 See id.
9 See Kansas v. Hendricks, 117 S. Ct. at 2078.
1o See id. at 2078.
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offender treatment, and remained in prison until 1972.11 By this time,
Hendricks had been diagnosed as a pedophile. He began treatment
again, but later quit.12 Soon after his aborted treatment episode, Hen-
dricks allegedly began molesting his stepdaughter and stepson, and
reportedly continued this abuse for four years.13 After attempting to
fondle two 13-year-old boys who ventured into the electronics store
where he worked, Hendricks was charged with three counts of taking
indecent liberties with a child. 4 He entered into a plea agreement
with Kansas and was sentenced in November 1984 to the statutory
minimum, a 5- to 20-year sentence for two counts of indecent liberties.
In exchange for his guilty plea, prosecutors requested the dismissal of
a third count of indecent liberties and refrained from recommending
imposition of the Habitual Criminal Act. i"

Less than a month before his scheduled September 1994, release,
state prosecutors petitioned the Sedgwick County District Court to
commit Hendricks as a sexually violent predator under Kansas'
recently-enacted Sexually Violent Predator Act. In addition to recit-
ing Hendricks' extended criminal history, the petition alleged Hen-
dricks suffers from a "mental abnormality or personality disorder"
that makes him likely to engage in predatory acts of sexual violence. 6

In August 1994, the district court concluded there was probable
cause to believe Hendricks was a sexually violent predator as defined
in the Act. 7 The court ordered Hendricks to participate in an evalua-
tion at the Larned State Security Hospital to determine whether he
was a sexually violent predator. 18

The state called Hendricks to testify during his October 1994, jury
trial. While on the witness stand, Hendricks admitted to being a
pedophile who was not cured of the condition. He also testified that
he hoped he would not molest children again, but the only way to
guarantee he would not do so was for him to die.' 9

11 See id.
12 See id.

13 See In re Hendricks, 912 P.2d 129, 143 (Kan. 1996).
14 See Brief for Respondent, Kansas v. Hendricks, Nos. 95-1649, 95-9075, 1996 WL 528985,

at *1.
15 See In re Hendricks, 912 P.2d at 130.
16 Id.
17 See id.
18 See id.
19 See In re Hendricks, 912 P.2d at 143.
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The jury found Hendricks to be a sexually violent predator. He
was committed to the custody of the Secretary of Social and Rehabili-
tation Services ("SRS"). Hendricks filed a motion to dismiss, claiming
the Larned State Security Hospital did not have staff available to
operate a treatment program specifically geared towards sexually vio-
lent predators. Although SRS officials had not yet contracted with
staff to provide care and treatment required by the Act, the district
court denied the motion and ordered Hendricks be taken to the hospi-
tal.20 Hendricks appealed his commitment to the Kansas Supreme
Court, which held the Act violated the Due Process Clause. The state
appealed to the U.S. Supreme Court. Hendricks also appealed, argu-
ing the Act imposes criminal punishment and therefore violates the
Double Jeopardy and Ex Post Facto clauses of the U.S. Constitution.

III. BACKGROUND

A. Legislative History

Stephanie Schmidt, a 19-year-old Pittsburgh State University stu-
dent, worked part-time at a local restaurant to help her parents defray
the cost of her education.21 After finishing her shift one evening in
1993, Stephanie accepted a ride home from a coworker, Donald Ray
Gideon.22 Little did Stephanie know, however, that Gideon was a
convicted rapist recently released from prison.23 Little did Stephanie
know that Gideon served only a portion of a 20-year sentence for the
1982 rape of another college student.24 Little did Stephanie know that
she would never see her home again.

Thirty days later, Stephanie's body was found in a rural field. 25

She had been raped, sodomized, and strangled. 26 Following Gideon's
conviction for these brutal crimes, Stephanie's parents, Gene and
Peggy Schmidt, formed a task force to lobby for passage of Kansas'
Sexually Violent Predator Act.27

20 See id. at 130.
21 See Carla J. Stovall, Kansas v. Hendricks Package: The Privileges of Arguing Before the

United States Supreme Court, 46 U. KAN. L. REV. 1 (1997).
22 See id.
23 See id.
24 See id.
25 See id.
26 See Carla J. Stovall, Kansas v. Hendricks Package: The Privileges of Arguing Before the

United States Supreme Court, 46 U. KAN. L. REV. 1 (1997).
27 See In re Hendricks, 912 P.2d 129, 140 (Kan. 1996).
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The Act, modeled after legislation first enacted in Washington in
1990, provided for the civil commitment of a "small but extremely
dangerous group of sexually violent predators" who "do not have a
mental disease or defect that renders them appropriate for involun-
tary treatment" under the state's existing involuntary treatment
laws.2" Sexually violent predators, the Act stated, "generally have
antisocial personality features which are unamenable to existing
mental illness treatment modalities and those features render them
likely to engage in sexually violent behavior."2 9 In addition, the Kan-
sas legislature found "the prognosis for rehabilitating sexually violent
predators in a prison setting is poor, the treatment needs of this popu-
lation are very long term and the treatment modalities for this popula-
tion are very different than the traditional treatment .... " for the
mentally ill.3°

The Act defined a "sexually violent predator" as "any person
who has been convicted of or charged with a sexually violent offense
and who suffers from a mental abnormality or personality disorder
which makes the person likely to engage in predatory acts of sexual
violence. .".."I' A "mental abnormality" was defined as "any congeni-
tal or acquired condition affecting the emotional or volitional capacity
which predisposes the person to commit sexually violent offenses in a
degree constituting such person a menace to the health and safety of
others."32

The Act applied only to offenders about to be released from con-
finement. In most cases, the Act sought to commit offenders finishing
their criminal prison sentences. However, the Act could also be used
to extend the confinement of offenders found not guilty by reason of
insanity - persons no longer deemed insane but still perceived to be
dangerous.33

B. Settled Law
Freedom from bodily restraint is at the heart of the liberty inter-

ests protected from arbitrary government actions. 4 As Justice Ken-

28 KAN. STAT. ANN. § 59-29a01 (1995).
29 Id.
30 Id.
31 Id. § 59-29a02(a).
32 KAN. STAT. ANN. § 59-29a02(b) (1995).
33 See id. § 59-29a03.
34 See Youngberg v. Romeo, 457 U.S. 307, 316 (1982).
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nedy explained in Foucha v. Louisiana:35 "[a]s incarceration of
persons is the most common and one of the most feared instruments
of state oppression and state indifference, we ought to acknowledge at
the outset that freedom from this restraint is essential to the basic
definition of liberty in the Fifth and Fourteenth amendments of the
Constitution. ' 36 Because of this liberty interest, the U.S. Supreme
Court carefully delineated situations in which states may, for non-
punitive reasons, detain or incarcerate persons.37

During times of war or insurrection, the government may detain
those believed to be dangerous.38 In other situations, the government
may detain persons pending arraignment, trial or deportation 39 on the
grounds that they are dangerous to the community,4 ° dangerous to
witnesses, or present flight risks.41 In pretrial detention situations,
however, the detention is only authorized for limited periods of time. 2

The government may detain an arrestee until a neutral magistrate
determines whether probable cause exists. 3 Dangerous defendants
who become incompetent to stand trial may be detained by the gov-
ernment as well.'

The government also has the authority to detain a mentally unsta-
ble person who presents a danger to society.45 But without clear and
convincing evidence that the person is both mentally ill and danger-
ous, such detention is unconstitutional 6 unless the person was found

35 504 U.S. 71 (1992).
36 Foucha v. Louisiana, 504 U.S. 71, 90 (1992) (Kennedy, J., dissenting).
37 See Young v. Weston, 898 F. Supp. 744, 748-49 (W.D. Wash. 1995).
38 See Moyer v. Peabody, 212 U.S. 78, 84-85 (1909).
39 See Reno v. Flores, 507 U.S. 292, 306 (1993) (approving regulatory detention of alien

juveniles pending deportation); see also Carlson v. Landon, 342 U.S. 524, 537-42 (1952) (finding
no absolute barrier to detention of potentially dangerous resident aliens pending deportation).

40 See United States v. Salerno, 481 U.S. 739 (1987) (approving pretrial detention of indi-
viduals found likely to be dangerous to the community pursuant to the Bail Reform Act of
1984); see also Schall v. Martin, 467 U.S. 253 (1984) (approving post-arrest detention of juveniles
found to present a continuing danger to the community).

41 See Bell v. Wolfish, 441 U.S. 520, 534 (1979).
42 See Salerno, 481 U.S. at 748.
43 See Gerstein v. Pugh, 420 U.S. 103 (1975).
44 See Jackson v. Indiana, 406 U.S. 715, 738 (1972) (holding that a criminal defendant who

is committed solely on account of his incapacity to stand trial cannot be held more than the
reasonable period of time necessary to determine whether there is a substantial probability he
will attain that capacity in the foreseeable future); see also Greenwood v. United States, 350 U.S.
366 (1956) (upholding statute authorizing commitment of a defendant found to be mentally
incompetent to stand trial).

45 See Addington v. Texas, 441 U.S. 418, 426 (1979); see also Jackson, 406 U.S. at 729-37.
46 See Foucha v. Louisiana, 504 U.S. 71, 80 (1992).
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not guilty of a criminal offense by reason of insanity.47 Although per-
sons must present a danger to themselves or others before they can be
involuntarily committed by the government,4 8 "[p]redictions of dan-
gerousness alone are an insufficient basis to continue indefinitely the
incarceration of offenders who have completed their prison terms."49

Also, the presence of an antisocial personality alone or other person-
ality disorder falling short of mental illness is not enough to support
indefinite confinement.5"

C. Civil or Criminal?

The mere fact that a person is detained "does not inexorably lead
to the conclusion that the government imposed punishment."51 To
determine whether a statute is civil or criminal, courts first examine
the statutory intent.52 However, the inquiry does not automatically
cease if a statute is labeled "civil" by the legislature. When a defend-
ant provides "the clearest proof" that the statute is punitive, either in
purpose or effect, as to negate the intent that a proceeding be civil, it
must be considered criminal.53

No single factor determines whether a statute is civil or crimi-
nal.54 The U.S. Supreme Court, in Kennedy v. Mendoza-Martinez,55

promulgated a list of factors to consider in determining whether a stat-
ute is penal or regulatory in the context of procedural safeguards of
the Fifth and Sixth amendments. 6 These factors are also used to

47 See Jones v. United States, 463 U.S. 354, 363 (1983).
48 See O'Connor v. Donaldson, 422 U.S. 563 (1975).
49 Young v. Weston, 898 F. Supp. 744, 751 (W.D. Wash. 1995).
50 See id. at 750, citing Bell v. Wolfish, 441 U.S. 520, 537 (1979).
51 United States v. Salerno, 481 U.S. 739, 746 (1987).
52 See United States v. Ward, 448 U.S. 242, 248 (1980); see also United States v. Ursery, 518

U.S. 267 (1996).
53 Ward, 448 U.S. at 248-49.
54 See In re Hendricks, 912 P.2d 129, 152 (Kan. 1996) (Larson, J., dissenting).
55 372 U.S. 144 (1963).
56 "Whether the sanction involves an affirmative disability or restraint, whether it has his-

torically been regarded as a punishment, whether it comes into play only on a finding of scienter,
whether its operation will promote the traditional aims of punishment-retribution and deter-
rence, whether the behavior to which it applies is already a crime, whether an alternative pur-
pose to which it may rationally be connected is assignable for it, and whether it appears excessive
in relation to the alternative purpose assigned are all relevant to the inquiry, and may often point
in differing directions." Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963) (holding certain
statutes depriving individuals of citizenship without Fifth and Sixth Amendment protections are
unconstitutionally punitive).
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determine whether sexual offender civil commitment statutes are civil
or criminal in nature.57

The Court, in Allen v. Illinois,58 held that proceedings initiated in
accordance with the Illinois Sexually Dangerous Persons Act were not
criminal within the meaning of the Fifth Amendment's guarantee
against compulsory self-incrimination. 9 But unlike the Kansas statute
at issue in Hendricks, persons civilly committed in Illinois were not
criminally prosecuted, could be reviewed every six months, and could
be conditionally released.60 The Court emphasized the Illinois statute
established a system in which committed persons may be released
after the "briefest time" in confinement.61 And, the statute's targeting
of criminally-charged sexual predators did not "somehow transform a
civil proceeding into a criminal one."62 The conviction for sexual
assault was not required by the statute to punish a defendant's "past
misdeeds," the Court stated, but to show his mental condition and
predict future behavior.63

Yet, when considering a Colorado statute authorizing extended
incarceration following a criminal conviction without disavowing any
interest in punishment, the Court found this subsequent incarceration
of a convicted sex offender to be "criminal punishment even though it
is designed not so much as retribution as it is to keep the individual
from inflicting harm. '

The Supreme Courts of Washington and Wisconsin have upheld
the constitutionality of their respective sexually violent predator stat-
utes, finding the statutes do not "punish" those committed.65 How-
ever, a federal court took a different view. The U.S. District Court for

57 See Young v. Weston, 898 F. Supp. 744, 752 (W.D. Wash. 1995) (using the Kennedy fac-
tors to determine whether Washington's Sexually Violent Predator Statute was criminal).

58 478 U.S. 364 (1986).
59 See Allen v. Illinois, 478 U.S. 364, 375 (1986).
60 See id. at 370.
61 Id.
62 Id.
63 Allen, 478 U.S. at 371.
64 Specht v. Patterson, 386 U.S. 605, 608-09 (1966).
65 See State v. Carpenter, 541 N.W.2d 105 (Wis. 1995) (holding Wisconsin's Sexually Vio-

lent Person Commitments statute is primarily intended to protect the public and to provide
treatment to convicted sexually violent persons, not to punish the sexual offender, thus it does
not violate the ex post facto or double jeopardy clauses of the Constitution); see also State v.
Post, 541 N.W.2d 115 (Wis. 1995) (holding Wisconsin's Sexually Violent Person Commitments
statute does not violate the due process or equal protection clauses of the Constitution); and In
re Young, 857 P.2d 989 (Wash. 1993) (upholding Washington's Sexually Violent Predator Act).

[Vol. 8:2
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the Western District of Washington analyzed Washington's Sexually
Violent Predator Statute (upon which the Kansas statute was
modeled) and found it "inextricably linked to the traditional goals of
punishment, because it requires, on its face, that the detainee serve his
entire criminal sentence before being committed or treated."66 The
district court viewed the Washington statute as criminal, with delayed
treatment intended as a secondary concern, and held it
unconstitutional.67

D. Standard of Proof

The Court has repeatedly recognized that civil commitment for
any purpose constitutes a "significant deprivation of liberty" requiring
due process protection.' The person's liberty interest is so great, due
process requires the state to justify confinement by proof more sub-
stantial than a mere preponderance of the evidence. Increasing the
burden of proof is a way to impress the factfinder with the importance
of the civil commitment decision and reduce the chance of erroneous
commitments.69 Thus, in Addington v. Texas,7" the Court held the
Fourteenth Amendment requires a clear and convincing standard of
proof in a civil proceeding brought by the state to involuntarily com-
mit a person to a state mental hospital for an indefinite period of
time.71

Because involuntary civil commitment to a mental institution
involves a "massive curtailment of liberty, '72 the Court held the state's
institutionalization of an adult triggers heightened scrutiny - thus,
the government interest justifying this deprivation of liberty must be
"sufficiently compelling."73

66 Young v. Weston, 898 F. Supp. 744, 753 (W.D. Wash. 1995) (holding that Washington's
Sexually Violent Predator Statute violates the substantive due process component of the Four-
teenth Amendment, the Ex Post Facto Clause, and the Double Jeopardy Clause).

67 See Weston, 898 F. Supp. at 753.

68 Addington v. Texas, 441 U.S. 418, 425 (1979).
69 See id. at 427.
70 441 U.S. 418 (1979).
71 See Addington, 441 U.S. at 427.
72 Humphrey v. Cady, 405 U.S. 504, 509 (1972); see also Vitek v. Jones, 445 U.S. 480, 491

(1980).
73 Reno v. Flores, 507 U.S. 292, 316 (1993) (O'Connor, J., concurring).
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IV. SUMMARY OF OPINIONS

A. The Kansas Supreme Court - In re Hendricks
The Kansas Supreme Court held that the Act's requirement of a

mental abnormality or personality disorder to indefinitely commit a
person to a state mental institution is not equivalent to the constitu-
tional standard of mental illness, and therefore violates the Due Pro-
cess Clause of the Fourteenth Amendment.74

The Kansas Supreme Court first examined Hendricks' due pro-
cess challenge. Hendricks claimed the Act's requirement of a mental
abnormality or personality disorder falls short of the mental illness
requirement proscribed in Addington.75 In Foucha v. Louisiana,76 the
government perpetuated the confinement of the defendant, found not
guilty by reason of insanity, on the basis of his potential dangerous-
ness because of his antisocial personality.77 The U.S. Supreme Court
held that Foucha's liberty interest in being freed from confinement in
a mental facility could not be defeated on that basis.78 According to
the Court, such a rationale would "be only a step away from substitut-
ing confinements for dangerousness for our present system which,
with only narrow exceptions and aside from permissible confinements
for mental illness, incarcerates only those who are proved beyond a
reasonable doubt to have violated a criminal law.79

The Kansas Supreme Court compared the Foucha rationale with
that of the Washington Supreme Court, which found that Washing-
ton's Sexually Violent Predator Statute conformed to due process
standards in the 1993 case, In re Personal Restraint of Young.8" The
Washington statute, upon which the Kansas statute was based almost
verbatim, also requires that commitment be predicated on the danger-
ousness of a sexual predator who suffers from a mental abnormality or
personality disorder and is likely to engage in predatory acts of sexual
violence again.8'

The Kansas Supreme Court placed great weight on the dissenting
justices of the Washington Supreme Court, who warned: "by authoriz-

74 See In re Hendricks, 912 P.2d 129, 137 (Kan. 1996).
75 See In re Hendricks, 912 P.2d at 134.
76 504 U.S. 71 (1992).
77 See Foucha v. Louisiana, 504 U.S. 71, 75 (1992).
78 See In re Hendricks, 912 P.2d at 134.
79 Foucha, 504 U.S. at 83.
80 857 P.2d 989 (Wash. 1993).
81 WASH. REV. CODE § 71.09.020(1) (1992).

[Vol. 8:2
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ing indefinite confinement in mental facilities of persons who are not
mentally ill, the statute threatens not only the liberty of certain sex
offenders, but the liberty of us all." 2 This same reasoning, the court
noted, could be applied to anyone who commits any offense and is
labeled "mentally abnormal" or suffering from an antisocial personal-
ity disorder.8 3 In addition, the Kansas Supreme Court looked to the
federal district court's opinion of Young, which agreed with the Wash-
ington Supreme Court dissenters that the statute contains no mental
illness requirement and therefore violates the protections of the Due
Process Clause.'

In forming its conclusion that the Kansas Act's requirement of a
mental abnormality or personality disorder is not equivalent to the
constitutional standard of mental illness, the Kansas Supreme Court
cited testimony of Charles Befort, the chief psychologist at Larned
State Security Hospital. Befort testified Hendricks was neither men-
tally ill nor suffering from a personality disorder.8 5 In addition, the
court noted that "mental abnormality" is not a psychiatric or medical
term, but merely a legal term defined by the Act. 6 Befort testified
this definition is "circular in that certain behavior defines the condi-
tion used to predict the behavior." 7 Thus, the court concluded,
neither the language of the Act nor the state's evidence supports a
finding that "mental abnormality or personality disorder," as used in
the Act, is a mental illness. Consequently, the court held that Kansas'
Sexually Violent Predator Act did not satisfy the constitutional stan-
dards set forth in Addington and Foucha.

The Kansas Supreme Court declared the Kansas legislature's
main motive was to continue the segregation of sexually violent
offenders from the public: treatment of these individuals "is inciden-
tal, at best."8 The record shows, the court stated, that treatment for
sexual offenders in Kansas is "all but nonexistent" and legislators con-
ceded that sexual offenders are not amenable to treatment under the
Act. 9 Thus, if there is nothing to treat under the Kansas Sexually

82 In re Young, 857 P.2d 989 (Wash. 1993).
83 See In re Hendricks, 912 P.2d at 136.
84 See Young v. Weston, 898 F. Supp. 744, 749 (W.D. Wash. 1995).
85 See In re Hendricks, 912 P.2d at 137.
86 See id. at 138.
87 Id.
88 In re Hendricks, 912 P.2d at 136.
89 See id.
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Violent Predator Act, then "there is no mental illness."'  Again look-
ing to the district court opinion of Young, the Kansas Supreme Court
emphasized the primary objective of the Act - which delays treat-
ment until after completion of the criminal sentence - is to continue
incarceration, not to provide treatment.91

In addition, the Kansas legislature provided state officials with
several other options that could have been used to protect the public
from sexual predators, the supreme court observed. Hendricks, who
had at least three felony convictions before being charged in this case,
could have had his 1984 sentence tripled under the Habitual Criminal
Act.92 Hendricks also could have been sentenced to the maximum
term of imprisonment, 45 to 180 years, instead of the 5- to 20-year
term he received in exchange for the plea agreement. Furthermore,
Hendricks' sentences could have been ordered to run consecutively
rather than concurrently. Instead of utilizing these options, however,
Kansas prosecutors chose to offer a plea agreement, dismiss one
count, not seek imposition of the Habitual Criminal Act, and recom-
mend the statutory minimum sentence of five to 20 years.93

Without violating the Constitution, the court's concurring opinion
added, Kansas could have incarcerated Hendricks "until he exhaled
his last breath and his spirit departed this earth, but it did not. 94

Instead, Hendricks served his criminal sentence and must now be
released, despite his antisocial personality. 95

The dissenting Kansas Supreme Court justices urged the majority
to follow the decisions of the Supreme Courts of Washington 96 and
Wisconsin,97 which upheld state statutes nearly identical to the Kansas
Sexually Violent Predator Act.98 After reviewing Hendricks' criminal
record, the dissent stated:

It is clear that Hendricks spent roughly half of his life between
the ages of 20 to [sic] 60 incarcerated and had perpetuated sexual acts

90 See id.
91 See id.
92 See In re Hendricks, 912 P.2d at 137.
93 See id.
94 Id. at 139 (Lockett, J., concurring).
95 See id.
96 See In re Young, 857 P.2d 989 (Wash. 1993).
97 See State v. Post, 541 N.W.2d 115 (Wis. 1995); see also State v. Carpenter, 541 N.W.2d

105 (Wis. 1995).
98 See In re Hendricks, 912 P.2d at 140 (Larson, J., dissenting).
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against children during every period when he was not in jail. He
acknowledged that to relieve stress, he would molest children and that
he hoped he would not do so again, but the only way to guarantee that
he would not was for him to die.99

In addition, the dissent emphasized, Befort testified that Hendricks
was a pedophile who was likely to molest children again if
permitted."°

The dissent stated the majority did not adequately articulate what
test should be applied to measure the constitutionality of a statute.
Instead, the majority appeared to assume that if due process is impli-
cated, the statute is ipso facto unconstitutional. But, the dissent
stated, "[s]uch a conclusion should not be so easily reached."' 01

According to the dissent, to determine whether a statute violates the
Due Process Clause, the court should first decide whether the legisla-
tion involves a fundamental right. If it does, strict scrutiny should be
applied. If it does not, a rational basis for the enactment is enough to
allow it to pass "constitutional muster." 102

The dissent acknowledged that, because civil commitment of sex-
ually violent predators involves such a significant deprivation of lib-
erty that due process protections are invoked, strict scrutiny must be
applied to the analysis of the Kansas Act. 3 The issue then, according
to the dissent, is whether Kansas has shown a compelling interest to
justify the intrusion upon Hendricks' liberty and whether the "com-
mitment scheme" is narrowly tailored to achieve that purpose. 1°4

Because Kansas has already shown a compelling interest in treating
sexually violent predators and protecting society from them, the dis-
sent stated, the court must decide whether the Act is narrowly tailored
to serve those interests without unduly burdening individual rights.'05

The dissent interpreted Addington as non-controlling and merely
standing for the proposition that "one may not be involuntarily com-
mitted as mentally ill without 'something more serious than is demon-

99 Id. at 143 (Larson, J., dissenting).
100 See id.
101 Id. at 144 (Larson, J., dissenting).
102 Id. at 145 (Larson, J., dissenting).
103 See id., citing Foucha v. Louisiana, 504 U.S. 71, 80 (1992); Addington v. Texas, 441 U.S.

418, 425 (1979).
104 In re Hendricks, 912 P.2d at 145 (Larson, J., dissenting).
105 See id.
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strated by idiosyncratic behavior.' "106 The question of what
constitutes "something more," the dissent noted, is reserved to the
states' discretion. 0 7 And, because civil commitment standards may
vary among states, commitment procedures must be allowed to vary
as long as they meet "the constitutional minimum.' 10 8 Therefore, the
dissent concluded, because the Kansas Act requires a higher degree of
proof than the constitutional minimum, the Act appears to be nar-
rowly tailored.'0 9

The real question for the Kansas Supreme Court, the dissent pro-
posed, is whether Hendricks fits within a legislative classification that
is more than mere idiosyncratic behavior within a "generally accepta-
ble" range."l 0 According to the dissent, Hendricks does. The dissent
noted the Act's necessary "mental abnormality" for commitment
"requires considerably more than evidence of idiosyncratic behavior
which is within a range that is generally acceptable.""' This mental
abnormality definition is not meaninglessly circular, the dissent
emphasized, as the majority claimed. It "clearly requires something
more than a transitory inclination toward sexual violence gener-
ally."' 2 Rather, the person must be found likely to engage in preda-
tory acts if allowed back into society.1 3

It does not matter, the dissent argued, that the psychiatric com-
munity failed to recognize Kansas' "mental abnormality" definition.1'4
The clinical and scientific categorizations of mental disorders may not
be relevant to legal judgments because the law also considers individ-
ual responsibility, disability determination, and competency. 15 The
psychiatric and legal communities, for example, do not share the same

106 Addington v. Texas, 441 U.S. 418, 427 (1979), cited in Hendricks, 912 P.2d at 146 (Lar-
son, J., dissenting).

107 In re Hendricks, 912 P.2d at 146 (Larson, J., dissenting).
108 Addington, 441 U.S. at 431.
109 See In re Hendricks, 912 P.2d at 146 (Larson, J., dissenting).
110 Addington, 441 U.S. at 426-27.

111 It requires "a congenital or acquired condition affecting the emotional or volitional
capacity which predisposes the person to commit sexually violent offenses in a degree constitut-
ing such person a menace to the health and safety of others." KAN. STAT. ANN. § 59-29a02(b)
(1995), cited in In re Hendricks, 912 P.2d 129, 148 (Kan. 1996) (Larson, J., dissenting).

112 In re Hendricks, 912 P.2d at 146 (Larson, J., dissenting).
113 KAN. STAT. ANN. § 59-29a02(a) (1995).
114 See In re Hendricks, 912 P.2d at 149 (Larson, J., dissenting).
115 See id.
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definition of insanity used in criminal insanity cases, the dissent
stated.'16

Citing Jones v. United States,"7 the dissent next argued the U.S.
Supreme Court "clearly decided not to imbue the term 'mental illness'
with any specific constitutional meaning" and therefore prefers to
consider the meaning applied to "mental illness" by looking at the
disputed statute. n8 Because the Court declined to enunciate a single
definition of "mental illness" that must be used as the mental condi-
tion necessary for commitment, the Court left the job of creating the
statutory definition to state legislators.119

The dissent distinguished Foucha, which is "unlike the present
case in the very areas that made the Louisiana statute in Foucha most
offensive.""12 The Kansas Sexually Violent Predator Act does not pro-
vide for a mentally healthy person to be confined solely on the basis of
predicted dangerousness, the dissent stated. The Act also places on
the state the burden of proving, beyond a reasonable doubt, an "ail-
ment of the mind" and dangerousness."' Also, unlike the statute in
Foucha, the Kansas Act provides persons with a civil commitment
hearing regarding mental illness and dangerousness and does not deal
specifically with insanity acquitteesY22 Thus, the dissent concluded,
Foucha does not apply to the Kansas analysis. 3

The dissent concluded the Kansas Sexually Violent Predator Act
is narrowly tailored to achieve the state's compelling interest for cer-
tain persons: it only applies to sex offenders with a mental condition
rendering them likely to commit future acts of sexual violence; it only
applies to those who require secure confinement to prevent violence;
it only applies to persons charged or convicted of sexually violent
offenses; it requires the state to prove beyond a reasonable doubt that
a person qualifies for commitment; it requires treatment outside of the
Department of Corrections; and it provides for continuing reviews to
ensure only persons representing a continuing danger are confined

116 See id. at 150 (Larson, J., dissenting).
117 463 U.S. 354 (1983).
118 In re Hendricks, 912 P.2d at 147 (Larson, J., dissenting), citing O'Connor v. Donaldson,

422 U.S. 563, 574-75 (1975).
119 See State v. Post, 541 N.W.2d 115 (Wis. 1995).
120 In re Hendricks, 912 P.2d at 147 (Larson, J., dissenting).
121 Id.
122 See id. at 148 (Larson, J., dissenting); citing Foucha v. Louisiana, 504 U.S. 71, 78-80

(1992).
123 See In re Hendricks, 912 P.2d at 148 (Larson, J., dissenting).

1998]



CIVIL RIGHTS LAW JOURNAL

and treated.124 For the foregoing reasons, the dissent concluded the
Act should be held constitutional.

After reaching its conclusion regarding the constitutionality of
the Act, the dissent proceeded to address the remaining legal issues
raised by Hendricks. 25 As his equal protection claim, Hendricks
argued the Act unconstitutionally applied only to sexually violent
predators and not to other violent criminals, such as arsonists or indi-
viduals convicted of incest. Hendricks further claimed the Act applied
a standard of mental ailment to confine sexually violent predators that
differed greatly from the standard applied to other dangerous men-
tally ill individuals.126 The dissent, finding Hendricks' claim totally
without merit, stated that "[e]qual protection of the law does not
require the State to choose between attacking every aspect of public
danger or not attacking any part of the danger at all."' 127 The Act, the
dissent concluded, did not violate equal protection principles for the
same reason it did not violate due process - it was narrowly tailored
to serve a compelling state interest. 128

In determining whether the Act was civil or criminal, the dissent
emphasized the legislature's intent was civil in nature. 129 The dissent
also examined the analysis applied in Allen v. Illinois,13 ° which found
the Illinois Sexually Dangerous Persons Act to be civil as it related to
the Self-Incrimination Clause of the Fifth Amendment.13' The dissent
agreed with the Allen Court in finding that the existence of previous
or pending criminal convictions or charges was not intended to punish
past wrongs, but "serves only the limited purpose of identifying the
group of individuals within which sexually violent predators might be
found.113 2 The Act's purpose in protecting society is a legitimate goal
that does not transform the civil Act into a criminal statute. 33

The dissent also rejected Hendricks' double jeopardy argument
because it found the Act to be civil, not criminal. However, Hen-

124 See id. at 150 (Larson, J., dissenting).
125 The remaining issues addressed by the dissent were deemed dicta by the majority. See

id. at 138.
126 See In re Hendricks, 912 P.2d at 151 (Larson, J., dissenting).
127 Id.
128 See id.
129 See id.
130 478 U.S. 364 (1986).
131 See Allen v. Illinois, 478 U.S. 367, 368-74 (1986).
132 See In re Hendricks, 912 P.2d at 153 (Larson, J., dissenting).
133 See id.
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dricks' claim that he was "punished" twice for the same offense does
not automatically die once a determination is made that his commit-
ment is civil in nature. Double jeopardy protections, the dissent
noted, can be implicated even if a proceeding is labeled "civil." '134 A
civil sanction disproportionate to the harm caused can qualify as pun-
ishment for double jeopardy purposes.'35 The civil sanction will vio-
late the Double Jeopardy Clause only if it cannot be fairly
characterized as remedial in nature and may only be viewed as serving
deterrence or retribution functions.'36 Again, the dissent emphasized
the legislative intent of Kansas' Sexually Violent Predator Act was
purely to protect public safety and treat sex offenders committed -
remedial goals rather than attempts to achieve retribution or deter-
rence. Thus, the Act does not violate the Double Jeopardy Clause.137

Hendricks' claim that the Act was an unconstitutional ex post
facto law was also rejected by the dissent. An ex post facto law pun-
ishes as a crime actions that were legal before its enactment, increases
the punishment for a crime after it is committed or deprives a defend-
ant of any defense that was available when the act was allegedly com-
mitted.'38 The dissent reasoned that the Kansas Sexually Violent
Predator Act, being civil in nature, neither criminalized conduct that
was legal before its enactment nor imposed punishment for a crime
after it was committed. Therefore, the dissent concluded, the Act did
not violate the Ex Post Facto Clause. 3 9

B. The U.S. Supreme Court - Kansas v. Hendricks

1. The Majority Opinion

In a 5-4 split, the U.S. Supreme Court reversed the decision of the
Kansas Supreme Court and affirmed the Act's constitutionality. 140

The Court held the Act's "mental abnormality" comports with due
process requirements; and, because the Act is not punitive, the
Double Jeopardy and Ex Post Facto clauses are not violated.' 4'

134 See United States v. Halper, 490 U.S. 435, 447-48 (1989).
135 See id. at 448.
136 See id. at 448-49; see also State v. Carpenter, 541 N.W.2d 105 (Wis. 1995).
137 See In re Hendricks, 912 P.2d at 154 (Larson, J., dissenting).
138 See Collins v. Youngblood, 497 U.S. 37, 42 (1990).
139 See In re Hendricks, 912 P.2d at 154 (Larson, J., dissenting).
140 See Kansas v. Hendricks, 117 S. Ct. 2072 (1997).
141 See id. at 2086.
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Writing for the majority, Justice Thomas first examined whether
the Act's "mental abnormality" definition satisfied substantive due
process requirements. The Court found the Act withstood the due
process challenge, stating freedom from physical restraint is not an
absolute liberty interest. 142 Because the Act requires a finding of dan-
gerousness to be linked to an additional requirement of mental abnor-
mality, the Act sufficiently narrows the class eligible for involuntary
civil commitment. 143 This dual-requirement follows the same path as
other civil commitment statutes previously upheld by the Court.'"

As to Hendricks' claim that a finding of mental illness, not merely
mental abnormality, is required, Justice Thomas simply stated that
legal definitions do not have to mirror medical definitions.145 Regard-
less, Justice Thomas added, Hendricks is a diagnosed pedophile who
freely admitted he cannot control his urge to molest children. "This
admitted lack of volitional control, coupled with a prediction of future
dangerousness, adequately distinguishes Hendricks from other dan-
gerous persons who are perhaps more properly dealt with exclusively
through criminal proceedings. ' 146  Thus, the Court concluded, Hen-
dricks clearly qualifies as mentally abnormal, which satisfies due pro-
cess requirements.

The majority also determined the Act did not violate the Consti-
tution's double jeopardy and ex post facto prohibitions because, as the
Kansas Supreme Court's dissent argued, the civil commitment is not
punishment. Hendricks failed to satisfy the heavy burden requiring
him to provide "the clearest proof" that the Act is punitive. 147 The

142 See id. at 2079.
143 See id. at 2080.
144 See id., citing Heller v. Doe, 509 U.S. 312, 323 (1993) (upholding Kentucky statute

allowing commitment of mentally retarded or mentally ill and dangerous person); Allen v. Illi-
nois, 478 U.S. 364, 366 (1986) (upholding Illinois statute allowing commitment of mentally ill and
dangerous person); Minnesota ex rel Pearson v. Probate Court of Ramsey Cty., 309 U.S. 270,
271-72 (1940) (upholding Minnesota statute allowing commitment of dangerous person with psy-
chopathic personality).

145 See Kansas v. Hendricks, 117 S. Ct. at 2081.
146 Although the Court noted psychiatric professionals do not all agree that pedophilia can

be classified as a mental illness, such uncertainty should not "tie the State's hands in setting the
bounds of its civil commitment laws." Instead, the Court stated, such disagreement should be
used to provide state legislatures with "the widest latitude" in drafting civil commitment statutes.
Id. at 2081, n.3, citing Jones v. United States, 463 U.S. 354, 370 (1983) (stating when a legislature
"undertakes to act in areas fraught with medical and scientific uncertainties, legislative options
must be especially broad and courts should be cautious not to rewrite legislation ... ").

147 Kansas v. Hendricks, 117 S. Ct. at 2082, citing United States v. Ward, 448 U.S. 242, 248-
49 (1980).
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Act, the majority stated, does not touch upon the two main goals of
punishment - retribution and deterrence. Criminal convictions are
not required for commitment under the Act: defendants absolved of
criminal responsibility are equally eligible. 148 A finding of scienter is
not required for commitment, yet such a requirement is normally an
element distinguishing criminal from civil statutes. 49 Additionally,
persons committed under the Act are not confined like prison
inmates, but like any other involuntarily committed mental patient.15 0

Furthermore, Justice Thomas wrote, if the Court held that detaining a
person in order to protect the community constitutes punishment, the
Court would then be required to also hold that all involuntary civil
commitments are punishment as well. 5 '

The majority noted that persons committed under the Act can
only be held up to a year at a time without a judicial hearing.1 12 Thus,
the state is not interested in "punishing" those committed indefinitely:
the incapacitated person can be released at any time, as long as he is
adjudged to be safe to society. 5' The state also did not make the com-
mitment proceedings punitive by affording criminal procedural safe-
guards to Hendricks, Justice Thomas wrote.'54 Instead, the Court
viewed these added safeguards as an example of the Kansas legisla-
ture's efforts to take great care in confining a narrow class of danger-
ous people. 5

The majority emphasized that treatment is not a prerequisite for
civil confinement. According to this logic, civil commitment does not
become punitive just because no treatment is provided. Justice
Thomas explained that states, for example, have not be seen as
advancing a punitive purpose by confining patients afflicted with
untreatable, highly contagious diseases, or confining the dangerously
insane when no treatment existed. 56 The majority disagreed with the

148 See KAN. STAT. ANN. § 59-29a03(a) (1994).
149 See Kansas v. Hendricks, 117 S. Ct. at 2082, citing Kennedy v. Mendoza-Martinez, 372

U.S. 144, 168 (1963).
150 See Kansas v. Hendricks, 117 S. Ct. at 2082.
151 See id. at 2083.
152 See id.
153 See id., citing KAN. STAT. ArNNi. § 59-29a07 (1994).
154 See Kansas v. Hendricks, 117 S. Ct. at 2083.
155 See Kansas v. Hendricks, 117 S. Ct. at 2083.
156 See id. at 2084, citing O'Connor v. Donaldson, 422 U.S. 563, 584 (1975) (Burger, C.J.,

concurring) ("[I]t remains a stubborn fact that there are many forms of mental illness which are
not understood, some which are untreatable in the sense that no effective therapy has yet been
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Kansas Supreme Court's conclusion that the Act's primary purpose
was to incarcerate and not treat. Even if treatment was not the pri-
mary purpose of the Act, Justice Thomas wrote, an ancillary purpose
to provide treatment could exist; and the Court is not required to con-
clude the Act is punitive. 57

Although the majority admitted the treatment initially offered to
Hendricks "seemed somewhat meager," Justice Thomas made
allowances for the fact that Hendricks was the first person committed
under the Act.'58 Justice Thomas also noted the Kansas attorney gen-
eral, during oral arguments, said persons committed under the Act
now receive about 31.5 hours of treatment each week.159 The majority
surmised, "to the extent that treatment is available for Hendricks'
condition, the State now appears to be providing it."' 160

Because the majority determined the commitment was civil in
nature, Hendricks' double jeopardy and ex post facto arguments
failed.16' The majority did not view commitment under the Act as
punishment. Rather, it viewed the commitment as a temporary con-
finement - unlike prison - intended to treat a small class of persons
who pose great danger to society.

2. The Concurring Opinion

Contrary to ex post facto principles, confinement is permitted
according to a statute enacted after a crime was committed and the
offender already began serving his sentence, Justice Kennedy wrote,
as long as the purpose is not to punish.16 2 In his brief concurrence,
Justice Kennedy warned "against dangers inherent when a civil con-
finement law is used in conjunction with the criminal process, whether
or not the law is given retroactive application.' ' 63 Although incapaci-

discovered for them, and that rates of 'cure' are generally low."); Greenwood v. United States,
350 U.S. 366, 375 (1956) ("The fact that at present there may be little likelihood of recovery does
not defeat federal power to make this initial commitment of the petitioner."); Compagnie Fran-
caise de Navigation a Vapeur v. Louisiana Bd. of Health, 186 U.S. 380 (1902) (allowing involun-
tary quarantine of persons suffering from communicable diseases).

157 See Kansas v. Hendricks, 117 S. Ct. at 2084.
158 Id. at 2085.
159 See id.
160 See Kansas v. Hendricks, 117 S. Ct. at 2085, n.5.
161 In response to Hendricks' ex post facto argument, the Court stated the Act is not retro-

active, and considers past behavior only for evidentiary purposes. See id. at 2086.
162 See id. at 2087 (Kennedy, J., concurring) (emphasis added).
163 Id.
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tation is a common goal to both the criminal and civil confinement
systems, he stated, only the criminal system involves retribution and
deterrence. 64 If civil confinement functions as a vehicle for retribu-
tion or deterrence, or if it is shown that mental abnormality is too
imprecise a category to ensure civil commitment is justified, Justice
Kennedy concluded, then the Court would not uphold it.'65

3. The Dissenting Opinion

In dissent, Justices Breyer, Stevens, and Souter 166 agreed the
Act's definition of "mental abnormality" satisfied due process
requirements, but took issue with the majority's rejection of Hen-
dricks' ex post facto claims. The Act was not simply a vehicle to com-
mit Hendricks, Justice Breyer wrote, but was intended to inflict
additional punishment as well.1 67 Therefore, because of the Act's
punitive nature and application to Hendricks, who committed crimes
before its enactment, the Ex Post Facto Clause prohibits his involun-
tary confinement. 68

In contrast to the majority, the dissent viewed Hendricks' com-
mitment as a second punishment following incarceration. First, the
dissent observed the Act's civil commitment amounts to "secure 169

confinement that takes place in the psychiatric wing of a prison hospi-
tal, where confinees such as Hendricks and prison inmates are treated
the same. 70 Second, the Act only confines a person who committed a
criminal offense. 1 1 Third, the Act imposes confinement using state
actors, procedures, and standards traditionally associated with the
criminal system.171

Justice Breyer explained: when state officials believe treatment
exists, but then delay such treatment until an inmate is almost finished
with his prison sentence, "such a legislative scheme begins to look

164 See id.
165 See id.
166 Justice Ginsburg did not join the dissent's due process analysis, but joined the latter

portions of the dissent discussing how the Act was an ex post facto law that constituted
punishment.

167 Kansas v. Hendricks, 117 S. Ct. at 2088 (Breyer, J., dissenting).
168 See Kansas v. Hendricks, 117 S. Ct. at 2088 (Breyer, J., dissenting).
169 KAN. STAT. ArN. § 59-29a07 (1994).
170 See Kansas v. Hendricks, 117 S. Ct. at 2090 (Breyer, J., dissenting).
171 See Kan. Stat. Ann. §§ 59-29a02(a), 59-29a03(a) (1994).
172 See Kansas v. Hendricks, 117 S. Ct. at 2091 (Breyer, J., dissenting).
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punitive."' 73 Little, if any, treatment was available when Hendricks
was committed to Lamed. The dissent observed, "one would expect a
nonpunitive statutory scheme to confine, not simply in order to pro-
tect, but also in order to cure." '174 Conversely, a statutory scheme that
confines without a "practically available, medically oriented treatment
objective, more likely reflects a primarily punitive legislative
purpose.' ' 75

Justice Breyer stated the Court has generally given considerable
weight to lower courts' determinations of state officials' intent.'76 In
Hendricks' case, the Kansas Supreme Court stated the Act's primary
purpose was to segregate - not treat - sexually violent offenders. 77

The dissent, including Justice Ginsburg, agreed with the Kansas
Supreme Court's conclusion that Hendricks was receiving "essentially
no treatment" at all. 78 In addition, the dissent questioned why the
Act did not commit and require treatment of sex offenders as soon as
they began serving their criminal sentences. 179 At least ten other state
sexual offense commitment statutes begin treating offenders soon
after they are charged with a serious sex offense. 180 If the Act is not
punitive, as the majority insists, then why wait?

Unlike many other state statutes, the Kansas Act does not
require state officials to consider less restrictive alternatives to invol-
untary commitment. 81 Of the seven states that, like Kansas, delay
civil commitment, six require consideration of less restrictive alterna-
tives.'82 The dissent interpreted this failure to consider such alterna-
tives as additional evidence of the Act's punitive purpose. 83

173 See Kansas v. Hendricks, 117 S. Ct. at 2092 (Breyer, J., dissenting).
174 Id.
175 Id.
176 See id.
177 See id., citing In re Hendricks, 912 P.2d 129, 136 (Kan. 1996).
178 Kansas v. Hendricks, 117 S. Ct. at 2093 (Breyer, J., dissenting), citing Hendricks, 912

P.2d at 131, 136.
179 "But why, one might ask, does the Act not commit and require treatment of sex offend-

ers sooner, say soon after they begin to serve their sentences?" Kansas v. Hendricks, 117 S. Ct. at
2093-94 (Breyer, J., dissenting).

180 See id. at 2095, 2099 (Breyer, J., dissenting).
181 See id., at 2094 (Breyer, J., dissenting).
182 See ARIZ. REV. STAT. ANN. §§ 13-4601, 4606 B (Supp. 1996-1997); CAL. WELF. & INST.

CODE §§ 6607, 6608 (West Supp. 1997); MINN STAT. § 253B.09 (1996); N.J. STAT. ANN. 30:4-
27.11d (West 1997); WASH. REV. CODE ANN. § 71.09.090 (Supp. 1996-1997); Wis. STAT.
§ 980.06(2)(b) (Supp. 1993-1994), cited in Kansas, 117 S. Ct. at 2095 (Breyer, J., dissenting).

183 See Kansas v. Hendricks, 117 S. Ct. at 2095 (Breyer, J., dissenting).
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Although the majority took solace in the belief that Kansas now
provides treatment to persons committed under the Act, the dissent
did not share the majority's faith. The majority based its belief on just
two statements, Justice Breyer observed: one came from the Kansas
attorney general during oral arguments and the other is found in a
trial judge's footnote.184 Such statements hardly justify the belief that
treatment is currently available.185 In fact, the record "demonstrates
the contrary conclusion. 1 86

V. ANALYSIS

Each year, between 100,000 and 500,000 children in the United
States are thought to be sexually molested. 87 In addition to physical
injury, a victim's emotional impairment may severely affect nearly all
aspects of his life.1 88 Just one child molester or pedophile may commit
hundreds of sexual acts on a "staggering number of children.1 89

Because of the severity and frequency of harm resulting from
child molestation by repeat sex offenders, state legislatures have tried
to enact laws to keep these offenders out of the community for as long
as possible. Various measures considered in recent years include a
"one strike" law for violent sex offenders that mandates minimum
prison sentences of twenty-five years to life for a first offense, and the
reduction of "good behavior" credits for violent criminals.' 90 More
extreme measures, such as Kansas' civil commitment act, are growing
increasingly popular among the fifty states.

At least six other states besides Kansas have laws allowing sex
offenders to be civilly committed after they served their prison
sentences if juries determined the offenders still threaten society.19'

184 See id. at 2096 (Breyer, J., dissenting).
185 "There is simply no evidence in the record before this Court that comes even close to

resembling the assertion Kansas made at oral argument." Kansas v. Hendricks, 117 S. Ct. at 2097
(Breyer, J., dissenting).

186 Id.
187 See A. Kenneth Fuller, Child Molestation and Pedophilia: An Overview for the Physi-

cian, 261 JAMA 602 (1989).
188 See id.
189 Id.
190 See Roberto Suro, Notorious Rapist Arrested in Slaying, WASH. POST, Feb. 21, 1997, at

Al.
191 See, e.g., ARIZ. REV. STAT. ANN. § 13-4601 (Supp. 1996-1997); CAL. WELF. & INST.

CODE. ANN. § 6600 (West Supp. 1997); IOWA CODE ANN. ch. 709C (Supp. 1996); WASH. REV.
CODE ANN. § 71.09.01 (1992 and Supp. 1996-1997); Wis. STAT. § 980.01 (1996).
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And now, in the wake of the Kansas v. Hendricks decision, at least
thirty state legislatures are considering enacting sexual predator laws
similar to the Kansas statute.I 92 Before Kansas v. Hendricks was
decided, thirty-seven states filed amicus briefs urging the Court to
uphold the Kansas Act. 193

A. Due Process? - Formation of the Slippery Slope

By failing to require that offenders be mentally ill to be civilly
committed, the Act violates the substantive component of the Four-
teenth Amendment's Due Process Clause 94 The Kansas Supreme
Court, relying on the U.S. Supreme Court's Foucha decision, empha-
sized it is unconstitutional to indefinitely confine a person who merely
has a personality disorder or mental abnormality and is not mentally
ill.195

Hendricks argued that the Kansas statute, unlike the Illinois law
in Allen, presented the danger that nominally civil commitments of
dangerous persons would be used, instead of the criminal law, to inca-
pacitate.196 The Court's expansion of the involuntary civil commit-
ment standard, from mental illness to mental abnormality, increases
the risk that lifelong deprivations of liberty via the civil system will be
imposed to serve retribution and deterrence purposes - "goals tradi-
tionally and rightfully reserved for the criminal justice system."'197 By
upholding the Kansas Act, the Court gave states the power to indefi-
nitely lock up anyone "found to fall into the nearly boundless category
of mentally abnormal - from the most profoundly insane to those
who fall through the cracks of the criminal justice system.' '198

Because the Kansas Act enabled the state to commit an individ-
ual who was not mentally ill, the Act "appears to permit indefinite
confinement based on potential dangerousness alone."' 99 The limits

192 See Tom Bromwell, A Stronger Megan's Law, WASH. POST., Sept. 28, 1997, at C8.
193 See Nola Foulston & Carla Stovall, Supreme Court to Consider Kansas Law Keeping

Predator Confined, 31 PROSECUTOR 26, 31 (1997).
194 See In re Hendricks, 912 P.2d 129, 137 (Kan. 1996).
195 See id. at 136.
196 See Reply Brief for Cross Petitioner, Kansas v. Hendricks, Nos. 95-1649, 95-9075, 1996

WL 593579, at *5 (Oct. 15, 1996) [hereinafter RBCP.
197 Leading Case - Due Process and Ex Post Facto Clauses: Involuntary Commitment of

Violent Sexual Predators, 111 HARV. L. REV. 259, 266 (1997).
198 Id. at 268-69.
199 Sentencing, Disposition & Treatment, 20 MENTAL & PHYSICAL DISABILrTY L. REP. 329,

330 (1996).
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of preventative detention should not be broadened to allow a "con-
finement to prevent the possibility of the commission of a criminal
offense at some unspecified point in the future," Hendricks argued.
"To do so would fundamentally undermine a constitutionally guaran-
teed right of liberty. ' 200

Although some circuit courts find the concept of preventative
detention "repugnant, 2 01 the Court has repeatedly held "the govern-
ment's regulatory interest in community safety can, in appropriate cir-
cumstances, outweigh a individual's liberty interest. °2 0 2 A person's
liberty interest may only be subordinated to the "greater needs of
society" when the state proves by clear and convincing evidence that
the person presents "an identified and articulable threat" to the
community.2 °3

The idea of indefinitely committing a person who is not mentally
ill because of his alleged potential to commit future crimes is dis-
turbing. What is more disturbing, however, are the unlimited applica-
tions the Court's unrestricted ruling generates. During oral
arguments, Chief Justice Rehnquist asked whether the same theory
could be applied to arsonists.2 4 Justice Breyer questionedwhether it
would it be constitutional for the state to civilly commit an armed rob-
ber, who a psychologist says has a sociopathic personality and is likely
to commit many more armed robberies.205 Following the same reason-
ing, the Court's holding "could lead to the use of even more draconian
measures against people far less deserving of such treatment" than
Hendricks, such as chronic drunk drivers.20 6

A 1996 National Highway Traffic Safety Administration
("NHTSA") study found that 12 percent of drunk drivers involved in

200 U.S. Oral Arg., Kansas v. Hendricks, Nos. 95-1649, 95-9075, 1996 WL 721073, at *3
(Dec. 10, 1996) [hereinafter Oral].

201 United States v. Salerno, 794 F.2d 739, 744 (1987) (finding "pretrial detention [on the
ground of future dangerousness] repugnant to the concept of substantive due process, which we
believe prohibits the total deprivation of liberty simply as a means of preventing future crimes").

202 Id. at 740.
203 Id. at 751.

204 See Oral, supra note 201, at *21.
205 See id. at *31.
206 "Could we have a situation in which an alcoholic who repeatedly drives drunk could be

subject to civil commitment, maybe in perpetuity? ... I don't know if the Court would take it
that far, but the potential is certainly there." Mark Hansen, Danger vs. Due Process: Deciding
Who is Mentally Abnormal is Key to Law, A.B.A. J. Aug. 1997, at 43.
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fatal crashes were previously convicted of drunk driving. 2°7 According
to the study, between 25 and 40 percent of persons charged with
drunk driving were previously convicted of the same offense, and con-
victed drunk drivers are 4.1 times more likely to be involved in a fatal
crash than the general population.2 0 8 Many habitual drunk drivers are
alcoholics, according to the National Commission on Drunk Driving,
and studies show that 80 percent of them drive even when their
licenses are suspended.2 9

Much like repeat sex offenders, chronic drunk drivers often do
not respond to the criminal justice system's traditional tools of deter-
rence. "It's pretty clear that chronic drunk drivers - as opposed to
one-time offenders who learn their lesson - aren't deterred by
license suspensions, fines, and short stays in jail., 210  Consequently,
law enforcement officials nationwide are struggling to find ways to
protect society from chronic drunk drivers. As a result, the idea of
committing chronic drunk drivers to state mental hospitals is far from
novel, "because that seems to be the only way to reverse the troubling
rebound in drunk-driving deaths. 211

Despite more than 17,000 deaths212 caused annually by drunk
drivers, society may arguably cringe at the thought of committing
drunk drivers to mental institutions. Alcoholism, although considered
by many to be a disease, is not vilified like pedophilia. Society is
much more likely to view, with some degree of sympathy, alcoholics as
unwilling hosts of a deadly disease. Pedophiles, in contrast, are often
viewed as society's most horrible monsters, who inflict their sick,

207 See MADD Statistics: DUIDWI Arrests and Convictions (visited March 14, 1998)
<http://www.madd.org/stats/statdui.shtml>.

208 See Brooke A. Masters, Looking for the Best Ways to Keep the Worst Drivers off the
Roads, WASH. POST, June 8, 1997, at Cl [hereinafter Masters, Looking].

209 See Brooke A. Masters, After 5 Convictions, One Drunk Driver Gets 5 Months' Jail
Time, WASH. POST, April 16, 1997, at Al.

210 Masters, supra note 209.
211 See, e.g., Masters, supra note 209 (After serving three months in an Arlington, Virginia,

jail following a drunk driving conviction, Keith Hornberger said the incarceration had little
impact. Hornberger - who had three drunk driving arrests, lost his license, faced four habitual
offender charges, and was involved in a car crash that hurt two people - said "when I got out
... I went back to what I was doing. Jail was no big deal." He later pleaded not guilty by reason
of temporary insanity for habitual offender charges and was committed for nearly five months in
a state mental hospital. The hospital confinement seems to have made the difference: Horn-
berger has been sober for five years.).

212 See Alcohol Traffic Safety Facts 1996 - U.S. Department of Transportation National
Highway Traffic Safety Administration (visited March 14, 1998) <http://www.nhtsa.dot.gov/peo-
ple/ncsa/alc96.html>.
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twisted perversions upon innocent child victims. However, by blur-
ring the relationship between civil commitment and criminal

211processes, 1 the Court invites jurists to apply civil commitment to all
sorts of offenses that would otherwise seem absurdly inapplicable. It
would not be hard to imagine how chronic drunk drivers could soon
find themselves in Leroy Hendricks' situation, fighting for their free-
dom after serving their criminal sentences.

B. Punitive Nature - Double Jeopardy and Ex Post Facto
Principles

For both courts, the issue of whether the Act violates the Double
Jeopardy and Ex Post Facto clauses of the U.S. Constitution turned on
one question - whether the Act was civil or punitive in nature. The
Double Jeopardy Clause provides that no person shall "be subject for
the same offense to be twice put in jeopardy of life or limb." '214 The
Court has recognized three abuses the Double Jeopardy Clause pro-
tects: "a second prosecution for the same offense after acquittal, a
second prosecution for the same offense after conviction, and multiple
punishments for the same offense. ' 215 Hendricks argued involuntary
civil commitment falls within the third protected category: it essen-
tially punishes him twice for the same offense. Likewise, there cannot
be an ex post facto violation unless the civil commitment is deemed
punitive.

The Kansas legislature labeled the Act a civil statute, but Hen-
dricks claimed it was actually punitive in nature and therefore uncon-
stitutional. To consider Hendricks' claim, the Kansas Supreme Court
stated it first had to examine the statutory intent of the legislature.216

Using the rule of United States v. Ward,2 17 if a defendant provides the
"clearest proof" that the statute is punitive in purpose or effect so that
it negates the intent that it be civil, the court must consider the statute
criminal. The U.S. Supreme Court's majority opinion also cited

213 See Leading Case - Due Process and Ex Post Facto Clauses: Involuntary Commitment
of Violent Sexual Predators, 111 HARV. L. REV. 259, 266 (1997).

214 U.S. CONST. amend V.
215 United States v. Halper, 490 U.S. 435, 440 (1989).
216 See In re Hendricks, 912 P.2d 129, 131 (Kan. 1996).
217 448 U.S. 242 (1980).
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Ward's standard, but "completely ignored the circumstances sur-
rounding the passage of the Act and the legislative history .... "218

In many of the sexually violent predator statute cases, courts look
to Allen v. Illinois,1 9 in which the Court held that proceedings initi-
ated under the Illinois Sexually Dangerous Persons Act were not
criminal within the meaning of the Fifth Amendment's protection
against self-incrimination.2 ° Yet Allen is easily distinguished from
Hendricks, because the Illinois statute did not criminally prosecute
persons it sought to civilly commit.221 The state of Illinois had to relin-
quish its opportunity to impose a criminal prison sentence. Unlike
Kansas, Illinois was willing to trade a shorter period of confinement
for the possibility of enhanced community safety resulting from treat-
ment. 2 In addition, persons committed in accordance with the Illi-
nois statute could be reviewed every six months (compared to each
year in Kansas) and could be conditionally released. 23

Courts also often look to the Supreme Courts of Washington and
Wisconsin, which upheld the constitutionality of their state sexually
violent predator statutes, based on findings that the laws did not "pun-
ish" the individuals committed. However, unlike the Kansas Act,
Wisconsin's Sexually Violent Person Commitments statute expressly
allows for supervised release at the time of commitment.224 This
supervised release, the Wisconsin Supreme Court observed, "'cer-
tainly' took some of the onus away from the notion of punishment., 22 1

The Wisconsin Supreme Court narrowed its holding by stating
that "the existence of punishment aspects in a statute does not neces-
sarily make it punishment. ' 226  However, Hendricks applied the
court's analysis and argued his civil commitment is the equivalent of

218 Thomas J. Weilert, Kansas v. Hendricks Package: Thoughts on the Cost of Freedom, 46
U. KAN. L. REV. 17, 23 (1997).

219 478 U.S. 364 (1986).
220 See Allen v. Illinois, 478 U.S. 364, 375 (1986).
221 See id. at 370.

222 See RBCP, supra note 197, at *5.
223 See Allen, 478 U.S. at 370.
224 See WiS. STAT. §§ 980.06(2)(b), (c) (1993-1994).
225 State v. Carpenter, 541 N.W.2d 105, 111 (Wis. 1995).
226 Id. at 110 n.6; citing Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937, 1946-47

(1994) ("while a high tax rate and deterrent purpose lend support to the characterization of the
drug tax as punishment, these features, in and of themselves, do not necessarily render the tax
punitive").
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another prison sentence and therefore rises to the level of
punishment.

1. Treatment or Incarceration?
By enacting the Sexually Violent Predator Act, the Kansas legis-

lature hoped to protect the community from sex offenders like Hen-
dricks, who appear to be completely unable to control the sexual
urges that lead them to harm others. As Kansas Attorney General
Carla Stovall argued before the U.S. Supreme Court: "It was the goal
of the Kansas legislature, by providing for treatment subsequent to
punishment, that we could succeed where the other procedures have
failed."227

Sex offenders incarcerated in Kansas prisons are required to par-
ticipate in treatment, Stovall told the Court, so that they have the abil-
ity "to shed themselves not of the diagnosis of pedophilia, for
example, but of the later part of the definition, which is being likely to
continue to engage in predatory acts of sexual violence, because
they've gone through treatment.""22 But, despite this treatment
requirement for inmates, Hendricks refused all treatment during his
most recent prison confinement, in part because he did not want to
forgo the $.45 to $1.05 daily salary he might have otherwise earned
working within the penitentiary. Hendricks often referred to the
treatment offered in prison as "bullshit. 229

The Act, Stovall argued, would motivate sex offenders to partici-
pate in prison treatment programs when they otherwise might decline
to do so. Sex offenders would no longer be able to simply serve out
their terms of imprisonment "secure in the knowledge they will be
released whether or not they have come to grips with their psychologi-
cal problems. 230

But Hendricks argued, and the Kansas Supreme Court rightfully
agreed, the Act's primary purpose was not treatment of a mental con-
dition, but long-term incarceration. "The facade of psychological-
sounding language has been erected in an attempt to mask the consti-
tutional impermissibility of the law's true purpose - extending incar-
ceration beyond the expiration of the individual's sentence," his

227 Oral, supra note 201, at *3.
228 Id. at *8.
229 Brief for Cross Respondent, Hendricks v. Kansas, No. 95-9075, 1996 WL 509502, at *13

(Sept. 6, 1996) [hereinafter BCR].
230 Id. at n.133.
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attorney, Thomas J. Weilert, argued before the U.S. Supreme Court.231

The Court's decision was also criticized by mental health profession-
als, who argue sexually violent predator statutes such as the Kansas
Act "make today's mental health providers and psychiatric hospitals
into tomorrow's wardens and jails. ' 232 If segregation, as opposed to
treatment, is the primary purpose of such statutes, sex offenders such
as Leroy Hendricks should be placed in prisons instead of hospitals,
which usually cost four times more than incarceration.233 "That may
mean giving longer sentences and building more prisons, but it is at
least a more honest endeavor. 234

An examination of the Act's language clearly supports Hen-
dricks' contentions. The very first sentence of the Act states that sex-
ually violent predators are not suitable for the state's existing civil
commitment statutes, which were "intended to provide short-term
treatment" to mentally ill persons.235 Instead, the Act states, because
the treatment needs for sexually violent predators are "very long term
... a civil commitment procedure for the long-term care and treat-

ment of sexually violent predators is found to be necessary by the leg-
islature. '236 In effect, the Kansas legislature enacted a law intending
to provide longer periods of treatment for the mentally abnormal than
the mentally ill. Yet, at the same time, Kansas officials insist that per-
sons committed under the Act only need to meet the lesser require-
ments for mental abnormality, as opposed to the more stringent
standards for mental illness.

2. Criminal Conditions

Sex offenders committed under the Act are treated like criminal
prison inmates, Hendricks argued. His contention did not fall upon
totally deaf ears. The dissenting justices of the U.S. Supreme Court
also took note of the similarities between the Act's civil commitment
and criminal incarceration.237

231 See Brief for Respondent, Kansas v. Hendricks, Nos. 95-1649, 95-9075, 1996 WL
528985, at *22 (Sept. 17, 1996).

232 Stephen Lally, Steel Beds v. Iron Bars: New Laws Muddle How to Handle Sex Offend-
ers, Wash. Post., July 27, 1997, at C1.

233 See id.
234 Id.
235 KAN. STAT. ANN. § 59-29a01 (1994).
236 Id. (emphasis added).
237 See Kansas v. Hendricks, 117 S. Ct. 2072, 2088 (1997) (Breyer, J., dissenting).
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During his civil commitment hearing, Hendricks was forced to sit
through the proceeding "in jail garb confined by belly chains, ankle
chains and handcuffs - a procedure unheard of in a true civil commit-
ment hearing." '238 Committed persons were to be housed in a Depart-
ment of Corrections facility that also houses inmates serving sentences
for criminal violations, and were to be segregated from those commit-
ted for treatment of mental illness.239 The Act stipulated that commit-
ted persons, if placed in a correctional mental health facility, must be
segregated from the inmate population.24 Yet, despite these condi-
tions, coupled with an earlier Court statement that "[t]here is no con-
ceivable basis for distinguishing the commitment of a person who is
nearing the end of a penal term from all other civil commitments,, 241

the majority characterized the Act as civil.

3. Non-Existent Treatment
By drafting the Act as it did, "the legislature concedes that sexu-

ally violent predators are not amenable to treatment" under the stat-
ute. "If there is nothing to treat" under the Act, "then there is no
mental illness. In that light, the provisions of the Act for treatment
appear somewhat disingenuous. ' 242

Hendricks also claimed the Act was punitive because its alleged
goal of treatment was nonexistent. Hendricks argued that Kansas
lacked the capacity to provide the treatment required by the Act.243

Not only did he claim the state hospital lacked the staff needed to run
a treatment program for sexually violent predators,244 but the state
neither funded nor implemented treatment - even after commit-
ments were ordered.245 In addition, Befort, while serving as acting
director of the Sexual Predator Treatment Program, testified that
Hendricks and other persons committed under the Act were receiving
"essentially no treatment" and "in terms of treatment relevant to sex-
ual deviancy, that hasn't been delivered yet. '246 In response, Kansas

238 RBCP, supra note 197, at *18.
239 See id.
240 See KAN. STAT. ANN. §59-29a07(a) (1995).
241 Baxstrom v. Herold, 383 U.S. 107, 111-12 (1966).
242 Sentencing, Disposition & Treatment, 20 MENTAL & PHYSICAL DISABILITY L. REP. 329,

330 (1996).
243 RBCP, supra note 197, at *8.
244 See In re Hendricks, 912 P.2d 129, 130 (Kan. 1996).
245 RBCP, supra note 197, at *8.
246 Id.
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prosecutors conceded that, "to be sure, treatment programs under the
Act are still evolving." But, they added, "that does not mean the state
is not providing meaningful treatment. 2 47

Many commentators have stated that no effective treatment
exists for repeat sex offenders. "Study after study" show that
pedophiles are highly resistant to treatment.248 As one U.S. Depart-
ment of Justice official explained, "once they're in their late 20s and
early 30s, they have been engaging in this violent sex behavior for so
long that successful treatment is improbable or nonexistent., 249 The
chances of successful treatment decline dramatically for career sex
offenders like Hendricks, who is now a senior citizen. "The later a
pedophile is caught, the less likely he is to want to change. And, with-
out the desire for change, treatment is useless, therapists say."250

If treatment is to be implemented, there also is substantial disa-
greement as to the best form available. Group therapy, for example,
has been evaluated poorly in general. 2 1 After learning that various
forms of sex offender treatment simply did not work, some states such
as Texas and California even tried to implement chemical castration as
a way to treat sex offenders.252

Additionally, because sex offenders differ substantially in their
personalities, attitudes, deviant arousal, and clinical features of per-
sons who abuse children, the same treatment is unlikely to be equally
suitable for all.253  In other words, "one should not take a one-size-
fits-all approach with sex offenders. ' 254 Thus, even if the Act did in
fact provide some form of treatment, it is well-documented in the
medical community that one single treatment method will not work
for different sex offenders. 5  Some sex offenders may benefit from
anti-androgens. Others may do better with cognitive-behavioral inter-

247 BCR, supra note 230, at *24.
248 Mareva Brown, High-Profile Cases Triple Studies, Pedophile Programs, L.A. DAILY

NEWS, May 26, 1996, available in 1996 WL 6559996.
249 Id.
250 Id.
251 Fuller, supra note 188.
252 Shari Roan, No Consensus on Chemical Castration Medicine: Weekly Injections of

Depo-Provera for Repeat Child Molesters Becomes Law Jan. 1, L.A. TIMES, Sept. 26, 1996, avail-
able in 1996 WL 12740429.

253 See Fuller, supra note 188.
254 Roan, supra note 253.
255 See Judith V. Becker, Offenders: Characteristics and Treatment, 4 FUTURE OF CHIL-

DREN 176, 184 (1994).
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ventions. For other sex offenders, antidepressants may be benefi-
cial.256 Even though sex offenders are often clumped together in
therapy and legislation, "no blanket approach is going to apply. 257

C. Other Available Options
"So what's the state supposed to do?," Chief Justice Rehnquist

asked during oral arguments. "Just wait 'till he goes out and does it
again? 258

The Kansas legislature, noted for being "at the forefront of the
[s]tates' efforts to respond to public concerns about sex offenders,, 259

had an abundance of options it could have elected besides enacting an
indefinite civil commitment statute. It could have relied on longer
criminal sentences for sex offenders, or indeterminate sentences in
which eligibility for release depends on persuading the parole board
that inmates are no longer dangerous. However, "the one thing they
cannot do is re-rig the rules of the game after the fact., 26 0

Justice Kennedy realized the practical effect of the Act may be to
confine Hendricks for life.261 "If the civil system is used simply to
impose punishment after the State makes an improvident plea bargain
on the criminal side, then it is not performing its proper function, 262

he wrote. But the Act was used in exactly the manner Justice Ken-
nedy feared: after realizing they made a terrible mistake by offering
Hendricks a plea-bargain, Kansas officials scrambled to save face and
keep him incarcerated as long as possible. They manipulated the civil
system to "cure" the criminal system's "ills" they personally created.

Kansas prosecutors had several legal options besides civil com-
mitment that would have kept career sex offenders like Hendricks off
of the streets for years. The Kansas district court prosecutors could
have gone to trial and sought the maximum sentence of 45 to 180
years for the three indecent liberty counts. The prosecutors could
have asked the court to order Hendricks' sentences for each count to

256 Id.
257 Tracy Dell'Angela, Sex Offenders' 'New Lives' Can Include Old Behavior, CHICAGO

TRIBUNE, Aug. 22, 1996, available in 1996 WL 2701365.
258 Oral, supra note 201, at *45.
259 Stephen R. McAllister, The Constitutionality of Kansas Laws Targeting Sex Offenders,

36 WASHBURN L.J. 419, 466 (1997).
260 RBCP, supra note 197, at *13 n.7, citing Brief of Amicus Curiae, National Association

of Criminal Defense Lawyers, 1996 WL 469202.
261 See Kansas v. Hendricks, 117 S. Ct. 2072, 2087 (1997) (Kennedy, J., concurring).
262 Id.
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run consecutively, not concurrently. The prosecutors could have pro-
ceeded against Hendricks by utilizing the Habitual Criminal Act and
tripled his sentence. Instead, they chose to enter into a plea agree-
ment because it was easier and less costly than going to trial. And
now, they should pay the price.

VI. CONCLUSION

The Kansas Supreme Court, just one U.S. Supreme Court justice
short of being affirmed, was correct to hold the Kansas Sexually Vio-
lent Predator Act unconstitutional because the state could commit
individuals who were not mentally ill. Four U.S. Supreme Court jus-
tices agreed with the Kansas Supreme Court's conclusion that the Act
was punitive in nature. The Act enabled to state to levy, in effect, a
second prison sentence for Hendricks. With no treatment being pro-
vided to Hendricks as required by the Act, his indefinite commitment
to a mental institution became punitive in nature. Such punishment
violates both the Due Process and Ex Post Facto clauses of the
Constitution.

Today, Hendricks says he's a changed man who deserves a chance
at freedom.2 63 During a recent 60 Minutes interview, Hendricks tried
to explain that his three years of confinement at Larned have taught
him to control the urges that haunted him throughout his life.264 "I
want to stop the molesting," he said, choking back tears. "I want to
stop the offending. I want to stop the hurting. I want to heal
myself." '265 Hendricks said he realizes people view him as the "scum
of the earth," but wishes they could see him for the person he is now.
"I'll prove that I can live up to my promises," he said. "I'll never do
this again." '266

263 See Interview by Ed Bradley with Leroy Hendricks, 60 Minutes (CBS television broad-
cast, Jan. 11, 1998).

264 "I know I'm going to have these urges, but I've got to control them, and that's what we
have learned here - how to control these urges." Id.

265 Id.
266 Id.
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