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INTRODUCTION

A local council of the Boy Scouts of America expels a gay teen-
ager because of his sexual orientation. The teenager responds by
suing the council under a state public accommodation law, arguing
that the organization has unlawfully discriminated against him. The
council replies that forcing it to accommodate a gay scout would
infringe on its freedom of association. A court must decide whether
the public accommodation statute can be applied to the Boy Scouts
without violating the organization's constitutional rights.'

* Associate, Schiff Hardin & Waite, Chicago. Former Law Clerk, United States District
Judge Suzanne B. Conlon. J.D., Harvard Law School, 1996. I would like to thank Professor
Joseph Singer of Harvard Law School, who provided inspiration and insight throughout the writ-
ing of this Article. Additional thanks go to Professor Keith Bybee of Harvard College, Judge
Suzanne B. Conlon, William Aguiar, Katherine B. Cox, David Meyer, Stefan Pryor, Jeremy Rab-
son, Michael Scodro, Joshua Silverstein, and Byron Stier, who all provided a number of helpful
comments. Special thanks go to my wife, Lisa Aidlin. She not only provided assistance in the
writing of this-Article, but she has given me the kind of support that only the strongest associa-
tions can provide. Finally, this Article is dedicated to the members of my family, who were the
first to show me how fulfilling and rewarding close associations can be.

1 See, e.g., Dale v. Boy Scouts of Am., 706 A.2d 270, 288 (N.J. Super. Ct. App. Div. 1998)
(application of a state public accommodation law to the Boy Scouts does not violate the organi-
zation's constitutional rights); Quinnipiac Council, Boy Scouts of Am., Inc. v. Commission on
Human Rights & Opportunities, 528 A.2d 352, 356 n.5 (Conn. 1987) (noting in dicta that the
application of a state public accommodation law to the Boy Scouts would not violate the organi-
zation's constitutional rights). Other courts have avoided the constitutional question by deciding
the issue on statutory grounds. See, e.g., Welsh v. Boy Scouts of Am., 993 F.2d 1267, 1269 (7th
Cir. 1993) (federal public accommodation law does not apply to the Boy Scouts); Curran v.
Mount Diablo Council of the Boy Scouts of Am., 952 P.2d 218, 238 (Cal. 1998) (California's Civil
Rights Act does not apply to the Boy Scouts).
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In a number of recent cases, the United States Supreme Court
has attempted to provide ,a framework for resolving this type of dis-
pute.2 In Roberts v. United States Jaycees,3 the Jaycees sued state offi-
cials who sought to apply the Minnesota Human Rights Act to the
Jaycees' policy of denying full membership to women.4 The Jaycees
argued that such an application of the Act would infringe on their
freedom of association.' The Supreme Court disagreed, holding that
the elimination of gender-based discrimination was a compelling
interest that justified any adverse effect on the Jaycees' associational
freedoms.6

More recently, in Hurley v. Irish-American Gay, Lesbian and
Bisexual Group of Boston ("GLIB"),7 GLIB sued the South Boston
Allied War Veterans Council ("Council"), the private organizers of
Boston's St. Patrick's Day Parade.8 GLIB contended that the Council
violated the state's public accommodation statute, which prohibited
discrimination on the basis of sexual orientation, by excluding GLIB
from the parade.9 The Massachusetts Supreme Judicial Court agreed
with GLIB and found that the public accommodation law did not
infringe on the Council's constitutional rights."° The Supreme Court
reversed, holding that the law's application to the parade violated the
Council's freedom of expression."

Although Jaycees and Hurley are, to date, the Court's best
attempts to describe the constitutional limitations on public accommo-
dation laws, the Court's approach has proven inadequate for three
reasons. First, the Court has developed an unduly narrow definition
of what constitutes expression in the context of associations. In par-

2 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557
(1995); New York State Club Ass'n v. City of New York, 487 U.S. 1 (1988); Board of Dirs. of
Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537 (1987); Roberts v. United States Jaycees, 468
U.S. 609 (1984).

3 468 U.S. 609 (1984).
4 See id. at 615.
5 See id.
6 See id. at 623.
7 515 U.S. 557 (1995).
8 See id. at 561.
9 See id. (citing MASS. GEN. LAWS § 272:98, which prohibits "any distinction, discrimina-

tion or restriction on account of... sexual orientation.., relative to the admission of any person
to, or treatment in any place of public accommodation, resort or amusement").

10 See Irish-American Gay, Lesbian and Bisexual Group of Boston v. City of Boston, 636
N.E.2d 1293, 1298-99 (Mass. 1994).

11 See Hurley, 515 U.S. at 566.
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ticular, the Court has failed to recognize the communicative value of
group membership policies. Second, the Court has underestimated
the extent to which organizations provide non-expressive resources.
As a result, the Court has not properly identified those organizations
to which public accommodation laws should apply. Finally, and most
fundamentally, the Court has misunderstood the very nature of the
freedom of association. Specifically, the Court has incorrectly
assumed that the freedom applies only to a group's right to exclude
other people. The central argument in this Article is that the freedom
of association actually has a dual nature in that it not only permits
exclusionary conduct (a negative right), but it provides a basis for
individuals to gain access to certain group activity (a positive interest).

Ultimately, this Article elucidates the dual nature of the freedom
of association so that the constitutional limitations on public accom-
modation statutes are more clearly understood. Numerous commen-
tators have argued that these limitations are difficult to define because
there is a fundamental tension between the freedom of association
and equality.' 2 Though there is a definite conflict between these two

12 See M. GLENN ABERNATHY, THE RIGHT OF ASSEMBLY AND ASSOCIATION 237-38 (2d ed.
1981); DAVID FELLMAN, THE CONSTITUTIONAL RIGHT OF ASSOCIATION 34, 105 (1963);
DEBORAH L. RHODE, JUSTICE AND GENDER 275 (1989); Douglas 0. Linder, Freedom of Associ-
ation after Roberts v. United States Jaycees, 82 MICH. L. REV. 1878, 1880 (1984); William P.
Marshall, Discrimination and the Right of Association, 81 Nw. U. L. REV. 68, 69 (1986); Diane S.
Worth & Nancy M. Landis, The Limits on Permissible Discrimination in Private Clubs, 60 JUL. J.
KAN. B.A. 27 (1991); Larry W. Yackle, Parading Ourselves: Freedom of Speech at the Feast of St.
Patrick, 73 B.U. L. REV. 791, 794-95 (1993); Comment, Discrimination in Private Social Clubs:
Freedom of Association and Right to Privacy, 1970 DUKE L.J. 1181, 1208 (1970); Comment, State
Power and Discrimination by Private Clubs: First Amendment Protection for Nonexpressive
Associations, 104 HARV. L. REV. 1835, 1837 (1991); Paula J. Finlay, Note, Prying Open the Club-
house Door: Defining the "Distinctly Private" Club After New York State Club Association v.
City of New York, 68 WASH. U. L.Q. 371, 375-76 (1990); Pamela Griffin, Note, Exclusion and
Access in Public Accommodations: First Amendment Limitations on State Law, 16 PAC. L.J.
1047, 1047-48 (1985); Hyman Hacker, Note, Private Club Membership: Where Does Privacy End
and Discrimination Begin?, 61 ST. JOHN'S L. REV. 474, 476 (1987); Edith M. Hofmeister, Com-
ment, Women Need Not Apply: Discrimination and the Supreme Court's Intimate Association
Test, 28 U.S.F. L. REV. 1009,1013 (1994); Nancy G. Kornblum, Comment, Redefining the Private
Club: New York State Club Associations, Inc. v. City of New York, 36 WASH U. J. URB. &
CoNTEMP. L. 249, 250 (1988); Kimberly McGovern, Comment, Board of Directors of Rotary
International v. Rotary Club of Duarte: Prying Open the Doors of the All-Male Club, 11 HARV.

WOMEN'S L.J. 117, 138-39 (1988); Julie A. Moegenburg, Comment, Freedom of Association and
the Private Club: The Installation of a "Threshold" Test to Legitimize Private Club Status in the
Public Eye, 72 MARQ. L. REV. 403, 404 (1989); Marian L. Zobler, When is a Private Club a
Private Club: The Scope of the Rights of Private Clubs after New York State Club Association v.
City of New York, 55 BROOK. L. REV. 327, 344-45 (1989).
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interests, this Article argues that there is also a tension within the
freedom of association itself. By identifying this tension and explain-
ing the positive interest in association, an additional justification for
the broad application of public accommodation statutes emerges. The
result is a stronger and broader basis for the application of such laws
than the concept of equality alone can provide.

Part I describes the positive interest in association and explains
how existing conceptions of the First Amendment and the right to
association support a multi-dimensional view of the freedom of associ-
ation. Part II analyzes the weaknesses in the Supreme Court's under-
standing of the relationship between the freedom of association and
public accommodation laws. Part III offers an alternative to the
Supreme Court's approach that is grounded in the positive interest in
association. Finally, in order to refine this alternative approach, Part
IV applies it to two cases that challenge traditional intuitions about
the constitutional scope of public accommodation laws.

I. THE POSITIVE INTEREST IN ASSOCIATION

Throughout American history, groups have played an important
role in public and private life. 3 As Alexis de Tocqueville noted, "[i]n
no country in the world has the principle of association been more
successfully used or applied to a greater multitude of objects than in
America."14 Despite this early recognition of the importance of
associations, the right to association did not receive explicit constitu-
tional protection. 5 Rather, in NAACP v. Alabama ex rel. Patterson, 16

the Supreme Court recognized an implied right to association.17 In
that case, the Court held that a state court order that required the
NAACP to identify its members violated the NAACP's freedom of
association. 8 The Court noted that such forced disclosures of mem-
bership information threatened groups that held unpopular beliefs
and were thus an unconstitutional infringement of the implied right to
association. 19

13 See AVIAM SOIFER, LAW AND THE COMPANY WE KEEP 33 (1995).
14 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 191 (Phillips Bradley ed., 1984).
15 See Griswold v. Connecticut, 381 U.S. 479, 482 (1965) ("The association of people is not

mentioned in the Constitution nor in the Bill of Rights.").
16 357 U.S. 449 (1958).
17 See id. at 460-63.
18 See id. at 462-63.
19 See id.
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The Court more fully articulated this right in Jaycees.20 In partic-
ular, the Court held that associational freedoms contain two quite dis-
tinct protections: the right to expressive association and the right to
intimate association.2" It defined intimate associations as those involv-
ing "highly personal relationships"22 and expressive associations as
those involving "activities protected by the First Amendment-
speech, assembly, petition for the redress of grievances, and the exer-
cise of religion."23

Despite this recognition of an implied right to exclude individuals
from intimate and expressive associations, the courts have consistently
upheld the constitutionality of statutes that prohibit certain types of
entities, such as restaurants and motels, from discriminating on the
basis of race.24 The traditional rationale for this conclusion is that
equality concerns outweigh any negative right to association that a
restaurant or motel owner might have.25 In other words, the state's
interest in providing equal access to publicly available goods and serv-
ices trumps the value of the freedom of association.

The positive interest in association, like the concept of equality,
provides a basis for trumping the negative right to association, yet it
does so on quite different grounds. Essentially, the positive interest is
premised on an individual's need to associate with the people who
provide society's goods and services. For example, an individual has
an interest in associating with the owner and employees of a restau-
rant in order to gain access to the resources the restaurant provides.
From this perspective, a restaurant must serve all customers, not sim-
ply because every customer deserves equal treatment, but because
every customer has an interest in purchasing the restaurant's
resources.

Herbert Wechsler hinted at a positive interest in association in
Toward Neutral Principles of Constitutional Law.26 Wechsler's sugges-
tion, however, was that there might be a constitutionally recognizable

20 See Roberts v. United States Jaycees, 468 U.S. 609, 617-18 (1984).
21 See id.
22 Id. at 618.
23 Id.
24 See, e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241,260-61 (1964) (hold-

ing that a federal public accommodation statute is constitutional as applied to a motel).
25 See authorities cited supra note 12.
26 Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1,

34 (1959) (recognizing that "integration forces an association upon those for whom it is unpleas-
ant or repugnant").

19981
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positive right to association in the context of the Equal Protection
Clause that could support the Supreme Court's decision in Brown v.
Board of Education.7 In contrast, the claim here is not that public
accommodation laws are in some way constitutionally required.
Rather, the argument is that non-constitutional interests, such as the
positive interest in association, are so strongly implicated by public
accommodation statutes that legislatures should have broad discretion
in defining the scope of those statutes.2" Ultimately, the courts and
commentators have not explicitly recognized a positive interest in
association, but current understandings of the First Amendment and
the values underlying the freedom of association suggest the existence
of such an interest.

In its First Amendment jurisprudence, the Court has found that
the freedom of expression has both a positive and a negative compo-
nent. In Wooley v. Maynard,29 the Court held that individuals have
the right to disassociate themselves from messages imposed by the
government.3 ° In particular, the Court found that New Hampshire
could not compel its residents to display the state's motto, "Live Free
or Die," on their license plates.31 This right to be free from certain
ideas corresponds to the negative right to association. Where Wooley
prevents the government from imposing its viewpoint on individuals
in some contexts, the negative right to association prevents the gov-
ernment from requiring an association to accept unwanted individuals.

At the same time, the Court has historically found that people
have an affirmative right to express themselves, even to a hostile audi-
ence. In Cantwell v. State of Connecticut,2 the Court held that a man
and his two sons could not be prohibited from discussing their reli-
gious viewpoints in a heavily Roman Catholic neighborhood, even
though their views explicitly attacked the Catholic religion.33 The

27 347 U.S. 483 (1954).
28 Nonetheless, a strong argument can be made that access to public accommodations

should be guaranteed even in the absence of legislative intervention. See Joseph William Singer,
No Right to Exclude: Public Accommodations and Private Property, 90 Nw. U. L. REv. 1283,
1448-49 (1996) (arguing that the common law right of access should be extended to include all
places open to the public).

29 430 U.S. 705 (1977).
30 See id. at 713.
31 See id. at 717.
32 310 U.S. 296 (1940).
33 See id. at 300-01, 311.
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Court determined that the First Amendment protects expression even
when the expression engenders animosity towards the speaker. 34

The free speech right upheld in Cantwell and the positive interest
in association are analogous. Just as the Court in Cantwell permitted
individuals to impose their ideas on unwilling listeners, the positive
interest in association permits people to impose their presence on
unwilling individuals in order to ensure access to society's resources.
For example, in Jaycees, women not only had an interest in being
treated as equals with men, but they had an independent interest in
having an opportunity to gain access to the organization's training and
employment resources. In short, although the Court has yet to
embrace a positive interest in association, the idea of a positive coun-
terpart to the negative right to association finds support in the Court's
First Amendment jurisprudence.

A positive interest in association is supported not only by existing
First Amendment doctrine, but also by the values underlying the
already recognized negative right to association. Two values are par-
ticularly illustrative in this regard.35 First, associations have been
understood as a means through which people can flourish.3 6 This idea
has its roots in First Amendment theory, and has been described as
"the widely accepted premise of Western thought that the proper end
of man is the realization of his character and potentialities as a human
being., 37 In other words, associations "have a great deal to do with
the formation and shaping of an individual's sense of his own iden-
tity."'38 From marriage to the Jaycees, associations help us define our-
selves and determine our direction in life.

Traditionally, the concept of human flourishing has supported the
negative right to association. If groups help shape who we are, we
must control the membership of groups in order to control our identi-
ties.39 At the same time, however, in order to have a society within

34 See id. at 311.
35 These two values are illustrative in that they represent both consequentialist and non-

consequentialist justifications for the freedom of association.
36 See, e.g., People ex rel. Gallo v. Acuna, 929 P.2d 596, 609 (Cal. 1997) (finding that "rights

of association in the intimate sense ... permit deep and enduring personal bonds to flourish").
37 Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE L.J.

877, 879 (1963).
38 Kenneth L. Karst, The Freedom of Intimate Association, 89 YALE L.J. 624, 635 (1980).
39 See SOIFER, supra note 13, at 1; Karst, supra note 38, at 630; Aviam Soifer, "Toward a

Generalized Notion of the Right to Form or Join an Association": An Essay for Tom Emerson, 38
CASE W. RES. L. REV. 641, 651 (1988).
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which everyone has the opportunity to succeed and flourish, each per-
son must also have access 40 to the goods that other people provide. A
person's interest in obtaining these resources-the positive interest-
is so important that it can often trump the negative right to associa-
tion. Thus, when a legislature passes a public accommodation law that
improves access to such resources, the law is constitutional despite
interference with a group's ability to exclude.4" In short, the value of
human fulfillment supports not only a negative right to association,
but a positive interest in association as well.

The protection of human dignity is another value inherent in
associational freedoms. The idea here is that no matter what the con-
sequences, certain group activities deserve protection because they
are an essential part of our humanity.42 Human dignity requires a
negative right to association because our ability to exclude people
from certain relationships is central to our needs as individuals.43 At
the same time, though, respect for human dignity also supports a posi-
tive interest in association.' For instance, public accommodation laws
prevent an African-American from suffering the indignity of exclusion
on the basis of race.45

Numerous other concepts can be, and have been,46 enumerated to
describe the scope of associational rights. The point is that the inter-
ests underlying associational freedoms support more than a negative
right to association. Concepts such as human dignity and human
flourishing also support a positive understanding of associational free-
doms. The next question is how the courts should reconcile this mix

40 The issue of access to food, housing, or employment is distinct from whether people have
a right to those resources. The latter question is not addressed here.

41 The inflexible application of this rule would fail to recognize conflicting associational
interests. For example, the Catholic Church has a religious-based interest in hiring only men as
priests. This type of interest, and its effect on the constitutional scope of public accommodation
laws, is explored in greater depth in Part Ill.

42 See Aviam Soifer, Freedom of Association: Indian Tribes, Workers, and Communal
Ghosts, 48 MD. L. REV. 350, 380 (1989) ("Freedom of association should be valued as a goal, not
merely as a troublesome means.").

43 See Karst, supra note 38, at 630.
44 See, e.g., Linder, supra note 12, at 1902 (emphasizing human dignity as a value that

supports an infringement on associational freedom).
45 See Roberts v. United States Jaycees, 468 U.S. 609, 625 (1984); Heart of Atlanta Motel,

Inc. v. United States, 379 U.S. 241, 250 (1964). While the Court has recognized that public
accommodation laws protect the dignity of individuals who are excluded, it has understood dig-
nity as flowing from equal treatment rather than as a product of a positive interest in association.

46 See, e.g., Karst, supra note 38, at 630-36.
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of concepts and the tension within the freedom of association in con-
stitutional doctrine.

II. THE SUPREME COURT'S APPROACH

The Court has attempted to fashion a coherent method for exa-
mining the constitutional scope of public accommodation laws. While
the Court has developed a persuasive approach to analyzing public
accommodation laws in the context of intimate associations, its analy-
sis in the context of expressive associations has proven more
problematic.

A. Intimate Associations

The Supreme Court has identified intimate associations by exam-
ining a group's "size, purpose, policies, selectivity, congeniality, and
other characteristics that in a particular case may be pertinent. 47

According to the Court, the larger and less selective the organization,
the less likely that organization is to further the values underlying the
concept of intimacy.48 In Jaycees, the group was "large and basically
unselective[,] . . . employ[ed] [no] criteria for judging applicants for
membership, . . . [admitted] new members ... with no inquiry into
their backgrounds... [and allowed] numerous nonmembers of both
genders regularly [to] participate in a substantial portion of activities
central to the decision of many members to associate with one another
.... "'I As a result, the Court appropriately concluded that the organ-
ization's activities did not implicate the right to intimate association
and thus did not preclude the application of Minnesota's Human
Rights Act."

Although the Court concluded that the Jaycees were not an inti-
mate association, the Court correctly suggested that, if the Jaycees had
been an intimate association, they would have received absolute pro-
tection from the application of public accommodation laws.51 Indeed,
the values underlying intimate associations easily outweigh the inter-
ests advanced by such laws. As described above, public accommoda-
tion statutes serve at least three interests: (1) the interest in equal

47 Jaycees, 468 U.S. at 620.
48 See id. at 619-20.
49 Id. at 621.
50 See id.
51 See id.
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treatment traditionally associated with these statutes; (2) the promo-
tion of human flourishing; and (3) the protection of human dignity.
Such interests are only marginally furthered by the application of pub-
lic accommodation laws to intimate associations.

First, society can ensure access to the vast majority of goods nec-
essary for human flourishing without interfering with intimate associa-
tions. Second, exclusion from an intimate association might cause an
indignity to the excluded person or inequalities in treatment. If the
government forced an intimate association to accommodate other
people, however, the indignity suffered by the intimate association
would far outweigh any dignity or equality gained by the accommo-
dated individual.

Assume someone has a dinner party for her family members and
close friends. She is not very wealthy, so she asks each person to con-
tribute a few dollars to cover her costs. She is also a racist and decides
not to invite non-whites to the dinner. While she is providing a good
(food) and people are paying for it, few people would argue that she
could be forced to invite non-white people to the dinner, even if they
paid their way. Intimate associations simply do not implicate the
interests underlying public accommodation laws to a degree signifi-
cant enough to trump the interests underlying the negative right to
association.

These claims obviously depend on cultural practices as they now
exist. For instance, it is possible to conceive of a society within which
most transactions occur in the family unit or within a small social net-
work. In that society, a public accommodation law would have to
reach into intimate associations in order to ensure that people have
full access to society's resources. Put another way, intimate relation-
ships do not inherently deserve absolute protection from public
accommodation laws. Rather, given the way our society operates and
the interests that underlie intimate associations and public accommo-
dation statutes, the courts properly prohibit such laws from interfering
with intimate relations.52

Since intimate associations are protected from public accommo-
dation laws, the next question is how to define those associations. In
Jaycees, the Court appropriately focused on size, selectivity, and seclu-

52 This point is consistent with more critical approaches to legal theory in that it suggests
that the development of legal doctrine relating to public accommodations reflects, at least to
some degree, existing power and property relations. See Singer, supra note 28, at 1452-53.
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sion from other people as defining factors for such associations.5 3

These characteristics serve as useful proxies for the extent to which a
particular relationship implicates equality concerns and the positive
interest in association. The smaller and more selective the relation-
ship, the less likely it is to further those interests and the more likely it
is to further the values underlying intimate associations. In all, the
Court's test correctly recognizes the positive interest in association as
weak and the negative right to association as much stronger than in
the context of non-intimate associations. Although the Court's test
does not provide clear answers in many cases, it is necessarily vague
given the factual variables at issue in any particular case.

B. Expressive Associations

The Court's treatment of expressive associations is less persua-
sive. Specifically, the Court has underestimated the expressive nature
of membership policies, overlooked the presence of non-expressive
resources among the goods that associations provide their members,
and failed to recognize a positive interest in association. As a result, it
has espoused an unduly narrow view of the proper constitutional
scope of public accommodation laws.

The decisions in Hurley and Jaycees most clearly articulate the
Court's doctrinal approach in this area. In both cases, the Court
asked whether the public accommodation law in question was directed
at the expression of the organization.54 In Hurley, the Court con-
cluded that it was and held the law to be unconstitutional.55 But in
Jaycees, the Court found that it was not and upheld the law's constitu-
tionality.56 Although this description is greatly simplified, it provides
the basic framework for the Court's analysis.

1. The Expressive Nature of Membership Policies

The first problem with the Court's approach is that it has substan-
tially underestimated the expressive component of an organization's
membership policy. In Jaycees, the Court held that the Minnesota
Human Rights Act did not affect the Jaycees' ability to express them-

53 See Jaycees, 468 U.S. at 620.
54 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,

572-73 (1995); Jaycees, 468 U.S. at 623.
55 See Hurley, 515 U.S. at 563.
56 See Jaycees, 468 U.S. at 625-27.
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selves or disseminate their views.57 The Court wrote, "[t]here is... no
basis in the record for concluding that admission of women as full
voting members will impede the organization's ability to engage in...
protected activities or to disseminate its preferred views. 5 8

This reasoning illustrates the Court's failure to acknowledge the
expressive value of membership policies. The very fact that a group of
men want to exclude women suggests that the organization is dissemi-
nating a message. That message might be as simple as "sexism is
good," but it is, in fact, a message. If a group of men want to demon-
strate their sexism through a membership policy, that decision should
be recognized as expressive, not merely an attenuated attempt at
communication.5 9

The Court's own definition of expressive conduct supports this
conclusion. In Clark v. Community for Creative Non-Violence," the
Court defined expressive conduct to include actions that are intended
to be expressive and would be understood by a reasonable viewer,
given the context of the action, to be communicative.6 Despite this
definition, the Court has failed to recognize that the physical exclusion
of individuals is intended to convey a message: members of a particu-
lar group are not welcome. That exclusion, moreover, is reasonably
understood as conveying that message. For example, the women in
Jaycees certainly understood that the organization's denial of business
training and other such goods was a message about them and to them.
In short, membership policies have an expressive component that the
Court has failed to acknowledge.

Justice O'Connor's concurring opinion in Jaycees attempts to
avoid this problem. She realizes that a membership policy can be
expressive, but she argues that an organization can still be subjected

57 See id. at 627.
58 Id.; see also New York State Club Ass'n v. City of New York, 487 U.S. 1, 13 (1988)

(finding that the law in question did not affect in any significant way the organization's ability to
carry out its various purposes); Board of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S.
537, 548 (1987).

59 Cf. Democratic Party of the United States v. Wisconsin ex rel. LaFollette, 450 U.S. 107,
122 (1981) (finding that "the [forced] inclusion of persons [in a political party who are] unaffili-
ated with [that] political party may seriously distort [the party's] collective decisions"); see also
Linder, supra note 12, at 1902 ("The power to change the membership of an association is 'the
power to change its purpose, its programs, its ideology, and its collective voice."' (quoting Brief
for Appellee at 13, Jaycees, 468 U.S. 609 (No. 83-724))).

60 468 U.S. 288 (1984) (sleeping in a park is expressive, but a regulation banning that activ-
ity satisfies intermediate scrutiny).

61 See id. at 294.
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to a public accommodation statute as long as the group is not
predominantly engaged in expressive activity.62 In this way, Justice
O'Connor acknowledges the expressive value of membership policies
without undermining the constitutionality of public accommodation
statutes.

Justice O'Connor's central criticism of the majority's approach is
that it over- and under-protects (negative) associational freedoms.63 It
is over-protective in that organizations can receive protection as an
expressive association despite significant involvement in commercial
activity.' At the same time, it is under-protective because it views
public accommodation laws as a compelling state interest capable of
overcoming the strongest First Amendment protections.65

To avoid under- and over-protection, O'Connor argues for a cate-
gory of commercial associations.66 According to O'Connor, a group
falls into this category when its "activities are not predominantly of
the type protected by the First Amendment. '67 She asserts that stat-
utes satisfying rational basis review can regulate this category of
associations, but they cannot regulate non-commercial associations.68

O'Connor contends that this approach avoids under-protecting associ-
ational rights by ensuring that public accommodation laws are not
applicable to organizations predominantly engaged in expression.69 It
also avoids over-protecting associational freedoms by allowing the
application of public accommodation laws to those organizations that
substantially engage in commercial activities, even if the activities
have an expressive component.7 °

Justice O'Connor's analysis ultimately suffers from three flaws.71

First, by protecting only those associations predominantly engaged in

62 See Roberts v. United States Jaycees, 468 U.S. 609, 635 (1984) (O'Connor, J.,
concurring).

63 See id. at 632.
64 See id.
65 See id. at 632-34.
66 See id. at 635.
67 Id.
68 See id. at 635-36.
69 See id.
70 See id.
71 A number of commentators have criticized O'Connor's approach. See RHODE, supra

note 12, at 285; Marshall, supra note 12, at 79; Gerald L. Edgar, Roberts v. United States
Jaycees: Does the Right of Free Association Imply an Absolute Right of Private Discrimination?,
2 UTAH L. REV. 373, 394-96 (1986); Griffin, supra note 12, at 1071-72; M. Page Kelley, Roberts
v. United States Jaycees: How Much Help for Women?, 8 HARV. WOMEN'S L.J. 215, 228 (1985);
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expression, O'Connor suggests that the extent to which an organiza-
tion engages in expressive activity should dictate the scope of the
organization's First Amendment protection. The problem here is that
First Amendment protections have never coincided with the extent to
which an entity engages in protected conduct. Rather, once an indi-
vidual or a group undertakes protected activity, the conduct receives
full constitutional protection regardless of how important it is to the
individual or the group engaging in it. As the Court noted in Employ-
ment Division v. Smith,72 it is not "appropriate for judges to determine
the... 'importance' of ideas before applying the 'compelling interest'
test in the free speech field."73 Indeed, in the free speech context, the
courts do not ask whether the speech sought to be protected is the
predominant message that the speaker seeks to convey.74

In the same way, the extent to which an association engages in
expression should not affect the level of constitutional protection an
association receives. Instead, the ultimate question should be whether
an organization provides the kinds of goods, services, or advantages
that give public accommodation statutes their value. This way, even if
a group engages in expression, the group would not receive constitu-
tional protection if it also provides some good or service to the public.

Justice O'Connor hints at this possibility herself when she writes
that "[w]hether an association is or is not constitutionally protected in
the selection of its membership should not depend on what the associ-
ation says or why its members say it."75 O'Connor later makes the
contradictory assertion, however, that public accommodation laws are
enforceable "when, and only when, [an] association's activities are not
predominantly of the type protected by the First Amendment."76 This

Patricia E. Willard, Roberts v. United States Jaycees and the Affirmation of State Authority to
Prohibit Sex Discrimination in Public Accommodations: Distinguishing "Private" Activity, the
Exercise of Expressive Association, and the Practice of Discrimination, 38 RUT-GERS L. REV. 341,
372 (1986); State Power, supra note 12, at 1844. But see Sor-R, supra note 13, at 41-42; Linder,
supra note 12, at 1896 (finding that the "O'Connor approach seems to enjoy several distinct
advantages over the majority approach").

72 494 U.S. 872 (1990).
73 Id. at 886-87.
74 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,

574 (1995) (applying full First Amendment protection to a parade even though the parade did
not contain a particularized message).

75 Roberts v. United States Jaycees, 468 U.S. 609, 633 (1984).
76 Id. at 635.
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latter formulation, in contrast to the earlier statement, mistakenly
focuses on the extent of expressive activity.

These conflicting formulations of O'Connor's position suggest a
second problem with her approach. Namely, an organization can be
both predominantly engaged in expressive activity and engaged in
commerce to a substantial degree.77 Suppose a member of the Ku
Klux Klan opens a Klan Museum and sells Klan paraphernalia
inside.78 This store's predominant purpose is to promote the Klan and
its history, yet, by selling paraphernalia, it also engages in substantial
commerce. Predominantly expressive and substantially commercial
activities are not mutually exclusive, and O'Connor's approach fails to
resolve this conflict. By focusing on commerce rather than expres-
sion, O'Connor could have provided a more coherent doctrinal state-
ment about the true interests at stake.

A final problem with O'Connor's approach is that it has an
unduly narrow vision of the circumstances in which the interests
advanced by public accommodation laws outweigh those underlying
the negative right to association. As explained above, Justice
O'Connor is only willing to permit a public accommodation law to
apply to an organization if the organization is not predominantly
engaged in expression.79 Given the traditional balancing of interests,
this narrow view is understandable. Specifically, equality and the neg-
ative right to association conflict, so the Court must balance them.
O'Connor's framework does exactly that-if the negative right to
associate predominates, the association wins; otherwise, equality con-
cerns predominate and the excluded individual prevails.8" Placing an
additional interest-the positive interest in association-on the side of
equality, however, alters the traditional balance. With the positive
interest in association working in conjunction with equality, the nega-
tive right to association is more easily trumped. The question is what
resources implicate the positive interest in association and equality
substantially enough to outweigh the negative right to association.

77 See State Power, supra note 12, at 1844.
78 This example is based on an actual event. See Driver Rams Shop Selling Klan Items,

BOSTON GLOBE, Mar. 25, 1996, at A17.
79 See Jaycees, 468 U.S. at 635.
80 See id. at 635-36.
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2. Non-Expressive Resources
The Court not only minimizes the expressive value of group

membership policies, but it also overlooks the extent to which groups
provide non-expressive goods. In Hurley, for example, the Court
found that the Massachusetts public accommodation statute was
unconstitutionally applied because it targeted the expression of the
parade organizers.81 The Court, however, too easily dismissed the
idea that the public accommodation law was directed at some non-
expressive good.

The Court's failure to furnish an adequate definition of non-
expressive goods is not surprising. As an initial matter, the Court's
definition is limited by the failure to recognize a positive interest in
association. Moreover, a simple definition is difficult to develop. The
definition cannot be limited to purchased goods and services without
being both over- and under-inclusive. It would be over-inclusive in
that it would cover the aforementioned racist dinner party, even
though the party occurs in someone's home and only family members
or close friends are invited. The definition would also be under-inclu-
sive because it would allow discrimination in a number of important
non-commercial activities. A private hospital might perform free
services for poor people, but a legislature could certainly prevent the
hospital from providing such treatment in a racially discriminatory
manner. In short, a definition of non-expressive goods is not easily
developed.

The majority opinion in Jaycees presented a promising approach
in that it did not limit its definition to "purely tangible goods and serv-
ices."" The Court correctly noted that an expansive definition is nec-
essary because "of the changing nature of the American economy and
of the importance, both to the individual and to society, of removing
the barriers to economic advancement and political and social integra-
tion that have historically plagued certain disadvantaged groups
.... "83 Applying its definition to the Jaycees, the Court asserted that
"[l]eadership skills are 'goods,' [and] business contacts and employ-
ment promotions are 'privileges' and 'advantages ....,,.4

81 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,
573 (1995).

82 Jaycees, 468 U.S. at 625.
83 Id. at 626.
84 Id. at 626 (quoting United States Jaycees v. McClure, 305 N.W.2d 764, 772 (Minn.

1981)).
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The Court's approach correctly assumes that access to tangible
goods and services is not sufficient to protect human dignity and guar-
antee full participation in society. There are too many intangible
advantages that affect people's opportunities. Nonetheless, the
Court's approach is too vague in that it suggests the government can
intrude into group activity whenever that intrusion aids economic
advancement or political and social integration. Though persuasive,
this justification for interference with associational freedoms does not
have clear applications. Furthermore, as an examination of Hurley
will make clear, the Court's approach is also too narrow in that it
overlooks certain non-expressive resources that expressive organiza-
tions provide.

Justice O'Connor's approach is similarly vague (albeit admittedly
so)85 and under-inclusive. For her, a group is protected so long as it
does not engage in commerce to any substantial degree.86 However,
for the reasons explained earlier, this definition does not adequately
account for the strong values that underlie public accommodation
laws.

Although the Court has failed to give adequate weight to the
expressive value of membership policies, this does not mean that there
should be a narrower constitutional scope for public accommodation
laws. Rather, as the above analysis makes clear, the ultimate question
does not relate to the expressive value of membership policies; the
question is whether a group provides non-expressive resources. The
Court has failed to ask this question and thus has overlooked the
numerous non-expressive resources that groups provide. The result is
an unduly limited and vague definition of the kinds of activities that
can be subjected to public accommodation statutes. As the following
discussion demonstrates, a broader and more persuasive justification
for public accommodation laws is possible.

III. AN ALTERNATIVE APPROACH TO EXPRESSIVE ASSOCIATIONS

The first step in developing a new approach to expressive associa-
tions is to recognize that membership policies are a kind of expressive
conduct. As explained above, the Supreme Court has defined expres-
sive conduct to include actions that are intended to be expressive and
would be understood by a reasonable viewer, given the context of the

85 See id. at 635.
86 See id. at 636.
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action, to be communicative.87 Under this view, membership policies
constitute conduct in that they involve the physical exclusion of cer-
tain individuals. They also contain communicative attributes in that
groups employ membership policies to convey a discriminatory
message, and excluded individuals reasonably understand those poli-
cies to convey such a message.88

This initial point suggests that public accommodation laws need
only satisfy intermediate scrutiny. 89 To satisfy intermediate scrutiny,
the government must show that the law in question satisfies an impor-
tant government interest, the interest is unrelated to the suppression
of expression, and the law does not regulate substantially more speech
than necessary.90

Putting aside for a moment the question of what constitutes an
important government interest in this context, one might object that
public accommodation laws only prevent discrimination against cer-
tain specified groups and are thus implicitly related to the suppression
of certain types of expression. The problem with this objection is that
such laws are directed at the act of exclusion, not the message that the
exclusion conveys.9" Therefore, the selective reach of such laws is not
related to the expression of a particular membership policy. Instead,
the selectivity merely reflects the legislature's desire to eliminate more
pervasive forms of discriminatory conduct. Also, even if there are
groups in need of protection and those groups are not included in the
statute, a legislature may correct one problem at a time without
encountering constitutional obstacles.92

Assuming public accommodation laws are not directed at expres-
sion, the next step is to determine when these laws serve an important
government interest.93 As previously discussed, the government has

87 See Clark v. Community for Creative Non-Violence, 468 U.S. 288, 294 (1984).
88 See id.
89 See id.
90 See Ward v Rock Against Racism, 491 U.S. 781, 799 (1989); United States v. O'Brien,

391 U.S. 367, 377 (1968).
91 See, e.g., Brief for Respondent at 16, Hurley v. Irish-American Gay, Lesbian & Bisexual

Group of Boston, 515 U.S. 557 (1995) (No. 94-749) (public accommodation laws are "targeted at
conduct, not speech"); cf. Madsen v. Women's Health Ctr., Inc., 512 U.S. 753 (1994) (holding
that an injunction prohibiting picketing within thirty-six feet of an abortion clinic did not consti-
tute a prior restraint because the injunction was a result of previous unlawful conduct and was
not directed at the content of the expression).

92 See Williamson v. Lee Optical, Inc., 348 U.S. 483, 489 (1955).
93 See Clark v. Community for Creative Non-Violence, 468 U.S. 288, 294 (1984).

[Vol. 8:2



PUBLIC ACCOMMODATION LAWS

an important interest in providing citizens with the ability to develop
themselves, in protecting human dignity, and in ensuring the equal
treatment of its citizens. The relevant inquiry is whether access to a
particular good is necessary to further those ends. If so, the legisla-
ture should have the authority to guarantee access to that good.

This approach can be criticized as either over- or under-inclusive.
It might appear under-inclusive in that it defines goods relative to
their ability to promote full participation in society. It suggests that an
obscure antique store can discriminate because access to that store's
goods does not affect a person's ability to participate fully in society.
Full participation, however, if it is really to protect human dignity,
requires access to all resources offered outside the realm of intimacy.

One could also argue that this approach is over-broad in that a
purely expressive activity may provide an important good, thus sub-
jecting that activity to public accommodation statutes. For example, a
Klan meeting offers an important opportunity for political discourse.
In addition, some people have a very strong interest in attending Klan
meetings, particularly if they are members of the groups that the
organization has historically attacked. Can the government then com-
pel the Klan to accept minority members?

The problem with this objection is that such an application of
public accommodation laws would be directed at the suppression of
expression. As explained above, public accommodation laws are not
typically susceptible to this attack because they target non-expressive
activity-the exclusionary act. But in the Klan example, expressive
activity itself is defined as the good or service. By defining goods in
this way, the statute would unconstitutionally focus on the expression
of an association.9 a

One might contend that an organization never provides an
expressive good by itself. Suppose the Klan serves potato chips at its
meetings. Could one then argue that a public accommodation law is
aimed at ensuring the equal distribution of such a good, thus skirting
the First Amendment protections that such groups should receive?
The answer lies in determining whether a good is tangential to the
organization's purpose. A good is tangential if group members would

94 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,
573 (1995) (declaring unconstitutional a statute that supposedly made "speech itself ... the
public accommodation"). Although Part IV of this Article takes issue with the Hurley Court's
determination that the statute was in fact aimed only at speech, the Court's statement of the law
is undoubtedly correct.
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still join the organization without the presence of that good. Thus,
potato chips are tangential because people simply do not join the Klan
for free potato chips. At the other extreme, people go to a restaurant
in order to eat, so the provision of food in that context is not tangen-
tial. In short, a public accommodation law only should apply to an
organization if the group provides non-expressive resources that are
not tangential to the organization's purpose.

Consider a Klan business meeting where all of a town's business
leaders are members of the Klan. Here, a fact finder would have to
determine if people join the group in order to partake in economic
transactions. If all or many of a town's business leaders belong to the
group, a court could easily find that people join primarily to take
advantage of economic opportunities. Either way, the relevant ques-
tion is whether the organization is providing some non-expressive,
non-tangential service, privilege, or advantage to its members. The
test might be difficult to apply in certain cases, but it provides a more
concrete approach than the Court has articulated.

This definition might still be considered over-inclusive in that it
simply encompasses too many "private" organizations, such as private
schools, country clubs, and the Boy Scouts. 95 There are two responses
to this criticism. The first is simply: so what? Organizations receive
protection from public accommodation laws to the extent they engage
only in expressive activity or provide tangential goods. But once
those organizations provide non-tangential, non-expressive goods or
services, society has a powerful interest in preventing the organiza-
tions from discriminating.96 The legislature may want to provide
exemptions to some organizations, but those exemptions are a ques-
tion for legislatures, not the courts.9 7

Another response to the overbreadth criticism is that the scope of
the definition has other limitations. A country club may be suffi-
ciently small and exclusive to implicate the freedom of intimate asso-

95 Justice O'Connor seemed concerned about such applications, as she cited the Boy Scouts
as one organization that might not be subjected to public accommodation laws. See Roberts v.
United States Jaycees, 468 U.S. 609, 636 (1984) (O'Connor, J., concurring). But see Dale v. Boy
Scouts of Am., 706 A.2d 270 (N.J. Super. Ct. App. Div. 1998) (application of a state public
accommodation law to the Boy Scouts does not violate the organization's constitutional rights).

96 As explained above, the provision of a particular good is part of an organization's pur-
pose if people have joined the group because of that good. Cf Hofmeister, supra note 12, at
1069 (urging a greater emphasis on the effective purpose of an organization).

97 It is worth noting how the typically conservative argument against judicial activism sug-
gests a potentially progressive result in the context of public accommodation laws.
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ciation, or a religious organization may want to hire only men as
priests.98 This discussion now turns to the non-intimate limitations on
the scope of public accommodation laws.

A. Religious Organizations

The analysis of public accommodation laws in the context of reli-
gious organizations is analogous to the intimate associations analysis.99

Specifically, a legislature can achieve the goals of public accommoda-
tion statutes without interfering with non-tangential religious prac-
tices.1  Thus, organizations engaging in non-tangential religious
practices should receive absolute protection from the application of
public accommodation laws.

This discussion necessarily begins with a description of the cur-
rent state of free exercise law. The Supreme Court recently found the
Religious Freedom Restoration Act ("RFRA") 1 1 to be an unconstitu-
tional exercise of congressional authority."0 2 RFRA attempted to
alter the standard for reviewing generally applicable laws that inciden-
tally interfere with the free exercise of religion." 3 In particular,
RFRA prevented the government from placing a substantial burden
on religious exercise, even when the burden resulted from a rule of

98 It has been assumed that organizations such as the Ku Klux Klan and the Boy Scouts are
not religious. To the extent that this assumption is false, the discussion below is relevant.

99 A number of commentators provide a thorough discussion of the constitutional scope of
public accommodation laws in the context of religious associations. See Bruce N. Bagni, Dis-
crimination in the Name of the Lord: A Critical Evaluation of Discrimination by Religious Orga-
nizations, 79 COLUM. L. REV. 1514 (1979); Richard F. Duncan, Who Wants to Stop the Church:
Homosexual Rights Legislation, Public Policy, and Religious Freedom, 69 NOTRE DAME L. REV.

393 (1994); Carl H. Esbeck, Establishment Clause Limits on Governmental Interference with Reli-
gious Organizations, 41 WASH. & LEE L. REV. 347 (1984); Frederick Mark Geddicks, Toward a
Constitutional Jurisprudence of Religious Group Rights, 1989 Wis. L. REV. 99 (1989); Ira C.
Lupu, Where Rights Begin: The Problem of Burdens on the Free Exercise of Religion, 102 HARV.
L. REV. 933 (1989); Ira C. Lupu, Free Exercise Exemption and Religious Institutions, 67 B.U. L.
REV. 391 (1987); David B. Cruz, Note, Piety and Prejudice: Free Exercise Exemption From Laws
Prohibiting Sexual Orientation Discrimination, 69 N.Y.U. L. REV. 1176 (1994); Shelley K. Wes-
sels, Note, The Collision of Religious Exercise and Government Nondiscrimination Policies, 41
STAN. L. REV. 1201 (1989).

too What constitutes a religion or a religious practice is beyond the scope of this Article, but
a number of commentators have elaborated on the definition more thoroughly. See, e.g., Wes-
sels, supra note 99, at 1213 n.56 (citing a number of prominent articles). The issue presented
here is what we should do with associations once we find that they are religious or engaging in a
religious practice.

101 42 U.S.C. § 2000bb.
102 See City of Boerne v. Flores, 117 S. Ct. 2157, 2172 (1997).
103 See 42 U.S.C. § 2000bb.
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general applicability, except when the government demonstrated that
the burden was "in furtherance of a compelling government interest
•.. and [was] the least restrictive means of furthering that ... inter-
est."1 4 Now that the Court has held RFRA to be an unconstitutional
exercise of congressional authority, the Court's decision in Employ-
ment Division v. Smith10 5 states the actual standard: a generally appli-
cable law or policy that incidentally interferes with religious practices
is constitutional. 10 6

As a matter of constitutional law, the RFRA standard is an
improvement over Smith and should be adopted by the Court.107 The
Smith rule suggests that a legislature can pass an anti-discrimination
law that does not exempt religious organizations.108 The problem with
this approach is that a legislature could effectively undermine a
number of important religious practices. For instance, a law that has
no religious exemptions could force a Roman Catholic church to hire
women or gays as priests. In this way, the Smith approach affords
religious organizations little more protection than non-religious
groups, a result that appears to read much of the meaning out of the
Free Exercise Clause.

Two concerns motivated the Court in Smith. First, if an interfer-
ence with religious practices implicates strict scrutiny, then a whole
range of ordinary laws would become unconstitutional.10 9 Suppose
photographs violate someone's religious beliefs. In that case, any law
requiring a photograph (e.g., drivers' licenses) would be subjected to
strict scrutiny. The Court feared such an approach would result in
,,anarchy."110

This concern is unwarranted. Laws that substantially burden reli-
gious practices would only be inapplicable to individuals who actually
engage in those religious practices. The statutes still would apply to
everyone else. Furthermore, if the law really is compelling, as is the

104 42 U.S.C. §§ 2000bb-l(a)-2000bb-l(b).
105 494 U.S. 872 (1990).
106 See id. at 882-83 (applying a criminal prohibition against the use of Peyote to a Native

American tribe's religious use of the drug).
107 See James E. Ryan, Smith and the Religious Freedom Restoration Act: An Iconoclastic

Assessment, 78 VA. L. REv. 1407, 1409 n.15 (1992) (citing numerous articles criticizing the rea-
soning in Smith); Flores, 117 S. Ct. at 2177 (O'Connor, J., dissenting).

108 The Court suggested that its rule might be limited to criminal laws, though it has not
made this point clear.

109 See Smith, 494 U.S. at 888-89.
110 Id. at 888.
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case with most criminal laws, it would apply to everyone equally."'
Thus, in the case of the drivers' license photograph, a person should
be allowed to receive a license without a photograph if he can show
that it substantially burdens his religious practices or beliefs and that
the government has no compelling interest in the requirement." 2 This
approach might create administrative inconveniences, but as the dis-
sent in Smith points out, such inconveniences protect religious free-
dom, particularly for minority religions.'13

A second concern for the Smith Court was that the courts would
have to assess what behavior is central to a particular religion.114 The
Court wrote, "[i]t is no more appropriate for judges to determine the
'centrality' of religious beliefs before applying a 'compelling interest'
test in the free exercise field, than it would be for them to determine
the 'importance' of ideas before applying the 'compelling interest' test
in the free speech field.""' 5 Indeed, courts should not undervalue the
centrality of what a group claims to be expressing or, in this case, prac-
ticing. The RFRA approach, however, does not suggest that the
courts should attempt to determine the centrality of a particular reli-
gious practice. Rather, the statute merely asks whether a particular
religious practice is substantially burdened by state action.

The difference can be explained through the following example.
Consider a Jewish community observing Passover, an eight-day holi-
day during which Jews must eat only specially prepared food. Assume
that most of the food is imported from another country and that the
United States bans the goods because they are not labeled properly. 116

The ban increases the cost of Passover foods, so the government's
action burdens an attempt to maintain an aspect of Judaism. None-
theless, that burden can be measured independently of the food
requirement's centrality in the Jewish religion. A small increase in

111 The Court has suggested that the application of strict scrutiny should not automatically
result in the striking down of a statute. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200,
237 (1995).

112 But see Bowen v. Roy, 476 U.S. 693 (1986) (holding that a statute requiring a state
agency to use a social security number in administering federal programs did not violate a Native
American child's free exercise of religion).

113 See Smith, 494 U.S. at 908-09 (Blackmun, J., dissenting).
114 See id. at 886-87.
115 Id.
116 This example is based on Quebec's decision to remove Passover foods from stores

because they were not labeled in both English and French. See Craig Thrner, Quebec Blocks
Distribution of English-Labeled Kosher Food, L.A. TIMES, Apr. 10, 1996, at A4.
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price may not create heavy burdens, but a large increase might create
free exercise problems. Either way, the analysis takes place without a
centrality inquiry.

Justice Scalia responds to this argument by pointing out that a
court must inevitably engage in such an inquiry.117 Otherwise, a court
would treat "the practice of throwing rice at church weddings" in the
same way as "the practice of getting married in [a] church.""' 8 He
does not explain, though, why courts should give "less important"
practices different protection than "more important" ones. In the
arena of freedom of expression, the courts do not treat a half-hearted
speech differently than an impassioned speech. 119 The courts might
question whether conduct is expressive or non-expressive, but once
they agree that it is expressive, the importance of the communication
to the speaker becomes irrelevant. In the same way, once a court
identifies a practice as religious, the practice should be constitution-
ally protected regardless of how central it is to the adherent's religion.
Thus, there is nothing wrong with protecting rice throwing in the same
way as marriage if rice throwing is in fact religious.12

One potential problem with applying the RFRA approach in the
public accommodation context is that associations wanting to discrimi-
nate will attempt to categorize their practices as religious."' Consider
a case where El Al (an Israeli airline) holds a five minute prayer
before takeoff and requires gender-segregated seating on all its flights
in accordance with Jewish law. Here, it seems El Al could skirt the
public accommodation law by covering its secular activity with a reli-

117 See Smith, 494 U.S. at 887 n.4.
118 Id.
119 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,

574 (1995) (applying full First Amendment protection to a parade even though the paraders'
message was not wholly articulate). Note that, although the Court in Hurley was correct as to
this purely legal question, the Court incorrectly concluded as a factual matter that the public
accommodation statute in question was directed at the parade's expression. See discussion infra
Part IV.A.

120 The RFRA approach is seemingly at odds with O'Brien and its progeny in that those
cases suggest that incidental restrictions on First Amendment freedoms should receive interme-
diate scrutiny. Perhaps both areas of law would make more sense by making the following dis-
tinctions. If expression or religious activity is substantially burdened by a content-neutral law,
strict scrutiny should be applied. If expression or religious activity is burdened but not substan-
tially so, intermediate scrutiny should be applied. See generally Michael C. Dorf, Incidental Bur-
dens on Fundamental Rights, 109 HARV. L. REV. 1175 (1996) (providing a coherent treatment of
incidental burdens on constitutional rights and arguing for heightened scrutiny for incidental
burdens that have a substantial effect on protected activity).

121 See Cruz, supra note 99, at 1180.
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gious veil. Such a scenario, however, is analogous to the potato chip
distribution at the Klan meeting. People do not board a plane to par-
ticipate in a religious activity; they are there for the airline service.
Accordingly, El Al's "religious practice" is not protected because it is
tangential to the service being provided.122 This approach does not
require an inquiry into what religious practices are central to Judaism;
it merely requires a court to ask whether the practice is essential to
the functioning of a particular group. In short, the protection afforded
organizations engaging in religious practices will vary depending on
the organization and the specific practice at issue. 123

A more difficult problem arises when a religious organization
engages in a non-tangential religious practice while it simultaneously
provides a non-tangential, non-religious good. For example, religious
schools engage in religious practices, such as prayer and the studying
of scripture, yet many such schools also provide a non-tangential, non-
religious good in the form of secular education (math, history, etc.).
Can a public accommodation law prohibit the school from
discriminating?

Two answers to this question are possible. First, one can analo-
gize religious association to intimate association. From this perspec-
tive, the religious practice should receive a constitutional exemption
from public accommodation laws, even if a non-religious, non-tangen-
tial good is also being provided. Alternatively, one might argue that
the freedom of expression analysis applies here. That is, an associa-
tion should receive constitutional protection as long as it does not pro-
vide a non-tangential, non-religious good. This approach suggests that
a statute can prohibit a religious school from discriminating because,
in addition to conducting prayers and religious instruction, most such
schools provide the non-tangential, non-religious good of secular edu-

122 In the same way, the Boy Scouts could not claim a religious exemption from public
accommodation laws, despite some religious aspects of the organization, because most people do
not join the Boy Scouts to engage in religious practices. See, e.g., Dale v. Boy Scouts of Am., 706
A.2d 270, 288 (N.J. Super. Ct. App. Div. 1998) (application of a state public accommodation law
to the Boy Scouts does not violate the organization's constitutional rights).

123 A number of commentators make a similar point. See Bagni, supra note 99 (arguing
that protection of religious associations will vary depending on the activity being considered);
Cruz, supra note 99, at 1180-81 (noting a distinction between activities that have religious
aspects, those that have commercial aspects, and those that have a mix of the two); Wessels,
supra note 99, at 1204 (suggesting that religious associations receive absolute protection from
nondiscrimination policies when they are "turned inward" but not when they are "turned out-
ward" to the rest of society).
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cation. If the school mixes the former with the latter, public accom-
modation laws may be applied constitutionally. 24

The problem with applying the freedom of expression approach
in this context is that religious organizations deserve more protection
than expressive associations. Not only is the negative right to associa-
tion implicated here, but the Constitution reflects a special concern
for government involvement in religious organizations. The Supreme
Court has noted that the Constitution protects religious organizations
from government interference and protects the government from
undue religious influence. 125 This concern for protecting religious
practices suggests that religious organizations are more closely analo-
gous to intimate than to expressive associations.

An examination of the interests underlying public accommoda-
tion statutes bears out this reasoning. Again, the laws further at least
three distinct interests: equality, human dignity, and human flourish-
ing. As with intimate associations, these interests are not hindered
significantly by discriminatory religious practices and are also easily
outweighed by the association's countervailing interests. First, the
vast majority of associations do not engage in religious practices, so
constitutional exemptions for such practices will not substantially
affect human flourishing. Second, exclusion from a religious practice
may cause indignities or inequalities to the excluded individuals.
However, if the government required accommodations in religious
practices, the injuries to the religious association would far outweigh
any dignity or equality gained by the accommodated individual. For
example, a church's practice of hiring only men as priests would be
significantly hindered if an anti-discrimination law forced it to hire
women. The interests underlying the application of the law in such a
case are not strongly implicated and are overcome by competing val-
ues. Accordingly, when an association engages in a religious practice
and simultaneously provides a non-religious good, the association

124 Cf. Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (allowing the Internal Reve-
nue Service to deny a tax exemption to Bob Jones University because of racially discriminatory
practices at the school); Cruz, supra note 99, at 1213 n.211 (arguing that the legislature should
take great care before applying public accommodation laws to religious schools, but agreeing
that it is a legislative decision). But see Wessels, supra note 99, at 1230-31 (arguing that religious
schools should have absolute protection from public accommodation laws). Of course, if the
legislature goes too far in the exemptions it grants, Establishment Clause issues might arise.

125 See Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203, 212 (1948) (finding that
"both religion and government can best work to achieve their lofty aims if each is left free from
the other within its respective sphere").
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should receive a constitutional exemption from public accommodation
laws.

This conclusion leaves open one additional question. What hap-
pens when a religious association does not engage in a religious prac-
tice but discriminates in the provision of a non-religious good or
service? Assume a group of Jewish retailers, calling themselves the
Jewish Store Owners Association, discriminates against all non-Jewish
customers. The organization has a nominal religious affiliation, but it
does not engage in a religious practice. Intuitively, public accommo-
dation laws should apply to this organization, just as they did in the
case of El Al. But consider the United Jewish Appeal ("UJA"), an
organization that raises money to help Jewish communities through-
out the world. The practice of providing money to one's own people
does not constitute a religious practice,1 26 so it would seem that public
accommodation laws could apply to the UJA. While the UJA's "dis-
criminatory" activities are benign, there does not appear to be an
immediately apparent legal distinction to make between the UJA and
the Jewish Store Owners.

Two potential solutions to this discomforting comparison exist.
First, as explained earlier, courts should apply intermediate scrutiny to
public accommodation laws because organizations that discriminate
tend to engage in expressive conduct. The UJA, though, does not
physically exclude anyone, making its activities strictly expressive and
subjecting any interference with that expression to strict scrutiny. 27

Given the UJA's charitable work, a public accommodation law is
unlikely to satisfy this level of scrutiny.

A second solution is for the legislature to provide a statutory
exemption to religious or charitable organizations such as the UJA.12 8

This approach would ensure the application of public accommodation
laws to organizations such as the hypothetical Jewish Store Owners
Association, while allowing the UJA to continue its charitable activi-
ties. Most public accommodation laws already provide such statutory
exemptions. 129 Thus, the problem posed by religiously affiliated orga-

126 While the practice of tzedakah (the giving of charity) is arguably religious, the practice
is not limited to the giving of charity to Jews.

127 Cf. Buckley v. Valeo, 424 U.S. 1, 16-17 (1976) (suggesting that the expenditure of
money does not itself introduce non-speech characteristics into the activity).

128 See Ryan, supra note 107, at 1456-57.
129 See Discrimination in Access to Public Places: A Survey of State and Federal Accommo-

dation Laws, 7 N.Y.U. REv. L. & Soc. CHANGE 215, 290-91 (1978).
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nizations can be resolved either through legislation or constitutional
doctrine.

B. Suspect Classes

Should public accommodation laws apply to groups whose mem-
bers belong to suspect classes? A number of commentators have
addressed this question and have expressed concern that public
accommodation laws are supposed to help-not dismantle-groups
whose members have historically suffered discrimination.13

As a policy matter, this concern is quite compelling. An exclu-
sively female school might very well provide more equitable access to
the social advantages that public accommodation laws seek to secure.
Thus, there appears to be a strong argument that public accommoda-
tion laws should not force such schools to admit men. Still, the Con-
stitution does not mandate an exemption for such a school any more
than the Constitution requires affirmative action. In fact, just as
affirmative action requires legislative action, an exemption to public
accommodation statutes for suspect classes would also require legisla-
tive approval. Furthermore, as is the case with affirmative action, stat-
utory exemptions based on gender or race would have to satisfy
heightened judicial scrutiny.131

Nonetheless, where a law does exempt groups whose members
belong to a suspect class, a court could easily find that the exemption
furthers a compelling interest. An exemption for African-American
groups might recognize that African-Americans, as a result of slavery,
segregation, and continued racism, need greater deference in fostering
communal ties. Given the importance of groups to cultural identity
and personal development, exemptions are compelling, at least insofar
as they foster this end.132 As the Court recently noted in Adarand
Constructors, Inc. v. Pena,133 strict scrutiny is not intended to be strict
in theory and "fatal in fact." '13 4 Just as affirmative action can satisfy

130 See RHODE, supra note 12, at 276, 285-88; Chai R. Feldblum, et al., Legal Challenges to
All-Female Organizations, 21 HARV. C.R.-C.L. L. REV. 171 (1986); Hofmeister, supra note 12, at
1039, 1053.

131 See United States v. Virginia, 116 S. Ct. 2264, 2275 (1996); Adarand Constructors, Inc.
v. Pena, 515 U.S. 200, 236 (1995).

132 One might view this idea as affirmative action with respect to communal ties.
133 515 U.S. 200 (1995).
134 Id. at 237.
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this standard, so too should many exemptions for public accommoda-
tion laws.

A similar rationale would allow an exemption for groups consist-
ing exclusively of women. Evidence suggests that many all-female
groups provide women with opportunities that they have long been
denied.135 An exemption would serve the important interest of pro-
viding women with these opportunities.136 In all, policy considerations
suggest that certain groups should receive exemptions from the appli-
cation of public accommodation laws. However, while such exemp-
tions may well be constitutionally sustainable, they require legislative
approval and are not constitutionally required.

IV. APPLICATIONS

An alternative to the Supreme Court's approach has now been
described in some detail. An analysis of two difficult types of cases
will help to refine this alternative and demonstrate more fully the con-
tours of the freedom of association in the context of public accommo-
dation laws. First, there are cases where goods are not readily
classifiable as non-tangential, non-expressive, or non-religious. Sec-
ond, there are groups that clearly provide such goods but that intui-
tively seem beyond the reach of public accommodation laws. The
following discussion will focus on Hurley, which exemplifies the first
.type of case, as well as a hypothetical Korean loan fund, which illus-
trates the second type.

A. Hurley v. Irish-American Gay, Lesbian and Bisexual Group of

Boston

The proper, yet difficult, question in Hurley is whether the
parade provided some non-tangential, non-expressive good to the
parade's participants. Both the Supreme Court and the Massachusetts
Supreme Judicial Court ("SJC") ignored this inquiry and incorrectly
focused on whether the parade organizers engaged in expression.137

The SJC concluded that the parade did not convey any specific

135 See RHODE supra note 12, at 296 n.55.
136 See United States v. Virginia, 116 S. Ct. at 2276 n.7 (leaving open the possibility that

single-sex schools are constitutional).
137 See Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557,

569 (1995); Irish-American Gay, Lesbian and Bisexual Group of Boston v. City of Boston, 636
N.E.2d 1293, 1299 (Mass. 1994).
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message and should not receive First Amendment protection, 38

whereas the Supreme Court reached the opposite conclusion.139

Instead of focusing on the parade's communicative properties,
the courts should have asked whether the parade provided some non-
tangential, non-expressive good. The respondents addressed this
question in their brief, arguing that the St. Patrick's Day Parade was
analogous to a "broad and encompassing civic event, like Mardi Gras
or July 4 celebrations. "140 Moreover, the superior court judge had
agreed with this line of inquiry, finding that the parade was "an 'open
recreational event' to which everyone was freely invited-everyone
that is, except GLIB .... "141

The ultimate question then is whether the recreational good the
parade provided was a non-tangential, non-expressive good. The
answer to this question depends on whether people joined the parade
for communicative purposes or for recreation. Again, conduct is
expressive if it is intended to be communicative and is reasonably
understood as expressive given the context. I42 While many of the
marchers may have intended to communicate a message, the same
conclusion is not possible for a majority of the participants. Like
Mardi Gras, most people participated only to enjoy themselves and
did not intend to communicate any message at all. The Boston St.
Patrick's Day Parade draws as many as 20,000 participants and one
million observers. 43 The participants come from a range of "commer-
cial, political, theatrical, charitable, religious, athletic, and other
groups . . . ."' The size and diversity of the parade and the fact that
little or no inquiry was made into the views of participating groups, or
whether they intended to convey a message at all, 45 strongly suggests
that the parade's non-tangential "recreational" good was non-expres-
sive and that the public accommodation law was constitutionally
applied.

138 See Irish-American, 636 N.E.2d at 1299.
139 See Hurley, 515 U.S. at 569.
140 Brief for Respondent at 20, Hurley, 515 U.S. 557 (1995) (No. 94-749).
141 Id. at 45.
142 See Clark v. Community for Creative Non-Violence, 468 U.S. 288, 294 (1984).
143 See Brief for Respondent at 10, Hurley, 515 U.S. 557 (1995) (No. 94-749).
144 Id. at 9.

145 See id.
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The Court provided one response to this reasoning. It noted that:

[a]ssuming the parade to be large enough and a source of benefits
(apart from its expression) . . . GLIB could nonetheless be refused
admission as an expressive contingent with its own message just as
readily as a private club could exclude an applicant whose manifest
views were at odds with a position taken by the club's existing
members.

146

In other words, the Court found that, even if the parade provided
some non-expressive, non-tangential good, the organizers still had the
right to discriminate against GLIB as a group because of the message
GLIB wanted to convey.

In making this argument, the Court incorrectly assumed that an
organization should be able to exclude a group of individuals simply
because the group expresses its identity. Suppose a restaurant
excludes a group of African-Americans wearing "Black is Beautiful"
T-shirts because the owner dislikes expressions of African-American
pride. The owner tells the group that they can eat at the restaurant,
but only if they do not wear the T-shirts. While the owner has dis-
criminated based on the African-Americans' speech rather than their
racial status, the owner's actions, at their core, still constitute discrimi-
natory conduct on the basis of race and can be prohibited. In the
same way, it makes no difference that the parade organizers in Hurley
prohibited only gays, lesbians, and bisexuals who identified them-
selves by their sexual orientation. Like the restaurant owner, the
parade organizers excluded individuals on the basis of a protected sta-
tus and can be prohibited from doing so.

In short, Hurley is a much more difficult case than the Court's
unanimous decision suggests. Rather than assuming that the parade
organizers can discriminate simply because they convey a message,
the Court should have asked whether the parade provides some non-
tangential, non-expressive good. In this case, many, if not most, peo-
ple who participated in the parade did not intend to convey any
message; they intended to take advantage of a non-tangential, non-
expressive good. Accordingly, a strong argument can be made that

146 Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557, 580-
81 (1995).
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Hurley was wrongly decided and that the SJC's application of the pub-
lic accommodation law to the Council was constitutional.

B. A Korean Loan Fund

Can a public accommodation law prohibit a group of Korean-
Americans from providing loans exclusively to Korean immigrants?
Certainly an ethnic group should be able to join together in order to
share, develop, and promote its cultural identity.'47 On the other
hand, if cultural groups can provide their members with important
resources and deny those resources to other people, such actions
could deprive people who have fewer resources the dignity of full par-
ticipation in society's social, political and economic opportunities.
Moreover, it could deny people the opportunities they need to
develop and flourish as individuals.

One might argue that cultural associations deserve special protec-
tion in the same way that intimate associations and religious practices
do. 48 A cultural group, under this view, should be allowed to discrim-
inate in the provision of goods and services because of the critical role
such groups play in the development of self-identification.149 The
problem is that any group could claim that its exclusion furthers its
cultural interests, whether they are Christian interests justifying the
exclusion of Jews, or white Anglo-Saxon interests justifying the exclu-
sion of African-Americans.15 °

Professor William Marshall has suggested a solution to this prob-
lem. He argues for a test that "demands more in the way of promot-
ing cultural interests than simple nominal affiliation-for example,
whether there is something central to the purposes and practices of
the organization that affirmatively promotes identity and commu-
nity."15' The problem with Marshall's solution mirrors the difficulties
encountered with respect to the Court's approach to expressive
associations. The problem in that context was that, by asking whether
a membership policy furthered the overall message of the organiza-
tion, the expressive value of the membership policies was underesti-
mated. In the same way, Marshall undervalues the cultural

147 See Marshall, supra note 12, at 86.
148 See id. (arguing for an analogy between intimate and cultural associations).
149 See id. at 86-87.
150 See id. at 89-91.
151 Id. at 90-91.
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attachments fostered in groups that do not necessarily affirmatively
promote identity and community. For instance, he suggests that a
Jewish leadership organization does not deserve protection because it
"has nothing to do with perpetuating Jewish identity and heritage." '52

But the very fact that the group limits itself to Jews suggests that the
organization serves a cultural purpose, even if it is as simple as giving
Jews a place to come together as a group. In the end, the category of
cultural groups is much broader than Marshall suggests.

The breadth of the category suggests that cultural groups cannot
be protected in the same manner as intimate associations; otherwise,
the laws would have few constitutional applications. Thus, in the case
of the Korean loan fund, the organization is a cultural group, but that
finding, in contrast to Marshall's suggestion, does not end the inquiry.

The relevant question is whether the cultural group provides
some non-tangential, non-expressive good. In this case, the group is
providing loans, which constitute such a good. Consequently, the loan
fund, though administered by a cultural association, should not
receive protection as an expressive or intimate association. While the
organization might be able to argue for the application of strict scru-
tiny because it is merely distributing money (as was the case with the
UJA), and while it may be prudent to grant such an organization an
exemption from the law, the group should not receive protection
merely because it is a cultural organization.

In all, the loan fund hypothetical and Hurley present difficult
cases. Hurley is problematic because it pushes the definition of what
constitutes a non-expressive good. The loan fund hypothetical is diffi-
cult because it stretches our intuitions about what types of organiza-
tions are protected from public accommodation statutes. While
difficult cases are unavoidable no matter what approach is taken, the
goal in this Article has been to develop a theory that provides persua-
sive answers to the widest variety of cases.

CONCLUSION

The above analysis demonstrates that the courts and commenta-
tors have underestimated the constitutional scope of public accommo-
dation laws and unduly limited the permissible breadth of such
statutes. This absence of adequate constitutional boundaries for such

152 Id. at 91.
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laws reflects a failure to acknowledge the dual nature of the freedom
of association.

By recognizing a positive interest in association, a powerful cri-
tique of the Court's approach becomes apparent. The positive inter-
est, working together with the concept of equality, produces an
alternative analysis that avoids the Court's doctrinal flaws. More
importantly, it provides a stronger and broader justification for public
accommodation laws than the concept of equality can provide by
itself. Ultimately, the positive interest in association creates a frame-
work for discussing the constitutionality of public accommodation
laws that transcends the traditional debate between equality and lib-
erty. What emerges is not only a stronger constitutional basis for
applying public accommodation laws to the Boy Scouts or Boston's St.
Patrick's Day Parade, but also a deeper understanding of the freedom
of association itself.


