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TOO (COLOR)BLIND TO SEE:
THE VOTING RIGHTS ACT OF 1965 AND THE

REHNQUIST COURT

Steven A. Light*

"Through our history, it seems that the black robes have been more
devastating than the white sheets .... We had Dred Scott, Plessy v. Fer-
guson and now Shaw v. Reno." - Jesse Jackson, at a rally to raise
grassroots awareness of challenges to majority-minority districts cre-
ated under the Voting Rights Act1

INTRODUCTION

As this millennium draws to a close, prophets of doom and gloom
are bound to have a field day in both the popular and alternative
press. This Article may not inspire the kind of widespread public
attention that apocalyptic predictions invoking fire and brimstone
("The end is near!") might; nonetheless, it sounds a deliberately
alarmed tone about the future of democratic representation in this
nation. Over the past three decades, the Voting Rights Act of 1965
(VRA)2 has been pivotal in the continued evolution3 toward the goal

* Doctoral candidate in political science at Northwestern University. B.A., Yale Univer-
sity, 1990. The author worked as a civil rights analyst in the Department of Justice's Voting
Section from 1990-92. As always, the author is grateful for the careful and critical eyes of Martin
and Dorothy Light. Portions of this Article stem from an earlier work, Steven A. Light, Last
Rites for Voting Rights? Black Electoral Opportunity, the Rehnquist Court, and Racial Retrench-
ment, 97 AM PHIL. Ass'N NEWSL. ON PHIL. & BLACK EXPERIENCE 18 (1997).

1 Ronald Smothers, Jackson Tours to Tell Blacks of New Threat, N.Y. TIMES, June 5, 1994,
at A13.

2 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 42
U.S.C. §§ 1971, 1973-1973bb-1 (1994)).

3 This term in no way is intended to imply a determined series of outcomes. Instead, it
tentatively suggests "progress" toward goals of social equality in the face of sometimes contin-
gent, sometimes over-determined public and private actions. One might define social evolution
by acknowledging that "[p]ublic policy reflects and refracts private prejudice," and then asking,
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of individual equality4 for all citizens. Intended to facilitate increas-
ingly unfettered access5 to the electoral process6 for people of color -
minorities7 - the VRA's success as federal civil rights legislation has
been virtually unparalleled.8 As the VRA enters its fourth decade, its
place in the history of American political development is secure, and,
one assumes, the book has yet to be closed. The VRA's intentions
and achievements are admirable and legion, including expansion of

"How should governmental and non-governmental actors use social resources efficiently in
order to reach desired outcomes?" Steven A. Light & Kathryn R.L. Rand, Is Title VI a Magic
Bullet? Environmental Racism in the Context of Political-Economic Processes and Imperatives, 2
MICH. J. RACE & L. 1, 3-4 (1996).

4 See, e.g., THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776) ("We hold these
truths to be self-evident, that all men are created equal ...."). The VRA, however, is premised
on group-based identity mediated by, for example, skin color, cultural processes, public policy,
and law. For a discussion of how federal law shapes and is shaped by identity constructs, see
Kathryn R.L. Rand & Steven A. Light, Virtue or Vice? How IGRA Shapes the Politics of Native
American Gaming, Sovereignty, and Identity, 4 VA. J. Soc. POL'Y & L. 381 (1997).

5 See infra Part IVA.
6 Congress intended that the VRA (and its amendments) would eliminate invidious racial

discrimination in the electoral process. S. REP. No. 417 (1982), reprinted in 1982 U.S.C.C.A.N.
177, 182 ("Overall, Congress hoped by passage of the Voting Rights Act to create a set of mecha-
nisms for dealing with continuing voting discrimination, not step by step, but comprehensively
and finally.").

7 While acknowledging the social construction of racial and ethnic identities, the Article
nonetheless focuses on three groups for purposes of clarity and conversance with extant litera-
ture: whites, blacks, and Latinos. "Black" and "African-American" are used interchangeably.
Blacks largely have been defined by the one-drop rule: the presumption that any degree of
black ancestry cancels out self-identification as any other race. But see Ellis Cose, Census Faces
Complex Issue of Race, 1 Civ. RTS. J. 28 (1995) (discussing a "multiracial" category under con-
sideration for use by the U.S. Census Bureau). "Latino" is used as a shorthand term in referring
to individuals who can trace their ancestry to Spanish-speaking countries in the Western hemi-
sphere. See Harry Pachon & Louis DeSipio, Latino Elected Officials in the 1990s, 25 PS: POL.
SCI. & POL. 212 (1992). Professor Williams has observed that the term "minority" "implies a
certain delegitimacy in a majoritarian system." Patricia Williams, Alchemical Notes: Recon-
structing Ideals From Deconstructed Rights, Harv. C.R.-C.L. L. Rev. 401, 404 n.4 (1987).
Acknowledging that perspective, Professor Guinier employs the terms "minority," "black," and
"African-American" with the understanding that "minority" conveys "the numerical status" of
people of color in American Society. See Lani Guinier, The Triumph of Tokenism: The Voting
Rights Act and the Theory of Black Electoral Success, 89 MICH. L. REV. 1077, 1078 n.1 (1991).
This Article uses a similar approach.

8 See Chandler Davidson, The Recent Evolution of Voting Rights Law Affecting Racial and
Language Minorities, in QUIET REVOLUTION IN THE SOUTH: THE IMPACT OF THE VOTING
RIGHTs ACT, 1965-1990, at 36 (Chandler Davidson & Bernard Grofman eds., 1994) (the VRA is
"one of the most important civil rights statutes in American history"); Chandler Davidson &
Bernard Grofman, The Voting Rights Act and the Second Reconstruction, in QUIET REVOLUTION
IN THE SOUTH: THE IMPACT OF THE VOTING RiGrrs ACT, 1965-1990, at 386 (Chandler David-
son & Bernard Grofman eds., 1994) (the VRA is "perhaps the single most successful civil rights
bill ever passed").
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the franchise to people of color, delineation of the view that the right
to vote incorporates equal opportunity to elect candidates of choice,
and the creation of a bipartisan political consensus generally favoring
equal political opportunity.9 At the fin de siecle, however, the conver-
gence of judicial activism and ideological conservatism that character-
izes the Rehnquist Court, together with accelerating changes in the
national political and ideological climate, suggests that the Second
Reconstruction1 ° is at a turning point."

This Article examines the backlash surrounding the VRA, argu-
ing that it is rooted distinctly in a renewed and sweeping perception of
a racial threat couched in a national push for "colorblind" public pol-
icy. The Article presupposes that the judiciary is not immune to ideo-
logical politicization and that recent holdings by the Supreme Court
are emblematic of broader national moods that also pervade more tra-
ditionally "political" institutions. Part I discusses the content and
importance of sections 2 and 5 of the VRA, situating them within the
context of the larger discourse surrounding minority voting rights.
Part II moves through the facts and holdings of five recent Supreme
Court cases that have changed the course of voting rights litigation by
giving rise to new constitutional claims under the Fourteenth Amend-
ment's equal protection clause. In Part III, the case law is analyzed
and the Court's logic is explored. This Part argues that the Court
abstracts out of its analysis the specific historical background of the
Constitution, the South, and racial discrimination. While the Court
invokes the importance of "traditional districting standards," such cri-
teria are demythologized as subjectively developed and applied. Part

9 See generally Davidson, supra note 8; CONTROVERSIES IN MINORITY VOTING: THE VOT-
ING RIGHTS ACT IN PERSPECTIVE (Bernard Grofman & Chandler Davidson eds., 1992); see also
Pamela S. Karlan, End of the Second Reconstruction? Voting Rights and the Court, NATION, May
23, 1994, at 698-99; Richard L. Engstrom, The Voting Rights Act: Disfranchisement, Dilution,
and Alternative Election Systems, 27 PS: POL. SCI. & POL. 685 (1994) (describing a number of
the VRA's effects, including expansion of the franchise, increases in the number of minority
elected officials, and facilitation of awareness of alternative electoral systems).

10 The Second Reconstruction may be characterized broadly as the era of civil rights reform
initiated by black grassroots mobilization and the reform-driven response of American political
and social institutions occurring primarily in the 1960s. See Davidson, supra note 8, at 459 n.1.
On the civil rights movement, see generally ALDON MORRIS, THE ORIGINS OF THE CIVIL RIGHTS
MOVEMENT: BLACK COMMUNITIES ORGANIZING FOR CHANGE (1984). For perhaps the defini-
tive account of the First Reconstruction's "unfinished revolution" of social and political reforms
that characterized the postbellum South, see generally ERIC FONER, RECONSTRUCTION:

AMERICA'S UNFINISHED REVOLUTION, 1863-1877 (1988).
11 See Karlan, supra note 9, at 698.
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IV reinserts into the equation the contemporary realities of racial and
ethnic discrimination, which include both surface and embedded elec-
toral factors that serve as continued barriers to minority political par-
ticipation and representation. In Part V, the Article closes with the
implications of the Court's recent voting rights holdings on the future
of the VRA and minority political empowerment.

I. BACKGROUND: RELEVANT PROVISIONS OF THE VRA
For purposes of this Article, the VRA's relevant provisions are

those which have had the greatest legal sweep and have received the
most scholarly attention. As amended in 1982, section 2 allows pri-
vate plaintiffs or the Department of Justice to challenge a jurisdic-
tion's extant voting practices by bringing suit in federal district court.1 2

Allegations that a practice "results in a denial or abridgment" of the
right to vote on the basis of race, color, or language-minority status13

are assessed through the lenses of discriminatory intent and/or effect,
which give rise to the concept of racial or ethnic vote dilution.14 In the
context of districting plans, a court is directed to assess whether a
jurisdiction's electoral practices dilute a minority group's electoral
opportunities under a threshold test incorporating a racially discrimi-
natory "totality of circumstances" test.15 The Supreme Court has

12 See 42 U.S.C. § 1973 (a)-(b) (1994).
13 Id. The relevant portions of section 2 follow:

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied by any State or political subdivision in a manner which results
in a denial or abridgment of the right of any citizen of the United States to vote on
account of race or color, [or membership in a language-minority group] as provided in
subsection (b) of this section.
(b) A violation of subsection (a) of this section is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or election in
the State or political subdivision are not equally open to participation by members of a
class of citizens protected by subsection (a) of this section in that its members have less
opportunity than other members of the electorate to participate in the political process
and to elect representatives of their choice. The extent to which members of a protected
class have been elected to office in the State or political subdivision is one circumstance
which may be considered ....

42 U.S.C. § 1973 (a)-(b) (1994).
14 See Davidson, supra note 8, at 22-27 (defining and describing minority vote dilution).
15 Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986); see also Voinovich v. Quilter, 113 S. Ct.

1149, 1157-58 (1993); Growe v. Emison, 113 S. Ct. 1075, 1084-85 (1993); Johnson v. De Grandy,
114 S. Ct. 2647, 2657 (1994) (applying the "totality of circumstances" test).

In evaluating a given jurisdiction, a totality of circumstances might include such factors as
historical discrimination; racially polarized voting patterns; potentially discriminatory voting pro-
cedures or electoral systems, such as majority vote requirements or anti-single-shot provisions;
socio-political discrimination in such areas as health, education, or employment; the use of
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determined that redistricting challenges require the presence of three
factors that are potentially dispositive for a section 2 vote dilution
claim: (1) the minority group is appropriately sizable and geographi-
cally compact so as to comprise a majority in a single-member district;
(2) the minority group is politically cohesive; and (3) whites vote in a
bloc that consistently enables political defeat of minority-preferred
candidates.16 Acknowledging that racial considerations may be used
as remedies for political exclusion, section 2 is intended to provide
minorities with the opportunity to elect their representatives of
choice, regardless of skin color.17

Section 518 differs in relevant provisions, but is no less powerful as
a statutory tool. The section places into stasis all existing electoral
provisions in covered states and jurisdictions, 9 precluding political
subdivisions from implementing changes in any voting statutes with-
out federal authorization. ° Jurisdictions are required to submit all
proposed changes in voting laws and practices21 either to the Attorney
General or the United States District Court for the District of Colum-
bia.22 Absent a finding that such changes have the purpose or effect of

racialized appeals in local political campaigns; and the extent to which descriptive representa-
tives (i.e., members of the minority group(s)) have been elected to office. See S. REP. No. 417, at
28-29 (1982), reprinted in 1982 U.S.C.C.A.N. 177, 182 (discussing the legislative intent behind the
provisions).

16 Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986). On political cohesiveness and racial
bloc voting, see infra Part IV.B.

17 The process of determining preferences is left to the individual voter but implicitly is
presumed to cohere around certain group characteristics.

18 42 U.S.C. § 1973c (1994).
19 A jurisdiction is covered by section 5 if it used a voting "test or device" as of November

1, 1964, 1968, or 1972, and less than 50% of voting-age residents were registered to vote or
actually cast ballots in the 1964, 1968, or 1972 presidential elections. See 42 U.S.C. § 1973b(b)
(1994). Nine states and portions of seven others currently are subject to preclearance provisions,
28 C.F.R. Ch. 1, at 577-78 (1989), while 28 are subject to "language provisions" requiring the use
of bilingual voting materials to assist specified minority groups. 28 C.F.R. pt. 55, app., 611-15; 57
Fed. Reg. (1992); see also Davidson, supra note 8, at 30-37.

20 This requirement places electoral practices under federal scrutiny, subordinating local
independence to nationally sponsored remediation. See Chandler Davidson, The Voting Rights
Act: A Brief History, in CONTROVERSIES IN MINORITY VOTING: THE VOTING RIGHTS ACT IN
PERSPECTIVE 19 (Bernard Grofman & Chandler Davidson eds., 1992) (describing this provision
of section 5 as "controversial" and "unprecedented").

21 See 28 C.F.R. § 51.13 for guidelines as to what falls under the heading of voting laws or
practices.

22 See 42 U.S.C. § 1973c (1994). If the jurisdiction chooses the first route, widely consid-
ered less expensive and time-consuming for uncontroversial changes, the Justice Department has
60 days to object to the change(s); however, the 60-day limit may be extended upon a request for
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denying or abridging the right to vote on account of race, color, or
language-minority status,23 the new electoral procedures receive
"preclearance" and the jurisdiction may enforce the changes.24

Sections 2 and 5 give teeth to the VRA, and have remained
extraordinarily flexible in the face of societal change and continued
reinterpretation.25 As a whole, the VRA is intended to provide a
practical bridge between the extant incongruities concerning theoreti-
cal democratic equality and the realities of a racialized society. In the
aftermath of the 1990 census, national population shifts revealed the
need for reapportionment and revision of state congressional district
lines. State legislatures attempted to comply with the VRA's perti-
nent provisions as well as with a Justice Department that was per-
ceived as highly motivated to enforce sections 2 and 5.26 In the face of

additional information from the jurisdiction. 28 C.F.R. § 51.37(c). Alternatively, the jurisdiction
may file suit for a declaratory judgment in district court. 42 U.S.C. § 1973c (1994).

23 See 42 U.S.C. § 1973c (1994). Section 5 provides, in relevant part:
Whenever a State or political subdivision [covered under Section 4 of the Voting Rights
Act] ... shall enact or seek to administer any voting qualification or prerequisite to vot-
ing, or standard, practice, or procedure with respect to voting different from that in force
or effect on [the applicable date of comparison] ... such State or subdivision may institute
an action in the United States District Court for the District of Columbia for a declara-
tory judgment that such qualification, prerequisite, standard, practice, or procedure [here-
inafter voting change] does not have the purpose and will not have the effect of denying
or abridging the right to vote on account of race or color [or membership in a language
minority group], and unless and until the court enters such judgment no person shall be
denied the right to vote for failure to comply with such [voting change]: Provided, That
such [voting change] may be enforced without such proceeding if the [voting change] has
been submitted by the chief legal officer or other appropriate official of such State or
subdivision to the Attorney General and the Attorney General has not interposed an
objection within sixty days after such submission ....

42 U.S.C. § 1973c (1994). As of the end of 1993, a total of 2,851 changes had been denied
preclearance. Engstrom, supra note 9, at 687.

24 28 C.F.R. § 51.2 (1995).
25 For example, after the 1982 amendments to the VRA, the Justice Department moved

toward "incorporating" section 2 into section 5. See Heather K. Way, Note, A Shield or a
Sword? Section 5 of the Voting Rights Act and the Argument for the Incorporation of Section 2,
74 TEX. L. REV. 1439, 1447 (1996). This linkage dramatically increased the Justice Department's
scope of power by allowing the Attorney General to withhold section 5 preclearance of non-
retrogressive voting changes even without a showing of discriminatory intent. See 28 C.F.R.
§ 51.55 (1995) (describing the Justice Department's 1987 regulations).

26 Some observers have claimed that partisan considerations emanating from the Bush
Administration exerted strong influence over the enforcement of section 5. The argument is that
Republicans controlled the Justice Department and were in cahoots with minorities in packing
minority single-member districts, effectively opening avenues for Republican congressional vic-
tories and the "Republican Revolution" of 1994. See, e.g., Mark F. Bernstein, Racial Gerryman-
dering, 122 PUB. INTEREST 59, 62 (Winter 1996) (discussing these "strange bedfellows").

While some electoral results may bear out that thesis, the argument is problematic - or at
the very least, reductionist - for three reasons: (1) career civil servants, many of whom had
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congressional districting plans creating majority-minority districts in
states that through the 1990s had elected few, if any, minority repre-
sentatives, many new faces soon sought election to Congress. 27 Seek-
ing to reorient the VRA's section 2 provisions toward "colorblind"
outcomes, several lawsuits were initiated, mostly by white plaintiffs.
As a result, the Supreme Court recently has heard important chal-
lenges to congressional districts created under theretofore accepted
voting rights policy. 28

II. RECENT SUPREME COURT DECISIONS

Population changes documented by the 1990 census prompted
state legislatures throughout the South to draw new congressional dis-
tricting schemes. Given the VRA's section 5 preclearance provisions
and the threat of section 2 lawsuits, it is easy to surmise that the dis-
tricts' racial composition was salient to all legislators involved in the
reapportionment process. In addition to political considerations (e.g.,
partisanship and incumbency), compliance with the VRA undoubt-
edly involved some basic awareness of the districts' racial
demographics.29

begun their employment in the Justice Department under Presidents Johnson, Carter, and Clin-
ton (or considered themselves "liberals" working in the Bush Administration), had strong per-
sonal interests in doing their jobs effectively while at the same time promoting minority
representation; (2) many of the state legislatures responsible for producing the districting plans
were controlled by Democratic majorities (see discussion of partisan considerations infra Part
III.B.2); and (3) many of the redistricting plans submitted to the Justice Department did not
reach it until the beginning of the Clinton Administration. See also James P. Turner, Case-Spe-
cific Implementation of the Voting Rights Act, in CONTROVERSIES IN MINORrrY VOTINo: THE
VOTING RIGHTS ACT IN PERSPECTIVE 299 (Bernard Grofman & Chandler Davidson eds., 1992)
(arguing as a Justice Department attorney that there is no partisan agenda within the Voting
Section of the Civil Rights Division).

27 See infra Part III.A.1.
28 For references to landmark cases, see generally Davidson, supra note 20; J. Morgan

Kousser, The Voting Rights Act and the Two Reconstructions, in CONTROVERSIES IN MINORITY
VOTING: THE VOTING RIGHTS ACT IN PERSPECTIVE 165-66 (Bernard Grofman & Chandler
Davidson eds., 1992). For the impact on litigation of the 1982 amendments to section 2, see
Laughlin McDonald, The 1982 Amendments of Section 2 and Minority Representation, in CON-
TROVERSIES IN MINORITY VOTING: THE VOTING RIGHTS ACT IN PERSPECTIVE 66 (Bernard
Grofman & Chandler Davidson eds., 1992). On the evolution of a vote dilution standard in the
courts, see BERNARD GROFMAN ET AL., MINORITY REPRESENTATION AND THE QUEST FOR VOT-

ING EQUALI=Y 29-81 (1992). For a discussion of cases concerning the judicial response to mas-
sive resistance, see generally FRANK PARKER, BLACK VOTES COUNT: POLITICAL
EMPOWERMENT IN MISSISSIPPi AFTER 1965, at 78-129 (1990).

29 See discussion of partisanship and incumbency infra Part III.B.2; see also discussion of
state racial demographics infra Part IILA.1.
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In 1992, the Assistant Attorney General for Civil Rights objected
to North Carolina's congressional districting plan, which had been
submitted for section 5 preclearance. This objection prompted the
first of several section 2 legal challenges, predominantly by white vot-
ers, to the creation of majority-minority congressional districts in the
South. Until a 1993 Supreme Court ruling, arguments of reverse dis-
crimination in voting rights cases had received little purchase. Six
lower court decisions ensued,30 five of which have reached the
Supreme Court. 3

' Taken together, these decisions reveal the Court's
growing willingness to entertain equal protection lawsuits brought by
white plaintiffs and its concomitant antipathy toward methods of facil-
itating minority political empowerment under the VRA's provisions.
Before turning to an analysis of the Court's opinions, however, it is
useful to recite briefly the relevant facts and holdings.

A. The Mother of Invention: Shaw 132
The 1990 census indicated that North Carolina's congressional

delegation had increased by one, from eleven to twelve members.
The majority-Democrat General Assembly adopted "Chapter 601," a
redistricting plan that included only one majority-black district (Dis-
trict 1) in the northeastern portion of the state. 33 The Justice Depart-
ment declined to preclear the plan on the grounds that a second
majority-minority district could have been created in the state's south-
central to southeastern region.34 The state legislature then adopted
"Chapter 7," which included a new minority district (District 12) in
the north-central (or Piedmont) region. The district stretched approx-
imately 160 miles along Interstate 85 and much of it was no wider than
the 1-85 corridor.35 Five white voters filed suit, claiming that the state
arbitrarily concentrated black residents without regard to traditional
voting rights concerns (such as compactness, contiguousness, geo-
graphical boundaries, and political subdivisions) in order to assure the

30 See Hays v. Louisiana, 839 F. Supp. 1188 (W.D. La. 1993) (Hays I); Hays v. Louisiana,
862 F. Supp. 119 (W.D. La. 1994) (Hays II); Johnson v. Miller, 864 F. Supp. 1354 (S.D. Ga. 1994);
Johnson v. Miller, 922 F. Supp. 1552 (S.D. Ga. 1995); Vera v. Richards, 861 F. Supp. 1304 (S.D.
Tex. 1994); Shaw v. Hunt, 861 F. Supp. 408 (E.D. N.C. 1994).

31 See facts and holdings infra Part II and critiques infra Parts III and IV.
32 Shaw v. Reno, 509 U.S. 630 (1993) (Shaw I).
33 See id at 634.
34 See id. at 635 (the Attorney General stated that the General Assembly failed to do so for

"pretextual reasons").
35 See id.

[Vol. 8:1
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election of two black representatives.36 The district court dismissed
the case because the voters had failed to state an equal protection
claim.37 Favoring minority voters did not raise discrimination to the
constitutional level or lead to dilution of white votes.38

The Supreme Court reversed the dismissal in Shaw J.39 Writing
for the majority, Justice O'Connor held that a plaintiff could state a
Fourteenth Amendment equal protection claim by alleging that a state
had "adopted a reapportionment scheme so irrational on its face that
it can be understood only as an effort to segregate voters into separate
voting districts because of their race, and that the separation lacks suf-
ficient justification."4 "Bizarre" district appearance became poten-
tially actionable. The Court then remanded the districting plan for
further consideration by the district court, allowing the state the
opportunity to prove that the Twelfth District was not drawn for racial
reasons alone.4"

B. A Fine Mess: United States v. Hays42

From the First Reconstruction through the 1980s, all of Louisi-
ana's congressional districts were majority-white, and no African-
American ever had been elected to Congress. 3 After the 1990 census,
Louisiana's congressional delegation was reduced from eight to seven
representatives. In 1992, the state legislature produced a plan con-
taining two majority-black districts." White plaintiffs filed suit that
same year, and eventually, a federal district court decided that the

36 See Shaw v. Barr, 808 F. Supp. 461 (E.D. N.C. 1992). Appellees also argued that the
VRA was unconstitutional. Shaw 1, 509 U.S. at 637.

37 See Barr, 808 F. Supp. at 466-67.
38 See id. at 472.
39 See Shaw 1, 509 U.S. at 658.
40 Id. at 656.

41 See Shaw v. Hunt, 861 F. Supp. 408 (E.D. N.C. 1994). That court found that the plan was
substantially motivated by race, but was narrowly tailored to further the state's compelling inter-
ests under sections 2 and 5 of the VRA. Id. at 417, 473-74; see also Ronald Smothers, Fair Play
or Racial Gerrymandering? Justices Study a "Serpentine" District, N.Y. TIMES, Apr. 16, 1993, at
B9; Linda Greenhouse, Justices, in 5-4 Vote, Reject Districts Drawn with Race the "Predominant
Factor," N.Y. TIMES, June 30, 1995, at Al, A12; Linda Greenhouse, Court Considers Race and
Politics, N.Y. TIMES, Dec. 6, 1995, at Al, A21.

42 115 S. Ct. 2431 (1995).
43 Id. at 2433.

44 The plan was known as "Act 42." Id. at 2434.
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state's plan violated the equal protection clause.45 The Louisiana state
legislature repealed the plan and enacted a new one, known as "Act
1," in 1994.46 The new plan also had two majority-black districts. Dis-
trict 2 was located in the New Orleans area, while District 4 ran along
a diagonal 250-mile corridor from Texas' border with northwest Loui-
siana, following the Red River past Baton Rouge to the southeast-
center of Louisiana. 47

The district court subsequently held Act 1 unconstitutional,
enjoining elections and substituting its own districting plan.48  The
State of Louisiana and the United States appealed once again to the
Supreme Court, which stayed the district court's judgment 49 and
agreed to hear the case. Although the appellees challenged the
entirety of Louisiana's districting plan, the asserted harms resulted
from an alleged equal protection violation related specifically to Dis-
trict 4. Because the appellees lived in District 5, however, the Court
held that they lacked standing to challenge the plan5 ° and did not suf-
fer the "special representational harms racial classifications can cause
in the voting context."'5' The Supreme Court remanded the case once
again to the district court, which held the plan's design unconstitu-
tional. 2 The district court cited the now-developed precedent of
Miller,53 determining that "the legislature subordinated traditional
race-neutral districting principles ... to racial considerations. '54 Loui-
siana's District 4 was created with race as the "predominant, overrid-
ing factor."55 The district court then substituted its own districting
plan, the same one it had attempted to implement two years earlier. 6

45 See Hays v. Louisiana, 839 F. Supp. 1188 (W.D. La. 1993). This case commonly is
referred to as Hays L For a full summary of the case's twists and turns, see United States v.
Hays, 115 S. Ct. at 2431, 2434.

46 See Hays, 115 S. Ct. at 2434.
47 See id.
48 See Hays v. Louisiana, 862 F. Supp. 119 (W.D. La. 1994) (Hays II).
49 See United States v. Hays, 115 S. Ct. 687 (1994).
50 See United States v. Hays, 115 S. Ct. at 2436. "The fact that Act 1 affects all Louisiana

voters by classifying each of them as a member of a particular congressional district does not
mean - even if Act 1 inflicts race-based injury on some Louisiana voters - that every Louisi-
ana voter has standing to challenge Act 1 as a racial classification." Id. at 2437. The Court thus
clarified its position on standing to encompass only those living within a challenged district. Id.

51 Id. at 2436.
52 See Hays v. Louisiana, 936 F. Supp. 360 (W.D. La. 1996) (Hays III).
53 See discussion infra Part II.C.
54 Hays II1, 936 F. Supp. at 367 (citing Miller v. Johnson, 115 S. Ct. at 2488).
55 Id.
56 See Hays III, 936 F. Supp. at 372.

[Vol. 8:1
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C. "Race as Predominant Factor": Miller v. Johnson 57

In Miller, the Court moved to clarify the new "bizarreness" stan-
dard it appeared to have created in Shaw I - the same standard that
had resulted in the enormous political and legal mess surrounding
Hays.

The 1990 census indicated that Georgia was entitled to one addi-
tional congressional representative. 8 In October 1991, the Georgia
General Assembly submitted a congressional redistricting plan con-
taining two majority-black districts for section 5 preclearance. The
Justice Department objected to the plan in January 1992, arguing for
the addition of a third majority-minority district. 9 In March 1992, a
second plan was submitted that contained only two majority-black dis-
tricts, and the Justice Department again interposed an objection.6'
The Georgia Legislature then drew a plan creating three majority-
black districts (the Second, Fifth, and Eleventh), and the Justice
Department granted preclearance in April 1992.61

In January 1994, five white residents of the Eleventh Congres-
sional District sued in federal court.62 The plaintiffs cited the holding
in Shaw I, asserting a violation of the equal protection clause resulting
from a "racial gerrymander."63 A majority of the district court's
three-judge panel held that Georgia's entire redistricting plan was
unconstitutional because it failed to pass strict scrutiny.' 4 The State of
Georgia appealed to the Supreme Court, which affirmed the lower
court's ruling in a five-to-four decision.6"

In Miller, Justice Kennedy's majority opinion augmented and
(arguably) clarified the holding in Shaw I. The Court held that the
use of race as a state legislature's predominant rationale in drawing
district lines is not only actionable but potentially determinative under
the equal protection clause. The standard applying strict scrutiny

57 115 S. Ct. 2475 (1995); see also Johnson v. Miller, 864 F. Supp. 1354 (S.D. Ga. 1994).
58 See Miller v. Johnson, 115 S. Ct. at 2483.
59 See id. at 2483-84.
60 See Johnson v. Miller, 864 F. Supp. at 1364-65.
61 See id.
62 See Johnson v. Miller, 864 F. Supp. 1354 (S.D. Ga. 1994).
63 See Miller v. Johnson, 115 S. Ct. at 2485.
64 See Johnson v. Miller, 864 F. Supp. at 1393.
65 See Miller v. Johnson, 115 S. Ct. 2475 (1995). Justice Kennedy's opinion was joined by

Chief Justice Rehnquist and Justices O'Connor, Scalia, and Thomas. Justice Ginsburg's dissent
was joined by Justices Stevens and Breyer, and in part by Justice Souter. Justice Stevens also
wrote separately.
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required Georgia to have demonstrated that its districting plan served
a compelling interest and was narrowly tailored to achieve that inter-
est. In this case, were past discrimination and/or compliance with the
VRA compelling interests? Justice Kennedy suggested that the state's
first two redistricting plans were non-retrogressive and thus could
have met the burdens of the section 5;66 however, in Kennedy's view,
the Justice Department forced Georgia's hand by encouraging a maxi-
mum possible number of majority-minority districts.67

The Court moved beyond the standard suggested in Shaw I, indi-
cating that a bizarre shape would not be the threshold criterion for the
constitutionality of a congressional district.68 Justice Kennedy stated
that "[t]he plaintiff's burden is to show, either through circumstantial
evidence of a district's shape and demographics or more direct evi-
dence going to legislative purpose, that race was the predominant fac-
tor motivating the legislature's decision to place a significant number
of voters within or without a particular district."69 Under this stan-
dard, the plaintiffs met the key burden of demonstrating that the legis-
lature "subordinated traditional race-neutral districting principles,
including but not limited to compactness, contiguity, respect for polit-
ical subdivisions or communities defined by actual shared interests, to
racial considerations."7 The Court held that the state legislature had
drawn the Eleventh District with deliberate consideration of black
popular concentrations in order to receive preclearance under section
5, effectively replacing traditional districting practices with racial
considerations.71

On remand, the district court declared the Second Congressional
District unconstitutional.72 The court deferred to the Georgia state
legislature, allowing it to draw a new districting plan. The legislature
notified the court that it was unable to do so and deferred to the court,
which was "forced" to draw its own remedial plan, containing one
majority-minority district (District 5, with a total black population of

66 See id. at 2492.
67 See id.

68 See id. at 2486.
69 Id. at 2488.
70 See Miller v. Johnson, 115 S. Ct. 2475, 2489 (1995). Justice O'Connor's concurrence also

emphasized the importance of using "traditional districting practices." See id. at 2497.
71 See id. at 2489.
72 See Johnson v. Miller, 922 F. Supp. 1552 (S.D. Ga. 1995).
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sixty-two percent). 73 The court placed the new Eleventh District (its
black population reduced to 11.8%)"4 in the Atlanta area, "where
future growth is anticipated., 75 Although the court did not provide
for a second majority-black district, it "formulated [its] remedy in
adherence to constitutional norms and deference to the legislature's
historical preferences. ' 76  The court also provided its own
"preclearance," ruling that the VRA's section 5 did not reach its
remedial plan.77

D. Deeper Into the Political Thicket: Shaw 1178 and Bush v. Vera 79

1. Shaw II

In Shaw v. Hunt (Shaw II), the Court reconsidered the districting
plan containing majority-black District 12 that the district court had
found narrowly tailored to meet North Carolina's compelling interest
of complying with the VRA.8 ° Using United States v. Hays as prece-
dent to establish that only those appellees who live within District 12
had standing to challenge the district,81 the Court determined that

73 See id. at 1559, 1571. This district's urban residents "have a strong community of inter-
est .... unlike the unconstitutional Eleventh District." Id. at 1564. Presumably race becomes a
strong proxy for such a community, although this theoretically runs afoul of the Supreme Court's
assertions concerning racial stigmatization. See generally Shaw I.

74 See id. at 1572.
75 Id. at 1563.
76 See id. at 1569. It is not inconsequential to note that Georgia's "traditional legislative

goals and traditions," id. at 1569, have included a long legacy of racial discrimination. See gener-
ally Laughlin McDonald et al., Georgia, in QUIET REVOLUTION IN THE SOUTH: THE IMPACr OF
THE VOTING RIoirrs ACr, 1965-1990, at 67 (Chandler Davidson & Bernard Grofman eds.,
1994).

77 See Johnson v. Miller, 922 F. Supp. at 1569. One might argue, as with other recent hold-
ings, that such actions threaten the integrity of section 5 as well as the VRA itself.

78 Shaw v. Hunt, 116 S. Ct. 1894 (1996), rev'g Shaw v. Hunt, 861 F. Supp. 408 (E.D. N.C.
1994).

79 116 S. Ct. 1941 (1996), affg Vera v. Richards, 861 F. Supp. 1304 (S.D. Tex. 1994).
80 See Shaw v. Hunt, 861 F. Supp. at 417, 473-74.
81 See Shaw v. Hunt, 116 S. Ct. at 1900 (citing United States v. Hays, 115 S. Ct. 2431

(1995)); cf. Shaw v. Hunt, 116 S. Ct. at 1908-09 (Stevens, J., dissenting) (challenging the Court's
interpretation of standing in the recent lineage of voting rights cases). Stevens' dissent con-
nected the issue of standing to political ideology: "[T]he standing question in this case . . .
reflects the fact that the so-called Shaw claim seeks to employ the federal courts to impose a
particular form of electoral process, rather than to redress any racially discriminatory treatment
that the electoral process has imposed." Id. at 1907.
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strict scrutiny applied to the plan under the Miller standard.82 The
Court found that North Carolina's legislature deliberately had drawn
District 12 with a majority of black residents, and, given the legislative
intent, the district's tortured shape, and its demographics, the state
needed to meet the burden of having narrowly tailored its redistricting
plan to meet a compelling interest.

But according to the Court, none of the interests proffered by the
state were compelling. First, the state's interest in eliminating the
effects of past discrimination did not motivate the plan's use of racial
considerations.83 Second, as in Miller, section 5 compliance did not
mandate the creation of an additional majority-minority district under
the Justice Department's "expansive interpretation of section 5."'

And third, District 12 was not a narrowly tailored remedy for section 2
liability, as African-Americans were not sufficiently geographically
compact.8 5 The Court accordingly reversed the district court's hold-
ing86 and invalidated the state's districting plan on FourteenthAmendment equal protection grounds.

2. Bush v. Vera
After the 1990 census indicated that Texas had gained three con-

gressional seats, the Texas state legislature created a districting plan
that incorporated two new majority-minority districts and recon-
figured another. District 30 (majority-black) was created in Dallas
County, District 29 (majority-Latino) was created in Harris County,
and District 18 (majority-black) was reconfigured. Although the Jus-
tice Department precleared the plan, six voters challenged twenty-
four of the state's thirty districts as racial gerrymanders violating the
equal protection clause. A three-judge district court panel ruled that

82 See id. at 1901 (citing Miller, 115 S. Ct. at 2487) (strict scrutiny applies when race is the
"predominant" consideration in drawing district lines such that "race-neutral" principles are
subordinated).

83 See id. at 1902-03. The Court determined that the state legislature devoted little discus-
sion to historical events or social-science data. Id. at 1903.

84 Id. at 1903-04. The Court cited its holding in Miller that "compliance with federal
antidiscrimination laws cannot justify race-based districting where the challenged district was not
reasonably necessary under a constitutional reading and application of those laws." Miller, 115
S. Ct. at 2491. Any "maximizing" motives of the Justice Department were dealt a severe blow
under this reading by the Court. See Shaw v. Hunt, 116 S. Ct. at 1904.

85 See id. at 1905-06. The Court was confident that "[n]o one looking at District 12 could
reasonably suggest that the district contains a 'geographically compact' population of any race."
Id. at 1906.

86 See Shaw v. Hunt, 861 F. Supp. 408 (E.D. N.C. 1994).
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Districts 18, 29, and 30 were unconstitutional,87 and the Supreme
Court affirmed the judgment88 under the standards established in
Shaw I and Miller.

The district court found that the state legislature's use of a spe-
cialized computer program to manipulate census tract data was direct
evidence of the "subordination" to race of legitimate districting princi-
ples.89 The court also found that the districts "ha[d] no integrity in
terms of traditional, neutral redistricting criteria,"90 additional stan-
dards developed under Shaw I and Miller.91 The Supreme Court
agreed with the district court's assessments and, applying strict scru-
tiny analysis,' determined that the state's districting plan was not nar-
rowly tailored to meet a compelling interest.93

III. DEMYTHOLOGIZING THE COURT'S LOGIC

Inside the Supreme Court's hallowed halls of justice, critics of sin-
gle-member districting plans rely on equal protection arguments con-
cerning the expressive harms94 of racially motivated districting plans,
including those harms to democratic representation that are said to
result from reliance on race as a predominant criterion of districting.
Ironically, this Article's main thrust also stems from concern about
expressive harms and renewed threats to minority representation -
those transpiring under the auspices of the Supreme Court's turn
toward "colorblind" jurisprudence. The holdings of the major cases
discussed above chip away at the foundation of section 2 litigation and
section 5 preclearance standards under the VRA.95 This Part throws

87 See Vera v. Richards, 861 F. Supp. 1304 (S.D. Tex. 1994).
88 See Bush v. Vera, 116 S. Ct. at 1964.
89 See Vera v. Richards, 861 F. Supp. at 1336 (citing Miller, 115 S. Ct. at 2488).
90 See id. at 1339.
91 See discussion infra Parts III.A.3, III.B.1.
92 See Vera, 116 S. Ct. at 1953.
93 See id. at 1962-63.
94 See Richard H. Pildes & Richard G. Niemi, Expressive Harms, "Bizarre Districts," and

Voting Rights: Evaluating Election District Appearances After Shaw v. Reno, 92 MIcH. L. REV.
483, 506-16 (1993) (discussing the Court's recognition of a claim of expressive harms in Shaw I).

95 There have been several other voting rights cases that, while less significant on an indi-
vidual basis, nonetheless collectively contribute to the Court's recent shift in voting rights juris-
prudence. See, e.g., Johnson v. De Grandy, 512 U.S. 997 (1994) (finding no section 2 violation
where minority voters were proportionate to the number of majority-minority districts, despite
the potential creation of additional majority-minority districts); Holder v. Hall, 114 S. Ct. 2581
(1994) (holding that plaintiffs - black voters - could not challenge local government's size
under section 2 vote dilution standards). Concurring in Holder, Justice Thomas, joined by Jus-
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into relief many of the Court's most prominent positions in recent vot-
ing rights litigation while demonstrating the Court's own faulty rea-
soning." It also moves from the Court's general flaws in logic to the
greatest oversight in the Court's voting rights jurisprudence: the spe-
cific realities of continued discriminatory intent and outcome in south-
ern electoral systems.

A. Ahistoricism

Throughout its recent jurisprudence, the Supreme Court's most
striking oversights and leaps in logic implicate its failure to remember
this nation's - and the Court's - history of racial and ethnic discrim-
ination. As the historical cycle through the First and Second Recon-
structions amply demonstrates, those who forget history are doomed
to repeat it. Examining the Court's general ahistoricism as manifested
in each case discussed above yields clear warning signals as to where
the Court and other political institutions may be headed if they fail to
contextualize jurisprudence, legislation, and racial discourse. Given
the role that Shaw I played in initiating the Court's shift in voting
rights jurisprudence following the 1990 census, it is appropriate to use

tice Scalia, prodded the Court in a new direction even further at odds with precedent, concluding
that Thornburg v. Gingles, 478 U.S. 30, 106 (1986), which interpreted section 2 as incorporating
claims of vote dilution, should be overruled. See Holder v. Hall, 114 S. Ct. at 2591-2619
(Thomas, J., concurring in judgment). For a laudatory description of Justice Thomas' concur-
rence in Holder, see Clint Bolick, Bad Fences: To Preserve American Democracy, We Must
Return to the Original Aims of the Voting Rights Act, NAT'L REV. Apr. 3, 1995, at 51, 53 (arguing
that "only the courts can deliver us to the promised land"; i.e., a return to the VRA's "original
aims" and "Thurgood Marshall's original vision of a color-blind Constitution"). Were he around
to say so, Justice Marshall might beg to differ with this interpretation.

In its 1997 term, the Court handed down decisions suggesting little deviation from its set
course. See, e.g., Reno v. Bossier Parish School Board, 117 S. Ct. 149 (1997) (holding that a
violation of section 2 dilution standards may not implicate a section 5 violation on the basis of
not maximizing minority electoral opportunities). This decision effectively invalidated a 1987
Justice Department regulation incorporating section 2 standards into section 5 preclearance
requirements. The Justice Department may be forced to hold jurisdictions to a lower vote dilu-
tion threshold, endangering the Department's section 5 enforcement power and potentially
decreasing section 5's deterrent effect.

96 Some observers' criticisms of the Court have taken similar routes. See, e.g., Paula D.
McClain & Joseph Steward, Jr., W(h)ither the Voting Rights Act After Shaw v. Reno: Advancing
to the Past?, 28 PS: POL. ScL & POL. 47 (1995) (arguing that the Court exhibits a lack of histori-
cal perspective, reifies political communities in geographic terms, and uses asymmetric reasoning
concerning minority versus white representation). Together with Part IV, infra, this Part presses
beyond such accounts by combining logic and outcome-based criticisms with a discussion of the
Court's critical shortcoming: failure to account for continued structural discrimination in electo-
ral opportunities.
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Justice O'Connor's majority opinion as a starting point for this
critique.

1. Rhetoric vs. Area-Specific Historical Realities

The VRA has embodied a forceful federal response to electoral
disenfranchisement and powerlessness in the face of state-sponsored
racial discrimination.97 Without acknowledgment of this history and
its robust links to both public and private actors, the statute is drained
of meaning. In its eagerness to establish the validity of its analysis, the
Court's tendencies toward racial rhetoric get the best of historical
realities. For example, in two misguided references in Shaw I to the
comparative historical situations of other nations, Justice O'Connor's
opinion stridently asserted that racially motivated remedial districting
actions result in "apartheid"98 and "balkanization."99  But is racially
motivated districting under the VRA so influential as to alter the
course of American history, sending it careening in the direction of
authoritarian political systems? Recalling the post-Reconstruction

97 See supra Part I (discussing the VRA's sections 2 and 5).
98 Shaw v. Reno, 509 U.S. at 647 ("[R]eapportionment is one area in which appearances do

matter. A reapportionment plan that includes in one district individuals who belong to the same
race, but who are otherwise widely separated by geographical and political boundaries, and who
may have little in common with one another but the color of their skin, bears an uncomfortable
resemblance to political apartheid."). As Professor Pinderhughes points out, the Shaw 1 Court
misrepresented the systemic logic of South African apartheid, in which black South Africans
were not even citizens of the state. Their segregation, therefore, was completely external to the
state apparatus, whereas America's Jim Crow laws "created separate legal and physical spaces
for the races within the American legal system." Dianne M. Pinderhughes, The Voting Rights
Act - Whither History?, 28 PS: POL. Sc. & POL. 55 (1995). It was within that system, and
because of its legacies, that African-American equality and empowerment were curtailed. See
also Jamin B. Raskin, Supreme Court's Double Standard, NATION, Feb. 6, 1995, at 167-68 (argu-
ing that the Court's interpretation of the equal protection clause means that blacks and other
minorities "may not form a numerical majority in any district unless they are in communities that
are geographically compact and residentially isolated. Political apartheid, indeed").

99 Shaw v. Reno, 509 U.S. at 657 ("Racial gerrymandering, even for remedial purposes,
may balkanize us into competing racial factions; it threatens to carry us further from the goal of
a political system in which race no longer matters."). This apocalyptic - and inaccurate -
assertion is laden with hyperbole. As Professor Karlan observes, "the idea that the three-way
political compromise among black state legislators, their white colleagues and a Republican-led
Justice Department civil rights division is in any way analogous to the kind of slaughter occurring
in the Balkans would be ludicrous if it were not so sad." Karlan, supra note 9, at 699.

The Court is not alone in its hyperbolic tendencies. Conservative columnist George Will
makes particularly sweeping generalizations about the basic societal values violated by the
improper use of race in redistricting processes. See George F. Will, Districting by Pigmentation,
NEWSWEEK, July 12, 1993, at 72; George F. Will, The Voting Rights Act at 30, NEWSWEEK, July
10, 1995, at 64.
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history of the South suggests that legacies of exclusion, disenfranchise-
ment, and disempowerment prevailed far before the 1990 redistricting
cycle commenced.

The VRA "does not even apply" unless three "very stringent fac-
tual conditions" exist within a jurisdiction: (1) a history of racially
polarized voting; (2) a historical inability of minority candidates to win
office; and (3) residential segregation significant enough to enable the
drawing of majority-minority districts."' Given the continued preva-
lence of these factors, 1 ' the VRA has great relevance in many juris-
dictions, including the states of North Carolina, Louisiana, Georgia,
and Texas, in which recent districting challenges were brought. 10 2

a. North Carolina

North Carolina's black population is twenty-two percent of the
state's total.103 African-American political participation and represen-
tation have waxed and waned over time, but never have reached a
level commensurate with the statewide minority presence. Over the
course of approximately twenty-five years of the First Reconstruction,
fifty-nine blacks were elected to the state house and eighteen to the
state senate, all from black-majority districts.""° White Democrats
continually attempted to decrease minority electoral opportunities
through such means as racial gerrymandering and poll taxes.0 5 By
1910, almost no blacks voted, yet the courts continued to protect
North Carolina's registration procedures through the 1950s. 6 As the
black electorate began to grow and small numbers of blacks were
elected to office in several cities, whites once again used systemic
strategies to diminish black opportunity. 107 More recently, the VRA
has brought about a convergence of black and white registration rates.
In 1990, the statewide proportion of registered eligible African-Amer-
icans was sixty-three percent, while that for whites was sixty-nine per-

100 See Bernard Grofman, Race and Redistricting, WASH. POST, Oct. 21, 1991, at A19.
101 See infra Part IV.
102 See generally Grofman & Davidson, supra note 9.
103 See William R. Keech & Michael P. Systrom, North Carolina, in QUIET REVOLUTION IN

THE SOUTH: THE IMPACT OF THE VOTING RIGHTS Acr, 1965-1990, at 156 (Chandler Davidson
& Bernard Grofman eds., 1994).

104 See id. at 157.
105 See id. at 157-58.
106 See id. at 159.
107 See Keech & Systrom, supra note 103, at 159.
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cent.108  Under the VRA, electoral systems have been closely
monitored; from 1970 to 1987, some 4,416 electoral changes were sub-
mitted for preclearance under section 5, with 107 objections
interposed. 10 9

North Carolina's history, in which until recently George White
was the last African-American elected to Congress (serving from
1897-1901)," ° and the Supreme Court's findings in 1986 that the
state's legislative districts met the Gingles test for minority vote dilu-
tion,"' yield few indications that racially polarized voting has dissi-
pated. 12 Before 1992, no blacks had been elected to statewide
executive office or to Congress, though several had run." 3 In Novem-
ber 1992, Eva Clayton and Melvin Watt were elected from both of
North Carolina's newly drawn majority-black congressional districts.
Together they held the proud and ignominious distinction of being the
first African-Americans elected to Congress from North Carolina
since the First Reconstruction." 4

Given the long history of electoral discrimination in North Caro-
lina,'15 "it strains credulity to suggest that North Carolina's purpose in
creating a second majority-minority district was to discriminate
against members of the majority group." 116 Whites comprised approx-
imately seventy-six percent of the total population in North Carolina,
and maintained a voting majority in eighty-three percent of the con-
gressional districts." 7 The Twelfth District had a population that was
54.7% African-American." 8 The new First District's total population

108 See id. at 161.
109 See id. at 162.
110 Pinderhughes, supra note 98 (citing BLACK AMERICANS IN CONGRESS (Mark R. Salser

ed., 1991)).
111 See Thornburg v. Gingles, 478 U.S. 30 (1986); see also Davidson, supra note 20, at 41.
112 See Pinderhughes, supra note 98 (asserting that the Shaw Court failed to take into

account North Carolina's particular history of racially based politics).
113 Keech & Systrom, supra note 103, at 163.
114 See Shaw v. Reno, 509 U.S. at 676 (Blackmun, J., dissenting) (under those conditions,

"[the decision] is particularly ironic"); see also David A. Kaplan, A Whimper and a Bang: The
Supreme Court Ends on a High Vote, NEWSWEEK, July 12, 1993, at 53.

15 See generally Keech & Systrom, supra note 103 (1994); see also Shaw v. Reno, 509 U.S.
at 666 n.5 (White, J., dissenting) (quoting Thornburg v. Gingles, 478 U.S. at 38) ("'North Caro-
lina had officially discriminated against its black citizens with respect to their exercise of the
voting franchise from approximately 1900 to 1970 by employing a poll tax [and] a literacy
test."').

116 Shaw v. Reno, 509 U.S. at 666 (White, J., dissenting).
117 See id. (White, J., dissenting).
118 See id. at 671 n.7 (White, J., dissenting).
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was approximately fifty-seven percent black.' 19 These figures do not
lend themselves to the conclusion that the state had legislated white
vote dilution. Clearly, the white majority had not suffered identifiable
harms under established interpretations of the VRA.

b. Louisiana

Louisiana's history is rife with efforts to restrict African-Ameri-
can participation and representation in the political process. 120 As in
other states, African-American political empowerment in Louisiana
reached a zenith during Reconstruction. The black registration rate
was high (sixty-five percent), while the 1870 state legislature was
approximately one-half black. 21 But between 1896 and 1900, new
registration laws virtually eliminated blacks from the electorate. 122

The state legislature adopted an explicitly discriminatory white pri-
mary and a facially neutral constitutional interpretation test in 1921,
introducing structural barriers to participation that suppressed minor-
ity registration rates for the next four decades.123 In one of seven
states originally covered by section 5, Louisiana's jurisdictions consist-
ently have attempted to stay one step ahead of the VRA, enacting
discriminatory electoral systems that have diluted the minority vote.
Between 1965 and mid-1989, the Justice Department objected to
approximately 200 voting changes, including racially discriminatory
redistricting plans for the state legislatures following the 1970 and
1980 censuses. 124

Although the VRA has assisted considerably in boosting state-
wide registration and representation figures, their levels remain low
relative to the state's large black population (30.8% of the total). 25

Still, as of 1990, some sixty-seven percent of voting-age blacks were
registered, compared to 72.6% of whites. 126 In 1990, twenty-two state
representatives (22.9% of the total) and eight state senators (20.5%)

119 Richard L. Engstrom, Voting Rights Districts: Debunking the Myths, CAMPAIGNS &
ELECTIONS, Apr. 1995, at 46.

120 See generally Richard L. Engstrom et al., Louisiana, in QUIET REVOLUTION IN THE

SOUTH: THE IMPACT OF THE VOTING RIGHTS AcT, 1965-1990, at 103 (Chandler Davidson &
Bernard Grofman eds., 1994).

121 See id. at 104.
122 See id. at 105.
123 See id. at 106-08.
124 See id. at 110-11.
125 Engstrom et al., supra note 120, at 104.
126 See id. at 103.

[Vol. 8:1



VOTING RIGHTS ACT AND THE REHNQUIST COURT

were black." 7 In 1992, the Fourth Congressional District was 66.4%
black, with a voting-age population that was sixty-two percent black.
The district facilitated the election of African-American Representa-
tive Cleo Fields, a former State Senator who chaired the redistricting
committee that drew the original "mark of Zorro" district invalidated
by the district court in 1993.128 Once redrawn, the district was 58.4%
black with a bare-majority black voting-age population. 129 In the con-
text of a political atmosphere wherein "[d]iscriminatory election laws
... continue to be a serious problem, ' '130 it would appear that Louisi-
ana should maintain the burden of providing additional opportunities
to elect minority representatives.

c. Georgia
Georgia's Reconstruction-era black political participation was

met with extreme resistance that included such measures as expelling
black elected officials from office. 13 1 A cumulative poll tax precluded
black registration from 1877 to 1945, while white primaries effectively
eliminated black participation. 32 The national abolition of the white
primary in 1945 prompted Georgia's legislature to implement registra-
tion and purge laws, constitutional interpretation questions, literacy
tests, and the majority-vote requirement.1 33

When the VRA was passed in 1965, fewer than one-third of
Georgia's voting-age African-Americans were registered to vote.134

Although blacks comprised thirty-four percent of the state's voting-
age population, there were only three black elected officials statewide.

127 See id.
128 Subsequently, Fields ran for governor in 1994. Linda Greenhouse, Court to Hear New

Challenge to District Drawn for a Black, N.Y. TIMES, Dec. 10, 1994, at Al, A7. On the 1994
gubernatorial election, which was reflective of contemporary Louisiana politics and, more gener-
ally, racially polarized voting under majority-run-off requirements, see Kevin Sack, Louisiana
Governor's Race Will Be a Study in Contrasts, N.Y. TIMES, Oct. 23, 1995, at A10 (discussing the
gubernatorial run-off between millionaire conservative white Republican Mike Foster and for-
mer Congressman and liberal black Democrat Cleo Fields); Kevin Sack, Voting Yields G.O.P.
Rarity in Louisiana, N.Y. TIMES, Nov. 20, 1995, at A8 (describing Foster's victory by a margin of
64% to 36%, with 84% of the white vote going to Foster and 96% of the black vote to Fields).
According to some observers, race played little overt role in the campaign process, although
Foster did refer to "that jungle in New Orleans" when discussing crime policy. Id.

129 See Engstrom, supra note 119, at 46.
130 Id. at 103.
131 See McDonald et al., supra note 76, at 67.
132 See id. at 68-69.
133 See id. at 70-72.
134 See id. at 67.
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"This exclusion from the normal political processes ... was the result
of two centuries of deliberate and systematic discrimination by the
state against its minority population."' 35 A massive shift to single-
member district electoral systems "was caused by litigation or threat
of it," and has been brought about under sections 2 and 5 of the
VRA.136 Today African-American registration, participation, and
officeholding remain disproportionately low, but have increased
somewhat over time.137

As first drawn, Georgia's Eleventh Congressional District com-
bined metropolitan black neighborhoods with an impoverished black
coastal area some 260 miles away. Its population was sixty-two per-
cent African-American.138 In the November 1992 round of congres-
sional elections, the Eleventh District facilitated the election of
Cynthia A. McKinney, a black Democrat. Following the initial ruling
that the state's districts were unconstitutional, McKinney was redis-
tricted into the Fourth Congressional District, a more compact district
comprised mostly of DeKalb County, a suburb of Atlanta that
reduced the district's composition to approximately one-third black.139

The Second District, which had elected African-American representa-
tive Sanford D. Bishop, Jr. from a fifty-six percent black-majority pop-
ulation,14 ° saw its African-American population reduced to thirty-five
percent of the total.141

Significant racial disparities remain prevalent in Georgia.
Although blacks comprise twenty-five percent of the voting-age popu-
lation, they constitute only 7.6% of the state's elected officials.142

Black voter turnout remains far below that of whites, while racial bloc
voting and the use of discriminatory election practices, such as at-large

135 Id.
136 See McDonald et al., supra note 76, at 78.
137 See id. at 75.
138 See Johnson v. Miller, 922 F. Supp. 1552, 1559, 1571 (S.D. Ga. 1995).
139 See Robin Toney, Racial Rumblings in Redrawn District, N.Y. TiMEs, May 19, 1996, at

A12. McKinney's opposition in the Democratic primaries came chiefly from Comer Yates and
Ron Slotin, both of whom are white. Although overt racial references remained external to the
campaign, Yates said that McKinney's public statement that Democratic leaders saw African-
Americans as "spare parts for their political ambitions" injected race into the primary process.
See id. McKinney defeated her challengers by winning 67% of the vote and thus avoided a run-
off. See Kevin Sack, Lawmakers Survive First Tests, N.Y. TIMES, July 11, 1996, at A8.

140 See Engstrom, supra note 119, at 46.
141 See Sack, supra note 139, at A8.
142 See McDonald et al., supra note 76, at 90.

[Vol. 8:1



VOTING RIGHTS Acr AND THE REHNQUIST COURT

voting and majority-vote requirements, continue to throw up road-
blocks to minority electoral opportunities and outcomes.143

d. Texas

Discriminatory voting practices have a long legacy in Texas.'"
During the First Reconstruction, however, African-American partici-
pation "was greater than at any time until quite recently."' 45 Machine
bosses manipulated Mexican-American votes in the urban areas along
the border through the early-to-mid-1900s.'46 Although Texas never
had a literacy test,I47 both African-Americans and Tejanos were dis-
franchised through poll taxes, the white primary, and lengthy registra-
tion periods.148 After the VRA's passage, statewide minority political
mobilization was facilitated by numerous lawsuits filed with the aid of
such organizations as the NAACP Legal Defense Fund and the Mexi-
can American Legal Defense and Educational Fund.14 9 Still, minority
representation remains underrealized.

According to the 1990 census, Texas had approximately seven-
teen million residents, of whom 22.5% were of Latino origin and
11.6% were non-Latino African-Americans.15 0 The state had four
Latinos and one African-American in its twenty-seven member con-
gressional delegation prior to the round of redistricting. Geographi-
cally concentrated minority populations in both Dallas and Harris
Counties were divided among several districts.' 51 District 30's popula-
tion in Dallas County was fifty percent African-American and 17.1%
Latino,152 with half of the population located in south Dallas, an area
that was roughly two-thirds African-American. The district elected
black Democrat Eddie Bernice Johnson.

In Harris County, District 18, which seated African-American
Democrat Sheila Jackson-Lee, had a population that was fifty-one

143 See id.
144 See Bush v. Vera, 116 S. Ct. at 1992 (Stevens, J., dissenting) (citing Robert Brischetto et

al., Texas, in QUIET REVOLUTION IN THE SOUTH: THE IMPACT OF THE VOTING RIGHTs ACT,
1965-1990, at 233, 233-48 (Chandler Davidson & Bernard Grofman eds., 1994).

145 Brischetto et al., supra note 144, at 234.
146 See id. at 236.
147 See id. at 239.
148 See id. at 235, 237.
149 See id. at 242-48, 256.
150 See Bush v. Vera, 116 S. Ct. at 1976.
151 See id. at 1976.
152 See id. at 1954.
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percent African-American and fifteen percent Latino. The Court
described the district as having "'many narrow corridors, wings, or
fingers .. . reach[ing] out to enclose black voters, while excluding
nearby Hispanic residents."' 153 District 29, represented by former
state senator and Anglo Democrat Gene Green,154 had a sixty-one
percent Latino and ten percent African-American population, resem-
bling "a sacred Mayan bird." '155 To the Court, incumbency considera-
tions had been subordinated to racial ones, as "the racial
demographics and voting patterns of Harris County residents" and the
"intricacy of the lines drawn" betrayed disregard for traditional dis-
tricting patterns. 156

Even in recent years, only two black candidates have been
elected to statewide office, while majority-white Texas districts have
never elected a black or Latino to either the Texas State Senate or the
U.S. Congress. 57 While progress has been made, Texas remains a
multiracial electoral battleground with ample need to overcome con-
tinued barriers to fair representation.

2. Redistricting Causes Segregation

After discussing the lengthy history of racial discrimination that
colored the right to vote from Reconstruction to the present day and
led to the enactment of the VRA,158 the Shaw I Court objected to
"redistricting legislation that is so extremely irregular on its face that
it rationally can be viewed only as an effort to segregate the races for
purposes of voting, without regard for traditional districting principles
and without sufficiently compelling justification.' ' 159 There are several

153 Id. at 1958-59 (quoting Pildes & Niemi, supra note 94, at 565).
154 The fact that Latino and African-American voters elected an Anglo as their candidate

of choice did not cause the Court to deviate from its line of analysis concerning minority repre-
sentation. See discussion of the double standard infra Part III.B.3.

155 Bush v. Vera, 116 S. Ct. at 1959 (quoting MICHAEL BARONE & GRANT UJIFUSA, THE

ALMANAC OF AMERICAN POLITICS 1307-08 (1996)).
156 See Bush v. Vera, 116 S. Ct. at 1958-59.
157 See id. at 1992 (Stevens, J., dissenting).
158 See Shaw v. Reno, 509 U.S. at 639-41.
159 Id. at 642. But see id. at 649 ("[T]he legislation, though race-neutral on its face, ration-

ally cannot be understood as anything other than an effort to separate voters into different dis-
tricts on the basis of race, and the separation lacks sufficient justification."). Here, the majority
appears to equate "separate" with "segregate." These two concepts are not coequal, as only the
latter necessarily is state-enforced.
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problems with the Court's interpretation of segregation in this
context.16°

Regardless of the Court's careless assumptions underlying its use
of the word "segregate,"161 racial or ethnic segregation does not arise
overnight. Instead, district lines drawn with consideration for racial
demographics overlap with long-term state-sponsored patterns of
housing and employment discrimination buttressed by state-subsi-
dized white flight. 162 The correlation of racial and urban populations
with "groupability" results more from legacies of discrimination than
the Court recognized in its ahistorical preoccupation with the drawing
of district lines. The Court thus overlooked the role of public policy
and law in creating geographically separated racial clusters.1 63

The converse of segregation, as it is commonly ascertained, is
integration. In each case discussed herein, the Court assumed that
racial apportionment has caused separation or segregation, rather
than some form of integration. However, a district's degree of "segre-
gation" or "integration" is an issue of perception, and thus is a relative
standard. 64 Conceptually, integration's fluidity may be seen as mir-
roring that of the spectrum of possible districting plans within a given

160 On the segregation trope, see also Dave Kaplan, Louisiana Ruling May Offer Guide-
lines for Other Cases, CONG. Q., Jan. 8, 1994, at 29 (quoting an attorney for the plaintiffs as
stating that the decision in Hays I sent a clear signal that "the equal protection clause applies to
both sides of the ledger.... You cannot segregate bathrooms, you cannot segregate schools, and
you cannot segregate congressional districts"). For a romanticized version of southern gentility
in race relations, see Joe Klein, Bubba is Back, NEWSWEEK, Sept. 26, 1994, at 46 ("For a time
blacks and whites in the South worked together .... There was a bland, sweet quality to this
alliance .... That era is over now, a victim of the times.., but also a result of racial redistrict-
ing.... The South has been resegregated.").

161 See discussion of Jim Crow laws infra Part III.A.3. Other members of the Court recog-
nize this inaccuracy. "[G]iven its historical connotation, [I] believe that its use is ill-advised...
[N]o racial group can be said to have been 'segregated."' Shaw v. Reno, 509 U.S. at 671 n.7
(White, J., dissenting); see also id. at 682 n.4 (Souter, J., dissenting) (criticizing majority's use of
"segregation" as not comparably leading to strict scrutiny for, e.g., school segregation).

162 See generally DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID:

SEGREGATION AND THE MAKING OF THE UNDERCLASS (1993).
163 See discussion of the tensions inherent to geographically based representation infra Part

III.B.1.
164 For example, while "[a] lot of Americans see integration as one black or two blacks out

of twenty, or out of one hundred.... [T]o me an eighty percent black district is okay. That's a
racially mixed district because twenty percent of those individuals are something else. But I
think a lot of Americans don't look at it that way. So perhaps we need to change some percep-
tions." F. Michael Higginbotham, Panel Two Question and Answer Session, 1995 ANN. SURV.
AM. L. 439, 443-44.
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jurisdiction. Understanding this reality allows one to look at several
of the "segregated" congressional districts with a fresh eye.

In every district under consideration in these cases, the total
minority population ranged between approximately fifty and sixty-five
percent, meaning that between thirty-five and fifty percent of a given
district's population was white. For example, in North Carolina, the
First District was only fifty percent black in terms of registered voters
and the Twelfth was only fifty-three percent black. 6 Some districts
contained various racial and ethnic mixes that were amalgamated,
pointing to an even less monolithic population. For example, in Har-
ris County, District 18's population was fifty-one percent African-
American and fifteen percent Latino.'66 Louisiana's Fourth Congres-
sional District was described as comprised of "North Louisiana Eng-
lish-Scotch-Irish, mainline Protestants, South Louisiana French-
Spanish-German Roman Catholics, traditional rural black Protestants,
and Creoles," '16 7 and had a voting-age population that was less than
fifty-five percent African-American.168

Are districts that are majority-minority (whether black or crazy-
quilt) but contain significant white pluralities inherently segregative?
If integration remains a goal rooted in Supreme Court precedent, why
should the Court use voting rights jurisprudence to join the battle
against it? And what were the concrete harms in each of these
cases? 169 To the extent that one may attribute to district lines the
power to affect racial attitudes or belief systems, it may be argued that
these districts actually could have had significant ameliorative influ-
ence on those who perceive America to be a land of separation or
segregation based on racial differences or race-based inferiority.' In

165 See Shaw v. Hunt, 861 F. Supp. 408, 472 (E.D. N.C. 1994); see also Frank R. Parker,
Shaw v. Reno Decision Threatens Voting Rights Progress, NAT'L VOTER, Dec.-Jan. 1994, at 17
(arguing that North Carolina's majority-black districts "did not constitute racial segregation in
any traditional sense of the term").

166 See Bush v. Vera, 116 S. Ct. at 1958-59.
167 Hays v. Louisiana, 862 F. Supp. 119, 127 (W.D. La. 1994).
168 See id. at 122. Professor Karlan asks, "Should the fact that a district is not in fact segre-

gated count" toward demonstrating that factors other than race were implicated in the districting
process? Pamela S. Karlan, Apr~s Shaw le Deluge?, 28 PS: POL. Sci. & POL. 50 (1995).

169 In Shaw I and Shaw H, the record indicated to one Justice that "the injury that these
plaintiffs have suffered, to the extent that there has been any injury at all, stems from the
integrative rather than the segregative effects of the State's redistricting plan." Shaw v. Hunt,
116 S. Ct. at 1909 (Stevens, J., dissenting).

170 Similar arguments may be made on behalf of affirmative action programs that promote
diversity. Analogously, another possible benefit of the VRA results from facilitating representa-
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any case, it extends logic to the breaking point to assume that there
only is one side of the coin.171

Segregation on the basis of race is the result of long historical
processes that include Jim Crow laws, restrictive covenants, and a seg-
mented job market, just to name a portion of racial discrimination's
"greatest hits;" it does not spontaneously arise because of congres-
sional district lines. In choosing to ignore the legacy of gerrymander-
ing to protect incumbents, partisan interests, or, most importantly,
whites, the Court opened a new avenue by encouraging the racial ger-
rymandering it purported to loathe.

3. "Race Neutrality" and a "Colorblind" Constitution: Trumps or
Tropes?

The view that any consideration of race is invidious under our
"colorblind" Constitution dates at least to Justice Harlan's dissent in
Plessy v. Ferguson.72 But the Constitution has been both implicitly
and explicitly racialized from the outset, 73 and has permitted or facili-
tated the presence of racially discriminatory electoral systems, stat-
utes, and institutions created by public and private actors alike. The
Shaw I Court asserted that North Carolina's geographical districting
plan fell into a class of "race-neutral" statutes that nonetheless were
"unexplainable on grounds other than race."' 74 The Court's decisions
in each of the recent voting rights cases discussed above profess race
neutrality as a representational goal, but fall into the same logical

tional diversity or integration. "[T]here is, in essence, no affirmative action at all in allowing
black communities ... to participate effectively in the political process ... [T]o get districts that
blacks can win in but so can whites, that's not affirmative action. It's simply the normal political
process." Jerome M. Culp, Edited Comments on Political Participation, 1995 ANN. SURV. AM. L.
399, 399.

171 At the constitutional level the implications are large. Yet as one Justice observed, "I
know of no workable constitutional principle ... that can discern whether the message conveyed
is a distressing endorsement of racial separatism, or an inspiring call to integrate the political
process." Shaw v. Hunt, 116 S. Ct. at 1910 (Stevens, J., dissenting).

172 163 U.S. 537, 559 (1896) (Harlan, J., dissenting) (discussed in T. Alexander Aleinikoff &
Samuel Issacharoff, Race and Redistricting: Drawing Constitutional Lines After Shaw v. Reno,
92 MICH. L. REV. 588, 616 (1993)).

173 See McClain & Steward, supra note 96, at 47 ("The U.S. Constitution is not now, nor
has it ever been, a color-blind document. . . .Consequently; understanding the politics of
America's racial minority groups is essential to our understanding of the American political
system in general.").

174 509 U.S. at 644 (quoting Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S.
252, 266 (1977)).
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conundrum (albeit unwittingly): a clearly racialized vision disguised
as colorblindness.

The Court reaffirmed that racial classifications are "antitheti-
cal" '175 to the Fourteenth Amendment; however, it conflated the
Amendment's motives with the Court's own. The Court's reliance on
the "segregative" effects of redistricting results from its search for
conditions wherein the racial majority - whites - could claim consti-
tutional harms. One way to accomplish that goal is to remove the
historical context from both the Constitution and the VRA. The
Court recently has decontextualized the Fourteenth Amendment's
equal protection clause in an effort to raise "reverse" racial discrimi-
nation to the same level of invidious and pervasive harm as that
against people of color. But history tells a different story, one
affirming that jurisprudence without context can result in highly dele-
terious outcomes.1 76 Such outcomes may be catalyzed and perpetu-
ated by maintenance of the status quo or by returning to "colorblind"
standards that have always disadvantaged people of color. Only by
abstracting out history has the Court been able to put forth the tropes
of a "colorblind" Constitution and "race-neutral" legislation.1 77

Under the view that the Constitution is colorblind, "race-neutral"
standards are applied to specific statutory constructions that actually
may be highly racialized. In the context of single-member districts,
facial race neutrality, wrapping itself in the mantle of colorblind con-
stitutionalism, is manifested through the electoral system. Historically
state-sanctioned, highly racialized policies, which continue to perpetu-
ate segregated communities, 78 are obscured behind geographically
based districting standards. 79 This occurs in either of two ways.

175 Shaw v. Hunt, 116 S. Ct. at 1902.
176 See, e.g., F. Michael Higginbotham, Affirmative Action, Selective Memory Loss, and the

Mistakes of Adarand, 1995 ANN. SURV. AM. L. 416 (arguing that the Court's opinion in Adarand
Constructors, Inc. v. Pena, 115 S. Ct. 2097 (1995), which held that federal affirmative action
measures are subject to strict scrutiny, resulted from "selective memory loss").

177 One observer argues that "current Fourteenth Amendment jurisprudence threatens to
accomplish what Justice Marshall often warned against: by ignoring the past, we fail to appreci-
ate that a racially neutral equal protection standard perpetuates this nation's racially exclusion-
ary policies." Douglas L. Colbert, Affirming the Thirteenth Amendment, 1995 ANN. SURV. AM.
L. 403, 411 (citing City of Richmond v. J.A. Croson Co., 488 U.S. 469, 550 (1989) (Marshall, J.,
dissenting)).

178 See generally MASSEY & DENTON, supra note 162.

179 See discussion of geographical standards infra Part II.B..1.
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On one hand, "the existence of compact 'black' districts may tend
to reinforce the view that 'neutral' - that is, nonracial - factors were
used." 8' At the statutory level, race neutrality is perceived as an
absolute, objective criterion. When commentators aver that "[r]ace-
conscious districting infuses racial politics into the country's most fun-
damental political institution - the electoral system - and forces
voters to define their political identity in racial terms,' 181 they over-
look the baseline standard, whiteness, against which such criticisms
are posited. Whether implicit or explicit, race neutrality and white-
ness are perceived as synonymous.'82 In concert with district shape,
the standard of statutory race neutrality is employed to ascertain the
predominance of race-consciousness in districting 83 and to legitimize
districts under the guise of racially impartial legislating. 84 Alterna-
tively, "it is only the 'bizarre' district that so starkly points to the
ascriptive use of race."' 85 The predominant use of race to the subordi-
nation of other districting standards creates the problem that it was
attempting to solve; that is, racial apportionment or districting is seen
as producing such problematic outcomes as extreme residential segre-
gation, rather than existing as their manifestation. 86

180 Aleinikoff & Issacharoff, supra note 172, at 616.
181 Mark S. Nagel, Constitutional Limits on Racial Redistricting, 19 HARV. J.L. & PuB.

POL'Y 188, 198 (1995).
182 The situation-specific nature of intentionality was addressed by Congress in 1982 when

it adopted the section 2 effects standard. See supra Part I.
183 For example, the Court finds that although the statute creating North Carolina's Dis-

trict 12 may have been "race-neutral," the district nonetheless was in the "rare" category of
being "so bizarre on its face that it is 'unexplainable on grounds other than race."' Shaw v.
Reno, 509 U.S. at 644 (citing Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252,
266 (1977)).

184 Courts perceive the increasingly sophisticated use of computers to assist in redistricting
as somewhat of a double-edged sword. Depending on who is wielding the hard drive, specially
designed software is seen as implicating racial motives or validating race neutrality. See, e.g.,
Vera v. Richards, 861 F. Supp. at 1336 (implicating Texas' state legislature for manipulating cen-
sus tract data); cf, e.g., Carmen Cirincione et al., Race and Congressional Redistricting: A
Computer-Intensive Evaluation of the 1992 North Carolina Plan 15 (1996) (unpublished manu-
script prepared for delivery at 1996 American Political Science Association Annual Meeting)
(using computer-generated analysis of 48,000 possible North Carolina congressional districts to
evaluate race neutrality). The authors conclude that their findings tend to support Shaw If's
conclusions concerning the subordination of traditional districting criteria to race. "[I]t is highly
unlikely that strict adherence to a race-neutral redistricting process would yield even a single
majority African American district, let alone two." Id.

185 Aleinikoff & Issacharoff, supra note 172, at 616.
186 See supra Part II.A.l.b.
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What of remediating such problems? Dissenting in Shaw II, Jus-
tice Stevens was wary of the Court's ahistoricism when theorizing the
appropriate methods to facilitate representative government. "A
majority's attempt to enable the minority to participate more effec-
tively in the process of democratic government should not be viewed
with the same hostility that is appropriate for oppressive and exclu-
sionary abuses of political power." '187 There is some distinction that
carefully may be made between invidious racial classifications that
incorporate the legacies of historically generated discrimination and
the explicit recognition of the social and political meaning of such
classifications in an attempt to redress past and current group-based
harms.188

In practice, the Court has chosen to treat remedial use of racial
classifications as facially equivalent to the Jim Crow laws, a state-sanc-
tioned legal and economic racial caste system that used invidious
racial classifications to preclude political and economic participation
in civic life. "Segregation" in fact, produced by policy, is seen as the
equivalent of separation in theory, hypothetically resulting from the
drawing of district lines that actually enhance electoral participation
rather than preclude it.'89 As a voice for the dissent in Bush observed,
"While any racial classification may risk some stereotyping, the risk of
true 'discrimination' in this case is extremely tenuous in light of the

187 Shaw v. Hunt, 116 S. CI. at 1907 (Stevens, J., dissenting).
188 The standards for remedial measures previously recognized by the Court are not incom-

patible with this view of the appropriate role of statutory and administrative redress. "A State's
interest in remedying the effects of past or present racial discrimination may in the proper case
justify a government's use of racial distinctions." Shaw v. Hunt, 116 S. Ct. at 1902 (citing City of
Richmond v. J.A. Croson Co., 488 U.S. 469, 498-506 (1989)). "First, the discrimination must be
'identified discrimination."' Shaw v. Hunt, 116 S. Ct. at 1902 (citing Croson, 488 U.S. at 499,
500, 505, 507, 509). "Second, the institution that makes the racial distinction must have had a
'strong basis in evidence' to conclude that remedial action was necessary." Shaw v. Hunt, 116 S.
Ct. at 1903 (citing Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 277 (1986) (in which a plurality of
the Court found that remedying societal discrimination was not a compelling interest)). Yet
evidencing past or current discrimination is, at some level, a subjective process. To that extent,
"identified discrimination" and "a strong basis in evidence" are fluid categories. Nonetheless,
the Court tends to treat its findings of fact as inherently objective, regardless of the evidentiary
standard it chooses. Under a presumption that the Constitution is colorblind, not much can be
done to persuade the Court otherwise.

189 One observer notes the irony. "Why white voters - who have participated fully and
equally in the election of state officials as well as of the Congress and the President - have
greater standing to invoke judicial protection than their black counterparts, who were the
intended beneficiaries of the Reconstruction amendments, is a mystery, to put it charitably."
Karlan, supra note 9, at 700.
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remedial purpose the classification is intended to achieve and the long
history of resistance to giving minorities a full voice in the political
process."'1 90 Only after comprehending historical realities can one
observe that blindness to the recognition of racial differences intended
to place the force of the law behind increased civic inclusion obviates
a goal, racial remediation, worthy of state sanction. 191

B. Districting Standards
1. Reification of "Traditional Districting Criteria"

The Shaw I Court used "traditional districting criteria" as "objec-
tive factors that may serve to defeat a claim that a district has been
gerrymandered on racial lines."'192 In the absence of traditional dis-
tricting criteria or under conditions where such factors were
subordinated to racialized criteria, a district may be found to be a
racial gerrymander. The Court's invocation of traditional districting
standards is problematic for several reasons.

The first major problem with reliance on traditional districting
standards involves the questionable interpretation of "bizarre" district
shape employed by the Court. In finding that North Carolina's Dis-
trict 12 was not a narrowly tailored remedy for section 2 liability, as
African-Americans were not sufficiently geographically compact, the
Shaw I Court used the compactness standard developed in Thornburg
v. Gingles, '93 ironically created in a case concerning North Carolina, to
explode section 2 protections. As deployed, the compactness standard
adopted in Gingles "proved to be something of a time bomb, which
went off in Shaw [1].,,194 The compactness standard's malleable and
unqualified nature produced the bizarreness standard adopted by the
Shaw I Court, which relied on somewhat less-than-scientific analytical
grounds.

190 Bush v. Vera, 116 S. Ct. at 1978 (Stevens, J., dissenting).
191 As one observer states, "How are we going to share power in a society that is pro-

foundly divided over issues of race? Color-blindness will never answer the question. It is saying
we will just be blind to unfairness." Frank McCoy, Racial Politics and the High Court, BLACK

ENTERPRISE, Nov. 1993, at 25.
192 Shaw v. Reno, 509 U.S. at 647.
193 478 U.S. 30 (1986). The standard requires a protected minority to be "sufficiently ...

geographically compact to constitute a majority in a single-member district." 478 U.S. at 50.
Only recently were the Gingles criteria held to directly apply to single-member district plans.
See Growe v. Emison, 113 S. Ct. 1075, 1084 (1993).

194 Daniel D. Polsby & Robert D. Popper, Ugly: An Inquiry into the Problem of Racial
Gerrymandering Under the Voting Rights Act, 92 MICH. L. REV. 652, 660 (1993).

19971
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For example, the Court found North Carolina's District 1, cen-
tered in the northeast portion of the state, to be bizarre because it was
"somewhat hook shaped,"'95 and could be compared to a "Rorschach
inkblot test"'96 or a "bug splattered on a windshield."'97 District 12
"winds in snake-like fashion through tobacco country, financial cen-
ters, and manufacturing areas 'until it gobbles in enough enclaves of
black neighborhoods." 198 The district provoked the infamous com-
ment by one state legislator that "'[i]f you drove down the interstate
with both car doors open, you'd kill most of the people in the dis-
trict."' 199 Similarly, in Bush, the Court described District 18's shape
as having "'many narrow corridors, wings, or fingers .. . reach[ing]
out to enclose black voters, while excluding nearby Hispanic resi-
dents."' 200 District 29 resembled "a sacred Mayan bird., 2°1 The areas
in question were residentially segregated, but this fact was ignored by
the Court, which instead focused on the district's "narrow and
bizarrely shaped tentacles ' 20 2 and "hook-like shape. '2 3 Such shapes
were stigmatic, contributing to the Court's finding that incumbency
considerations were subordinated to race, as "the racial demographics
and voting patterns of Harris County residents" and the "intricacy of
the lines drawn" suggested weak links to traditional districting crite-
ria.214 In Miller, Shaw II, and Bush, plaintiffs were successful in alleg-
ing that district shape was an indication that all common-use
districting principles were subordinated to racial concerns (that is,
race was the "predominant factor"), rendering the districts unconstitu-
tional under the Fourteenth Amendment's equal protection clause.

But the subjective application of bizarreness standards 205 is far
from dispositive. Indeed, the chain of logic is draped around a house
of cards erected upon conjecture and supposition. The perception of

195 Shaw v. Reno, 509 U.S. at 635.
196 Id. (citing Shaw v. Barr, 808 F. Supp. 461, 476 (E.D. N.C. 1992)).
197 Id.
198 Id. at 635-36.
199 Id. at 636. This pithy description actually was cribbed from one which originated in the

1970s in Texas. See Aleinikoff & Issacharoff, supra note 172, at 616 n.123.
200 Bush v. Vera, 116 S. Ct. at 1958-59 (quoting Pildes & Niemi, supra note 94, at 565).
201 Id. at 1959 (quoting BARONE & UJIFUSA, supra note 155, at 1307-08.
202 Id. at 1954.
203 Id.
204 See id. at 1958-59.
205 See, e.g., Pildes & Niemi, supra note 94 (discussing measures of compactness which vary

widely in their evaluation of a given district).
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bizarre appearance leads to the intuition of voter segregation on the
basis of race. If a district indeed is "tortured," "dramatically irregu-
lar," and "bizarre" in shape, does it necessarily follow that it "bears an
uncomfortable resemblance to political apartheid"? Not by necessity.
The Court demonstrated a penchant for drawing racialized conclu-
sions based on arbitrary aesthetic standards.2 °6

The second major problem with reliance on traditional districting
criteria involves electoral systems employing single-member districts,
which create competing representational cross-pressures. As two
scholars observe, imperatives of geographical (physical territory) and
group-based interest representation embodied in the VRA are two
alternatives "colliding like tectonic plates.""2 7 This assessment of a
fundamental tension inherent to current voting rights controversies is
accurate but requires explicit mention of the crucial mediating factor:
race. The problem is illuminated most explicitly under the compact-
ness requirement first developed in Gingles. Anti-gerrymandering
solutions attempting to give teeth to the Gingles standard of district
compactness 20 8 acknowledge the potential connections between geog-
raphy and group affiliation but presume, at the outset, gerrymander-
ing to be inherently deleterious to democratic goals. Proceeding
under this assumption yields at least four difficulties in aspiring to
increased democratic efficacy: (1) from a practicality standpoint, com-
pactness (or "bizarreness," for that matter) has proved extremely dif-
ficult to define or operationalize;20 9 (2) use of compactness standards
to guide redistricting under the VRA would likely be far too overin-
clusive, classifying as problematic districting plans created under
"traditional" districting principles;210 (3) such standards tend to be
ahistorical, abstracting out patterns of residential segregation that
have developed as a result of racialized policy;21' and (4) relatedly,
excessive reliance on compactness standards may have the paradoxi-
cally unfortunate result of deracinating situations that require racial

206 Cf. Shaw v. Reno, 509 U.S. at 672 (White, J., dissenting) ("Given two districts drawn on
similar, race-based grounds, the one does not become more injurious than the other simply by
virtue of being snake-like.").

207 Pildes & Niemi, supra note 94, at 483.
208 See, e.g., Polsby & Popper, supra note 194, at 677 (calling also for criteria of equal

population and contiguity).
209 See Aleinikoff & Issacharoff, supra note 172, at 621-24. Cf generally Pildes & Niemi,

supra note 94 (developing quantitative standards for district compactness).
210 See Aleinikoff & Issacharoff, supra note 172, at 623.
211 See MASSEY & DENTON, supra note 162; see also supra Part III.A.2.
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awareness for remediation. In varying manifestations, all these condi-
tions are present in each of the Court's voting rights decisions dis-
cussed herein.

The third problem lies with the Court's incorrect assumption that
the use of traditional districting principles will avoid presuming a
monolithic set of minority interests based solely on racial characteris-
tics. In Miller, for example, Justice Kennedy's majority opinion relied
on sociological data suggesting that "the social, political and economic
makeup of [Georgia's] Eleventh District tells a tale of disparity, not
community. '212 The Court was struck by plaintiffs' demonstration
that the use of race as the "predominant factor" in drawing the Elev-
enth Congressional District effectively fragmented "communities of
interest." But in using that standard, the Court's line of reasoning was
shortsighted.

Such analysis presumes from the outset that physical proximity
(that is, aggregations of individuals living near each other) is a legiti-
mate proxy for real communities of interest. As Justice Stevens' dis-
sent recognized, the plaintiffs' standing rests on "representational
harms," which result from the assumption that a (minority) elected
official will represent only members of his or her racial group. But
this assumption is faulty, as it can only be the case "if all or most black
voters support the same candidate, and second, if the successful candi-
date ignores the interests of her white constituents. Respondents'
standing, in other words, ultimately depends on the very premise the
Court purports to abhor. '213 This is a clear example of the identity
politics trap that Justice Kennedy, speaking for the majority, claimed
to be eager to avoid. 214 So-called communities of interest, if they do
exist, and if they are defined by racial in-group characteristics, often
overlap with long-term state-sponsored patterns of housing and
employment discrimination buttressed by state-subsidized white flight.

212 Miller, 115 S. Ct. at 2484.
213 Id. at 2497-98 (Stevens, J., dissenting).
214 See id. at 2486 (asserting that it is an "offensive and demeaning assumption that voters

of a particular race, because of their race," will think and act alike). On the diversity character-
izing black political participation, see Sam Howe Verhovek, Black Republican Candidates Find
Niche in the New Order, N.Y. TIMES, Oct. 7, 1994, at Al, A28 (discussing a dramatic increase in
black Republican candidates and the Republican Party's outreach to black voters). But many
black Democrats are hostile toward the conservative positions taken by black Republicans. See
id. ("I mean, come on. For a black man to be talking about no food stamps or no public housing,
or some Draconian welfare reform, that's just ridiculous.") (quoting Ed Coles, a black member
of the Mississippi Democratic State Committee).
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The Court failed to recognize and acknowledge the intimate connec-
tions between state action and the development of social, political, or
economic communities of interest. Natural law is not the linchpin for
the clustering of whites or minorities." 5

In her dissenting opinion in Miller, Justice Ginsburg pointed out
that "ethnic bonds," such as those for Americans of Chinese, Irish,
Italian, Jewish, Polish, and Russian descent, long have shaped district-
ing practices.2 6 Not only is it important to realize the existence of a
false dichotomy between ethnicity and race, as both classifications are
state constructs,2 17 but Ginsburg's dissent also implicates the criteria
that the Court used to determine the constitutionality of districts
designed to provide Latinos with the opportunity to elect their candi-
dates of choice. Is it possible, or necessary, to differentiate them from,
for example, majority-Italian districts? If so, are not the standards
used to invalidate majority-black districts (and, implicitly or other-
wise, to uphold white districts) themselves arbitrary? To the extent
that racial concerns are firmly embedded in the legacy of districting,
not to mention their current manifestations in both majority-white
and majority-minority districts (from the congressional level on down
to municipal water districts), the Court failed to acknowledge the real-
ities of a racialized society.218

The invocation of holy and hoary "traditional districting stan-
dards" as a shield against equal protection claims permitted the Court
to subvert the VRA's goals. Traditional districting practices include a
long legacy of gerrymandering on the basis of partisanship, the protec-
tion of incumbents,2 19 ethnic bonds, and the preservation of white
communities of interest, all presumably uncontroversial practices that
are conceptually distinct from the "promotion" of African-American

215 See supra Part III.A.2.
216 See Miller, 115 S. Ct. at 2504-05 (Ginsburg, J., dissenting). Under the Court's standards,

while it may be constitutional for state legislatures to draw lines that "keep university communi-
ties together, or Italian neighborhoods, or retirement enclaves, the court becomes suspicious if
any of these groups - factory workers, for example, or country clubbers - is racially cohesive."
Editorial, Race and Redistricting, WASH. POST NAT'L WKLY. ED., June 24-30, 1996, at 25.

217 See STEPHEN STEINBERG, THE ETHNIC MYTH: RACE, ETHNICITY, AND CLASS IN

AMERICA (1981).
218 For an additional critique of Miller, see Laughlin McDonald, Can Minority Rights Sur-

vive Miller v. Johnson?, 1 MICH. J. RACE & L. 119 (1996).
219 See Aleinikoff & Issacharoff, supra note 172, at 637 ("[R]edistricting in the guise of

compliance with the Voting Rights Act can too easily mask an effort to reward the holders of
political power - for instance, the protection of incumbents."); see also infra Part III.B.2.
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or Latino electoral interests. Ultimately, however, such distinctions
are fallacious, but they also place special emphasis on differentiating
blacks from other groups, thus positioning state power behind racial
classifications and stereotyping 22 °  forbidden by the Fourteenth
Amendment. In reifying traditional districting criteria, the recent
lineage of Supreme Court decisions indicates that "the rules of the
game were changed only when minorities started to figure out how to
play."321

2. Political Realities Overlooked in Each Case
The Shaw I majority acknowledged that a state legislature

"always is aware of race when it draws district lines, just as it is aware
of age, economic status, religious and political persuasion, and a vari-
ety of other demographic factors. That sort of race consciousness
does not lead inevitably to impermissible race discrimination. '222

Analysis of the political realities within each of the state legislatures in
these cases suggests that legislators were aware of racial demographics
when drawing their districting plans. How could they not be, given a
large minority presence in each state, as well as the presence of sec-
tion 5 preclearance standards? 223  Other considerations clearly were
implicated in the redistricting processes. In each instance, however,
the Court linked racial awareness with (reverse) racism.

Incumbency was a primary factor, as it almost always is within
partisan state legislatures.224 For example, in Louisiana, the congres-
sional district in question replicated a geographic area once carved out
along the Red River Valley in order to maintain a safe seat for a white
incumbent who had received significant benefits from black crossover

220 See generally STEINBERG, supra note 217.
221 Aleinikoff & Issacharoff, supra note 172, at 638; see also Kaplan, supra note 160, at 29

("Funny shapes were never considered by the courts prior to the creation of minority districts.")
(quoting Jeff Wice, redistricting attorney with the Democratic Legislative Leaders Association,
concerning Hays).

222 Shaw v. Reno, 509 U.S. at 646.
223 See Ken Gormley, Where to Draw the Line, N.Y. TIMES, July 7, 1995, at A13 (arguing

that Miller ignores the fact that legislatures and special commissions "constantly" take race into
account). Professor Gormley was executive director of the Pennsylvania Legislative Reappor-
tionment Commission in 1991.

224 See Raskin, supra note 98, at 167-68 (arguing that the prevalence of "incumbentocracy"
results in antidemocratic elections wherein "voters don't really pick public officials on Election
Day because public officials pick voters on redistricting day"). "By fencing out unfriendly votes
and potential rivals, incumbents make districts in their own image and turn elections into a
formality." Id. at 168.
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voting.225 Preservation of white incumbents' electoral bases was impli-
cated in the districting decisions made in North Carolina, where the
districting plan preserved the power base of Democratic incumbents
in the southeastern part of the state.226 Given the additional factor of
race, partisan concerns took on diverse dimensions. In Georgia, there
was significant horse trading between black state legislators and white
Republicans. The overlap between potential Republican gains and
Democratic losses provided a partisan subtext to the racial narra-
tive.227 In Bush, appellants argued for the district's traditional district-
ing principles, including a "substantial case for [the] claim that
incumbency protection rivaled race in determining the district's
shape., 22  But the Court trumped the appellants' arguments with the
Miller standard, concluding that "race predominated over" traditional
districting standards,229 based on "objective evidence, 23 ° of the use of
racial data as proxy for political gerrymandering.23'

In Texas, the Court acknowledged that traditional districting cri-
teria, including the integrity of county lines in Districts 18 and 29,
urban environs, low levels of population dispersal, and incumbency
protection 23 2 "were not entirely neglected. ' 233  Other traditional dis-
tricting principles, including preservation of communities of interest
involving land use, family demographics, transportation corridors, and

234incumbency, were dismissed or overlooked by the Supreme

225 See Editorial, Off Course on Voting Rights, N.Y. TIMES, Dec. 24, 1994, at A14 (ques-
tioning the "upside-down history" applied by the district court in Hays).

226 See Shaw v. Hunt, 861 F. Supp. at 468-69.
227 See Klein, supra note 160, at 46 ("The map we drew was sort of like a 3-D movie. Look

at it without the glasses and you see two new black districts - but when you put those glasses
on, it's a whole 'nother thing: all these opportunities for Republicans. I kept telling [black
legislators] that they were like chickens goin' to Colonel Sanders's for dinner, but they wouldn't
listen. They worked with the Republicans.") (quoting former Georgia state senator Wayne
Garner).

228 Bush v. Vera, 116 S. Ct. at 1955.
229 Id.
230 Id. at 1957.
231 See id. at 1956. The Court also employed Shaw I's and Miller's bizarreness standard.

Id. at 1957; see Miller, 115 S. Ct. at 2486 ("Shape is relevant not because bizarreness is a neces-
sary element of the constitutional wrong or a threshold requirement of proof, but because it may
be persuasive circumstantial evidence that race for its own sake, and not other districting princi-
ples, was the legislature's dominant and controlling rationale in drawing its district lines.").

232 See Bush v. Vera, 116 S. Ct. at 1953-54.
233 Id. at 1953.
234 See Vera v. Richards, 861 F. Supp. at 1338.

1997]



CIVIL RIGHTS LAW JOURNAL

Court.235 Appellants also pointed to evidence that communities of
interest could be loosely configured around "shared broadcast and
print media, public transport infrastructure, and institutions such as
schools and churches," as well as "the political data that is vital to
incumbency protection efforts." '236

In each case, the Supreme Court overlooked the diverse and situ-
ation-specific political realities that characterized the districting pro-
cess. Regardless of the state, the legislative process incorporated such
traditional districting principles as incumbency, political horse trading,
the integrity of jurisdictional boundaries, and multiple criteria demar-
cating communities of interest. Yet combined with the VRA's statu-
tory imperatives, which require racial awareness, the Court fashioned
standards that overstated findings of racial predominance in each
case.

3. The Implicit Double Standard: Minorities Are Unable to
Represent Whites

Also present in the Court's analysis is a racial double standard
that serves as an underlying presumption of democratic efficacy. The
Court has argued that racially motivated districting "reinforces the
perception that members of the same racial group - regardless of
their age, education, economic status, or the community in which they
live - think alike, share the same political interests, and will prefer
the same candidates at the polls." '237 This gives rise, however, to
important questions: Have these conditions historically manifested
themselves? If so, solely among minorities, or just as much among
whites? Under the "white" baseline the Court employs, whites are
seen as legitimate representatives of minority interests while implic-
itly, minorities are illegitimate representatives of white interests. 38

235 See Bush v. Vera, 116 S. Ct. at 1955, 1957; cf id. at 1985-87 (Stevens, J., dissenting).
236 Id. at 1954. Moreover, several majority-white districts in the Texas plan were ranked as

among the most "bizarre" in the nation. Id. at 1982 (Stevens, J., dissenting) (citing Pildes &
Niemi, supra note 172, at 565). Hence, one not only may make an argument that the Court
singled out minority districts, but that incumbency considerations were highly relevant. See id.
at 1981-84 (Stevens, J., dissenting).

237 Shaw v. Reno, 509 U.S. at 647; see also discussion supra Part III.B.1.
238 Justice Stevens' separate dissent in Miller emphasized the issue of standing, using it to

highlight the concept of representational disadvantage that the Court effectively inverted. If the
white plaintiffs were found to have suffered from a lack of interest representation, the Court was
guilty of racially stereotyping and stigmatizing minority representatives - under "offensive and
demeaning" standards deplored by the majorities in both Shaw and Miller. See Miller, 115 S. Ct.
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Majority-minority districts are assumed to be unrepresentative of
legitimate interests on the basis of their shape and subordination of
traditional districting criteria.239 Yet white districts do not have to
meet the same burdens, as those burdens generally are subsumed
under the heading of traditional districting standards.24 ° A majority of
the Court nonetheless remains convinced that the subordination of
traditional districting standards to race is a severe threat to represen-
tation in a democratic republic. "When a district obviously is created
solely to effectuate the perceived common interest of one racial
group, elected officials are more likely to believe that their primary
obligation is to represent only the members of that group, rather than
their constituency as a whole." '241 Under this view, non-minority rep-
resentation will be mitigated merely by the district's racial composi-
tion, assuming it is majority-minority, not majority-white. The Court
has not cited any empirical evidence that this is the case; indeed, little
exists.

Some observers have raised a concern that runs parallel to the
unidirectional argument that district shape will compel minority rep-
resentatives to represent only their own in-group members. Accord-
ing to these analysts, territorial districting systems entail the use of
subordinate groups of "filler people214 2 whose claims to representa-

at 2497-98 (Stevens, J., dissenting) (citing Miller, 115 S. Ct. at 2486; Shaw v. Reno, 113 S. Ct. at
2827); see also McClain & Steward, supra note 96, at 47 ("Candidates of choice of racial and
ethnic minorities are seen as serving only individuals of their racial or ethic group, but white
representatives are viewed as more egalitarian and equitable in their representation of the inter-
ests of individuals from all races.").

239 See discussion supra Part II.A.2.b.
240 See Raskin, supra note 98, at 167 ("Racial double standards are nothing new in Ameri-

can law, but the Supreme Court's voting rights jurisprudence has turned farcical."). Professor
Raskin argues that Shaw I licensed state legislatures to draw "far-flung squiggly lines" in order
to follow what Justice O'Connor would call traditional districting practices, but warned them not
to draw "bizarre" districts to provide majority-minority districts. Id.; cf. Holly Idelson, Minority
District Decisions Lay No Clear Guidelines. CONG. Q. WKLY. REV., June 15, 1996, at 1681 ("The
Supreme Court has constitutionalized a double standard . . . because it is only African-Ameri-
cans and Latinos that have to have compact districts in order to achieve representation of their
communities of interests.") (quoting Penda D. Hair, director of the Washington office of the
NAACP Legal Defense and Education Fund).

241 Shaw v. Reno, 509 U.S. at 648. But cf. Shaw v. Hunt, 116 S. Ct. 1894, 1901 (Stevens, J.,
dissenting) ("There is no necessary correlation between race-based districting assignments and
inadequate representation .... Indeed, any assumption that such a correlation exists could only
be based on a stereotypical assumption about the kind of representation that politicians elected
by minority voters are capable of providing.").

242 Aleinikoff & Issacharoff, supra note 172, at 601, 630-34.

1997]



CIVIL RIGHTs LAW JOURNAL

tion are subordinated to the "zero-sum quality of representation." '243

But simply because electoral votes may be "wasted," one cannot
assume that the interests of "filler people" by definition are unmet
under districting systems once governing commences. And even if
this were so, the Supreme Court's ahistoricism, displayed in every case
discussed herein, elides the empirical reality that "racial and ethnic
minorities have a lot more experience as 'filler people' than whites,
and whites a lot more experience exerting influence even when they
are a numerical minority" than do people of color.2" The Court
employs a racialized double standard under the myth of race neutral-
ity. Under a "colorblind" (read: white) baseline, group-based rights
are illegitimately superordinate to those of white filler people in
majority-minority districts. The Court actually waves in the direction
of the opposite claim - that minorities conceivably could themselves
be filler people - while upholding standards of race neutrality.

As often has been the case, minorities are asked - respectfully,
of course - to subordinate their group interests to those of the white
majority. "If African-Americans are a minority within a district, they
will presumably be able to exert 'influence.' If white individuals are a
minority because of creative cartography, 'one person, one vote' is
supposedly violated. 2 45  In a similar vein, the Court implicitly
assumes that minorities' interests would be better served through mul-
tiracial electoral coalitions that would arise more readily under more
"integrated" (read: majority-white) districts.246 Coalition politics suf
fers from the prevalence of "black-packing," which also has led to
abnormal changes in the partisan composition of given jurisdictions.247

However, assuming that districts are integrated, not segregated, such

243 Id. at 601.
244 See McClain & Steward, supra note 96.
245 Id.
246 Integration and segregation are fluid concepts that must be carefully contextualized.

The Court has chosen to perceive the congressional districts in each of the recent cases discussed
herein as segregated, not integrated. See discussion supra Part III.A.2.

247 See Charles S. Bullock, Affirmative Action Districts: In Whose Faces Will They Blow
Up?, Campaigns & Elections, Apr. 1995, at 22 ("The replacement of moderate white Democrats
with conservative Republicans, even with the addition of a few African American legislative
seats, bodes ill for the ability of African American legislators to find the allies they need to
achieve their policy goals."); see also Bernstein, supra note 26, at 69. In the same vein, other
commentators expect white Democrats to lose out. See, e.g., Richard E. Cohen, Changing the
Rules of Redistricting, NAT'L J., June 22, 1996, at 1383 ("[I]t's mostly white Democrats in Texas
who are in jeopardy" as a result of Bush); see also Kevin A. Hill, Does the Creation of Majority
Black Districts Aid Republicans? An Analysis of the 1992 Congressional Elections in Eight
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concerns are not problematic. The Court offers little by way of expla-
nation as to why such standards do not apply universally to include
whites rather than minorities alone. Overall, both the Court and
other observers deploy the working assumption that under the perva-
sive influence of the VRA, minorities do not know their own best
interests when legislating or redistricting.248

C. Flaws in Outcome

1. Unclear and Confusing Districting Standards

The confused, and confusing, holding in Shaw I led to a small
cottage industry of scholarly interpretation, seemingly in the mode of
tea-leaf reading or Ouija-board scholarship.249 The decisions in Hays,
Miller, Shaw II, and Bush have muddied the waters still further.25 °

Balancing tests and standards, rather than categorical bright-line

Southern States, 57 J. POL. 384 (1995) (finding that of nine seats taken by Republicans in 1992,
four were due to the creation of majority-black districts).

The logical extension of this line of thought is that section 2 has become "a vehicle for
guaranteeing blacks the right to win elections." Bernstein, supra note 26, at 61. Bernstein cites
figures indicating that in the 1990s, racially motivated districting has "directly cost the Demo-
crats about a dozen seats in the House; i.e., about one-fifth of their total losses, but half of their
losses in the South." Id. at 64. But Professor Bullock is less willing to acknowledge unicausality.
See Bullock, supra ("The political world is complex, so it's unrealistic to assume that everything
else remains constant when a district's racial composition changes."); see also John Meacham,
Voting Wrongs, WASH. MONTHLY, Mar. 1993, at 28 (arguing that majority-black districts ulti-
mately decrease the political clout of minorities and Republicans).

248 One argument is that under congressional redistricting plans prompted by the VRA,
Republicans have benefited while Democrats have fallen prey to special minority interests,
shooting themselves in the foot. Commentators have expressed concern (or glee) that aggressive
gerrymandering has caused southern congressional Democrats to begin to go the way of the
dodo bird. See Bernstein, supra note 26, at 61 ("[T]he fact is that the aggressive drawing of
black-majority congressional districts has coincided almost exactly with Democratic decline in
the House."); Bullock, supra note 247, at 22 ("Republicans would have made gains even in the
districts that existed prior to 1992, but affirmative action gerrymandering greatly contributed to
these advances."). Overall, then, the argument is that minorities - usually Democrats - have
lost opportunities for coalition building and interest representation. But cf. Verhovek, supra
note 214 (discussing a dramatic increase in black Republican candidates and the Republican
Party's outreach to black voters); Engstrom, supra note 9. This variant of the usual "Democratic
Party decline" thesis obscures race behind partisanship. Moreover, it is unlikely that black rep-
resentatives are to blame for the lack of coalitions that effectively express their interests.

249 See, e.g., Polsby & Popper, supra note 194, at 682 (discussing Shaw I's "jurisprudence of
the ugly").

250 Justice O'Connor held the controlling vote in each case. But "'[how is a district judge
supposed to know what's in Justice O'Connor's mind?"' Idelson, supra note 240, at 1679 (quot-
ing Professor Pamela Karlan).
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rules, have come to characterize the Court's voting rights
jurisprudence.21

The issue of standing has been clarified, but only through the cre-
ation of new claims. Shaw I and its lineage represent "an entirely new
type of voting rights litigation, '  in which white plaintiffs' threshold
claims of standing do not rest on "injury in fact." '253 Instead, anyone,
whites included, can bring claims of state-sponsored race-conscious-
ness without demonstrating vote dilution." 4 Standing appears to be
contingent upon residence within a district that has been drawn under
the race-as-predominant-factor standard developed in Miller and
applied in Shaw H and Bush, regardless of the ethereal nature of the
harm alleged."'

The Court's recent decisions have created a market for voting
rights alchemy. Shaw I introduced bizarreness into the redistricting
mix, leaving many scratching their heads.256 Miller "demystified
Shaw's fascination with 'bizarre' district shape by bringing the so-
called Shaw claim in line with the Court's general equal protection
jurisprudence '' 2

1 7 in recent years. Yet the addition of Miller's predom-
inant-factor standard still requires state legislatures, the Justice

251 See Aleinikoff & Issacharoff, supra note 172, at 645. Of course, these very cases exem-
plify the reality that "rules" themselves are subject to the whims and vagaries of contemporary
jurisprudence.

252 Karlan, supra note 168.
253 Shaw v. Reno, 113 S. Ct. at 2435 (citing Association of Data Processing Orgs. v. Camp,

397 U.S. 150 (1970)).
254 The holding in Hays seemed to indicate that the Court had returned to a more strict

interpretation of standing than that applied in Shaw I, one in which "injury in fact" was the key.
See Shaw v. Reno, 113 S. Ct. at 2435. But as was noted by Justice Stevens, "The complaint in this
case .. .did not allege a discriminatory gerrymander. Respondents made no claim that any
political or racial majority had drawn district lines to disadvantage a weaker segment of the
community." United States v. Hays, 115 S. Ct. at 2440 (Stevens, J., concurring in judgment).

255 See United States v. Hays, 115 S. Ct. at 2436-37 (plaintiffs' standing based on residence
within the racially gerrymandered district); see also Karlan, supra note 168 (arguing that the
Court's recent decisions leave unclear the issues of standing and triggers of strict scrutiny).

256 See, e.g., Aleinikoff & Issacharoff, supra note 172 (analyzing Shaw I and finding that its
reliance on a "messy jurisprudence of compromise" is inconclusive concerning the use of race in
redistricting); see also Polsby & Popper, supra note 194 (discussing Shaw l's roots in addressing
the appearance of democratic unfairness rather than jurisprudential rigor while asserting that
gerrymandering decreases representational opportunities); see also Frank R. Parker, Shaw v.
Reno: A Constitutional Setback for Minority Representation, 28 PS: POL. SCL & POL. 47 (1995)
(arguing that Shaw I's decision failed to resolve many issues and further limits opportunities for
minority representation protected by the VRA).

257 Nagel, supra note 181, at 188.
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Department, 258 and localities to perform blind feats of logic to prop-
erly balance district shapes, traditional standards, and racial consider-
ations when redistricting. Otherwise, it appears that courts have been
granted license to do the same.259 Confusion threatens to permeate
political bodies in the aftermath of the decisions in Shaw II and Bush,
decisions that many looked to for clarification. 6 °

Justice Stevens' dissent in Bush expressed much concern that the
Court had provided unclear standards in the aftermath of Shaw I,
resulting in excessive judicial entanglement with state politics during
the process of clarification in Miller, Hays, Shaw II, and Bush.26' The
majority evinced awareness of thorniness "such that bright-line rules
are not available, '262 but nonetheless plowed ahead in teaching the
states a lesson in districting processes until the courts could again ful-
fill "their customary and appropriate backstop role. 2 63  The Court
insisted that it was doing the right thing by adhering to stare decisis.2 6

As the Court asserted in Bush, "Our Fourteenth Amendment juris-
prudence evinces a commitment to eliminate unnecessary and exces-
sive governmental use and reinforcement of racial stereotypes. "265

The Court's insistence that it "decline[d] to retreat from that commit-
ment today"266 instead evidences ignorance of its own logical inconsis-

258 Assistant Attorney General for Civil Rights Deval Patrick stated, "If you take all the
decisions today together, the court has really raised more questions than it answered." Steven
A. Holmes, Voting Rights Experts Say Challenges to Political Maps Could Cause Turmoil, N.Y.
TIMES, June 30, 1995, at A13 (discussing implications for future redistrictings of the Court's
holdings up to and including Miller).

259 After striking down Louisiana's Fourth Congressional District in Hays II, the Louisiana
district court drew its own plan that it claimed "ignore[d] all political considerations." Hays v.
Louisiana, 862 F. Supp. 119, 125 (W.D. La. 1994). House Representative Cleo Fields' election
was invalidated accordingly.

260 As a member of the North Carolina General Assembly said, "I cannot decide whether
we were required to draw one majority black district, allowed to draw one majority black dis-
trict, or prohibited from drawing one majority black district." Caught between the VRA and the
Supreme Court's nebulous holding in Shaw II, "I don't know whether [drawing one majority-
black district] would be prohibited because it does not go far enough under the Voting Rights
Act or prohibited because it goes too far in being race-conscious under this decision. Or maybe
they would say it's just the right middle ground." Kevin Sack, North Carolina in Turmoil Over
Redistricting Ruling, N.Y. TIMES, June 15, 1996, at A6 (quoting North Carolina State Senator
Leslie J. Winner).

261 See Bush v. Vera, 116 S. Ct. at 1990-91 (Stevens, J., dissenting).
262 Id. at 1964.
263 Id. at 1963.
264 See id.
265 Id. at 1964.
266 Id.
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tencies as well as the historical legacies and continued presence of
racial and ethnic discrimination based on just such standards.267

2. Subverts Political Processes and Electoral Outcomes
a. Judicial Activism

In boldly shunting aside some three decades of voting rights case
law, 268 as well as statutory interpretations based on congressional
intent and Justice Department enforcement, the Court redrew the vot-
ing rights map with new lines that are every bit as far-flung and
racially motivated as those of the congressional districts it rendered
unconstitutional. Under the guise of protecting the original intent of
the Thirteenth, Fourteenth, and Fifteenth Amendments, the Court
played fast and loose with its own power vis h vis other governmental
branches.269 "[T]he courts act as if they are protecting the political
process. In fact, they are substituting their narrow vision of voting
rights for the more progressive choices made by the political
branches," which have been pushed, slowly, toward providing greater
representational opportunities to minorities.27 ° While the VRA is an
imperfect tool situated within an imperfect democracy, it nonetheless
is a generally efficacious statute enacted under democratic procedures
by the legislative branch and implemented by the executive branch.
In its recent voting rights jurisprudence, the Court oversteps - leaps
actually - its bounds, while setting precedent for lower courts and
legislatures to follow.

Redistricting is an inherently politicized process.271 In many
instances, politics takes racialized forms.272 The VRA is a statutory
stopgap for the worst excesses of systemic discrimination, and as such,

267 Threats to the VRA are a logical result. See, e.g., Editorial, supra note 216 (arguing
that Shaw II and Bush "failed to provide state legislatures with any clear guidance," and left the
VRA "so damaged that its viability from this point on is uncertain").

268 See Shaw v. Reno, 509 U.S. at 680 (Souter, J., dissenting) (charging that the Court
abandoned stare decisis by "carving out this narrow group of cases").

269 See Karlan, supra note 9, at 700 ("The Voting Rights Act is in danger not from a lack of
political will but from a surfeit of judicial willfulness.").

270 See id. at 700.
271 See supra Part II.B.1; see also Aleinikoff & Issacharoff, supra note 172, at 588 ("The

decennial redistricting battles reveal the bloodsport of politics.... Redistricting is politics pure,
fraught with the capacity for self-dealing and cynical manipulation .... What is still relatively
new is the attempt to constrain, under the aegis of the Constitution, the most wanton excesses of
the process.").

272 In some recent manifestations, "the fact that majority politicians horsetrade with the
black community is a sign that because of the Voting Rights Act, politics, broadly defined, is
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it is not race neutral or colorblind. Indeed, to be effective, it cannot
be so. The Court fetters the VRA with standards that are in tension
with the statute's very reasons for existence. Strict scrutiny may be
fatal in fact, but if invoked solely to strike down invidious discrimina-
tion then it is correctly employed to balance against failures of the
political process. 273 Otherwise, as Justice Stevens noted, "Given the
balancing of subtle harms and strong remedies - a balancing best left
to the political process.., race-conscious redistricting is not a form of
'discrimination' to which we should direct our most skeptical eye. 274

b. 1996 Elections

The Court's recent series of voting rights decisions has had dra-
matic electoral implications. Congressional districts created by state
legislatures were obviated and redrawn, while democratically elected
representatives were forced into new districts and had to mount new
campaigns against multiple opponents. A combination of judicial
activism and unclear judicial standards left in its wake both destabi-
lized political processes and altered electoral outcomes. The Court's
subversion of democratic procedure and substance thus may be criti-
cized on the basis of its effects,275 regardless of the facially neutral
standards the Court employed.

Remanded to the states, districting processes lacked direction,276

but some of the pressure to comply with section 5 preclearance stan-
dards was removed. This most likely was a welcome relief to many
state legislators, whom the Court granted license to focus on partisan-

working." Karlan, supra note 9, at 699. Yet one must be careful - as is Professor Karlan - not
to presume that pluralistic competition is the be-all and end-all of American politics.

273 Justice White's dissenting opinion in Shaw I is salient: "Because districting inevitably is
the expression of interest group politics, and because 'the power to influence the political pro-
cess is not limited to winning elections,' the question in gerrymandering cases is 'whether a
particular group has been unconstitutionally denied its chance to effectively influence the polit-
ical process."' United States v. Hays, 115 S. Ct. at 2440 (Stevens, J., concurring in judgment)
(citing Shaw v. Reno, 113 S. Ct. at 2836 (White, J., dissenting) (quoting Davis, 478 U.S. at 132-
33)).

274 Bush v. Vera, 116 S. Ct. at 1978 (Stevens, J., dissenting).
275 See, e.g., Sack, supra note 260 ("Regardless of whether it was a racist intent, as it was at

the turn of the century, or regardless of whether we cloak it in the clothes of some more accepta-
ble explanation- - the desire to get to a color-blind society, the desire to do away with racial
categories - the result could well be the same.") (quoting North Carolina Representative Mel-
vin Watt following the decision in Shaw II).

276 See id. (speculating as to how the outcome of Shaw H would impact North Carolina's
1996 general election).
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ship and incumbency rather than race. The results were similar to
those in, for example, Georgia and Texas, where redrawn districts dra-
matically altered the racial contours of the 1996 elections.

In April 1996, a three-judge panel for the Federal District Court
for the Southern District of Georgia upheld a state legislative district-
ing plan adopted to satisfy the standards set forth in Miller. On the
advice of the state's attorney general, the Georgia state legislature
voluntarily took on the task of compliance. The potential for black
influence was reduced in two ways: statewide reduction of the abso-
lute numbers of black-majority districts and decreases in influence
through diminished percentages of minority voters within districts.
The number of state senate districts with black voting majorities
decreased to eleven from thirteen, and the number of black majority
state house districts decreased to thirty-eight from forty-two. Addi-
tionally, African-American majorities were reduced to fifty-one per-
cent from as much as sixty-four percent.277

The implications of Bush also extended far into the political
arena, where confusion reigned and legislators lacked direction.278

Part of the problem lay with the complex interconnectedness of the
districts; the Supreme Court seemed to overlook the implications of
invalidating one district, multiple districts, or an entire districting
plan.279 Prior to the decision in Bush, Texas' congressional delegation
contained thirty members. Eighteen were Democrats, including
twelve whites, two blacks, and four Latinos. The Supreme Court's
decision had a ripple effect, as the three districts thrown out on the
basis of racial gerrymandering forced new lines for ten others. Fed-
eral courts redrew all thirteen congressional districts.28 °

The decision in Bush had the potential to create even further
political repercussions in Texas' 1996 electoral cycle. The March 12
primary results were negated, and special nonpartisan primaries were

277 See Ronald Smothers, Plan for Black-Majority Districts Is Approved, N.Y. TIMES, May
1, 1996, at A10.

278 See, e.g., Carol Marie Cropper, In Three Texas Districts Question is, "Now What?", N.Y.
TIMES, June 15, 1996, at A6.

279 As one Texas representative noted, "[Y]ou can't just redraw a district in Dallas without
affecting districts around it in Dallas, and the same in Houston." Id. (quoting Democratic con-
gressional representative Gene Green, whose District 29 in Houston was one of those struck
down in Bush).

280 See id.; see also High Court Refuses to Alter Election Plan, N.Y. TIMES, Sept. 5, 1996
(describing Supreme Court's refusal, without comment, to block a federal judicial panel's ruling
ordering new elections in 13 of Texas' 30 congressional districts in November 1996).
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held on November 5, with a run-off proviso taking effect on December
10 for those who could not garner a majority.21 Democrats were par-
ticularly concerned over the propensity for special elections to have
limited turnout, particularly during the holiday season. 22 Why all the
hubbub? In the House of Representatives, pre-election figures of 235
Republicans, 198 Democrats, one independent, and one vacancy in
the House left Democrats wondering if President Clinton's coattails
would be long enough for them to take back the House. But because
of the potential for run-offs, pundits expressed concern that partisan
control of the House of Representatives would be rendered unclear
for weeks.283

Regardless of partisan considerations, facilitating fair opportuni-
ties for voter turnout ironically is one of the VRA's goals. And in the
1996 campaign season, within which campaign financing was thrust
onto the front burners,284 the Federal Election Commission granted
permission to zero out previously maximized contribution ledgers.
Special interests were expected to flood the congressional districts
containing Dallas and Houston, spending vast amounts of money to
influence the results.28 5 In the meantime, however, the original racial-
ized nature of the redistricting issues got lost in the partisan shuffle.

Minority legislators were concerned for their political futures, as
well as the future of minority representation.286 While it generally

281 On the potentially discriminatory effects of majority run-off requirements, see David-
son, supra note 8, at 23.

282 See Karen Tumulty, Will Texas Pull a Holdup?, TIME, Oct. 21, 1996, at 35 ("We'll have
to hire Greyhound buses to get people to the polls.") (quoting political operative Tony Proffitt).

283 See John E. Yang, All Eyes Are on Texas, WASH. POST NAT'L WKLY. ED., Oct. 7-13,

1996, at 11.
284 During the last stages of the 1996 presidential campaign, campaign financing received

much press, as the Democratic National Committee took major hits for its receipt of large dona-
tions made by Indonesian interests and federally convicted drug dealers. Republicans, too, were
excoriated for contributing to what one commentator labeled "the worst [election] in modem
times." Fred Wertheimer, The Dirtiest Election Ever, WASH. POST NAT'L WKLY. ED., Nov. 11-
17, 1996, at 29-30.

285 See Tumulty, supra note 282, at 35.
286 See, e.g., Ronald Smothers, G.O.P. Anxiously Awaits Redistricting, N.Y. TIMES, June 30,

1995, at A13 (discussing Georgia Representative Cynthia McKinney's fear for the "ultimate
bleaching of the U.S. Congress" and Georgia State Republicans' concern that Democratic
incumbents would use the decision in Miller as a shield to attempt to retake lost Democratic
seats); Cropper, supra note 278, at A6 (quoting Texas Representative Sheila Jackson-Lee, a
black first-term congresswoman whose district (the 18th) was struck down in Bush, expressing
concern that the Supreme Court's actions "could conceivably end African-American representa-
tion to Congress").
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may be the case that "a group's power to affect the political process
does not automatically dissipate by virtue of an electoral loss," '287 his-
torically, the groups in question most frequently are composed of
whites. Imposing "white standards 2 88 on political issues results in
failure to understand the political process itself. Electoral systems
weighted against minorities have comprised the status quo; under the
VRA, such systems were rebalanced. If whites were concerned about
the districts drawn under the auspices of the VRA, they could have
mobilized and pressed their claims in the electoral realm rather than
in the judicial arena.289  This route would have squared more directly
with the democratic processes that the Court claims to protect.

3. Piecemeal Litigation Shapes Future Democratic Procedure and
Substance
The judicial branch might be well warned about the implications

of "pars[ing] among varying legislative choices about the political
structure of a State. '291 Justice Stevens' dissent in Shaw II is powerful
in its warnings concerning interference in the political process, where-

In November 1996, elections were held using the new district lines, and in each instance,
incumbents held the advantage, regardless of their race or ethnicity. In North Carolina, Eva
Clayton maintained her District 1 seat with 66% of the vote, as did Melvin Watt with 71%.
Republicans dominated in Louisiana, where several of the district races were uncontested,
including that of majority black District 2's William Jefferson. In Georgia, Sanford Bishop rode
his incumbency advantage to a win with 54% of the vote in District 2, while Cynthia McKinney
received 58% of District 4's vote. And in Texas, where three contests in redrawn districts were
forced into December 5 run-offs, District 18's Sheila Jackson-Lee reaped the benefits of votes
split among her three white challengers, winning with 77% of the vote. District 29's Anglo
incumbent Gene Green defeated his Latino challenger by a margin of 67% to 31 % of the vote,
while District 30's Eddie Bernice Johnson received 55% of the vote against five challengers. See
Results of Contests for the U.S. House, District by District, N.Y. TIMES, Nov. 7, 1996, at B8-B9.

Needless to say, these electoral outcomes require careful analysis against the backgrounds
of incumbency advantage, opponents' ideology, racial polarization, and electoral mobilization
within minority-influence districts. Joyous or sorrowful conclusions concerning these contests
and their impact on the VRA's future otherwise would be premature. See Kevin Sack, Victory of
5 Redistricted Blacks Recasts Gerrymandering Dispute, N.Y. TIMES, Nov. 23, 1996, at Al, A8; see
also discussion infra Part IV.A.2.

287 Shaw v. Reno, 509 U.S. at 661 (White, J., dissenting).
288 Culp, supra note 170, at 400.
289 Referring to the North Carolina districts challenged on the grounds of racial considera-

tions, Professor Culp suggests one solution for whites unhappy with district lines: Run for
elected office. "That's what people always said to African-Americans when they were troubled:
'Go out and compete."' Id. at 401. "These districts are not so African-American that a white
person could not win them.... The truth is that we have a very difficult time figuring out how to
deal with the notion of real participation by minorities." Id.

290 Shaw v. Hunt, 116 S. Ct. at 1909 (Stevens, J., dissenting).
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upon the connections between litigation and the electoral process will
be mediated by partisanship and race. "[I]t is inevitable that allega-
tions of racial gerrymandering will become a standard means by which
unsuccessful majority-race candidates, and their parties, will seek to
obtain judicially what they could not obtain electorally. ' 291

In Shaw I, Justice Souter expressed the wishful thinking that
claims under the new bizarreness standard would "wind up an aberra-
tion. ' 292 But the Court already had paved a new avenue for voting
rights litigants, allowing plaintiffs to challenge districts by establishing
any circumstances in which traditional districting practices were
subordinated to race.293 The Court widened the road with Hays' hold-
ing on standing and Miller's predominant-factor standard. Indeed, to
torture the metaphor, in Bush and Shaw H, the Court added the
equivalent of full infrastructural improvements and tax abatements -
encouraging further litigation as the new millennium approaches.

While the most prominent voting rights battles have been fought
over congressional districts, it is often forgotten that the repercussions
will be felt most heavily at the state and local levels, and for years to
come.294 The Supreme Court's recent holdings contain jurisprudential
principles and practical standards that will shape the character of elec-
toral politics in literally thousands of localized jurisdictions. In the
South, as in other parts of the country, city councils and county com-
missions, school and municipal utility boards, magistrates and sheriffs,
all will be elected under the Court's newly revised interpretations of
the VRA. The new standards articulated by the Court have wide
applicability and will damage minority electoral opportunities and
outcomes. The politicization of newly advanced litigation will be
extreme, while the politics of racial remediation will be relegated to
secondary status - the back of the districting bus.

For more than two centuries, majority (white) interests have
operated, individually or collectively, publicly or privately, to mini-
mize or preclude entirely minority electoral and governmental oppor-

291 Id. at 1908 (Stevens, J., dissenting).
292 Shaw v. Reno, 509 U.S. at 685 (Souter, J., dissenting).
293 See Miller, 115 S. Ct. at 2505 (Ginsburg, J., dissenting) ("This invitation to litigate

against the State seems to me neither necessary nor proper."). Said one commentator, "The
court has shown they're ready to live with a lot of litigation." Idelson, supra note 240, at 1679
(quoting Professor Samuel Issacharoff).

294 As one voting rights expert observes, "[W]e can expect the Supreme Court to finish
judicial review of the 1990 round of redistricting at roughly the moment the millennial round
begins." Karlan, supra note 168, at 55.
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tunities. The VRA has become an increasingly acceptable political
target, effectively - and paradoxically - disarming its defenders by
deracinating the realities of racial and ethnic discrimination that the
VRA was intended to remediate. It is to an examination of those
realities that this Article now turns.

IV. CONTEMPORARY REALITIES OF ELECTORAL DISCRIMINATION

The VRA's contemporary critics cite the ever-increasing number
of minority-elected representatives as evidence of representational
fairness and racial parity in electoral situations. Indeed, some opine
that measures enacted and enforced under the VRA actually promote
racial divisiveness by elevating race above all other concerns.295 Those
arguing against "racial gerrymandering" now find cousin in diverse
elements of academia, legislatures, and the judiciary. The backlash,
sometimes cloaked behind technical or ahistorical reasoning, threat-
ens anew the pursuit of minority political empowerment. In order to
assess critics' claims that use of the VRA has overstepped the bounds
of democratic legitimacy, it is necessary to turn to an examination of
the realities of contemporary political and socioeconomic conditions,
particularly in the South. Is it true that minorities have reached a
point of equality with whites in opportunities to elect their candidates
of choice? Are structural and attitudinal barriers to representation
merely objects of the (recent) past?

A review of the extant literature and the realities of minority
descriptive representation clearly belies arguments of electoral or rep-
resentational parity. This is apparent from categorical analysis of
three measures of empowerment: (1) surface factors such as the low
relative levels of minority political participation and the low numbers
(both absolute and relative) of minority elected officials; (2) embed-
ded factors such as the continuing presence of dilutive electoral sys-
tems and racially polarized voting; and (3) the confluence of the above
factors - a racial backlash - manifested in the form of racial threat
perception and racialized campaigns.

295 See, e.g., ABIGAIL THERNSTROM, WHOSE VOTES COUNT? AFFIRMATIVE ACTION AND

MINORITY VOTING RIGHTS (1987); CAROL SWAIN, BLACK FACES, BLACK INTERESTS: THE REP-
RESENTATION OF AFRICAN AMERICANS IN CONGRESS (1993); Timothy G. O'Rourke, The 1982
Amendments and the Voting Rights Paradox, in CONTROVERSIES IN MINORITY VOTING: THE
VOTING RIGHTS ACT IN PERSPECTIVE 85 (Bernard Grofman & Chandler Davidson eds., 1992).
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A. Surface Factors: Low Levels of Participation and Descriptive
Representation

1. Absolute vs. Relative Numbers

Absolute numbers concerning enfranchisement and minority
elected officials bear out the conclusion that the VRA unquestionably
has lived up to much of its promise as one of the most effective civil
rights statutes ever enacted. Enfranchisement, the VRA's original
goal, has been striking. As of 1965, 35.5% of African-Americans of
voting age in the South were registered to vote as compared to 73.4%
of voting-age whites. Particularly egregious in underregistration were
the Deep South states of Mississippi (6.7%) and Alabama (19.3%).296
By 1992, registration among voting-age African-Americans in the
South was 66.7% as compared to 67.9% of those outside the South.
Latinos had reached a registration level of 58.5%.297

Do increased registration and participation translate into
increased levels of descriptive representation? The rising trajectory of
minority elected officials suggests this to be the case: from 1970 to
1993, the number of black elected officials increased from 1,469 to
8,015.298 From 1985 to 1994, the number of Latino public officials rose
from 3,147 to 5,459.299 Fewer than 100 African-Americans held elec-
tive office in the Deep South prior to the VRA; today, there are over
3,000, with more than 750 in Mississippi alone."U In Texas, more than
2,200 Latinos held elected office as of 1994.3°1

But absolute figures do not tell the whole story. Relative voting-
age populations and registration rates are indicative of remaining bar-
riers to minority political participation. For example, as of 1990,
roughly thirty million out of a total of 250 million Americans identi-
fied themselves as African-American.3 2 Self-identified whites out-

296 See U.S. COMM'N ON CIVIL RIGHTS, POLITICAL PARTICIPATION 222 (1968).
297 See U.S. BUREAU OF THE CENSUS, VOTING AND REGISTRATION IN THE ELECTION OF

NOVEMBER 1992, Table 2 (1993).
298 See JOINT CTR. FOR POLITICAL AND ECON. STUDIES, NATIONAL ROSTER OF BLACK

ELECTED OFFICIALS Xi (1994).
299 See NALEO EDUC. FUND, NATIONAL ROSTER OF HISPANIC ELECIED OFFICIALS

(1994).
300 See JOINT CTR. FOR POLITICAL AND ECON. STUDIES, supra note 298, at xi.
301 See NALEO EDUC. FUND, supra note 299, at vii.
302 See Alice E. Harvey, Ex-Felon Disenfranchisement and Its Influence on the Black Vote:

The Need for a Second Look, 142 U. PA. L. REV. 1145 (1994) (citing BUREAU OF THE CENSUS,
U.S. DEP'T OF COMMERCE, 1990 CENSUS OF POPULATION AND HOUSING: SUMMARY POPULA-
TION AND HOUSING CHARACTERISTICS 59 (1992)).
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numbered blacks by some 170 million.30 3 More significantly, in 1988,
the black voting-age population was estimated to be only four percent
of the nation's total population,3" while only 63.7% of eligible voting-
age African-Americans actually were registered - some 5.8 million
blacks.315 African-American registration rates thus remain low in a
relative sense, as do those of Latinos. In 1992, only thirty-five percent
of voting-age Latinos reported they had registered to vote.30 6 More
than forty percent of Latinos were not U.S. citizens, resulting in a 1992
electoral cycle in which more than fifty percent of all Latinos who did
not cast votes were ineligible to participate in the electoral process.30 7

Moreover, the total numbers of minority elected officials are
insufficient evidence of full political empowerment, as they obscure
the relative percentages of minority representatives in Congress and
in state legislatures. Prior to the post-1990 round of redistrictings, the
national voting-age population was 11.1% African-American and
7.3% Latino, but blacks made up only 4.9% of congressional delega-
tions and 5.4% of all state legislators, while Latinos constituted 2.5%
of Congress and 1.7% of state legislators. 38  As of 1989, African-
Americans comprised just 1.5% of total elected officials, while Latinos
held less than one percent of elected seats.30 9

Begging the question of how such low percentages of minority
representatives could possibly indicate the creation of "entitlements"

303 See id.
304 See id. (citing figures from CARRELL P. HORTON & JESSIE C. SMITH, STATISTICAL REC-

ORD OF BLACK AMERICA 480 (1990)).
305 See id.
306 U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 289 (1995).

An additional 35% of Latinos are under 18 years of age. NALEO EDuc. FUND, supra note 299,
at vi.

Different barriers to facilitating minority political empowerment arise when using the VRA
to ameliorate the problems faced by dispersed Mexican-Americans, many of whom are newly
arrived immigrants and non-citizens. On the low political participation rates of Mexican-Ameri-
cans, see Peter Skerry, Not Much Cooking: Why the Voting Rights Act is Not Empowering Mexi-
can-Americans, 11 BROOKINGS REV. 42 (1993). Increases in immigrant citizenship rates might
affect voter registration rates. Nationally, 1.2 million immigrants were projected to be natural-
ized in 1996, breaking a record set in 1944. In Florida alone, more than 130,000 immigrants were
expected to swear allegiance to the United States of America. See William Booth, Give Me Your
Tired, Your Poor and a Voter Registration Card, WASH. POST NAT'L WKLY. ED., Oct. 7-13, 1996,
at 10. Of course, not all of these immigrants are Latinos.

307 NALEO EDuc. FUND, supra note 299, at vi.
308 VITAL STATISTICS ON AMERICAN POLITICS 395-97 (Harold W. Stanley & Richard T.

Niemi eds., 3 rd ed. 1992).
309 McDonald, supra note 28, at 82.
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to elected office, the relative numbers illustrate of the surface nature
of electoral participation and in-group representation as the determi-
native indicators of substantive representational opportunities and
outcomes.

2. Setbacks for Opportunity

The number of majority-black and majority-Latino congressional
districts more than doubled between 1990 and 1993, from twenty to
fifty-two, resulting in a fifty percent increase (from twenty-six to
thirty-nine) in the number of African-American House members and
a thirty-eight percent increase (from thirteen to eighteen) in the
number of Latino members.310 Eight southern states created twelve
new majority-black districts for the 1992 election alone.311 These dis-
tricts elected twelve first-term blacks to supplement the three African-
Americans already in the House.312

At the state level, an increase in the number of majority-black
legislative districts in part resulted in the number of African-Ameri-
can state legislators rising by twenty-three percent (from 448 to
511).313 In Mississippi, the number of African-American legislators
rose from twenty-two to forty-two, and Louisiana saw an increase
from nineteen to thirty-one.314 But these increases, while significant,
failed to achieve proportionality either in the South or nationwide.315

By 1996, there was no way to avoid the political and electoral
implications of the Court's recent series of voting rights decisions,
which obviated congressional districts created by state legislatures and
required the substitution of new ones. But something unexpected
occurred. The minority incumbents won.3 16 The 1996 elections there-
fore threw fat on the fire, but not in the ways predicted by faultfinders
of the Supreme Court's voting rights jurisprudence. But further

310 See Parker, supra note 256, at 47. New majority-black districts were created in Florida
(3), Georgia, North Carolina, and Texas (2 each), as well as Alabama, Louisiana, Maryland, New
York, Pennsylvania, South Carolina, and Virginia (1 each). New majority-Latino districts were
added in California (5), Texas (2), Arizona, Florida, Illinois, and New York (1 each).

311 See Hill, supra note 247, at 384.
312 See id.
313 See Parker, supra note 256, at 47 (citing JoIrT CTR. FOR POLITICAL AND ECON. STUD-

IES, BLACK ELECTED OFFICIALS: A NATIONAL ROSTER (1991); JOINT CTR. FOR POLITICAL AND
ECON. STUDIES, BLACK ELECTED OFFICIALS: A NATIONAL ROSTER (1993)).

314 See id.
315 See id.
316 See discussion supra Part III.C.2.b; see also Sack, supra note 139; Sack, supra note 286.
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empirical trends must bear out the assumptions behind pundits' asser-
tions that the playing field now is level. The 1996 election was a snap-
shot. It remains highly likely that the recent trend toward increasing
numbers of minority members of Congress will come to an ignomini-
ous halt. At the state and local levels, gains may continue to be seen
for the next several years, but as legal challenges to single-member
district electoral systems enacted under the VRA begin to filter down
the political queue, diminished electoral opportunities surely will
result.

B. Embedded Factors: Electoral Systems and Racially Polarized
Voting

The VRA has exerted enormous influence over localized electo-
ral systems, both directly (via section 5 preclearance measures or sec-
tion 2 litigation) and through the indirect enforcement mechanism
those two sections represent by their background presence in the cal-
culation of all potential changes in voting laws or procedures. Absent
this context, analysis of participation, coalition building, and interest
representation necessarily is incomplete.

Many scholarly articles have been written on the impact govern-
mental forms may have on the election of minorities. For example, it
is well documented that through the 1970s and early 1980s, at-large or
multi-member electoral schemes diluted black electoral influence (and
often deliberately were enacted in response to the VRA).317 For Lati-
nos, the data analysis produced by academics has been less conclu-
sive; 3 8 nonetheless, the Justice Department has acted upon a standard
that presumed deleterious effects similar to those concerning African-
Americans. Yet some studies of data collected in the latter portion of
the 1980s and early 1990s suggest that the dilutive effect of at-large
systems has declined.3 19

But premature conclusions about the declining significance of
electoral structure, region, and race or ethnicity are dangerous. For

317 See, e.g., U.S. CIVIL RIGHTS COMM'N, THE VOTING RIGHTS ACT: TEN YEARS AFTER

(1975).
318 See Charles S. Bullock III & Susan A. MacManus, Structural Features of Municipalities

and the Incidence of Hispanic Council Members, 71 Soc. Sci. 0. 665 (1990); Susan Welch, The
Impact of At-Large Elections on the Representation of Blacks and Hispanics, 52 J. PoL. 1050
(1990).

319 See Welch, supra note 318; Charles S. Bullock III & Susan A. MacManus, Staggered
Terms and Black Representation, 49 J. POL. 543 (1987); Bullock & MacManus, supra note 318.
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example, while "considerable attention" was given to minority inter-
ests in the redrawing of council districts following the 1980 census,
data nonetheless indicate the continuing prevalence of racially
polarized voting patterns: less than two percent of those council mem-
bers elected from one study's sample of city council districts less than
forty percent black are African-American. 320 Another study, using
1988 data, finds the gap between descriptive representation for Afri-
can-Americans afforded by at-large and districting systems has closed,
but remains salient.32' The study also demonstrates that the impact
upon Latino descriptive representation varies from region to region,
and remains at a much lower ratio relative to population than does
that for blacks.322

Despite arguments to the contrary, a textured and in-depth exam-
ination of electoral systems and representation reveals the continued
employment of both old and newly complex and subtle methods of
exclusion. Other dilutive techniques include: (1) at-large elections, in
which all voters districtwide cast their ballots for the same candidates,
thus having the effect of submerging ("wasting") minority votes rela-
tive to those of the white majority; (2) anti-single-shot devices, in
which minorities are prevented by "numbered-place" or "staggered-
term" requirements from "loading" their votes on a particular pre-
ferred candidate without voting for the others in an at-large electoral
situation; and (3) annexations or deannexations, in which the percent-
age of minorities is decreased via the incorporation or disincorpora-
tion of populations.323

Underlying even facially nondiscriminatory electoral structures,
systemic racial bloc voting continues to play an integral role in the
diminution of opportunity. Put simply, where voters are given an

320 W.E. Lyons & Malcolm E. Jewell, Minority Representation and the Drawing of City
Council Districts, 23 URB. AlT. Q. 432, 438 (1988).

321 See Welch, supra note 318. But cf. Bernard Grofman & Chandler Davidson, The Effect
of Municipal Election Structure on Black Representation in Eight Southern States, in QUIET
REVOLUTION IN THE SOUTH: THE IlPACT OF THE VOTING RIGHTS AcT, 1965-1990, at 301
(Chandler Davidson & Bernard Grofman eds., 1994). Grofman and Davidson demonstrate that
levels of black office holding are significantly related to at-large electoral systems in cities of
50,000 or smaller. Professor Welch's data are restricted to cities of 50,000 or larger.

322 If the results from these studies indicated the reverse (i.e., dramatic white under-
representation), a great deal of concern likely would be exhibited by southern whites and some
members of the academy alike.

323 See, e.g., Chandler Davidson & George Korbel, At-Large Elections and Minority Group
Representation: A Reexamination of Historical and Contemporary Evidence, in MINORITY VOTE
DILUTION 65 (Chandler Davidson ed., 1984).
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electoral choice, whites tend to vote for white candidates and minori-
ties for minority candidates.324 One prominent study examined south-
ern legislatures and found that in 1989, only two percent of the 1,534
state legislators elected from majority-white districts were black. In
contrast, sixty percent of the legislators elected from the 233 majority-
black districts were black.325 Among southern members of Congress
in 1985, not a single black was elected from a majority-white district.326

The post-reapportionment evidence of continued polarization
often is facially evident. Of the seventeen African-Americans elected
to Congress in 1992 and 1994 from the South, all were elected from
majority-minority districts.3 27 During the 1980s, approximately ninety
percent of all southern African-American legislators were elected
from majority-minority districts, while not a single one was elected
from majority-white districts in Alabama, Arkansas, Louisiana, Mis-
sissippi, and South Carolina.328 Of the 262 black state legislators in
the South in 1994, 234 (eighty-nine percent) were elected from major-
ity-black districts. There were some six times the number of majority-
white districts (1,495); yet only twenty-eight (two percent) were repre-
sented by African-Americans. Together the robust strength of the
absolute numbers and the exceptions prove the rule: minorities face
enormous barriers when attempting to run and win in majority-white
districts.329

Did racially polarized voting patterns disappear in 1996? Not
likely. In the 1996 Georgia primaries, where both Cynthia McKinney
and Sanford D. Bishop, Jr. were victorious in the face of significant
reductions in the percentage of minority voters in their districts,33 °

preliminary evidence of racial bloc voting may be gleaned from the

324 When it comes right down to it, "[p]eople get in that booth... they close that curtain
and they can't move their fingers to vote for the black candidate." Ellis Cose, The Voting Rights
Act: A Troubled Past, NEWSWEEK, June 14, 1993, at 38 (quoting Danya Cunningham of the
NAACP Legal Defense and Education Fund).

325 See Bernard Grofman & Lisa Handley, The Impact of the Voting Rights Act on Black
Representation in Southern State Legislatures, 16 LEGIS. STUD. Q. 111 (1991).

326 See Bernard Grofman & Lisa Handley, Identifying and Remedying Racial Gerryman-
dering, 8 J. L. & POL. 345 (1992).

327 See Laughlin McDonald, This Way? Voting Rights At a Crossroads, 1 Civ. RTs. 36
(1995).

328 Id.
329 This line of analysis runs contra to that proffered by Professor Swain, who sees minority

electoral opportunity where others perceive only a near-wasteland. See SWAiN, supra note 295.
330 See Sack, supra note 139, at A8.
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vote totals.331 For example, in the Laurel Ridge precinct, where
ninety-two percent of the registered voters are white, McKinney won
thirty-two percent of the vote to fifty-five percent for the leading
white challenger. In Kittredge, which is eighty-seven percent white,
McKinney also won thirty-two percent of the vote while the remaining
vote was divided evenly among two white candidates. But in Wesley
Chapel North, which is eighty-eight percent black, McKinney won
ninety-one percent of the vote. 332 The results were similar for Sanford
Bishop. In the Shaw precinct in Colquitt County, some eighty percent
black, Bishop received ninety-one percent of the vote. But in the
Valwood School precinct in Lowndes County, only four percent black,
he won fifty-four percent of the vote.333 While the splits in and of
themselves do not constitute definitive evidence of racial bloc voting,
they involved multiple candidates, and McKinney and Bishop each
faced more than one white candidate. 334  Fragmented white votes,
together with McKinney's and Bishop's status as incumbents, may
mask even more robust evidence of racially polarized voting.335

C. Backlash: Racial Threat Perception and Racialized Campaigns

Some scholars have discounted racial backlash as a critical factor
in the continuing shift in southern white partisan identification.336

Others, however, successfully identify and model Key's337 original
racial threat hypothesis concerning backlash against increased minor-

331 On the general prevalence of racial bloc voting in Georgia, see McDonald et al., supra
note 76, at 84-86.

332 See Sack, supra note 139.
333 See id.
334 Both McKinney and Bishop benefited from a white vote that was split among white

candidates, a phenomenon similar to that which often has plagued minority candidates under
majority-vote requirements adopted specifically to preclude their electoral success. See David-
son, supra note 20, at 26 (describing the Georgia state legislature's enactment of a majority run-
off requirement).

335 See Sack, supra note 286 (citing a preliminary study suggestive of racially polarized
voting in Georgia's general election). As she noted, McKinney's incumbency was the key to her
electoral success. "[Tihe fact is that I won because of the majority-minority district that I used to
represent, not in spite of it .... Representing that . . . district for 3 1/2 years enabled me to
develop a track record, name recognition, and the local and national contacts necessary to raise
the nearly $1 million I spent to win in the new 4th district." Cynthia McKinney, A Product of the
Voting Rights Act, WASH. POST NAT'L WKLY. ED., Dec. 2-8, 1996, at 26.

336 See, e.g., Charles S. Bullock, III & Bruce A. Campbell, Racist or Racial Voting in the
1981 Atlanta Municipal Elections, 20 URB. Ai'. Q. 149 (1984).

337 V.O. KEY, SOUTHERN POLITICS IN STATE AND NATION (1949).
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ity political efficacy.338 One study turns to a highly demonstrative con-
test: the 1990 U.S. Senate race between David Duke and Bennett
Johnston in Louisiana, wherein analysis of voting behavior indicates
that the percentage of blacks in a given parish was positively linked to
levels of white support for Duke.339 Another study models cognitive
processing, finding that skin color differences among otherwise identi-
cal hypothetical candidates, in the context of individual levels of prej-
udice on the part of respondents, are critical to potential voting
behavior. 4 °

Given what appears to be the continuing salience of race and
ethnicity, some scholars deploy arguments on behalf of so-called "de-
racialized" political campaign strategies.341 Such analysts may account
for the election of blacks such as Atlanta's Maynard Jackson, Vir-
ginia's Douglas Wilder, or Seattle's Norman Rice by virtue of their
appeals to white voters through "non-racial" issues, or "merging" race
with a larger issue.342 Others go so far as to prescriptively encourage
future African-American candidates (or, implicitly, Latinos) to "pro-
ject a conservative image," "use a quiet, conciliatory style," or "blend
with the dominant white culture" in an effort to appeal to white, mid-
dle-class voters.343

338 See, e.g., EARL BLACK & MERLE BLACK, POLITICS AND SOCIETY IN THE SOUTH (1987);
EDWARD G. CARMINES & JAMES A. STIMSON, ISSUE EVOLUTION: RACE AND THE TRANSFOR-
MATION OF AMERICAN POLITICS (1989).

339 See Micheal W. Giles & Melanie A. Buckner, David Duke and Black Threat: An Old
Hypothesis Revisited, 55 J. POL. 702 (1993); see also Micheal W. Giles & Kaenan Hertz, Racial
Threat and Partisan Identification, 88 AM. POL. ScI. REV. 317 (1994) (conducting a longitudinal
threat analysis of Louisiana registration data).

340 See Nayda Terkildsen, When White Voters Evaluate Black Candidates: The Processing
Implications of Candidate Skin Color, Prejudice, and Self-Monitoring, 37 AM. J. POL. SCI. 1032
(1993); see also PAUL M. SNIDERMAN ET AL., REASONING AND CHOICE: EXPLORATIONS IN
POLITICAL PSYCHOLOGY (1991); CARMINES & STIMSON, supra note 338; cf. Thomas M. Carsey,
The Contextual Effects of Race on White Voter Behavior: The 1989 New York City Mayoral
Election, 57 J. POL. 221 (1995) (finding that higher black voter density increases the probability
that white voters will vote for a black candidate).

341 See Charles Hamilton, De-Racialization: Examination of a Political Strategy, 1 FIRST
WORLD 3 (1977).

342 See Carol A. Pierannunzi & John D. Hutcheson, Deracialization in the Deep South:
Mayoral Politics in Atlanta, 27 URB. AFT. Q. 192 (1991); Ruth Ann Strickland & Marcia Lynn
Whicker, Comparing the Wilder and Gantt Campaigns: A Model for Black Candidate Success in
Statewide Elections, 25 PS: POL. SCI. & POL. 204 (1992); Mylon Winn, The Election of Norman
Rice as Mayor of Seattle, 23 PS: POL. SCI. & POL. 158 (1990).

343 See Strickland & Whicker, supra note 342. But see Robert C. Smith, Recent Elections
and Black Politics: The Maturation or Death of Black Politics, 23 PS: POL. SCI. & POL. 160
(1990) (arguing that such strategies are disempowering and in any case are false readings of
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Yet this approach ultimately may be unnecessary to achieve elec-
toral success,344 while also carrying with it the potential to preclude
progressive coalition building and action once in office.345 The der-
acialization thesis also places the onus for "reformism" on the minor-
ity candidates, lending legitimacy to the assumption that whites of
whatever partisan affiliation properly set the tone for the electoral
process. Moreover, so-called deracialized "wedge" issues 346 often are
racially tinged; for example, welfare reform, abortion, or even local
debates over spending on educational facilities 347 carry loaded conno-
tations in the context of certain policy debates.348 Too, attempts to
draw distinctions between "racist voting" (issueless and biased) and
''racial voting" (concern for substantive issue representation based on
assumptions of like preferences) 349 ultimately may be indistinguish-
able at the ballot box. While the racial threat hypothesis clearly mer-
its consideration, it is imperative to maintain perspective on the
importance of contingency in inter- and intra-group relationships.
The wide variation in the voting rights literature's findings clearly
indicates a lack of consensus that electoral systems no longer
adversely impact minority descriptive representation (and, by implica-
tion, substantive interest representation).

If the figures cited above 350 alone do not answer the question of
whether race really matters anymore in the "New South," one distin-
guished historian's observation nonetheless holds that "[a]ppeals to

Hamilton's original proposal, see Hamilton, supra note 341, at 3, which centered around the
issue of full employment, an ideologically progressive policy that has little to do with contempo-
rary neoconservative "wedge" issues).

344 See Mary E. Summers & Philip A. Klinkner, The Daniels Election in New Haven and
the Failure of the Deracialization Hypothesis, 27 URB. AmE. Q. 202 (1991).

345 See Adolph L. Reed, Jr., The Black Urban Regime: Structural Origins and Constraints,
1 COMP. & COMMUNITY RES. 138 (1988).

346 See Strickland & Whicker, supra note 342.
347 See JAMES W. BUTTON, BLACKS AND SOCIAL CHANGE: THE IMPACT OF THE CIVIL

RIGHTS MOVEMENT IN SOUTHERN COMMUNITIES (1989).
348 Bill Clinton and the Democratic Leadership Council were able to carry the 1992 and

1996 elections based on calls for "fundamental change" in, for example, welfare disbursements.
At the same time, Clinton virtually ignored urban constituencies on the assumption that he could
carry minority voters even while effectively sweeping them under the rug. This, one might argue,
represents the "racialization" of "deracialization" in American politics.

349 See Bullock & Campbell, supra note 336. But cf. Jeffrey R. Henig, Race and Voting:
Continuity and Change in the District of Columbia, 28 URB. AFF. Q. 544 (1993) (providing sub-
tle, context-sensitive distinctions).

350 See generally Parts IV.A & IV.B.
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racial prejudice continue to appear in every election year."35' Con-
sider, for example, the now infamous Willie Horton ads run by
George Bush's campaign in 1988. In 1990, North Carolina Senator
Jesse Helms received a strong challenge from Harvey Gantt, an Afri-
can-American.3 2 Gantt, the former mayor of Charlotte, won the first
primary but fell short of a plurality threshold; however, he won the
second primary in a race against a white candidate. Helms waged a
racially polarizing campaign highlighted by racially subtexed televi-
sion advertisements suggesting that white workers would lose their
jobs if a Congressional civil rights bill favored by Gantt were to be
enacted. In the general election, Gantt received forty-seven percent
of the vote.353

Together these factors indicate that in the South, race does con-
tinue to matter, and matter a great deal, in the framing of electoral
coalitions, and by extension, the creation and implementation of pol-
icy by governing coalitions.

V. CONCLUSION: IMPLICATIONS OF THE SUPREME COURT'S TURN
AWAY FROM VOTING RIGHTS

This Article brings the reader up to speed on the Supreme
Court's recent moves away from some three decades of statutory
intent, precedent in voting rights case law, and the continuing realities
of racial discrimination. As evidenced most prominently to date by
the landmark decisions in Shaw I, Hays, Miller, Shaw II, and Bush,
the Supreme Court has heard and accepted arguments that effectively
stand the VRA's purpose on its head. To return to the apocalyptic
mood at the outset of the Article, to voting rights advocates, the Court
appears primed to roll back the clock to an era when race-based dis-
tricting was widely accepted, provided the beneficiaries were whites.

The VRA's contemporary critics cite the ever-increasing number
of minority elected representatives as evidence of electoral and gov-

351 Kousser, supra note 28.
352 See Keech & Systrom, supra note 103, at 164; Strickland & Whicker, supra note 342.
353 See Keech & Systrom, supra note 103. Gantt received 93% of the black vote in his 1990

electoral effort. In 1996, Gantt once again sought to become the first black southerner elected to
the Senate since Reconstruction. See Kevin Sack, Politics in the Pews, With No Apologies, N.Y.
TIMES, Nov. 4, 1996, at A13. Gantt's 1996 loss virtually mirrored that in 1990, as he garnered
46% of the total vote. Senator Helms successfully attacked Gantt on such issues as gay rights
and the death penalty while refusing to debate him or even to appear together in public. See
North Carolina, N.Y. TIMES, Nov. 7, 1996, at B12.
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ernmental fairness and racial parity. They believe that the limits of
"racially gerrymandered" single-member districting schemes have
been reached, and that the VRA has been transformed into an instru-
ment to "promote the election of [minorities] to public office" at all
costs. 354 Indeed, the argument goes, measures enacted and enforced
under the VRA actually catalyze racial divisiveness by placing race
above all other concerns.3 5 But as has been demonstrated, arguments
that racial gerrymandering is causally linked to racial separatism and
segregation overlook the roots of a highly racialized society, which
have enormous depth and breadth, as well as historical, institutional,
and state sanction.

As this Article indicates, the Court's recent turn away from vot-
ing rights precedent may be critiqued on several grounds: (1) its ahis-
toricism concerning the actual area-specific evidence of racial and
ethnic discrimination; (2) its assertions that district lines cause segre-
gation whose long history in large part is due to state sanction; (3) its
continued confusing application of "colorblind" and "race-neutral"
standards developed in Shaw I and Shaw II, Hays, Miller, and Bush;
(4) its reification of "traditional districting standards," eliding the
political realities in each case; (5) its use of an implicit double stan-
dard concerning minority versus white representation; and (6) its con-
scious decision to abstract out of the equations the contemporary
realities of racial and ethnic discrimination writ large. As the VRA
becomes an increasingly acceptable political target, setbacks in pro-
gress toward minority political empowerment are sure to result.

Thus far, seven southern majority-minority congressional districts
have been declared unconstitutional.356 The Court effectively is
enforcing retrogression by overturning legitimately adopted districts.
But in the last, the Court has stopped just short of setting forth the
circumstances under which the VRA could be employed as a compel-
ling state interest and narrowly tailored remedy. 357 The Court has

354 See THERNSTROM, supra note 295, at 38.
355 See id.; Swain, supra note 295; O'Rourke, supra note 295.
356 See discussion supra Part II.
357 The tensions still present within the Court concerning the applicability of the VRA are

exhibited by several other recent, but less-visible, holdings. For example, a rather expansive
interpretation is seen in Morse v. Republican Party of Virginia, 116 S. Ct. 1186 (1996) (holding
that political parties need section 5 preclearance to change the rules of their conventions in
states covered by the VRA). The Court also may choose to reexamine the incorporation of
section 2 into section 5. See generally Way, supra note 25, at 1475. A strict retrogression stan-
dard for section 5 preclearance would provide a significant loophole for jurisdictions; absent
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overlaid a template of districting standards that takes precedence over
the VRA and localized jurisdictional politics alike, effectively re-
politicizing an already politicized process. The Court's guidelines
cover up the realities of racialized electoral and governmental sys-
tems. At the same time, the Court has created a voting rights morass,
a confusing set of standards that fails to provide bright-line directions
for future applications of the VRA and the equal protection clause to
issues of voting rights. Litigation and politicization are sure to
result.5 8 Future redistricting processes will remain highly politicized
and ultimately driven by ideology concerning the role of race in
American society.

Representation under single-member district systems necessarily
is group-based, balancing racialized factionalism with Madisonian cen-
trism.359 But the tyranny of the majority has been a reality since this
nation's inception; moreover, when professed, goals of colorblindness
and race neutrality have served as false idols disguising the realities of
racialized policies premised on the status of whiteness as a valuable
commodity.36° Thus, the assertion that the VRA is responsible for
creating an "entitlement ... that is freed from the moderating pres-
sures that the system [of single-member districts] normally bolsters" '361

ignores prevailing racialized presumptions underlying real-world
usage of "conventional '362 districting standards. From either a policy
or jurisprudential perspective, ahistoricism and theories of race neu-
trality can combine dangerously to preclude real-world understanding.
For these reasons, "[r]ace consciousness as a means to a more just
society should not be constitutionally prohibited until we are much
closer to the goal of a society that is color-blind in fact as well as the-

proof of invidious intent, voting changes could be enacted that would dilute minority voting
strength. Id. For an additional recent challenge to section 2, see Nipper v. Smith, 115 S. Ct. 1795
(1995) (denying certiorari for an appeal of an 11th Circuit decision that Florida's at-large system
for electing county and circuit court judges could not be litigated under section 2).

358 As one observer suggests, "[I]t is only a matter of time before small groups of white
voters start challenging state legislative apportionments and local election districts." Karlan,
supra note 168, at 51.

359 See Polsby & Popper, supra note 194, at 668 (describing the "Madisonian Wager"). "In
practice, this sort of system adapts itself to bringing forth authentic representatives of the minor-
ity community only by the verbal trick of defining authenticity as counter-Madisonian racial
politics." Id. at 671.

360 See generally DAVID R. ROEDIGER, THE WAGES OF WHITENESS: RACE AND THE MAK-

ING OF THE AMERICAN WORKING CLASS (1991).
361 Polsby & Popper, supra note 194, at 671.
362 Id.
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ory. ' '3 63 Given contemporary realities, the presumption must remain
on behalf of the continued use of the VRA and the equal protection
clause as tools to influence electoral systems at all jurisdictional levels.
For all who are concerned with representational fairness, we must
approach the new millennium with our eyes wide open, pursuing a
clear vision of equality.

363 Penda D. Hair, Colorblind - Or Just Blind?, NATION, Oct. 14, 1996, at 14. Race-con-
sciousness is not coequal with racialized policymaking. Lani Guinier, Democracy's Conversa-
tion, NATION, Jan. 23, 1995, at 85-86 (condemning racialized discourse and arguing for collective
decision making on racial and economic policies). The director of the Washington, D.C. regional
office of the NAACP Legal Defense and Educational Fund embraces by perceived necessity the
idea of group consciousness. Hair, supra, at 14. But "[a] theoretical ideal of color-blindness
should not be used in constitutional doctrine to wipe out the reality that ... African-American
voters have common political interests that flow out of a history of segregation and discrimina-
tion." Id.
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