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I. INTRODUCTION

Asset forfeiture has become an increasingly important topic in
the area of Constitutional Law since Congress revived criminal forfei-
ture in 1970 when it passed the Organized Crime Control Act' and the
Comprehensive Drug Abuse Prevention and Control Act.2 Passed
along with these acts were the Racketeer Influenced and Corrupt
Organizations Act (RICO)3 and the Continuing Criminal Enterprises
Act (CCE).' Congress revived criminal forfeiture because it believed
that the ability to reach racketeering and drug-tainted assets was the
key to a successful assault on organized crime.'

Originally, criminal forfeiture was a practice that was carried over
to the American colonies from English law.6 In the early history of
our country, the government used forfeiture provisions during war-
time to maintain American neutrality and to destroy the maritime
activities of our enemies by seizing hostile ships.7 However, in 1789,
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1 Pub. L. No. 91-452, 84 Stat. 922 (1970) (codified at 18 U.S.C. §§ 1961-68 (1988)).
2 Pub. L. No. 91-513, § 511, 84 Stat. 1276 (1970) (codified at 21 U.S.C. § 881 (1988 & Supp.

IV 1992)).
3 RICO is Title IX of the Organized Crime Control Act and is codified at 18 U.S.C.

§§ 1961-68 (1988).
4 The CCE was enacted as § 408 of the Comprehensive Drug Abuse Prevention and Con-

trol Act of 1970, Pub. L. No. 91-513, 84 Stat. 1266 (codified as amended at 21 U.S.C. § 848
(1982)).

5 See 115 CONG. Rnc. 5873, 5884-85 (1969); S. RnP. No. 225, 98th Cong., 2d Sess., reprinted
in 1984 U.S.C.C.A.N. 3182, 3187-88.

6 Arthur W. Leach & John G. Malcolm, Criminal Forfeiture: An Appropriate Solution to the
Civil Forfeiture Debate, 10 GA. ST. U. L. REv. 241, 247 (1994).

7 Id. at 248.
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the United States Constitution banned the harsh English forfeiture
rule providing: "[t]he Congress shall have the power to declare the
Punishment of Treason, but no Attainer of Treason shall work Cor-
ruption of Blood, or Forfeiture except during the Life of the Person
attained."8

Despite the disdain in which forfeiture was held, when faced with
the ever escalating battle against drugs, Congress resurrected criminal
forfeiture as a tool to increase the punishment against drug dealers.
By establishing criminal forfeiture, the Senate attempted to adapt the
English common law of forfeiture to meet the modem problem of
fighting the war on drugs.9 By passing the CCE (the statutory provi-
sion dealt with in this article), Congress authorized the forfeiture of
drug-tainted property.10

Two years after passing the new forfeiture provisions, Congress
enacted a number of new Rules of Criminal Procedure to implement
the procedural framework of forfeiture. Congress enacted Rule
7(c)(2), which requires that the criminal defendant receive notice of
the forfeiture and provides: "[n]o judgement of forfeiture may be
entered in a criminal proceeding unless the indictment or the informa-
tion shall allege the extent of the interest or property subject to forfei-
ture."12 Congress also enacted Rule 31(e), which requires a jury to
issue a special verdict on the extent of property to be forfeited and
provides: "[i]f the indictment or the information alleges that an inter-

8 U.S. CONST. art. III, § 3, cl. 2.
9 S. REP. No. 617, 91st Cong., 1st Sess. 79 (1969).
10 The Continuing Criminal Enterprise (CCE) forfeiture provision is codified at 21 U.S.C.

§ 853(a) and it provides for criminal forfeiture of drug-tainted property:
(a) Property subject to criminal forfeiture. Any person convicted of a violation of this
subchapter or subchapter II of this chapter punishable by imprisonment for more than
one year shall forfeit to the United States, irrespective of any provision of state law - (1)
any property constituting, or derived from, any proceeds the person obtained, directly or
indirectly, as the result of such violation; (2) any of the person's property used, or
intended to be used, in any manner or part, to commit, or to facilitate the commission of,
such violation; and (3) in the case of a person convicted of engaging in a continuing crimi-
nal enterprise in violation of section 848 of this title, the person shall forfeit, in addition to
any property described in paragraph (1) or (2), any of his interest in, claims against, and
property or contractual rights affording a source of control over, the continuing criminal
enterprise. The court, in imposing sentence on such person, shall order, in addition to any
other sentence imposed pursuant to this subchapter or subchapter II of this chapter, that
the person forfeit to the United States all property described in this subsection.

21 U.S.C. § 853.
11 Note, A Proposal to Reform Criminal Forfeiture Under RICO and CCE, 97 HARv. L.

REv. 1929, 1937 (1984).
12 FED. R. CRiM. P. 7(c)(2).
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est or property is subject to criminal forfeiture, a special verdict shall
be returned as to the extent of the interest or property subject to for-
feiture, if any.' 13

These Federal Rules of Criminal Procedure clearly set out the
rights of a criminal defendant who proceeds to trial. However, most
criminal cases do not go to trial; the prosecutor and the defendant
often agree to a plea arrangement. The Federal Rules of Criminal
Procedure provide no guidance for the criminal defendant facing the
forfeiture of property who agrees to a plea arrangement. The Rules
make no mention of whether the defendant still has a right to a jury
determination on the interest or property subject to forfeiture. Addi-
tionally, neither the Federal Rules of Criminal Procedure nor the for-
feiture statute makes clear whether forfeiture is a separate charge or
whether it is an element of the sentence. As a result, criminal defend-
ants facing criminal forfeiture who agree to a plea have argued that, if
they agree to a plea, the Rules of Criminal Procedure require the
judge to make a factual determination as to which items of property
should be subject to forfeiture. These defendants base their argument
on Federal Rule of Criminal Procedure 11(f) which provides:
"[n]otwithstanding the acceptance of a plea of guilty, the court should
not enter a judgement upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea."' 4

In Libretti v. United States,'5 the Supreme Court dealt with two
important constitutional questions: (1) whether courts are required to
make a factual determination as to which of the defendant's property
is subject to forfeiture; and, (2) to decide what the proper procedure is
for a defendant to waive his right to a jury determination of forfeiture.
Specifically, the Court's analysis focused on Federal Rules of Criminal
Procedure 11(f) and 31(e). Noting the split in the circuit courts, the
Court granted certiorari.

II. FACTS OF THE CASE

In May 1992, Joseph Libretti was arrested and charged with a
multi-count indictment alleging various federal violations of drug,
firearms and money-laundering laws.'6 The indictment also charged

13 FED. R. CRim. P. 31(e).
14 FED. R. Cium. P. 11(f).
15 116 S. Ct. 356 (1995).
16 Id. at 359.
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Libretti with violating 21 U.S.C. § 84817 by operating a cocaine and
marijuana distribution organization in Wyoming and Colorado from
1984 to 1992, and with using his federal firearms license to launder
drug proceeds by purchasing firearms.18 Conviction under § 848 car-
ries with it stiff forfeiture requirements prescribed in 21 U.S.C.
§ 853.19 In accordance with the statute, the Government alleged in the
indictment that it was entitled to forfeiture of Libretti's property
obtained from or used to facilitate drug offenses, including but not
limited to the assets specified in the indictment.2'

Libretti's trial began in September 1992, but after four days of
testimony he entered into a plea agreement.21 By the terms of the
plea agreement, Libretti agreed to plead guilty to the CCE count of
the indictment and, in return, the Government agreed not to pursue
any additional charges against Libretti and to recommend that he be
sentenced to the mandatory minimum sentence of 20 years imprison-
ment.22 In addition to jail time, the CCE count called for forfeiture of
"all property of any kind constituting or derived from proceeds"
Libretti obtained from engaging in CCE prohibited activities, and "all
property of any kind" used or intended for use to facilitate the enter-
prise. The forfeiture count listed the following as property used or
intended for use in the criminal enterprise: real property; a car; a
truck; $102,360 in cash which Libretti allegedly received in exchange
for controlled substances and had already spent or disposed of; $7,635
in cash which Libretti had given to a friend; $12,000 in cash that had

17 Continuing Criminal Enterprise provision of the Comprehensive Drug Abuse Preven-
tion and Control Act of 1970, 21 U.S.C. § 848 (1982).

18 Libretti, 116 S. Ct. at 359; see also Petitioner's Brief at 2 (No. 94-7427).
19 21 U.S.C. § 853(a) (1988).
20 Federal Rule of Criminal Procedure 7(c)(2) provides in pertinent part: "No judgment of

forfeiture may be entered in a criminal proceeding unless the indictment or the information shall
allege the extent of the interest or property subject to forfeiture." FED. R. CRIM. P. 7(c)(2).

21 Basically, Libretti entered into the plea agreement because he did not believe he had a
chance to win the case. In four days of trial, the Government presented testimony from eighteen
witnesses, several of whom had purchased cocaine or marijuana from Libretti, to establish his
participation in the possession of and distribution of considerable amounts of narcotics. Libretti,
116 S. Ct. at 360. In addition, the testimony established that Libretti had made significant
purchases, including a home, an automobile, and dozens of weapons, during a time when he
received only a modest legitimate income. Id.

22 Libretti, 116 S. Ct. at 360. Libretti agreed that he received a favorable sentence. In
exchange for the § 848 conviction, the Government agreed to drop all other charges against him
including the use of a firearm equipped with a silencer during the commission of a drug offense.
A conviction under the silencer indictment would mandate a 30 year term under 18 U.S.C.
§ 924(c)(1). Libretti also faced a potential fine of up to two million dollars.
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been stored in Libretti's home; all currency and travelers checks
recovered from Libretti's person, office, home, gun safes, or lockers; a
diamond ring; a wedding band; a mobile home; a computer; two
GNMA certificates; an investment account holding municipal bonds;
three cashier's checks totaling $3,682; and the contents of two safe
deposit boxes.23

The parties then entered into a plea agreement of which Para-
graph 10 provided that Libretti would:

[tiransfer his right, title, and interest in all of his assets to the Division
of Criminal Investigation of the Wyoming Attorney General includ-
ing, but not limited to: all real estate; all personal property, including
guns, the computer, and every other item now in the possession of the
United States; all bank accounts, investments, retirement accounts,
cash, cashier's checks, travelers checks and funds of any kind.24

In addition to Paragraph 10, Paragraph 2 provided that the maximum
statutory penalty for the offense to which Libretti agreed to plead
guilty was "forfeiture of all known assets as prescribed in 21 U.S.C.
§ 853 and assets which are discovered at any later time up to
$1,500,000."25 In Paragraph 9, Libretti agreed to "identify all assets
that were used to facilitate his criminal activity" and to "provide com-
plete financial disclosure forms requiring the listing of assets and
financial interests. ' 26  Most importantly, in the plea agreement
Libretti acknowledged that by entering into this agreement he waived
his constitutional right to a jury trial.27

In accordance with the Federal Rules of Criminal Procedure, the
district court held a Rule 11 hearing.2 s At the hearing, the court
advised Libretti of his right to a jury trial and clarified that the result
of Libretti's plea would mean "the end of his trial," that "the jury
[would] not.., decide whether [he was] guilty or not," and that "all
the property that's described in... Count 6 could be forfeited to the

23 Petitioner's Brief at 2-3, Libretti (No. 94-7427), citing J.A. 64-67.
24 Libretti, 116 S. Ct. at 360.
25 Id.
26 Id.
27 Id. The right to a jury trial in a criminal case is guaranteed by the Sixth Amendment of

the United States Constitution. U.S. CONsT. amend. VI, § 1.
28 A Rule 11 hearing refers to Federal Rule of Criminal Procedure 11(f). This rule requires

that the trial judge determine that there is a factual basis for a defendant's plea. FED. R. CRIM.
P. 11(f).
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United States."29 After being placed under oath, Libretti proceeded
to acknowledge each factual allegation in the agreement. 30 Based on
Libretti's responses, the District Court found Libretti's guilty plea to
be voluntary and factually based.31

On December 23, 1992, Libretti appeared for sentencing.32 In
accordance with the plea agreement, the district court sentenced him
to twenty years imprisonment and granted the Government's motion
for forfeiture.33 While Libretti's counsel offered no objection to the
forfeiture provision at the sentencing hearing,34 Libretti offered his
own objection .3  The judge noted Libretti's objection to a lack of a
factual basis for forfeiture but responded by stating that given "the
evidence that I heard before me in the two days of trial, I think is
sufficient to warrant the granting of the forfeiture. '36 Libretti filed a
timely appeal from the order of forfeiture.37

The Court of Appeals for the Tenth Circuit rejected both of
Libretti's challenges to the forfeiture order.38

29 Libretti v. United States, 116 S. Ct. 356, 361(1995) (citing App. 87, 88).
30 Id.
31 Id.
32 See Petitioner's Brief at 5, Libretti (No. 94-7427).
33 Id.
34 In fact, Libretti's counsel stated that the forfeiture statute was a "harsh law" and "a

bitter pill dealt by Congress," but conceded that it was "a pill we must swallow." Libretti v.
United States, 116 S. Ct. 356, 361 (1995) (citing App. at 149).

35 When the judge concluded the proceeding by wishing Libretti good luck, Libretti
responded by asking, "Are we over?" Petitioner's Brief at 5, Libretti (No. 94-7427). When the
court responded that, in fact, the proceeding was over, Libretti responded, "I would just like to
object to what I see as a failure to find any factual basis for the whole forfeiture, just for the
record." Id.

36 Libretti, 116 S. Ct. at 361.
37 Id.
38 United States v. Libretti, 38 F.3d 523 (10th Cir. 1994). While Libretti's appeal was pend-

ing to the Tenth Circuit, the District Court entertained third-party claims to some of the prop-
erty forfeited. Libretti v. United States, 116 S. Ct. 356, 361 (1995). After modifying its order to
return some property to third-party claimants, the court noted that "it may be unjust to enforce
the specific forfeiture provisions in the plea agreement" reasoning that Libretti's concession to
forfeiture in the plea agreement provided insufficient basis for the order of forfeiture. However,
the Court of Appeals rejected this suggestion stating that the District Court lacked jurisdiction
to consider third-party claims because Libretti had filed a notice of appeal. Id.
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III. BACKGROUND LAW

A. The Circuit Split Regarding Rule 11(f)'s Applicability to
Forfeiture Provisions
The issue of whether Rule 11(f) applies to a stipulated forfeiture

in a plea agreement has not been widely argued. Only five circuits
have considered the issue, and they have reached divergent
conclusions.39

The Fourth Circuit' and the Seventh Circuit41 have interpreted
Rule 11(f) as applying to forfeiture provisions in plea agreements.
The Seventh Circuit42 adamantly explained that "[t]he mere fact that
the defendant has agreed that an item is forfeitable, in a plea agree-
ment, does not make it so."43 The court emphasized that the trial
court must satisfy itself that there is a factual basis where forfeiture of
property is involved.' Without a factual finding that supports forfei-
ture, a defendant's waiver of his right to trial cannot be said to have a
factual basis.45 The Fourth Circuit followed the reasoning of the Sev-
enth Circuit and came to the same conclusion that Rule 11(f) applied
to forfeiture provisions in plea agreements.4" 7

39 Compare United States v. Reckmeyer, 786 F.2d 1216, 1222 (4th Cir. 1986), cert. denied,
479 U.S. 850(1986) (Rule 11(f) applies to forfeiture provisions in plea agreements), and United
States v. Roberts, 749 F.2d 404, 409 (7th Cir. 1984), cert. denied, 470 U.S. 1058 (1985) (same),
with United States v. Boatner, 966 F.2d 1575, 1581 (11th Cir. 1992) (Rule 11(f) does not apply to
stipulated forfeiture provisions in plea agreements); United States v. Bachynsky, 949 F.2d 722,
730-731 (5th Cir. 1991)(Rule 11(f) does not apply to forfeiture provisions, but a forfeiture order
will be upheld only if the record provides a factual basis for forfeiture), and United States v.
Libretti, 38 F.3d 523, 528 (case below).

40 United States v. Reckmeyer, 786 F.2d 1216 (4th Cir. 1986), cert. denied, 479 U.S. 850
(1986).

41 United States v. Roberts, 749 F.2d 404, 409 (7th Cir. 1984), cert. denied, 470 U.S. 1058
(1985).

42 While this decision was based on the RICO forfeiture statute (current version at 18
U.S.C. § 1963 (1988 & Supp. IV 1992)), as opposed to the CCE forfeiture statute, 21 U.S.C.
§ 853 (1988), the analysis may be construed the same because of the similarity of the two stat-
utes. See United States v. Bissel, 866 F.2d 1343, n.3 (11th Cir.), cert. denied, 493 U.S. 849, 876
(1989).

43 Roberts, 749 F.2d at 409.
44 Id.
45 Id. at 410.
46 United States v. Reckmeyer, 786 F.2d 1216, 1222 (4th Cir. 1986).
47 While the Reckmeyer court agreed with the Seventh Circuit's conclusion, it found that

the trial court had established a sufficient factual basis for the forfeiture. The court's reasoning
was based on the fact that the defendant's legitimate income was insignificant and he did not
dispute the allegations that he could not have acquired the forfeited assets with legitimate
income. Id.
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The Fifth Circuit48 has taken a more lenient approach to the issue.
Relying on an Eleventh Circuit opinion4 9 that was later essentially
overruled," the Fifth Circuit held that a Rule 11(f) hearing did not
apply to an order of forfeiture.51 Instead, the court determined that a
forfeiture order would be upheld on appeal if "the entire record that
was before the court provided a factual basis for the forfeiture."52 The
court found the factual basis requirement for a finding of guilt more
compelling than the need for a factual basis for the forfeiture of
property.53

The Eleventh Circuit54 subsequently amended their position.55

Relying on 21 U.S.C. § 853(a),5 6 the court rejected the positions of the
Fourth and Seventh Circuits and held that "forfeiture is a conse-
quence of a defendant's drug activity rather than a determination of
his culpability. ' '57 The court reasoned that forfeiture was not a sub-
stantive charge; it was only a sanction that the parties agree on as a
result of the defendant's plea.58 Because Rule 11(f) was only applica-
ble to guilty pleas, the court concluded that the trial judge was not
required to make a factual inquiry into a forfeiture order.59

B. The Circuit Split Regarding the Requisites for Waiver of the Rule
31(e) Right

While the Sixth Amendment has never been thought to guaran-
tee a right to a jury determination on punishment,' the circuits have

48 United States v. Bachynsky, 949 F.2d 722, 730 (5th Cir. 1991), cert. denied, 506 U.S. 850
(1992).

49 United States v. Crumbley, 872 F.2d 975, 976 (11th Cir. 1989).
50 The Eleventh Circuit addressed the same issue in United States v. Boatner, infra note 54,

which essentially overruled Crumbley.
51 Bachynsky, 949 F.2d at 730.
52 Id. (citing Crumbley, 872 F.2d at 977.)
53 Bachynsky, 949 F.2d at 730.
54 United States v. Boatner, 966 F.2d 1575 (11th Cir. 1992).
55 The Boatner court explained that when it heard the forfeiture issue in Crumbley that

court assumed, without deciding, that Rule 11(f) applied to the forfeiture portion of the plea
agreement and determined that the rule was satisfied if the entire record provided a factual basis
for the forfeiture. Crumbly, 872 F.2d at 976. It continued that it had rested their assumption
upon the holdings from the Fourth and Seventh Circuits. Boatner, 966 F.2d at 1581.

56 This is the CCE forfeiture provision reprinted supra note 10.
57 Boatner, 966 F.2d at 1581.
58 Id.
59 Id.
60 Spaziano v. Florida, 468 U.S. 447, 459 (1984) (right to a jury trial does not include a right

to a jury determination whether to impose a capital sentence).
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been split on the requisites for a waiver of the right to a jury determi-
nation of forfeitability under Rule 31(e).61

In an interesting opinion, the Seventh Circuit62 addressed this
issue. First, the court disposed of the presumption that the defendant
had a constitutional right to a jury trial on forfeiture issues.63 The
court reasoned, the defendant's right was legislatively created.' How-
ever, the court held that the right to a jury trial on issues involving
forfeiture was extremely important,65 and a waiver of that right was
valid only if the defendant's waiver was knowingly and voluntarily
made.6 6 Second, the court addressed the requisites for a valid waiver
of the right to a jury determination on forfeiture issues. On this issue,
the court concluded that execution of a written waiver of a jury deter-
mination was not required.67 The court reasoned that the absence of a
written waiver was probative of whether or not the waiver was valid,
but it was not dispositive. s In addition, the court held that a trial
judge's decision not to interrogate the defendant on the record to
ensure that he understood the right he was waiving did not warrant

61 Compare, e.g., United States v. Libretti, 38 F.3d 523, 531 (10th Cir. 1994)(case below);
United States v. Robinson, 8. F.3d 418,421 (7th Cir. 1993) ("a defendant's waiver of his statutory
right [under Rule 31(e)] to have a jury determine which portion of his property is subject to
forfeiture is only valid if knowingly and voluntarily made."); United States v. Garrett, 727 F.2d
1003, 1012 & n.6 (11th Cir. 1984) (a defendant has a constitutional right to a jury trial to deter-
mine forfeitability; waiver of the right must be in writing), affirmed on other grounds, 471 U.S.
773 (1985); United States v. Zang, 703 F.2d 1186, 1194-95 (10th Cir. 1982)("[t]he parties can
waive their right to a special verdict [under Rule 31(e)] by not making a timely request"), cert.
denied, 464 U.S. 828 (1983).

62 United States v. Robinson, 8. F.3d 418, 421 (7th Cir. 1993).
63 Id. at 420.

64 The court used BLACK'S LAW DICrIONARY to interpret Rule 31(e)'s use of a "special
verdict" as creating a legislatively approved criminal rule which provides "the basis for a right to
a jury determination on which of the defendant's assets are" forfeitable. Id.

65 Although waiver of a statutory right may be valid even if it is not knowingly made, the
court reasoned that there are certain rights that, even though they are statutorily created, they
are of such importance that they can only be waived voluntarily and knowingly. Id. at 421. As
an example, the court examined a defendant's statutorily created right to appeal his sentence.
The court concluded that every court that has addressed the issue of the right to appeal has held
that the right can be waived only if made knowingly and voluntarily and, the right to a jury
determination of forfeitability is at least just as important. Id.

66 Id.
67 United States v. Robinson, 8. F.3d 418, 422 (7th Cir. 1993).
68 Id.
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reversal.69 According to the Seventh Circuit, this constituted only
harmless error.70

The Eleventh Circuit71 addressed these same issues and arrived at
a different conclusion. First, the court decided that the defendant did
have a constitutional right, under the Sixth Amendment, to a jury
determination on the issue of forfeitability.72 Second, the court held
that a waiver of this right was valid only if it was made in writing.73

Relying on Federal Rule of Criminal Procedure 23(a),7 4 the court held
that a criminal defendant must be aware of his jury trial right before
waiving it and, in order to protect his constitutional right, must pro-
vide a waiver of his right in writing.75 The court continued that lack of
a written waiver served as grounds for reversal.76 In arriving at this
conclusion, the Eleventh Circuit clearly rejected the government's
contention that forfeiture was merely a matter of punishment, hence
not a separate issue for the jury.77

The Tenth Circuit 78 took a much more lenient approach to the
requisites for a waiver of a jury determination of forfeiture. This court
held that a defendant could waive his right to a special verdict on the
forfeiture issues by not making a timely request.79 8

0 As a result, the
court held that the jury's determination of the defendant's guilt had
the effect of a jury determination on forfeiture.8

69 Id.
70 Id.
71 United States v. Garrett, 727 F.2d 1003, 1012 (11th Cir. 1984), affd on other grounds, 471

U.S. 773 (1985).
72 The court based this conclusion on the fact that a forfeiture proceeding under 21

U.S.C.§ 848(a)(2) was in personam. Garrett, 727 F.2d at 1012.
73 Id.
74 "Cases required to be tried by jury shall be so tried unless the defendant waives a jury

trial in writing with the approval of the court and the consent of the government." FED. R.
CmiM. P. 23(a).

75 Garrett, 727 F.2d at 1012.
76 Id.
77 The court clearly stated that the right to a jury determination of forfeiture was equally

important even thought it follows a guilty verdict. Id. The court stated: "[W]e reject the govern-
ment's distinction between the trial on the issue of guilt and subsequent determinations, and the
government's characterization of forfeiture as 'essentially a matter of punishment' indistinguish-
able from ordinary sentencing." Id. at n.6.

78 United States v. Zang, 703 F.2d 1186 (10th Cir. 1982), cert. denied, 464 U.S. 828 (1983).
79 Id. at 1194-95.
80 By implication, the short holding on this issue seems to state that the defendant not only

does not have to give a written waiver of his right, but also, that he need not even know of his
right to a jury determination of forfeiture issues.

81 Zang, 703 F.2d at 1195.
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B. United States v. Libretti,82 the Tenth Circuit Enters the Fray

On appeal from the trial court's forfeiture order, Libretti argued
that there was not a sufficient nexus to support the forfeiture of
accounts containing legitimately acquired earnings and funds.83

Libretti conceded that he possessed forfeitable assets but asserted that
he agreed only to forfeit the assets listed in the indictment or only
property directly associated with the drug transactions. 84 He con-
tended that the plea agreement was ambiguous and vague, and that he
would not have knowingly and voluntarily agreed to forfeit all of his
property.85 Libretti argued that the trial court failed to make a factual
finding that the assets which he forfeited were a part of the offense for
which he was charged.86

The issue of whether Rule 11(f) applied to a stipulated asset for-
feiture in a plea agreement was an issue of first impression for the
Tenth Circuit. After reviewing the opinions of the four circuits that
had decided this same issue,87 the Tenth Circuit opted to follow the
reasoning of the Eleventh Circuit which held that "because the forfei-
ture provision [was] 'not a plea to a substantive charge, but a sanction
to which the parties agree[d] as a result of the defendant's plea,' Rule
11(f) only [applied] to the guilty plea. '8 8 The court bolstered its own
holding stating that because both parties acknowledged that criminal
forfeiture under 21 U.S.C. § 853 was a part of the sentence, not a part
of the substantive offense, the conclusion was correct.89 Since the plea
agreement was lawful and enforceable, Libretti should be bound by its
terms.90

Of greater interest, however, is the Tenth Circuit's treatment of
the legality of the plea agreement. Because the court interpreted for-
feiture merely as a sanction as a result of the defendant's plea, it was
only required to examine the plea agreement. The court first

82 38 F.3d 523 (10th Cir. 1994).
83 Id. at 527.

84 Id. at 529.
85 Id. (citing, United States v. Boatner, 966 F.2d 1575, 1581 (11th Cir. 1992)).
86 Libretti, 38 F.3d at 527.
87 United States v. Roberts, 749 F.2d 404 (7th Cir. 1984); United States v. Reckmeyer, 786

F.2d 1216 (4th Cir. 1985); United States v. Bachynsky, 949 F.2d 722 (5th Cir. 1991); United
States v. Boatner, 966 F.2d 1575 (11th Cir. 1992).

88 Libretti, 38 F.3d at 528.
89 Id.

90 Id. at 529.
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acknowledged that a defendant's guilty plea must be voluntary,9' then
recognized that a district court must ensure that a defendant under-
stands the mandatory maximum and minimum penalties.92 The court
reviewed the record and, citing to the record, wrote that at the Rule
11 hearing "[the defendant] stated that he understood the conse-
quences of his plea, including the fact that all of his property owned by
reason of any drug transaction could be forfeited."93 From this state-
ment the court concluded that "[n]othing in the record indicat[ed that
the] defendant's plea would have been different if he had been ques-
tioned further about forfeitability of his assets."9 4 Clearly, Libretti
was under the impression that he would only have to forfeit drug
tainted property. However, from Libretti's statement the Tenth Cir-
cuit concluded that all of his property was forfeitable and that a hear-
ing on forfeitability would not have changed his plea.95

Additionally, the Tenth Circuit justified the plea agreement
emphasizing that, because Libretti forfeited all his property, he
received a favorable sentence.96 Then, comparing the plea agreement
to a bargain, the court concluded that the government should not have
to undergo a fact-finding hearing and forego the benefit of the deal
that they had struck.9 7 As a result, the court concluded that Libretti
was not limited to having to forfeit only those assets directly related to
the CCE conviction.98

The Tenth Circuit gave short shift to Libretti's Rule 31(e) argu-
ment. Libretti argued that he was never advised of and did not waive
his right to a jury trial on the forfeiture issues. 99 First, the court stated
that Libretti had only a statutory right, rather than a constitutional
right, to have a jury determine which of his assets may be forfeited."°

Second, the court confirmed that a defendant's waiver of the "statu-

91 Id. at 529.
92 Id. The Federal Rules of Criminal Procedure require that, among other things, the dis-

trict court must ensure that the defendant understands the nature of the charge against him and
the mandatory minimum and maximum penalties. FED. R. CRM. P. 11(c)(1).

93 Libretti, 38 F.3d at 529 (emphasis added).
94 Id.
95 Id. at 530.
96 Id. at 529.
97 Id. at 530.
98 United States v. Libretti, 38 F.3d 523, 530 (1994).
99 Id.
100 Id. The court listed the cases that created the circuit split on this issue but did not focus

on the analysis of any other circuits.
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tory right to have a jury determine which portion of his property is
subject to forfeiture is only valid if it is knowingly and voluntarily
made."' 1 However, the court concluded that, since there was no evi-
dence that Libretti wanted a jury trial on the forfeiture issues or
thought that he was going to receive a jury trial, the plea agreement
was valid."°2 Basically, the court held that although waiver of the right
to have a jury determine forfeiture issues is valid only if knowingly
and voluntarily made, specific reference to the right of a jury trial on
these issues was not necessary if a defendant knowingly and volunta-
rily entered into a plea agreement. 1°3

IV. LIBRETTI V. UNITED STATES: THE OPINIONS

Noting the circuit split, the United States Supreme Court granted
certiorari to answer two questions. First, whether Federal Rule of
Criminal Procedure 11(f) applies to asset forfeiture provisions con-
tained in plea agreements; 1' and second, to determine the requisites
for the waiver of the right to a jury determination of forfeitability
under Federal Rule of Criminal Procedure 31(e).105 Justice O'Connor
delivered the opinion of the Court."°6

A. Justice O'Connor's Opinion for the Court

1. Rule 11(j) applies only to a plea of guilty not to a determination
of forfeiture issues

Libretti challenged the Court of Appeals' Rule 11(f) holding with
three primary arguments. First, Libretti argued that Rule 11(f) "by its
very terms, applied to a forfeiture provision contained in a plea
agreement."'" As such, because the trial court neglected to establish
a "factual basis" for the forfeiture, the Court should set aside the for-
feiture order.'0° Libretti conceded that, even if he did consent to the
forfeiture, absent a factual basis the plea agreement could not author-

101 Id. (quoting United States v. Robinson, 8 F.3d 418, 420 (7th Cir. 1993).).
102 United States v. Libretti, 38 F.3d 523, 531 (1994).
103 Id.
104 Libretti v. United States, 116 S. Ct. 356, 359 (1995).
105 Id.
106 Justices Souter and Ginsburg fied concurring opinions and Justice Stevens filed a dis-

senting opinion.
107 Libretti, 116 S. Ct. at 362.
108 Id.
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ize the forfeiture.'" The gravamen of this argument was that forfei-
ture served a separate substantive charge and, thus, required
individual treatment separate from the underlying charge. To support
this position, Libretti relied on Supreme Court precedent10° holding
that "forfeiture is a substantive charge in the indictment against a
defendant." ''

The Court, through Justice O'Connor, began their analysis of this
argument by looking at the text of the rule. After examining the plain
language of the rule, the Court disagreed with Libretti's assertion and
concluded that Rule 11(f) applies only to a "plea of guilty" and not to
a determination of forfeiture issues. 1 2 Supreme Court precedent" 3

clearly stated that Rule 11(f) applies only where a defendant has
admitted guilt to a substantive charge in an indictment and has waived
the right to a jury determination on that charge." 4 All that a trial
judge is required to do to satisfy the Rule 11(f) requirement is to
"determine that the conduct which the defendant admits constitutes
the offense charged in the indictment... to which the defendant has
pleaded guilty.""' 5 A forfeiture provision in a plea agreement falls
outside the scope of Rule 11(f) because forfeiture is an element of the
sentence imposed following a conviction or a plea of guilty." 6 The
Court pointed out that, according to their interpretation of the statu-
tory history, Congress intended for forfeiture to serve as a punishment
for various drug and racketeering offenses and not a separate substan-
tive offense.1 7

109 Id.
110 See Caplin & Drysdale, Chartered v. United States, 491 U.S. 617 (1989).
111 Id. at 628 n.5.
112 Libretti v. United States, 116 S.Ct. 356, 362 (1995).
113 The Court discounted Libretti's reliance on their holding in Caplin & Drysdale,

Chartered v. United States stating that their holding in that case was limited to a "defendant's
claim that his Sixth Amendment right to counsel for his defense could be transformed into a
defense to a forfeiture count in the indictment." Libretti, 116 S. Ct. at 363. The Court continued
stating that elsewhere in the opinion they confirmed that forfeiture is a penalty and part of the
sentence. Id.

114 Libretti, 116 S. Ct. at 362. See, e.g., United States v. Broce, 488 U.S. 563, 570 (1989)
("By entering a plea of guilty, the accused is not simply stating that he did the discrete acts
described in the indictment; he is admitting guilt of the substantive crime.").

115 Libretti, 116 S.Ct at 362-363 (quoting Advisory Committee's Notes on FED. R. CRIM. P.
11.

116 Libretti, 116 S. Ct. at 363.
117 Id. citing 21 U.S.C. § 848(a) ("A person convicted of engaging in a continuing criminal

enterprise shall be sentenced . . . to forfeiture prescribed in section 853"); 21 U.S.C.
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Second, Libretti argued that forfeiture, under 21 U.S.C. § 853,
was not just an aspect of sentencing but, instead, a hybrid that shared
elements of a substantive charge and a punishment imposed for crimi-
nal activity." 8 In support of this contention, Libretti pointed to Fed-
eral Rules of Criminal Procedure 7(c)(2),19 31(e),12  and 32(d)(2)12

1

which, he argued, treated forfeiture as a substantive criminal
charge."2 The Court found no support for this argument. Instead, the
Court concluded that, while these rules provided heightened proce-
dural protection, they did not change the fact that forfeiture was pun-
ishment.123 More important, the Court emphasized, was the fact that
evidence with respect to Rules 7, 31, and 32, has no bearing on the
construction of Rule 11124

Lastly, Libretti advanced three policy arguments for construing
Rule 11(f) as reaching asset forfeiture provisions of plea agree-
ments.12' First, a factual basis inquiry under Rule 11(f) was essential
to ensure that a forfeiture agreement was knowing and voluntary.126

Second, Rule 11(f) would protect a defendant against government
overreaching. 27 Third, Rule 11(f)'s factual basis inquiry was neces-
sary to ensure that the rights of third-party claimants were fully pro-
tected.12  Libretti failed to fully persuade the Court with any of these
arguments.

129

§ 853(a)("Forfeiture is imposed 'in addition to any other sentence'); S. REP. No. 98-225, p. 193
(1983)(criminal forfeiture "is imposed as a sanction against the defendant upon his conviction").

118 Libretti, 116 S. Ct. at 363.
119 No judgement of forfeiture may be entered in a criminal proceeding unless the indict-

ment or the information shall allege the extent of the interest or property subject to forfeiture.
FED. R. CRIM. P. 7(c)(2).

120 [A] special verdict shall be returned as to the extent of the interest or property subject
to forfeiture, if any. FED. R. CRIM. P. 31(e).

121 When a verdict contains a finding of criminal forfeiture, the judgment must authorize
the Attorney General to seize the interest or property subject to forfeiture on the terms the
court considers proper. FED. R. CRm. P. 32(d)(2).

122 Libretti, 116 S. Ct. at 363-64.
123 Id. at 364.
124 Id The Court found it improper that Libretti was using the Advisory Notes to Rule 31

to derive the meaning of FED. R. CarIm. P. 11. The Court stated that they "cannot agree that the
Advisory Committee's Notes on the 1972 amendment to Rule 31(e) sheds any particular light on
the meaning of the language of Rule 11(f), which was added by amendment to Rule 11 in 1966."
Id.

125 Libretti, 116 S.Ct. at 364.
126 Id.
127 Id.
128 Id.
129 Id. at 364-65.
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The Court agreed with Libretti's first policy argument to the
extent that a "plea of guilty" must be knowing and voluntary. 130 How-
ever, the Court re-emphasized their prior finding that a plea of guilty
and a forfeiture provision contained in a plea agreement are alto-
gether different matters.13 1 The Court concluded that if the voluntari-
ness of the defendant's concession to the sentence was at issue, then
the proper inquiry was whether the sentencing stipulation was
informed and uncoerced, not whether it was factually sound. 132

The Court again acknowledged the basic premise of Libretti's
second policy argument that a Rule 11(f) factual basis inquiry for for-
feiture issues would prevent governmental overreaching, but they
failed to find it persuasive. The Court agreed that 21 U.S.C. § 853
limited forfeiture to drug tainted property.133 Additionally, the Court
agreed that forfeiture provisions carry the potential for government
abuse.134 However, the Court concluded that this problem was more
properly addressed on a case-by-case basis by the lower courts135 and
that Rule 11(f) simply did not address prosecutorial overreaching. 136

The Court reasoned that while it was preferable that a settlement to
forfeit property be in writing and the facts supporting the forfeiture be
supported by the defendant, it was not required.137  Furthermore, the
sentencing judge was not bound by a plea agreement and was free to
impose any sentence he felt was justified. 3 8

The Court flatly rejected Libretti's third policy argument that a
Rule 11(f) factual basis hearing preserved third-party claimants'
rights. Libretti argued that a defendant would have no incentive to
resist the forfeiture of assets in his possession belonging to a third

130 Libretti v. United States, 116 S. Ct. 356, 364 (1995).
131 Id.
132 Id.
133 Id.
134 Libretti v. United States, 116 S. Ct. 356, 365 (1995).
135 Id. The Court noted that while forfeiture provisions "can be devastating when used

unjustly," that class of cases "can be dealt with individually by the lower courts, when (and if)
any such cases arise." Id. (quoting Caplin & Drysdale, Chartered v. United States, 491 U.S. 617,
635 (1989).

136 Libretti, 116 S. Ct. at 365.
137 Id. The Court noted a new policy enacted by the Department of Justice to instruct that,

among the procedures necessary to ensure a valid forfeiture agreement, "[t]he settlement to
forfeit property must be in writing and the defendant must concede facts supporting the forfei-
ture." d. (citing Department of Justice Revised Policy Regarding Forfeiture by Settlement and
Plea Bargaining in Civil and Criminal Actions, Directive 94-7 at 13 (Nov. 1994)).

138 Libretti, 116 S. Ct. at 365.
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party.139 A factual basis inquiry would conserve judicial resources to
establish a factual basis for forfeited property at a Rule 11(f) hearing
instead of having the third-parties later bringing individual claims. 40

The Court found no credence in this argument and stated that third
party interests have no place in a Rule 11(f) hearing.' 4 '

Applying the foregoing analysis, the Court affirmed the Court of
Appeals decision with regard to Rule 11(f). First, the Court held that
forfeiture was an element of the sentence imposed following convic-
tion or a plea of guilty. 42 Second, the Court held that forfeiture was
not a separate substantive offense but, instead, an element of the sen-
tence, and therefore forfeiture issues fall outside of the scope of Rule
11(f). 143 As a result, the district court was not required to establish a
factual basis for the forfeiture and did not err in issuing a forfeiture
order.'"

2. The Rule 31(e) right need not be knowingly nor voluntarily
waived

Libretti's second challenge was that his Rule 31(e) right was not
adequately waived.'45 Libretti argued that a defendant possessed a
constitutional and statutory right to a jury determination of forfeiture
issues and that this right "cannot be waived absent specific advice
from the district court as to the nature and scope of th[e] right and an
express, written agreement to forego the jury determination on forfei-
tability."'146 The Court rejected this requirement.

The Court made clear that the Rule 31(e) right was statutory in
nature and was not the equivalent of the Sixth Amendment right to a
jury determination of guilt or innocence.'47 Because forfeiture was an
aspect of sentencing, it did not fall within the Sixth Amendment's pro-
tection.'" Additionally, the defendant did not have the "constitu-

139 Id.
140 Id.

141 Id.
142 Id. at 363.

143 Libretti v. United States, 116 S. Ct. 356, 363 (1995).
144 Id. at 367.
145 Id.
146 Id.
147 Id. at 367-68.
148 Libretti v. United States, 116 S. Ct. 356, 368 (1995).
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tional right to a jury determination as to the appropriate sentence to
be imposed." '149

The Court reasoned that to establish an adequate waiver of a
defendant's Rule 31(e) right a district court need not make specific
reference to the rule,15° "nor must the district court inform the defend-
ant that a plea of guilty will result in a waiver of the Rule 31(e)
right." '5  Based on Rule 11(c), 152 the Court concluded that a defend-
ant need only be apprised by the district court that he relinquished
certain constitutional rights by pleading guilty.15 3 Because Rule 31(e)
does not create a constitutional right, a district court is not required
to mention the right;154 however, a district court judge has the discre-
tion to inform the defendant if he feels it is likely to be of real
significance. 55

Applying this analysis to the particular facts of this case, the
Court concluded that Libretti properly waived his right to a jury
determination on the forfeiture issues.'56 The Court determined that
Libretti's waiver was adequate based on two primary facts. First,
Libretti acknowledged in the plea agreement that by pleading guilty
he waived various constitutional rights, including the right to a jury
trial.1 57 Additionally, at the change of plea hearing the district court
judge reviewed with Libretti the consequences of pleading guilty
including the fact that the jury would be dismissed.151 Second, the
Court found persuasive that Libretti was represented by counsel at all
stages of the trial. 59 The Court reasoned that defense counsel had the

149 Id. at 367-68. See, e.g., McMillan v. Pennsylvania, 477 U.S. 79, 93 (1986) ("[T]here is no
Sixth Amendment right to jury sentencing, even when the sentence turns on specific findings of
fact."); Cabana v. Bullock, 474 U.S. 376, 385 (1986) ("The decision whether a particular punish-
ment ... is appropriate in any given case is not one that we have ever required to be made by a
jury.").

150 Libretti, 116 S. Ct. at 368.
151 Id.
152 Rule 11(c) details the information that a district court must communicate to a defend-

ant to ensure that a guilty plea is valid. Id. See Advisory Committee's Notes on 1974 Amend-
ment of FED. R. CRIM. P. 11(c) (the Rule "codifies... the requirements of Boykin v. Alabama,
395 U.S. 238 (1969), which held that a defendant must be apprised of the fact that he relin-
quishes certain constitutional rights by pleading guilty").

153 Libretti, 116 S. Ct. at 368.
154 Id.
155 Id. (citing Advisory Committee's Notes on 1974 Amendment of FED. R. CrM. P. 11).
156 Libretti, 116 S. Ct. at 369.
157 Id. at 368.
158 Libretti v. United States, 116 S. Ct. 356, 368 (1995).
159 Id.
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responsibility of informing the defendant of the advantages and disad-
vantages of a plea agreement. 6 ° The Court concluded that the plea
agreement along with the plea colloquy provided an adequate waiver
of Libretti's right to a jury determination of forfeitability under Rule
31(e).161

Although the Court did not state a clear holding for the requisites
of a waiver of a jury determination under Rule 31(e), it can be
inferred: Rule 31(e) is a statutory right rather than a constitutional
right. 62 As such, a defendant does not have a right to a jury determi-
nation on the forfeiture issues, 63 nor must a district court apprise a
defendant of the Rule 31(e) right.64 From this analysis, the Court
seems to conclude that a defendant does not have a right to a Rule
31(e) hearing and, to waive that right, a defendant need only plead
guilty to the underlying offense.

B. Justice Souter Concurring - The Court's General Advice to a
Defendant Satisfies Rule 31 (e)

In a brief concurring opinion, Justice Souter expressed his agree-
ment with the majority's holding as to Rule 11(f). 65 Justice Souter
concurred to express his opinion regarding the majority's treatment of
Rule 31(e). He did not find it necessary for the court to reach the
question of whether the Sixth Amendment guaranteed a right to a
jury trial on the issue of forfeiture or whether the Constitution
required the district court to advise the defendant of whatever jury
trial right he may have. 6 6 Justice Souter believed that any such right a
defendant may have to a jury trial on the forfeiture issues was met by
the court's obligatory advice to the defendant of the right to a jury
trial generally.' 67 Because the defendant had received a copy of the

160 Id.
161 Id. at 369.

162 Libretti v. United States, 116 S. Ct. 356, 367 (1995).
163 Id. at 368.
164 Id.
165 Id. at 369.
166 Libretti v. United States, 116 S. Ct. 356, 369 (1995).
167 Id. (citing FED. R. CRiM. P. 11(c)(3) ("Before accepting a plea of guilty... the court

must address the defendant personally and in open court and inform the defendant of, and
determine that the defendant understands ... that the defendant has.. . the right to be tried by a
jury.")).
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indictment,"6 he would have naturally understood that his waiver of
the general right to a jury trial served as a waiver of the forfeiture
claim.

169

C. Justice Ginsburg Concurring - A Defendant Must Know of the
Rule 31(e) Right Before It Can Be Given Up Voluntarily

Justice Ginsburg agreed with the majority's holding regarding
Rule 11(f).17 Nonetheless, she filed a separate concurring opinion
because she reached a different conclusion than the majority and Jus-
tice Souter regarding Rule 31(e). 7' According to Justice Ginsburg,
the Rule 31(e) jury trial right must be known in order to be given up
voluntarily. 72

Judge Ginsburg characterized Rule 31(e) as an "unusual
right. '173 As such, just as waiver of the right to a jury trial on the
underlying offense must be made intelligently, so too must the waiver
of the extraordinary right to a jury trial on the forfeiture issue be
made intelligently. 74 Justice Ginsburg disagreed with the majority's
approach and concluded that this uncommon right may not be prop-
erly recognized by a bare reading of the forfeiture clause in the indict-
ment.175  To satisfy the requirement that the defendant must
knowingly and voluntarily waive the right to a jury trial on the forfei-
ture issues, Justice Ginsburg proposed a procedure where the trial
judge would routinely apprise the defendant of his atypical Rule 31(e)
right at the plea hearing. 176

Although Libretti was not specifically apprised of his right to a
Rule 31(e) hearing, Justice Ginsburg did not find that this constituted
reversible error.177 According to Justice Ginsburg, at least two pretrial
references were made to the Rule 31(e) requirement which should
have informed Libretti of his right.17  The first was an exchange

168 Id. (citing FED. R. CRmr. P. 10 ("The defendant shall be given a copy of the indictment
or information before being called on to plead.")).

169 Libretti, 116 S. Ct. at 369.
170 Id.
171 Id.
172 Id.
173 Id. at 370.
174 Libretti v. United States, 116 S. Ct. 356, 370 (1995).
175 Id.
176 Id.
177 Id.
178 Id.
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between the court and Libretti's counsel regarding the need for a spe-
cial verdict form. 17 9 The second, and more informative, reference was
made by the judge to the jurors during voir dire.8° In this exchange,
the judge explained to the jurors that the indictment included "a pro-
vision for a forfeiture of all property of any kind constituting or
derived from proceeds" from Libretti's drug transactions and that, at
the end of the case, they would have to answer a specific question
relating to it.181 As a result of these two references, Justice Ginsburg
concluded that Libretti could not plead ignorance as to the existence
of the Rule 31(e) right. 82

D. Justice Stevens' Dissent - There Must Be a Factual Basis for
Forfeiture
While Justice Stevens agreed with almost all of the majority's

opinion with regard to Rule 11(f),183 he filed his dissent because he did
not believe that the record supported approval for forfeiture of all of
Libretti's property rather than just the assets described in Count 6 of
the indictment.18485 Citing Supreme Court precedent,186 Justice Ste-
vens argued that the judgment entered pursuant to a guilty plea must
not threaten statutory bounds.187 A trial court may only allow prop-
erty to be forfeited if there is a factual basis for the forfeiture.'88 Any
other procedure would allow the parties, rather than the law, to define
the limit on the court's authority to forfeit a defendant's property.'89

As a result, the Court of Appeals erred in holding that "simply

179 Libretti v. United States, 116 S. Ct. 356, 370 (1995).
180 Id.
181 Id. (citing 1 Tr.8 at 188.).
182 Libretti, 116 S.Ct. at 370.
183 Libretti v. United States, 116 S. Ct. 356, 371 (1995). Justice Stevens stated that he

agreed with the majority's conclusions "(1) that Federal Rule of Criminal Procedure 11(f) does
not create a duty to determine that there is a factual basis for forfeiture of assets ... and (2) that
the record in this case does establish a factual basis for forfeiting the assets described in Count 6
of the indictment." Id. at 370.

184 Id. at 371.
185 With regard to Rule 31(e), Justice Stevens agreed with Justice Ginsburg that the Rule

31(e) jury trial right must be known in order to be given up voluntarily. Id. at 371, n.2.
186 Id. at 371. Bigelow v. Forest, 9 Wall. 339, 351 (1870) (holding that a court "transcend[s]

its jurisdiction" when it orders the forfeiture of property beyond that authorized by statute).
187 Libretti v. United States, 116 S. Ct. 356, 371 (1995). In this case the statute authorizing

forfeiture was 21 U.S.C. § 853 so the court must not allow forfeiture to exceed the boundaries
prescribed by this statute.

188 i.

189 Id. at 370.
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because the defendant unequivocally agreed to 'forfeit all property,'
that the law authorized the forfeiture of all of his assets."'19

In construing forfeiture as part of the sentence, Justice Stevens'
main concern was conforming the sentence to the law. 191 He inter-
preted Rule 11(f) to mean that there must be a factual basis for the
defendant's plea of guilty."92 As a result, the trial court must insure
that the sentence that is imposed is not greater than the maximum
prescribed for the admitted offense.' 93 Based on this interpretation,
Justice Stevens had two concerns. The first was protecting a defend-
ant's pre-existing right not to receive a sentence beyond statutorily
prescribed limits.94 The second was to assure that the defendant does
not bargain for a lighter sentence by agreeing to forfeit property to
which the government has no statutory entitlement.195 Justice Stevens
concluded that the court was not free to exceed statutory boundaries
simply because the defendant has agreed to permit it to do so. 196

This, he argued, would allow the parties to define the limits of the
court's power.197

Justice Stevens filed his dissent simply because he believed that
the forfeiture order must be reversed because the record did not pro-
vide a factual basis for the forfeiture outside of Count 6 of the indict-
ment. 98 As an example to support his argument, Justice Stevens
asserted that there was nothing in the Court's opinion which provided
a basis for concluding that Libretti's bank account from his youth was

190 Id. (citing Libretti, 38 F.3d 523, 526 (10th Cir. 1994)).
191 Libretti, 116 S. Ct. at 371.
192 Libretti v. United States, 116 S. Ct. 356, 371 (1995).
193 Id.
194 Id.
195 Id. at 370.
196 Libretti v. United States, 116 S. Ct. 356, 370 (1995). Justice Stevens finds the Seventh

Circuit's holding that "[t]he mere fact that the defendant has agreed that an item is forfeitable, in
a plea agreement, does not make it so" persuasive. Id. (citing United States v. Roberts, 749 F.2d
404, 409 (7th Cir. 1984)).

197 Libretti, 116 S. Ct. at 370.
198 Id. In his dissent, Stevens claims that the District Court rested its forfeiture order

merely on Libretti's stipulation that certain assets were forfeitable. Justice O'Connor responded
to this assertion in her majority opinion arguing that there was ample evidence that the District
Court both understood the statutory requisites for criminal forfeiture and that the District Court
found that they were satisfied. Id. at 365. Justice O'Connor argued that the District Court judge
found the requisite factual nexus between the property forfeited and Libretti's drug activity. Id.
The judge based his opinion on the four days of testimony before Libretti agreed to the plea
agreement. Id. at 366. Additionally, Justice O'Connor argued that the District Court judge
based his finding on the fact that Libretti's legitimate income could not support his expenses. Id.
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subject to forfeiture.199 To satisfy Justice Stevens, a district court must
independently make a determination as to which assets are forfeitable
and the court should not rely on a defendant's mere stipulation.2 °

V. ANALYSIS

A. Rule 11(f)

The Court approached Libretti's Rule 11(f) argument by looking
at the text of the rule.20 a The Court concluded that the rule applied
only to guilty pleas and not to a determination of forfeiture issues.20 2

Based on the language and history of Rule 11(f), the Court seems to
have applied a correct view of the statute.

What is now Section (f) was added to Rule 11 in 1966.203 The
purpose of the new provision was to require the trial court to satisfy
itself that there was a factual basis for a defendant's guilty plea before
entering judgement."0 4 Congress' intent in passing the statute was to
protect a defendant who might plead guilty to a crime without realiz-
ing that his conduct did not fall within the charge.20 Throughout its
history, the Rule 11 language has required the court to assure that
there was a factual basis for a defendant's plea. °6

Neither Rule 11 itself, nor the advisory committee notes have
specifically referred to forfeiture (either as a separate substantive
offense or as element of punishment) or to a requirement that the
court make a factual determination as to whether the defendant
understands the sentence that will be imposed. In this case, the
majority determined that forfeiture was not a separate substantive
offense but, instead, an element of the sentence. They arrived at this
determination by examining the criminal forfeiture20 provision of the
Comprehensive Drug Abuse Prevention and Control Act of 1970.20
Based on legislative history, Rule 11 seems to apply only to the sub-

199 Id at 371.
200 Id,
201 Libretti v. United States, 116 S. Ct. 356, 362 (1995).
202 Id,
203 See FED. R. CRIM. P. 11 Advisory Committee Notes on 1966 amendments.
204 Id.
205 Id.
206 See FED. R. CRIM. P. 11 Advisory Committee Notes on 1974 amendments.
207 See 21 U.S.C. § 853(a) (1988).
208 See 21 U.S.C. § 848(a) (Any person who engages in a continuing criminal enterprise

shall be sentenced ... to the forfeiture prescribed in section 853 of this title).
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stantive charges. By refusing to require a factual basis inquiry for for-
feiture issues, the Court seems to have interpreted the statute
correctly.

However, while analytically and historically correct, if the major-
ity had decided to extend the Rule 11 factual inquiry basis to forfei-
ture issues, they could have solved more troubling situations that arise
when a defendant is faced with the forfeiture of property.20 9 These
situations revolve around the rights of a criminal defendant with
three common characteristics: (1) the defendant has been charged
under the CCE statute,21° (2) the defendant will have some property
forfeited, and (3) the defendant agrees to plead guilty to the charge
and enters into a plea agreement.

The first troubling situation arises when a defendant is not prop-
erly advised or does not have competent counsel. The defendant fac-
ing forfeiture risks having all of his property taken, even non drug-
tainted property. Libretti offered this argument to the Supreme Court
claiming that if the Court extended the Rule 11(f) hearing to forfei-
ture issues then the Court could prevent prosecutorial overreaching.211

While the Court recognized that there was the potential for govern-
ment abuse, they reasoned that this problem should be addressed on a
case-by-case basis by the lower courts.212

However, the Court's response is not adequate. The lower courts
will not be able to deal with government overreaching because they
will not know that it is occurring. They will not know that it is occur-
ring because they are not assuring that there is a factual basis for the
assets subject to forfeiture. It is exactly because the courts are not
engaging in a factual basis inquiry for forfeiture that the government
has the opportunity to overreach its boundary and acquire property
that does not fall within the confines of the applicable statute.

209 The Court could have possibly extended Rule 11(f) to forfeiture issues through the
language in the advisory notes to Rule 31(e). In the notes to the 1972 Amendment, the commit-
tee stated that the Advisory Committee Notes to Rule 7(c)(2) creates the assumption that "crim-
inal forfeiture is an element of the offense to be alleged and proved. See FED. R. CRIM. P. 31(e)
Advisory Committee Notes on 1972 amendment. Rule 31(e) was enacted to deal with forfeiture
issues specifically and it would seem to be a solid foundation by which to extend the factual basis
inquiry to forfeiture.

210 The same problems arise for a defendant that has been charged under a RICO statue
but, since Libretti dealt with CCE, this analysis deals with a defendant that has been charged
under CCE specifically.

211 Libretti v. United States, 116 S. Ct. 356, 364 (1995).
212 Id. at 365.
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This result creates a perverse incentive for the government.
When the Government acquires forfeited property they are basically
increasing their own coffers, the Asset Forfeiture Fund.213 The Asset
Forfeiture Fund is an account into which all proceeds of forfeitures
are deposited.214 Although Congress has the right to most of the
funds, the Attorney General generally retains more than $75 million
annually for discretionary purposes.215 Because the government has
an interest in the property they recover, an incentive has been created
for the government to make more arrests, or perhaps only focus their
arrests, on the defendants who have the most valuable property
instead of those who pose the greatest threat to society.

In fact, in a recent case,216 the Supreme Court made reference to
a memo from the Attorney General of the United States to all offices
of the U.S. Attorneys around the country. The memo stated that all
of the U.S. Attorneys' offices needed to dramatically increase the rate
of forfeitures in the last three fiscal months of the year in order to
meet their budget projections.217 As long as law enforcement has an
interest in the property it recovers, it is going to be more interested in
forfeiture cases, and in abusing and violating citizens' rights in order
to obtain more property.218

A second situation arises if the defendant is competently advised.
A competent attorney will be aware that his client, the defendant, will
potentially lose all of his assets if he agrees to a plea. To prevent this
result, the attorney may forego entering plea discussions and force a
trial just so his client will have the opportunity of having a jury deter-
mine which of his assets will be subject to forfeiture. The defendant
no longer will have the incentive to agree to plea and, hence, reduce
the strain on the court's case load. A subset of this problem is the

213 See, e.g., Arthur W. Leach and John G. Malcolm, Criminal Forfeiture: An Appropriate
Solution to the Civil Forfeiture Debate, 10 GA.ST.U.L.REV. 241 (1994).

214 Id. at 243. 28 U.S.C. § 524(c) (Supp.IV 1992) establishes the fund and sets forth the
authorized uses for the forfeited funds. Id.

215 Id. at 243. See also 1991 U.S. DEP'T OF JUST., ANN. REP. OF THE DEP'T OF JUs-r. ASSET
FORFErrURE PROG. 56 ($78.8 million in surplus).

216 United States v. James Daniel Good, 114 S. Ct. 492 (1993).
217 Id. at 502, n.2.
218 See Richard J. Troberman, Double Jeopardy in Forfeiture Law: Keeping the Defense

Bar's Winning Streak Alive, vol. 21 J. LEGIS. 197, 199 (1995).
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separate procedural problems that arise at the trial. However, discus-
sion of the problems faced at trial is beyond the scope of this note.2 19

The third situation evolves from awareness of the first two situa-
tions. Recognizing the fact that the government gets to keep the
property that they recover, a defendant with sly, competent counsel
has the opportunity to enter into a mutually beneficial agreement.
Recognizing that his client, the defendant, has substantial non-drug-
tainted assets, after consulting with his client, the attorney can offer
the non-drug-tainted-assets to the government in exchange for a
lighter sentence. As a result, the defendant receives a lighter sentence
and the government receives compensation in the form of non-drug
tainted assets.

While buying a lighter sentence is seemingly unconstitutional, 220

the Tenth Circuit seemed to embrace just this result in its opinion in
this case.22 In their decision, the Tenth Circuit conceded that Libretti
forfeited non-drug-tainted assets;222 however, it continued, Libretti
was not limited to forfeiting only those assets relating to the charge.2 3

The court compared the plea agreement to a bargain and concluded
that Libretti received a favorable plea agreement in exchange for
forfeiting all of his property.224 The Tenth Circuit was more concerned
with preserving the government's "benefit of its bargain"225 than
assuring a constitutional result.

By opting not to extend the Rule 11(f) factual basis inquiry to
forfeiture issues, the Court failed to address these crucial problems.
As a result of the Court's holding, criminal defendants facing forfei-
ture of property face one of two fates. They either become subject to
government overreaching and lose all their property, or they trade

219 For a discussion of these problems, see Eric R. Markus, Procedural Implications of For-
feiture Under RICO, The CCE, and the Comprehensive Forfeiture Act of 1984: Reforming the
Trial Structure, 59 TEMP. L.Q. 1097 (1986) (suggesting that the trial should be bifurcated to
preserve the rights of a criminal defendant).

220 Justice Stevens addressed the issue of bargaining for a better sentence in his dissent and
flatly concluded that it was illegal. Libretti v. United States, 116 S. Ct. 356, 370 (1995). He
stated that the "the law alone defines the limits of a court's power" and "a judgment imposing
punishment in excess of statutory authorization is not merely voidable, but void." Id. at 371
(citing Ex Pane Lange, 19 Wall. 163, 178 (1874)).

221 United States v. Libretti, 38 F.3d 523, 529 (10th Cir. 1994).
222 Id. (stating "defendant agreed to forfeit all of his assets, including some that on their

face had no connection with his drug dealings ..
223 Id.
224 Id.
225 Id.
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non-drug-tainted assets in exchange for a lighter sentence. The first
situation creates an unauthorized taking of property and the second
creates an unconstitutional sentencing procedure.

B. Rule 31(e)

Rule 31(e) amended the Federal Rules of Criminal Procedure in
1972. Section (e) was added to existing Rule 31 in response to the
Organized Control Act of 1970 and the Comprehensive Control Act
of 1970.226 In addition to Section (e) of Rule 31, Congress amended
Rule 7 to include Subdivision (c)(2).227 Together, these new amend-
ments were intended to provide procedural implementation of the
new forfeiture provisions in the Organized Control Act of 1970 and
the Comprehensive Control Act of 1970.2  Congress was, in effect,
re-establishing limited common law forfeiture.229 Under common law,
the defendant was entitled to receive notice, trial, and special jury
findings on factual issues surrounding the forfeiture following the
criminal conviction.230 Rule 7(c)(2) was to provide the notice and
Rule 31(e) was to provide the special jury finding on forfeiture.2 31

The majority opinion seems to make the Rule 31(e) right irrele-
vant if a defendant agrees to a plea agreement. While the legislative
history portrays Rule 31(e) as a necessary procedural protective
device to assure that the Attorney General seizes only drug tainted
property, the Court diminishes the rule to virtual non-existence in
cases where a defendant pleads guilty. The rule becomes a non-factor
because the defendant need not even know about the rule to waive his
right to a jury determination on forfeiture. According to the majority,
the trial court need not make reference to the rule or inform the
defendant as to his rights under the rule.232 Instead, the judge has the
option to inform the defendant of his right if he believes it to be of
significance.233 This conclusion is impractical. The Court would have
reached a more effective and proper decision if they had followed
Judge Ginsburg's concurring opinion.

226 See FED. R. CRIM. P. 31, Notes of Advisory Committee on Rules, 1972 Amendment.
227 See FED. R. CRIM. P. 7, Notes of Advisory Committee on Rules, 1972 Amendment.
228 Id.
229 Id.
230 Id.
231 Id.
232 Libretti v. United States, 116 S. Ct. 356, 368 (1995).
233 Id. at 368.
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Forfeiture is a serious penalty and one that, as discussed earlier,
has the potential for abuse. In addition, the Rule 31(e) right is atypi-
cal; it is not likely that a defendant is automatically aware of its exist-
ence. Most importantly, however, is the ease in which the defendant
could be appraise of his rights under the rule. As Justice Ginsburg
points out "[c]larity... is easily achieved" by informing the defendant
of his right at the plea hearing.234 Because important property rights
are at stake and because the defendant could easily and quickly be
advised of his rights under Rule 31(e), the court would have created a
more effective and proper decision if they had held that waiver of this
right should be dependant on the defendant's knowledge of the right.

VI. CONCLUSION

With Libretti, the Court was faced with an opportunity to pre-
serve property rights. By extending Rule 11(f) to cover forfeiture pro-
visions and requiring voluntary knowledgeable waiver of the Rule
31(e) right, the Court could have protected a criminal defendant from
losing property that otherwise would not have been subject to forfei-
ture. Instead, criminal defendants in situations similar to Libretti's,
who agree to enter into plea agreements and are not informed as to
what property will be forfeited, will find themselves in the following
dilemma.

A defendant willingly agrees to enter into a plea agreement and
to forfeit all drug related assets, unbeknownst to him that once he
enters into the plea agreement he loses all of his rights. Later, after
the plea has been entered into, the government comes to take the
defendant's property. Then the question comes up, "What is related
to the drugs?" To which the government responds, "Everything." At
this point the defendant is stripped of all his possessions, drug-tainted
or not. Additionally, the defendant has no remedy because he agreed
to the plea agreement. The court was not required to assure that the
property taken was drug-tainted because forfeiture was only part of
the sentence. A jury did not decide what assets were drug-tainted
because the defendant waived his right without knowing that the right
existed. The defendant cannot appeal the decision because the
defendant cannot take away the benefit of the governments bargain.

234 Id. at 370.
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The court should have addressed this unconstitutional taking of
property by requiring that the trial judge engage in a factual inquiry to
assure that all assets forfeited are drug-tainted. In addition, the court
should have required that, to waive his right to a jury determination
on which assets are drug-tainted, the defendant do so knowingly.


