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UNITED STATES v. ARMSTRONG:
THE UNITED STATES SUPREME COURT'S FIRST "CRACK" AT

THE STANDARD FOR DISCOVERY IN SELECTIVE
PROSECUTION CHALLENGES

John K. Martinelli*

During the publication process of this Note, the United States
Supreme Court handed down its decision in United States v. Arm-
strong on May thirteenth, 1996. Therefore, the majority of this article
remains in the future tense as the author drafted it. Section IV, Part B
of the Analysis briefly addresses the Supreme Court Opinion and Sec-
tion V has been modified to reflect the result of the Court's decision.

I. INTRODUCTION

United States v. Armstrong1 presents the question of whether the
United States Court of Appeals for the Ninth Circuit correctly
decided the required standard to achieve discovery from the govern-
ment on a claim of selective prosecution.2 The United States District
Court for the Central District of California ordered discovery based
upon the defendants' alleged evidence of selective prosecution; fol-
lowing the Government's refusal, District Judge Marshall dismissed
the indictments. The Ninth Circuit affirmed, holding that the District
Court did not abuse its discretion in ordering discovery, and subse-

* Third-year law student at George Mason University School of Law, 1996-97. M.A. in
National Security Studies from Georgetown University, 1987; B.S. in Political Science from the
U.S. Naval Academy, 1986.

1 116 S. Ct. 1480 (1996).
2 Petitioner's Brief at i, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157).
3 United States v. Armstrong, 48 F.3d 1508, 1511-12 (9th Cir. 1995) (en banc).
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quently dismissing the indictments, based upon a single statistical
study of closed cases.4

Among the Federal Courts of Appeal there are several
approaches to the issue of discovery in selective prosecution cases.
The predominant standard required for discovery is one of establish-
ing a colorable basis "'for the existence of both discriminatory appli-
cation of a law and discriminatory intent on the part of government
actors."' 5 When the Supreme Court granted certiorari, it limited the
question presented to a review of the discovery standard used by the
Ninth Circuit below.6

This note is partitioned into five sections. Section II presents a
statement of the facts, including the procedural posture. Section III
details a discussion of the settled law and a summary of the Ninth
Circuit en banc panel decision.7 Section IV provides the author's
analysis of the issues and Section V contains the conclusion.

II. STATEMENT OF FACTS

In April, 1992, the federal government charged defendants Chris-
topher Armstrong, Aaron Hampton, Freddie Mack, Shelton Martin,
and Robert Rozelle with possession with intent to distribute cocaine
base, known colloquially as "crack" or "rock."8 The arrests and
charges followed a combined federal and state task force investigation
involving agents from the Bureau of Alcohol, Tobacco and Firearms
and local Inglewood, California, police officers.9

The government charged all of the defendants under 21 U.S.C.
§ 846, with conspiracy to distribute cocaine base. 10 In addition, the
prosecution charged some of the defendants with the sale and distri-

4 Id at 1520 (Dismissal was granted after the government refused to comply with discovery.
The study consisted of all closed cocaine base prosecutions defended by the Federal Public
Defender in the Central District of California. This study will be discussed further in Section II
of this casenote, infra).

5 Armstrong, 48 F.3d at 1520 (Wallace, C.J., concurring) (quoting United States v. Bour-
geois, 964 F.2d 935, 939 (9th Cir.), cert. denied, 506 U.S. 901 (1992)).

6 The analysis section of this note addresses the showing required for discovery in a selec-
tive prosecution challenge; however, the underlying issue of disparate sentencing for cocaine
base ("crack cocaine") versus powder cocaine bears and receives brief analysis by the author as
well. See infra note 226.

7 Armstrong, 48 F.3d 1508.
8 Id. at 1510.
9 Id. at 1510-11.
10 Id. at 1511; see 21 U.S.C. § 846 (1981).
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bution of cocaine base 1 and the use of firearms during drug traffick-
ing. 2 All five defendants are of African-American descent and the
government elected to prosecute them in federal court. 3

This decision to charge the defendants under the federal statute is
significant because 21 U.S.C. § 841(b) requires a minimum sentence of
ten years and a maximum sentence of life imprisonment for offenders
apprehended carrying more than fifty grams of crack cocaine.14 In
contrast, the corresponding California statute 15 imposes a minimum
sentence of three years and a maximum sentence of five years for the
same offense. 6 The disparity of sentencing between the state and fed-
eral systems gives cause for great concern for the particular defend-
ants in this case. The federal minimum and maximum sentences are
vastly greater than the corresponding sentences established by Cali-
fornia law.'7 The rules of credit for good behavior while incarcerated
differ between California and the Federal Prison system as well; thus
the sentencing disparity becomes greater when measuring "good
time" served on a sentence. 8

Before trial, the defendants filed a joint Motion for Discovery
and/or Dismissal of Indictment for Selective Prosecution. 9 They
presented statistical evidence to the District Court in support of their
motion. This evidence consisted of a composite of all federal narcotics
cases charged under 21 U.S.C. §§ 841 and 846, and closed by the Fed-
eral Public Defender's Office in 1991. The defendants were black in

11 21 U.S.C. § 841(a)(1) (1981); see Armstrong, 48 F.3d at 1511.
12 18 U.S.C. § 924(c) (1988); see Armstrong, 48 F.3d at 1511.
13 Armstrong, 48 F.3d at 1511; see 21 U.S.C. § 841 (1981).
14 Id. and 21 U.S.C. § 841(b).
15 California Health & Safety Code § 11351.5 (Deering 1993).
16 Armstrong, 48 F.3d at 1511.
17 Respondents' Martin, Hampton, Armstrong, and Mack Brief at 2, United States v. Arm-

strong, 1996 WL 17111 (U.S.) (No. 95-157), see also id. at 2 n.4.
Potential Sentences

State Sentence Federal Sentence
Armstrong 3-9 years 55 years to life
Hampton 3-14 years Mandatory life
Mack 3-5 years 10 years to life
Martin 3-10 years 35 years to life
Rozelle 3-13 years 45 years to life

18 Respondents' Martin, Hampton, Armstrong, and Mack Brief at 3, United States v. Arm-
strong, 1996 WL 17111 (U.S.) (No. 95-157) at 3.

19 Armstrong, 48 F.3d at 1511 (Defendant Martin filed the initial Motion which the other
four defendants joined in a timely fashion).
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all twenty-four of the cases.2 ° The prosecution provided no explicit
explanation to the district judge at the motion hearing; however, the
government's attorney denied knowledge of any racial reasons for this
particular prosecution.21

The defendants requested "documentary evidence or informa-
tion" which might prove relevant to their defense of selective prosecu-
tion.22 Rule 16(a)(1)(C) of the Federal Rules of Criminal Procedure
governs discovery in criminal cases; the rule requires the government
to furnish those documents which relate materially to a genuinely fea-
sible defense.3 The defendants in this case asserted that the govern-
ment had documentary evidence of the racial make-up of other
defendants arrested and prosecuted in federal court for cocaine base
offenses.24 The defendants sought to discover this evidence from the
prosecution.

The district court found the government's answer to the defend-
ant's discovery motion, insufficient and ruled for the defense. The
court ordered the prosecution to:

(1) provide a list of all cases from the prior three years in which the
government charged both cocaine base offenses and firearms offenses;
(2) identify the race of the defendants in those cases;
(3) identify whether state, federal, or joint law enforcement authori-
ties investigated each case; and
(4) explain the criteria used by the U.S. Attorney's Office for decid-
ing whether to bring cocaine base cases to the federal court.25

Following the granting of the motion, the prosecution complained to
the court about the time and effort which would be required to com-
ply with the discovery order. The district judge requested an estimate
of the delay necessary for compliance. In addition, the court con-
sented to a government request to file a memorandum asserting that

20 Id.
21 Id.
22 Respondents' Martin, Hampton, Armstrong, and Mack Brief at 14, United States v.

Armstrong, 1996 WL17111 (U.S.) (No. 95-157).
23 Id.
24 Id. at 3-4.
25 Armstrong, 48 F.3d at 1511.
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the government prosecution criteria for narcotics cases is exempt from
discovery; the government's argument failed. 6

The prosecution refused to comply with the discovery order and
filed a motion for reconsideration. The United States Attorney stated
to the court that if there was any evidence at all of selective prosecu-
tion, the government would voluntarily conduct a comprehensive
investigation, regardless of expense; even if the discovery motion did
not suffice for the required showing.27 Nonetheless, the government
maintained that the court should not have ordered discovery on this
claim of selective prosecution, "unless the defendant first met a high
evidentiary threshold."'

During the motion hearings, the government attempted to bolster
its case for reconsideration of the discovery order. Several declara-
tions and some factual evidence were offered by the prosecution. This
broad evidence attempted to justify the charges and reverse the dis-
covery order. Three law enforcement officers29 and two Assistant
United States Attorneys made these declarations. Together, these
declarations gave four explanations for the outward appearances of
discrimination created by the study:3°

(1) [S]ocioeconomic factors led certain ethnic and racial groups to be
particularly involved with the distribution of certain drugs and ...
blacks were particularly involved in the Los Angeles-area crack
trade;

31

26 Respondents' Martin, Hampton, Armstrong, and Mack Brief at 6, United States v. Arm-
strong, 1996 WL 17111 (U.S.) (No. 95-157).

27 Id.
28 Id. at 7.
29 Id. at 9. The officers included a Los Angeles Police Department officer, a Bureau of

Alcohol, Tobacco, and Firearms agent, and the Chief of the Federal Criminal Complaints sec-
tion. The LAPD officer stated that although he knew that most residents of the Inglewood area
were African American, he did not specifically know that the members of the crack ring in
question were African American. The BATF agent stated that the only reason the defendants
were "recommended for prosecution" was because the case, "met the guidelines of the United
States Attorney's Office." However, no official guidelines were disclosed and the declaration
did not identify the person who received the recommendation. The Chief of the Criminal Com-
plaints Section averred that the case at bar was prosecuted because it, "met the general criteria
applied to all cases brought for consideration." See infra note 37 and accompanying text.

30 United States v. Armstrong, 48 F.3d 1508, 1511 (9th Cir. 1995).
31 Id; see also Respondents' Martin, Hampton, Armstrong, and Mack Brief at 7-8 and n. 20,

United States v. Armstrong, 1996 WL 17111 (U.S.) (No. 95-157). "[T]he Government ... argued
... that the all black group identified by the study was the result, at least in part, of a tendency of
blacks to predominate in the sale of crack." The Government also contended that this evidence

1997]
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(2) [D]uring the three-year period, seven non-black defendants had
been prosecuted on federal cocaine base charges;32

(3) [M]any blacks had been tried in state court for cocaine base
offenses; and
(4) [T]he declarations contained a description of some of the general
factors on which.., federal prosecutors based their charging decisions
for crack-related offenses. 33

The government provided an empirical listing of narcotics
defendants over a three-year period and an explanation of some of the
factors involved in the decision making process for federal drug prose-
cutions. In addition, the government supplied a list of defendants
charged under 21 U.S.C. §§ 841 and 84631 over a three year period
(which did not include racial statistics) and several declarations assert-
ing explanations for federal cocaine base prosecutions of African-
American defendants.3 ' The factors the government expressly
addressed, in item four above, included: "the strength of the evi-
dence, the deterrent value of bringing the charge, the federal interest
in the prosecution, and the suspect's criminal history [as well as] other
unidentified 'race-neutral' criteria. '36 The Government elaborated
further on how the general criteria for federal cocaine base offenses

demonstrated that, "'[P]art of the reason why there apparently seem to be so many black
defendants that are coming forth in these sort of prosecutions, is that the particular type of
narcotic is controlled, in the large part, by street gangs ... [that] operate out of areas that are
very heavily minority, and so as a result of that, oftentimes, the type of dealers... are from these
street gangs [whose] ... membership. . . is fairly minority heavy, specifically black, African
Americans."'

32 Armstrong, 48 F.3d at 1511; see also Respondents' Martin, Hampton, Armstrong, and
Mack Brief at 8, United States v. Armstrong, 1996 WL 17111 (U.S.) (No. 95-157). The Respon-
dents' brief reports that the Assistant United States Attorney reported that the government
identified eleven non-black crack dealers prosecuted in Federal court. However, these defend-
ants were from the total three year study produced by the government (1988-1991) and all of
these defendants were later alleged to be Asian or Hispanic.

33 Armstrong, 48 F.3d at 1511 (the entire excerpted section from notes 28 through 32 is
drawn from the Ninth Circuit opinion; the cites to the Respondent's Brief are inserted only to
provide more detailed information).

34 The government provided computerized records detailing approximately 2,400 defend-
ants charged with drug offenses under 21 U.S.C. § 841 and 1,700 defendants charged with drug
conspiracy charges under 21 U.S.C. § 846 for the period from 1989 through 1992. Petitioner's
Brief at 6, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157). These lists did not
provide a racial breakdown to the respondents. Respondent Rozelle's Brief at 6, United States
v. Armstrong, 1996 WL 14112 (U.S.) (No. 95-157).

35 Armstrong, 48 F.3d at 1511.
36 Id. at 1511.



UNITED STA TES V. ARMSTRONG

applied to the instant case, asserting that the defendants in this case
were federally prosecuted because:

[the case] involved more than 100 grams of crack, which was in excess
of twice the amount necessary for a ten-year mandatory minimum
sentence; the case involved multiple sales and multiple defendants,
indicating a fairly substantial crack cocaine ring; the case was jointly
investigated by federal and state agencies; firearms were used in con-
nection with the drug trafficking; the evidence against respondents,
including audio and video tapes of respondents' illegal activities, was
strong; respondent Armstrong had made threats to the arresting
officers; and several of the respondents had committed prior narcotics
and firearms violations.37

The defense countered with affidavits from a halfway house coor-
dinator and an defense attorney not associated with the case, both of
whom related personal experiences in the field of cocaine base users,
dealers, and offenders. They spoke of the racial make-up of these
types of individuals and their different treatment within the criminal
justice arena." The halfway house coordinator reported in his state-
ment, that it had been his experience that, there was no racial dispar-
ity between the number of whites and blacks using and dealing crack
cocaine. The defense attorney stated that, in his many dealings with
courts and defendants, he had come to the conclusion that many non-
blacks were tried in state court for cocaine base crimes.3 9 Finally, a
Los Angeles Times newspaper article reporting on the "disparate fed-
eral sentences" for offenses involving cocaine base and powder
cocaine was submitted by the defense in an attempt to further
strengthen its argument.4"

The District Court denied the reconsideration motion holding
that the defendant's statistical evidence raised questions about the
government's motivation. The government could assuage these
doubts by opening to discovery, its federal charging and prosecution
criteria for this case and other cases similar to it.41 Notwithstanding

37 Petitioner's Brief at 5, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157).
38 Armstrong, 48 F.3d at 1511-12.
39 Id. at 1512.
40 Id.
41 Petitioner's Brief at 6-7, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-
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the denial, the prosecution continued to defy the court's discovery
order. This led the court to order a dismissal of the indictments. The
dismissal was stayed pending appeal to the Court of Appeals for the
Ninth Circuit. 2

The court of appeals reversed by a divided panel. 3 The court
held that the defendants must show a "colorable basis" for believing
that other similarly situated defendants have not been prosecuted in
order to satisfy the standard for discovery.44 The original Ninth Cir-
cuit panel found that the defendant's case study did not meet the
required showing for discovery because it contained no evidence that
others similarly situated had not been prosecuted in federal court.45

Using the "colorable basis" test from United States v. Bourgeois,' the
court of appeals majority in the initial appeal, determined that the
defendant's evidence did not establish a colorable basis for selective
prosecution, and stated that, "[w]ithout a colorable basis to believe
that others similarly situated were not prosecuted, the most reason-
able conclusion is that the defendant was selected for prosecution
because the government believed the defendant committed the
offense; the fact that the defendant is a member of a protected class is
coincidental. 47

The Ninth Circuit granted a rehearing of the case, en banc, to
resolve an intra-circuit conflict over the required showing for discov-
ery in selective prosecution claims.4 The en banc panel reversed and
held for the defendants.49 The Supreme Court granted certiorari in
late October 199550 and oral argument was heard in late February of
1996.51

42 Armstrong, 48 F.3d at 1512.
43 Petitioner's Brief at 7, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157)

(citing United States v. Armstrong, 21 F.3d 1431 (9th Cir. 1994), superseded by United States v.
Armstrong, 48 F.3d 1508 (9th Cir. 1995)).

44 Id. at 7.
45 Id.
46 964 F.2d 935, 939 (9th Cir.), cert. denied, 506 U.S. 901 (1992).
47 United States v. Armstrong, 21 F.3d 1431, 1437 (9th Cir. 1994); superseded by United

States v. Armstrong, 48 F.3d 1508 (9th Cir. 1995) (en banc).
48 Petitioner's Brief at 8, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157).
49 Id. at 8-9. A summary of this opinion (United States v. Armstrong, 48 F.3d 1508 (9th

Cir. 1995) (en banc)) follows at Section III, Part B infra.
50 United States v. Armstrong, 116 S. Ct. 377 (1995) and the United States LAW WEEK, 64

LW 3309, 10-31-95, Summary of Orders, Review Granted - Criminal Law and Procedure.
51 Linda Greenhouse, Justices Hear Arguments on Disparity in Cocaine Sentences, N.Y.

TIMES, Tuesday, February 27, 1996, at A-17.

[Vol. 7:1
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III. DISCUSSION

A. Background - Settled Law

1. Supreme Court Decisions and Related Authority
In Wayte v. United States, 52 the seminal case on selective prosecu-

tion, the Supreme Court held that, "the Government retains "broad
discretion" as to whom to prosecute. ' 53 Similarly, in Bordenkircher v.
Hayes,' the Court held "so long as the prosecutor has probable cause
to believe that the accused committed an offense defined by statute,
the decision whether or not to prosecute, and what charge to file or
bring before a grand jury, generally rests entirely in his discretion."55

The latitude given to prosecutors stems from the judiciary's under-
standing that the practice of prosecutorial discretion is an executive
branch function and the resources and abilities of the courts are inade-
quate to conduct unbridled review in this area. Moreover, the bur-
dens of tight review of the Government's prosecutorial decisions by
the judiciary on a case by case basis could severely restrict or even
cripple enforcement policies.56

In Wayte, the Court also held that "although prosecutorial discre-
tion is broad, it is not "unfettered. Selectivity in the enforcement of
criminal laws is... subject to constitutional constraints." '57 The equal
protection limits of the Constitution apply to prosecutorial discretion.
These limits are violated "[w]hen a defendant establishes that (1) simi-
larly situated persons of a different race have not been prosecuted and
(2) the difference in treatment is motivated by race."58 Decisions of a
prosecutor cannot be purposefully, "based upon an unjustifiable stan-
dard such as race, religion or other arbitrary classification . . .. 9

The standard required to be shown for a discovery motion in a
selective prosecution challenge, however, is less clear than that
required to prove a prima facie case. This is evidenced by the results
of the cases from the Circuits and the arguments of the parties in the

52 470 U.S. 598 (1985).
53 Id. at 607 (citing United States v. Goodwin, 457 U.S. 368, 380 n.11 (1982)).
54 434 U.S. 357 (1978).
55 Id. at 364.
56 Wayte, 470 U.S. at 607.
57 Id. at 608 (quoting United States v. Batchelder, 442 U.S. 114, 125 (1979)).
58 Petitioner's Brief at 12, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-157)

(citing Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886)).
59 Wayte, 470 U.S. at 608 (quoting Bordenkircher, 434 U.S. at 364; quoting Oyler v. Boles,

368 U.S. 448, 456 (1962)).
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case at hand. The Supreme Court has never before directly addressed
the issue of what is the required showing to obtain discovery in a
selective prosecution claim, it is an issue of first impression. 6

0

Justice Marshall's dissent in Wayte provides some insight. Mar-
shall noted that most of the Courts of Appeal required that a defend-
ant establish his right to discovery by showing that there was a
colorable basis for the selective prosecution claim.61 Justice Marshall
helped to define "colorable basis" by adding, "[i]n general, a defend-
ant must present "some evidence tending to show the existence of the
essential elements of the defense.""' ' 62

For discovery requests based upon claims of selective prosecu-
tion, the standard appears to be slightly less than a prima facie show-
ing of the required elements of selective prosecution. To prevail on a
prima facie case of selective prosecution, a defendant must show that
the decision to prosecute him "had a discriminatory effect and.., was
motivated by a discriminatory purpose. ' 63 A defendant so situated
must prove both

(1) that he has been 'singled out' while others similarly situated have
not been prosecuted; and
(2) that the decision to prosecute him was "invidious or in bad faith,
i.e., based upon such impermissible considerations as race, religion, or
the desire to exercise his constitutional rights." 64

The predominant standard for discovery requires a defendant to
present specific facts and not mere allegations that establish a colora-
ble basis for the existence of both discriminatory application of a law
and discriminatory intent on the part of the government.65

More recently, in Wade v. United States,66 the defendant conceded
in his brief, that he could only obtain discovery or an evidentiary hear-

60 Respondent Rozelle's Brief at 9, United States v. Armstrong, 1996 WL 14112 (U.S.) (No.
95-157).

61 Wayte, 470 U.S. at 623 (Marshall, J. dissenting). See, e.g., United States v. Murdock, 548
F.2d 599, 600 (5th Cir. 1977); United States v. Cammisano, 546 F.2d 238, 241 (8th Cir. 1976);
United States v. Berrios, 501 F.2d 1207, 1211 (2d Cir. 1974); United v. Berrigan, 482 F.2d 171,
181 (3d Cir. 1973).

62 Wayte, 470 U.S. at 624 (Marshall, J. dissenting) (quoting Berrios, 501 F.2d at 1211).
63 United States v. Greenwood, 796 F.2d 49, 52 (4th Cir. 1986) (quoting Wayte, 470 U.S. at

608).
64 Id. at 52 (citing Berrios, 501 F.2d at 1211).
65 United States v. Bourgeois, 964 F.2d 935, 939 (9th Cir.), cert. denied, 506 U.S. 901 (1992).
66 504 U.S. 181 (1992).

[Vol. 7:1
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ing after making a "substantial threshold showing."'67 In Wade, the
defendant was convicted on federal drug charges and gave informa-
tion to assist in the arrest of another drug dealer. He was given no
reduction in sentence for the information provided. The Court held,
in an opinion by Justice Souter, that district courts can review prose-
cution decisions with respect to downward departure sentencing rec-
ommendations by prosecutors, and that Wade failed to substantially
prove an "unconstitutional motive."'

The Respondents in this case raise as a possible argument, the
equal protection concept of "reasonable inference" from Batson v.
Kentucky.69 In Batson, the Court held that repeated peremptory chal-
lenges of African-American potential jurors can raise a "reasonable
inference" of discrimination on the part of the government. 71 In addi-
tion, when a prima facie case is made the prosecution assumes the
burden to produce race neutral reasons for the challenges.71

In contrast, the burden clearly rests with the petitioner in selec-
tive prosecution cases to show both discriminatory effect and discrimi-
natory purpose;72 however, circumstantial evidence of discriminatory
intent can be used by the defendant to prove a "disproportionate
impact" in the way the law is applied.73 The fact that a law has a
greater impact on one race than another can sometimes be used to
infer an "invidious discriminatory purpose" bearing in mind all of the
surrounding facts and circumstances. 74

Federal Rule of Criminal Procedure 16 governs discovery in crim-
inal cases.7 The Supreme Court has held that the adversarial system
gains fairness from a system of liberal discovery.76 However, the
Court has also held that the requirement for speedy expedition of
criminal charges forces a curtailment of discovery rights in criminal

67 Id. at 186.
68 Id. at 185-87.
69 476 U.S. 79, 93-97 (1986).
70 Id. at 97.
71 Id.
72 wayte v. United States, 470 U.S. 598, 608 (1985).
73 Respondent Rozelle's Brief at 16, United States v. Armstrong, 1996 WL 14112 (U.S.)

(No.95-157) (citing Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S.
252, 266 (1977); Washington v. Davis, 426 U.S. 229, 242 (1976)).

74 Washington v. Davis, 426 U.S. 229, 242 (1976).
75 FED. R. CRIM. P. 16 (cited in Respondents Martin, Hampton, Armstrong, and Mack

Brief at 18-19, United States v. Armstrong, 1996 WL 17111 (U.S.) (No. 95-157)).
76 Wardius v. Oregon, 412 U.S. 470, 473-74 (1973).
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cases and precludes a general right thereof.77 So the question of what
showing is required for a criminal defendant to be granted discovery
in a claim alleging selective prosecution remains yet unanswered.

2. The Law in the Federal Circuit Courts of Appeal

All of the circuits seem to follow some form of the "colorable
basis" test, however, the particular form is not especially consistent or
clear. The major cases cited by the parties in their briefs and by the
Ninth Circuit en banc opinion make this apparent.

Some of the circuits maintain a "colorable basis" test which
requires almost the same showing as a prima facie case. For instance,
the First Circuit held in United States v. Penagaricano-Soler78 that, "in
order to overcome the threshold presumption that the prosecutor
acted 'in good faith for reasons of sound governmental policy,'79 the
defendant must make a prima facie demonstration- (1) that . . .
others similarly situated have not generally been proceeded against
... and (2) that the government's discriminatory selection of him for
prosecution has been invidious or in bad faith .... ,,80

The defendant in Penagaricano-Soler was a Puerto Rican native
bank executive convicted of failing to file currency transaction
reports. 81 The court held that a defendant in a selective prosecution
claim merits an evidentiary hearing if he alleges sufficient facts which
tend to show that he has been selectively prosecuted, and by raising a
reasonable doubt about the appropriateness of the government's deci-
sion to prosecute;8 2 barring, of course, the prosecution's presentation
of "countervailing reasons."83 The district court refused further dis-
covery because the defendants' evidence was based entirely upon
press reports. The First Circuit affirmed the conviction.' 4

The Second Circuit also maintains a strict test for discovery in
selective prosecution claims. United States v. Berrios," United States

77 Weatherford v. Bursey, 429 U.S. 545, 559 (1977).
78 911 F.2d 833 (1st Cir. 1990).
79 Id. at 837 (quoting United States v. Saade, 652 F.2d 1126, 1135 (1st Cir. 1981)).
80 Id. (citing United States v. Union Nacional de Trabajadores, 576 F.2d 388, 395 (1st Cir.

1978) (quoting United States v. Berrios, 501 F.2d 1207, 1211 (2d Cir. 1974))).
81 Id. at 836.
82 Id. at 838 (quoting Saade, 652 F.2d at 1135).
83 Penagaricano-Soler, 911 F.2d at 838.
84 Id.
85 501 F.2d 1207, 1212 (2d Cir. 1974) (The Second Circuit held that a defendant was entitled

to discovery only if a "colorable basis" was established. The court remarked that evidence of

[Vol. 7:1
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v. Moon,8 6 and Saint German of Alaska Eastern Orthodox Catholic
Church v. United States,87 together hold that a district court need not
order an evidentiary hearing or discovery in the absence of a prima
facie showing of both elements of selective prosecution.88 Thus, the
Second Circuit maintains a very strict test for discovery in such
situations.

Similarly, the Eighth Circuit requires a prima facie showing of the
elements of selective prosecution before compelling discovery. In
United States v. Parham,89 the court held that a prima facie showing
must be made in two parts; first, that others similarly situated yet
unprosecuted exist, and second, that the government's prosecution
"was based on an impermissible motive such as race, religion, or the
exercise of constitutional rights."90 The Eighth Circuit maintains that
the defendant has a heavy burden and that without a prima facie
showing, the government is presumed to have acted in good faith.91

The Fifth Circuit recently ruled on a case very similar to United
States v. Armstrong in United States v. Cooks.92 After his federal con-
viction, the African-American defendant claimed he was selectively
prosecuted in federal court instead of state court due to the markedly
higher federal sentences for cocaine base offenses. Cooks presented
national reports and statistics which documented that minority drug
arrests had greatly increased in recent years and that African-Ameri-
cans comprised the overwhelming majority of arrests for possession of
"crack" cocaine.93 The district court held, and the Fifth Circuit
affirmed, that this evidence was insufficient to mandate discovery for
a claim of selective prosecution. The reports failed to establish that
other, non-African-American defendants, were prosecuted in state

similarly situated persons was not provided and questioned the discovery order of the district
court; however, they could find no abuse of discretion in the district court's issuing the order).

86 718 F.2d 1210, 1230 (2d Cir. 1983) ("Unwarranted judicial inquiries" into prosecutorial
motive undermine the strong public policy that resolution of criminal cases not be unduly
delayed by litigation over collateral matters.").

87 840 F.2d 1087 (2d Cir. 1988) (requiring a prima facie showing of the elements of selective
prosecution in order to obtain discovery).

88 Id. at 1095 (citing Moon, 718 F.2d at 1229) (The two elements of the test refer back to a
required showing of similarly situated yet not prosecuted parties and a discriminatory and invidi-
ous selection of the defendant by the government).

89 16 F.3d 844 (8th Cir. 1994).
90 Id. at 846 (citing United States v. Matter, 818 F.2d 653, 654 (8th Cir. 1987)).
91 Id. at 846.
92 52 F.3d 101 (5th Cir. 1995).
93 Id. at 105.
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court instead of federal court and there was no evidence whatsoever
to indicate a discriminatory intent on the part of the government.94

The court acknowledged that the standard imposed a "heavy burden,"
and held that the defendant's failure to show even a colorable basis of
selective prosecution precluded discovery in the case.95

The Fourth and the Eleventh Circuits have both adopted a form
of the "nonfrivolous showing" test from Justice Marshall's dissent in
Wayte. 96 In United States v. Greenwood, the Fourth Circuit held that a
defendant must make a "non-frivolous showing" of both elements of
selective prosecution in order to obtain an evidentiary hearing and the
related discovery.7 Similarly, the Eleventh Circuit has held that when
a defendant presents "sufficient evidence to establish a 'colorable
entitlement"' or adequately demonstrates facts which raise a reason-
able doubt as to the government's intent and elevate the question
beyond a frivolous showing, he has satisfied the discovery standard for
selective prosecution.98

The Third Circuit requires the establishment of a "colorable enti-
tlement" of discriminatory prosecution in order to achieve discovery.
In United States v. Berrigan,99 the court held that the defendants failed
to present evidence which indicated improper standards were used by
the prosecution and thus, did not prove a colorable entitlement to dis-
covery."° The failure to present even an inference of prosecutorial
intent was fatal to their discovery request.10 1 This test, although not as
strict as a prima facie showing, impliedly applies the standard to both
elements of the defense of selective prosecution.1 02

94 Id.
95 Id. Other Fifth Circuit opinions fall in line with the Cooks decision. See United States v.

Johnson, 577 F.2d 1304, 1309 (5th Cir. 1978) ("Since Johnson did not make a prima facie showing
that he was singled out for prosecution, he did not establish the materiality of the evidence
sought and, consequently, failed to establish his colorable entitlement to discover it."); United
States v. Kahl, 583 F.2d 1351, 1355 (5th Cir. 1978) (A defendant must show a "colorable claim of
selective prosecution.").

96 See supra notes 61-62 and accompanying text.
97 United States v. Greenwood, 796 F.2d 49, 52 (4th Cir. 1986) (emphasis added) (citing

Wayte v. United States, 470 U.S. 598, 623-24 (1985) (Marshall, J., dissenting)).
98 United States v. Gordon, 817 F.2d 1538, 1540 (11th Cir. 1987), rev'd and vacated in pan

on other grounds, 836 F.2d 1312 (11th Cir.), cert. denied, 487 U.S. 1265 (1988) (quoting United
States v. Hazel, 696 F.2d 473, 475 (6th Cir. 1983)).

99 482 F.2d 171 (3d Cir. 1973).
100 Id. at 181; see also In Re Grand Jury, 619 F.2d 1022, 1030 (3d Cir. 1980).
101 Berrigan, 482 F.2d at 181.
102 Id.
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United States v. Adams10 3 demonstrates the rule for the Sixth Cir-
cuit. This case involved a vindictive prosecution charge which the
court treated in the same manner as a charge of selective prosecution.
The court held that discovery may be granted in these types of cases, if
the defendant produces some evidence which tends to show the pres-
ence of the essential elements of selective prosecution.'" In a 1990
case however, the Sixth Circuit denied discovery to a defendant who
failed to provide evidence of others similarly situated but not
prosecuted."°5

In United States v. Heidecke, the Seventh Circuit held that a, ...
defendant must show a colorable basis for the claim [of selective pros-
ecution]. A colorable basis is some evidence tending to show the
essential elements of the claim."'1 6 The court considered a vindictive
prosecution claim the same as a selective prosecution claim for discov-
ery purposes and held that the defendant must prove the essential ele-
ments of the claim through more than mere "unsupported
allegations."107

The Tenth Circuit endorsed the Sixth Circuit approach from the
Adams case.08 In another vindictive prosecution case, the court held
that where the defendant establishes the actual occurrence of the vin-
dictiveness (or selective prosecution), or a "realistic likelihood of vin-
dictiveness," he has satisfied the standard for discovery. 109

The Court of Appeals for the District of Columbia Circuit relies
on the "colorable basis" standard for discovery in selective prosecu-
tion cases. In United States v. The Irish People, Inc.,11o the court held

103 870 F.2d 1140 (6th Cir. 1989).
104 Id. at 1146 (citing United States v. Schmucker, 815 F.2d 413,418 (6th Cir. 1987); United

States v. Mitchell, 778 F.2d 1271, 1277 (7th Cir. 1985); United States v. Berrios, 501 F.2d 1207,
1211 (2d Cir. 1974)).

105 Petitioner's Brief at 24, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-
157) (citing United States v. Peete, 919 F.2d 1168, 1176 (6th Cir. 1990)).

106 United States v. Heidecke, 900 F.2d 1155, 1159 (7th Cir. 1990) (citing Mitchell, 778 F.2d
1277 (7th Cir. 1985); Berrios, 510 F.2d at 1211-12).

107 Heidecke, 900 F. 2d at 1159.
108 See supra note 103 and accompanying text.
109 United States v. P.H.E., Inc., 965 F.2d 848 (10th Cir. 1992) (citing and adopting the

approach of United States v. Adams, 870 F.2d 1140, 1146 (6th Cir. 1989) ("Some evidence tend-
ing to show the existence of the essential elements of the defense.")). But cf. C.E. Carlson, Inc.
v. SEC, 859 F.2d 1429, 1437-38 (10th Cir. 1988) (The Tenth Circuit denied discovery because the
defendants failed to show, "that others similarly situated were not subjected to enforcement
proceedings.").

110 684 F.2d 928 (D.C. Cir. 1982), cert. denied, 459 U.S. 1172 (1983).
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that for discovery on a claim of selective prosecution, the defendant
must present colorable basis evidence of improper prosecutorial
motive and selection."' In Irish People, the defendant was sued civilly
by the Attorney General for failure to comply with the Foreign
Agents Registration Act, and was denied discovery because it simply
could not prove that any selection had occurred at all or that the pros-
ecution was improperly motivated." 2

Prior to the Ninth Circuit's en banc holding in Armstrong, the
leading opinion was United States v. Bourgeois.u 3 The court in Bour-
geois required a defendant to present "specific facts" and "not mere
allegations" to establish a colorable basis of the "existence of both
discriminatory application of a law and discriminatory intent on the
part of government actors.11 4 The court wanted a high threshold for
policy reasons; but, the threshold was not to be as high as a prima
facie showing. 5 The policy reasons listed by the court were first, that
prosecutorial discretion is ill suited to judicial review, and second, that
tight judicial control of prosecutorial decisions could detrimentally
affect good law enforcement.1 1 6 The court also thought that the high
threshold adopted would, "discourage fishing expeditions, protect
legitimate prosecutorial discretion, safeguard government investiga-
tive records, and yet still allow meritorious claims to proceed. 11 7

The colorable basis standard permeates throughout the Circuits
for defenses of selective prosecution. The different courts have, how-
ever, created unique interpretations of this standard and the panels
within the individual circuits have further diversified. The en banc
majority in Armstrong claims to maintain the spirit of Bourgeois,"8

while the dissent screams that the majority confuses and misuses the
true standard of the case.1 9 United States v. Armstrong is before the
Supreme Court to formulate and clarify a workable standard for dis-
covery between the government and defendants in cases of selective
prosecution.

111 Id. at 932 (citing United States v. Diggs, 613 F.2d 988, 1003-04 (D.C. Cir. 1979), cert.
denied, 446 U.S. 982 (1980)).

112 Id. at 931-32.
113 964 F.2d 935 (9th Cir.), cert. denied, 506 U.S. 901 (1992).
114 Id. at 939.
115 Id.
116 Id. at 939-40.
117 Id. at 940.
118 United States v. Armstrong, 48 F.3d 1508, 1519 (9th Cir. 1995).
119 Id. at 1526 (Rymer, J., dissenting).
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3. The Standard of Review

A district court's decision on a discovery issue is reviewed on
appeal for abuse of discretion. 2 ' To be overturned for abuse of dis-
cretion, a district court must act arbitrarily or make findings of fact
which are not supported by the record. 2' In a 1985 civil rights
action, 22 the Supreme Court held that a finding of intentional discrim-
ination was a factual finding which could only be reversed on appeal if
the district court's ruling was clearly erroneous.'" In United States v.
United States Gypsum Co.,124 the Court defined clearly erroneous to
mean that when given the entirety of the evidence, the appellate court
is firmly convinced that a mistake has been made."2 Therefore, an
appeals court may not overturn a decision below merely because it
would have decided the case differently de novo. 2 6

However, when a district court has allowed discovery based on an
incorrect interpretation of the law, there has been an abuse of discre-
tion.127 The district court must use its discretion based not on desires
and inclinations but on the law and "sound legal principles."'"

B. Summary of the Opinion: United States v. Armstrong

1. Majority Opinion, Reinhardt, J.

By a seven to four decision, the majority and concurrence of the
en banc panel of the Ninth Circuit, rehearing United States v. Arm-
strong, affirmed the district court's discovery order and dismissal of
the indictments. 29 The court began its opinion by acknowledging
jurisdiction based upon the district court's dismissal of the indictments
and the government's subsequent appeal under 18 U.S.C. § 3731.
Writing for the majority, Judge Reinhardt identified the issue of the

120 United States v. Nixon, 418 U.S. 683, 702 (1974).
121 Id. at 702.
122 Anderson v. Bessessmer City, 470 U.S. 564 (1985).
123 Id. at 566.
124 333 U.S. 364 (1948).
125 Id. at 395.
126 Anderson, 470 U.S. at 573.
127 Cooter & Gell v. Hartmax Corp., 496 U.S. 384, 402, 405 (1990).
128 Petitioner's Brief at 37, United States v. Armstrong, 1995 WL 747459 (U.S.) (No. 95-

157) (citing Albemarle Paper Co. v. Moody, 422 U.S. 405, 416 (1975); United States v. Burr, 25
F. Cas. 30, 35 (C.C.Va. 1807) (No. 14, 692d) (Marshall, C.J.)).

129 United States v. Armstrong, 48 F.3d 1508, 1520 (9th Cir. 1995).

1997]



CIVIL RIGHTS LAW JOURNAL

case as resolution of the intra-circuit conflict concerning the required
showing by a defendant for discovery in a selective prosecution claim.

Two leading cases in the Ninth Circuit differed on the appropriate
standard. United States v. Redondo-Lemos'3 ° held that a defendant
was required to make a prima facie showing of the elements of selec-
tive prosecution in order to satisfy a discovery request on a selective
prosecution claim.' Whereas, United States v. Bourgeois132 required
only a colorable basis be shown in order to achieve discovery on such
a claim.1 33 Because the en banc court found that the colorable basis
standard better suited requests for discovery in selective prosecution
claims, the majority decided to follow a form of the Bourgeois stan-
dard.' The court did require however, that the prosecution be
allowed to enter evidence in response to any evidence offered by a
defendant claiming selective prosecution. In short, the district court
must make a decision based upon all of the evidence provided by both
sides. 35

The majority explained that "[t]he colorable basis standard is met
by 'some evidence tending to show the essential elements of the
claim."",136  Dissatisfied with the basic "colorable basis" standard
expressed in Bourgeois, the court proceeded to address and clarify
three separate aspects the discovery standard required.137 First, the
court overruled the language in Bourgeois which required a "high
threshold" showing before allowing discovery. The colorable basis
test demanded a less than prima facie showing. 1 38 Next, the majority
reaffirmed the Wayte holding that a defendant must prove both dis-
criminatory effect and discriminatory purpose in order to prove selec-
tive prosecution. 39 However, discriminatory intent may be proven
circumstantially under ordinary equal protection standards."4 The

130 955 F.2d 1296 (9th Cir. 1992).
131 Id. at 1302.
132 964 F.2d 935 (9th Cir.), cert. denied, 506 U.S. 901 (1992).
133 Id. at 939.
134 United States v. Armstrong, 48 F.3d 1508, 1512 (9th Cir. 1995).
135 Id. at 1512.
136 I (quoting United States v. Heidecke, 900 F.2d 1155, 1159 (7th Cir. 1990)). This stan-

dard adopts that proposed by Justice Marshall in his dissent in Wayte v. United States, 470 U.S.
598, 624 (1985); see supra notes 61-62 and accompanying text.

137 Armstrong, 48 F.3d at 1513.
138 Id.
139 Id.
140 Id. (citing Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S.

252, 266 (1977)).
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court summed this part of its holding by explaining that, "inade-
quately explained evidence of a significant statistical disparity in the
race of those prosecuted suffices to show the colorable basis of dis-
criminatory intent and effect that warrants discovery on a selective
prosecution claim."' 41

The majority's third and final point reminded district court judges
of the barriers which defendants face in attempting to prove discrimi-
natory effect and intent. Defendants should only be required to make
a good faith effort to show that there is a colorable basis of discrimina-
tion. They need not produce "sophisticated regression analysis" or
"smoking gun" evidence to show an abuse of prosecutorial
discretion.142

In applying the new colorable basis test, the majority found the
defendant's statistical evidence sufficient to provide a colorable basis
for prosecutorial discrimination. 14  The Federal Public Defender's
twenty-four case study, which covered a significant one year period,
and accounted for a large percentage of federal prosecutions, 144

required an adequate explanation by the government. 145

According to the majority, the case study provided some evi-
dence which tended to establish the essential elements of the defense
of selective prosecution, while the government's response failed to
adequately contradict the inference of discriminatory purpose implied
by the statistics. 46

The prosecution raised three responses on appeal; first, the study
was limited in scope and did not conclusively indicate evidence of
selective prosecution;147 second, even if the study indicated racial dis-
parity, this disparity was easily explained through "socioeconomic
forces and race neutral charging criteria;" 14 and third, the defendant's
study showed only discriminatory effect and not discriminatory pur-
pose.'49 The root of the government's argument was that the defend-

141 Id. at 1513-14.
142 Armstrong, 48 F.3d at 1514.
143 Id. at 1515.
144 Id. at 1516 ("The Federal Public Defender study showed that the largest single provider

of legal services to federal criminal defendants in the Central District of California did not close
a single case involving a crack charge against a non-black defendant in all of 1991.").

145 Id.
146 Id. at 1515.
147 Armstrong, 48 F.3d at 1516-17.
148 Id. at 1516.
149 Id.
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ants failed to show that others similarly situated were not prosecuted.
The court refused to accept this response. The majority held that the
study provided a colorable basis that similarly situated defendants
were not prosecuted in federal court.15° "We must start with the
premise that people of all races commit all types of crimes-not with
the premise that any type of crime is the exclusive province of any
particular racial or ethnic group." '151 The majority's reasoning negated
the government's response to the charges of discriminatory
prosecution.

For the majority of the en banc Ninth Circuit, the evidence from
both sides sufficed to establish a colorable basis by "specific facts,
[and] not mere allegations," that the United States Attorney's office
fostered a system of selective prosecution of African-Americans for
cocaine base offenses.152 The court then concluded that the District
Judge Marshall did not abuse her discretion by ordering the govern-
ment to submit to discovery or by subsequently dismissing the indict-
ments following noncompliance.153

2. Concurrence, Wallace, C.J.

Chief Judge Wallace begrudgingly concurred in the opinion of the
en banc majority. Wallace agreed that the colorable basis standard
from the Bourgeois case should govern discovery motions for claims
of selective prosecution within the Ninth Circuit. Ironically, however,
his reasoning seems to have been more attuned to that of the dis-
sent."5 He would remain true to the express language within Bour-
geois which stated that although the standard for discovery is less than
that required for a prima facie case, it is nonetheless a high threshold,
which requires a showing of facts, not just frivolous allegations.
According to Wallace, the majority went too far to remove the "high
threshold," and overlooked the potential dangers to prosecutorial dis-
cretion from activist benches and the possible ill effects on effective
law enforcement which might accompany such a policy.155 Because of
these policy concerns and the fact that the standard should be less

150 Id
151 Id. at 1516-17.
152 Armstrong, 48 F.3d at 1519.
153 Id. at 1520.
154 Id at 1520 (Wallace, CJ., concurring).
155 Id. at 1520-21 (Wallace, CJ., concurring).
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than a prima facie showing but more than a "nonfrivolous showing,"
Wallace espoused the reasoning of the dissent.15 6

Wallace wrote that a defendant should still be required to show
the essential elements of the charge, at least to the extent that simi-
larly situated defendants have not been prosecuted. 15 7  He also
expressed disagreement with the majority's line of reasoning which
held that the statistical evidence in this case sufficed for the showing
of both discriminatory effect and intent. Wallace termed the evidence
for the discovery motion in this case a "close question," one which
might not have succeeded in a de novo review.'58

For him, however, the discretion of the trial judge encompassed a
broad range of options.159 He also felt that absent discovery, the
showing that others were similarly situated and not prosecuted could
present an insurmountable burden for the defendant." The Chief
Judge concurred in the judgment mainly due to the fact that he was
unable to conclude that the District Judge abused her discretion in
allowing discovery. 161

3. Dissent, Rymer, J.

In dissent, Judge Rymer et al, charged that the court below com-
mitted error as a matter of law by ruling that the defendants satisfied
the requirements for discovery without presenting evidence that
others similarly situated were not prosecuted. 62 The Supreme Court
and the Ninth Circuit both recognized that there are two different ele-
ments to a charge of selective prosecution: discriminatory effect and
discriminatory intent. The dissenters asserted that the majority opin-
ion "essentially collapse[d] intent into effect" by holding that the same
"insubstantial" statistical study evidence satisfied both require-

156 Id.
157 Armstrong, 48 F.3d at 1521 (Wallace, C.J., concurring).
158 Id.
159 Id.
160 Id.
161 Id. (Wallace, C.J., concurring) (citing United States v. Bryan, 868 F.2d 1032, 1035 (9th

Cir.), cert. denied, 493 U.S. 858 (1989) (Rulings on discovery motions by district courts are
reviewed for an abuse of discretion); Allen v. City of Beverly Hills, 911 F.2d 367, 373 (9th Cir.
1990) (Abuse of discretion means that without "a definite and firm conviction that the district
court committed a clear error of judgement," the decision should not be overruled or
modified.)).

162 Armstrong, 48 F.3d at 1527 (Rymer, J., dissenting).
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ments. 6 3 While they shared support for a single standard for discov-
ery in selective prosecution cases, the dissenters disagreed with the
majority's interpretation of the "colorable basis" standard from Bour-
geois. They argued that the Bourgeois standard required the showing
of a colorable basis for the existence of "discriminatory application of
the law and discriminatory intent" by the government, through the use
of specific facts and not just allegations."

In Rymer's opinion, the majority eviscerated the holding of Bour-
geois by maintaining that for race based selective prosecution claims,
the defendant need only show evidence that tends to indicate that
solely racial or ethnic minorities have been prosecuted.1 65 The dis-
senters maintained that as a matter of law, discriminatory intent on
the part of the government cannot be proven without evidence of a
colorable basis, that the government "purposely selected these
defendants for prosecution" based on their race. 66

Rymer was critical of the majority's desire to use the "reasonable
inference" test from United States v. Redondo-Lemos,67 or the colora-
ble basis test used by the Seventh Circuit in Heidecke,' 6 and by Jus-
tice Marshall, dissenting in Wayte.169  The Heidecke test defined
colorable basis as "some evidence tending to show the essential ele-
ments of the claim."' 7° For Rymer, the evidence presented by the
defendants in this case was insufficient to achieve discovery under
both the Bourgeois standard of colorable basis and the slightly more
lenient Heidecke test. 17' The dissenters would have retained the "high
threshold" colorable basis standard from Bourgeois; thereby retaining
a rule consistent with the policy considerations of broad prosecutorial

163 Id. at 1522 (Rymer, J., dissenting).
164 Id. at 1525 (Rymer, J., dissenting) (quoting United States v. Bourgeois, 964 F.2d 935,

939 (9th Cir.), cert. denied, 506 U.S. 901 (1992)).
165 Id. at 1524 (Rymer, J., dissenting).
166 Id.
167 955 F.2d 1296 (9th Cir. 1992) (The requirement for a prima facie showing of the ele-

ments of selective prosecution held satisfied when a district court raises suspicions sua sponte or
is convinced by a defendant's evidence that there is a reasonable inference of invidious
discrimination).

168 900 F.2d 1155 (7th Cir. 1990).
169 470 U.S. 598, 624 (Marshall, J., dissenting).
170 Heidecke, 900 F.2d at 1159.
171 United States v. Armstrong, 48 F.3d at 1508, 1525 (9th Cir. 1995) (Rymer, J., dissenting)

(citing United States v. Kerley, 787 F.2d 1147, 1150 (7th Cir. 1986) (The Seventh Circuit used the
Heidecke test and still reversed discovery because defendant produced no evidence of others
similarly situated and not prosecuted)).
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discretion, effective law enforcement, and recognition of the shortfalls
of judicial review in this area, as expressed in Wayte.17' According to
Rymer, this high standard also serves to prevent "fishing expeditions"
by defendants. 173

For the dissent, the majority's attempt to clarify the colorable
basis standard of Bourgeois actually muddied the waters.1 74 The dis-
sent clearly stated that colorable basis should mean a less than prima
facie showing but more than an allegation. This definition conformed
with the majority of the circuits and was more clear than the major-
ity's definition. 175

The dissenters strongly criticized the evidence proffered by the
defendants and the majority's aggrandizement thereof. Rymer argued
that the element of discriminatory effect could not be proven by a
colorable basis without a showing of others similarly situated and not
prosecuted.1 76 Moreover, they contested the finding of a colorable
basis for discriminatory intent on the part of the government because
the statistical study used by the defendants lacked a comparison pool,
was statistically inadequate to establish a pattern of discrimination on
the basis of race, and could have been explained based on ample evi-
dence that these defendants committed the crimes and deserved pros-
ecution.1 77 Rymer wrote that the majority incorrectly sought to
collapse discriminatory effect and intent together when it held that,
given the government's defenses, the Federal Public Defender statis-
tics easily established a colorable basis of discriminatory effect and
intent. 78

According to the dissent, in order to prove discriminatory effect
and intent, a defendant must show that "others similarly situated have
not been prosecuted."'' 79 They would have held that for discovery in

172 Id. at 1525 (Rymer, J., dissenting) (citing United States v. Wayte, 470 U.S. 598, 607
(1985)).

173 Id. at 1526 (Rymer, J., dissenting) (citing United States v. Bourgeois, 964 F.2d 935, 940
(9th Cir.), cert. denied, 506 U.S. 901 (1992)).

174 Id. (Rymer, J., dissenting).
175 Id. at 1526-27 (Rymer, J., dissenting).
176 Armstrong, 48 F.3d at 1527 (Rymer, J., dissenting).
177 Id.
178 Id.
179 Id. at 1528 (quoting Wayte v. United States, 470 U.S. 598, 604 (1985); see supra pp. 56-

57; United States v. Bourgeois, 964 F.2d 935, 938 (9th Cir.), cert. denied, 506 U.S. 901 (1992); see
also United States v. Wilson, 639 F.2d 500 (9th Cir. 1981) (selective prosecution claim fails for
inability to show others similarly situated were not prosecuted); United States v. Oaks, 527 F.2d
937 (9th Cir. 1975), cert. denied, 426 U.S. 952 (1976) (defendant must show that others similarly
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challenges of selective prosecution, a defendant must establish a col-
orable basis that others similarly situated were not prosecuted.180 The
dissenters argued that neither the defendant's status as a member of a
protected class nor the production of evidence of other prosecuted
members of the protected class alone provide a colorable basis for
finding discriminatory effect and intent. Rymer also asserted that the
defendants must still establish by a colorable basis that other similarly
situated, non-protected class members, have not been prosecuted.181

Finally, they stated that the defendants' evidence in this case lacks just
such a showing.182

The dissenters stated that the defendants' statistical study evi-
dence lacked a comparison pool with which to view others similarly
situated and not prosecuted. Presumably, this pool would have con-
sisted of all those charged, indicted, and prosecuted during the four
years over which the 24 cases in the study were processed for final
closure in 1991.183 According to Rymer, the statistics did not account
for the extra aggravating circumstance of the involvement of firearms
in the present case, thereby further clouding their usefulness."8

In addition, Judge Rymer attacked the defendants' statistical evi-
dence by explaining that not every statistic represents a statistical dis-
parity, and not every statistic is significant.185 The dissent stated that
the majority took the basic statistical study presented as evidence in
this case, equated it to a statistical disparity-even without a compari-
son pool-blessed the statistical disparity with statistical significance,
and then turned it into a prima facie showing. 86 The majority was
then able to declare that the evidence "suffices to show a colorable
basis of discriminatory intent and effect."'" To the dissent, the true
holding underlying the majority opinion was that statistical evidence
which shows exclusive prosecution of members of a protected class

situated were not prosecuted and that government selected him for prosecution on impermissi-
ble grounds); United States v. Aguilar, 883 F.2d 662 (9th Cir. 1989), cert. denied 498 U.S. 1046
(1991) (discovery request denied for failure to include most analogous class in suggested defini-
tion of similarly situated)).

180 Armstrong, 48 F.3d at 1529 (Rymer, J., dissenting).
181 Id.
182 Id. at 1529-30 (Rymer, J., dissenting).
183 Id. at 1530 and 1530 n.14 (Rymer, J., dissenting).
184 Id. at 1531 (Rymer, J., dissenting).
185 Armstrong, 48 F.3d at 1533 (Rymer, J., dissenting).
186 Id.

187 Id.
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does not need a comparison pool.1 88 The dissenters continued to con-
tend that there should still be a requirement to show that others simi-
larly situated have not been prosecuted. They would have held that
one cannot have selective prosecution without the selection of a
defendant for constitutionally impermissible reasons.189

The dissent pointed out that, aside from the majority's weak
argument for an "inference of discriminatory purpose" through cir-
cumstantial evidence which indicates a pattern so "stark" as to be
inexplicable for any reason other than race, 190 there was no evidence
in the record which implicated the government for invidiously prose-
cuting African-Americans in federal court for cocaine base offenses.1 91

The dissenting opinion averred that in the two major cases where the
Supreme Court has declared impact alone to be determinative of
racially discriminatory intent,"9 the "'pattern was stark.' ' 193 Rymer
disputed the district court's reasoning and the majority's acceptance of
that reasoning, which declared the statistics at issue sufficient to estab-
lish a colorable basis for discriminatory effect and intent, thereby
shifting the burden of proof to the government to dispute the claim
for selective prosecution. 94 According to Judge Rymer and the dis-
senters, the shifting of the burden to the government was diametri-
cally opposed to the normal presumption of "prosecutorial propriety"
which courts must bear in mind while considering a defendant's claim
of selective prosecution. 95

The dissenters, "[w]ould [have held] that the district court erred
as a matter of law in concluding that [the defendants] made a suffi-

188 Id. at 1534 (Rymer, J., dissenting) (citing Armstrong, 48 F.3d at 1517 n.6 of the majority
opinion).

189 Id. at 1534 (Rymer, J., dissenting).
190 See Batson v. Kentucky, 476 U.S. 79 (1986); Arlington Heights v. Metropolitan Housing

Development Corp., 429 U.S. 252, 266 (1977) (intent may be proven circumstantially and in
some limited instances, "a clear pattern, unexplainable on grounds other than race" can be so
"stark" so as to infer discriminatory intent, however, these cases are "rare"); Washington v.
Davis, 426 U.S. 229, 242 (1976) (disparate impact of a law may be used as circumstantial evi-
dence of discriminatory intent).

191 Armstrong, 48 F.3d at 1531 (Rymer, J., dissenting).
192 Gomillion v. Lightfoot, 364 U.S. 339 (1960) and Yick Wo v. Hopkins, 118 U.S. 356

(1886).
193 Armstrong, 48 F.3d at 1532 (Rymer, J., dissenting) (quoting Arlington Heights 429 U.S.

at 266).
194 Id. at 1535 (Rymer, J., dissenting).
195 Id. at 1535 (Rymer, J., dissenting) (citing United States v. One 1985 Mercedes, 917 F.2d

415, 421 (9th Cir. 1990)).
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cient showing in the absence of any evidence that similarly situated
non-black offenders were not prosecuted, and in the absence of any
finding that the statistical pattern presented could be so stark, if
fleshed out by discovery, as to be inexplicable on grounds other than
intentional discrimination on the basis of race."'9 6 For the dissent, the
defendant's evidence provided no information of similarly situated,
but not prosecuted persons; therefore, the evidence lacked a compari-
son pool and was insufficient for a discovery motion.197

IV. ANALYSIS

A. Probable Result of United States v. Armstrong

Given prior precedent and the predominant rule of law in the
Courts of Appeal, the Supreme Court will most likely rule in favor of
the Government and reverse the Ninth Circuit. This would maintain
the "high threshold" colorable basis standard for discovery in claims
of selective prosecution. 98 In United States v. Wayte, the Court
instructed the lower courts on some of the relevant concerns involved
in review of selective prosecution claims. In the role of criminal pros-
ecutor, the government should have "'broad' discretion as to whom to
prosecute."'199 Given probable cause to believe a defendant commit-
ted an offense, a prosecutor retains discretion over the decision to
charge the defendant, and if so what charge to make in accordance
with the statutes in question.2

The courts in general are not well suited to review most issues of
prosecutorial discretion. Issues such as the facts of the individual case,
the deterrence objectives of the government, the government's
"enforcement priorities," and its grand scheme for enforcement of the
laws do not easily lend themselves to judicial review.2 ° ' Over involve-
ment or intrusion by the courts into the area of prosecutorial discre-
tion presents several other pressing concerns as well; it can create
unnecessary delays in the criminal process, it can "chill" law enforce-
ment by making the government reluctant to charge and prosecute for
fear of judicial backlash, and it can subvert the effectiveness of a pros-

196 Id. at 1527 (Rymer, J., dissenting).
197 Id. at 1534 (Rymer, J., dissenting).
198 Armstrong, 48 F.3d at 1525 (Rymer, J., dissenting).
199 Wayte v. United States, 470 U.S. 598, 607 (1985).
200 Id.
201 Id.
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ecutor by disclosing the enforcement policy of the government.2 "2

Separation of powers principles are also implicated by judicial review
of the decisions made by prosecutors. The executive branch must be
free to faithfully execute the law, and prosecutorial discretion encom-
passes a large part of this freedom.21 3

However, as all parties to this case and the Supreme Court make
clear, there are limits to the amount of prosecutorial discretion the
courts will allow. The government is constitutionally prohibited from
basing prosecutorial decisions on impermissible factors such as race,
religion, or other arbitrary classifications.2 4 Moreover, Yick Wo v.
Hopkins prohibits the invidious application of an otherwise facially
race-neutral law.205 These cases present standards which prosecutors
specifically and the government in general, must champion while
applying and enforcing the laws.

Selective prosecution claims require that the defendant prove
both a discriminatory effect and a discriminatory intent.2 °6 For a
facially race-neutral statute, as is the case here, the Court has held
that a defendant claiming selective prosecution must show first, that
others similarly situated except for the suspect classification, have not
been prosecuted, and second, that the reason for the prosecution is
the suspect classification.2 ' 7 Discriminatory effect and discriminatory
intent constitute the two requirements of an equal protection claim.
Generally, a colorable basis for discriminatory effect and discrimina-
tory intent must be shown in order to achieve discovery in selective
prosecution defenses.20 8

In review of the evidence presented by the defendants, the dis-
trict court and the majority of the Ninth Circuit's en banc panel
"effectively collapse[d]" the two required elements of discriminatory
effect and discriminatory intent into one element, holding that the evi-
dence presented by the defendants mandated a shift of the burden of
proof to the government for explanation of the alleged discrimina-

202 Id.
203 Heckler v. Chaney, 470 U.S. 821, 832 (1985); United States v. Nixon, 418 U.S. 683, 694

(1974).
204 Oyler v. Boles, 368 U.S. 448, 456 (1962); accord Wayte, 470 U.S. at 608; United States v.

Batchelder, 442 U.S. 114, 125 (1979).
205 118 U.S. 356, 373-74 (1886).
206 Wayte, 470 U.S. at 608.
207 Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886); Wayte, 470 U.S. at 608.
208 Petitioner's Brief at 19, United States v. Armstrong, 1995 WL 747459 (U.S. 1996) (No.

95-157).
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tion.2°9 The Supreme Court will likely find that the Ninth Circuit
erred in its decision. As written by Judge Rymer in dissent, the statis-
tics presented cannot represent a statistical disparity from which one
can infer invidious discriminatory intent on the part of the govern-
ment due to the lack of an effective comparison pool.21° Rymer
pointed to evidence from the record indicating that the government
did indeed respond to the challenge of discriminatory intent by
presenting proof of eleven non-black defendants who were charged
with federal cocaine base offenses over the four year period during
which the cases in the Federal Public Defender's case study were
opened.21'

Given the statistical insufficiencies presented by Judge Rymer,212

the Supreme Court should require that the defendants provide some
type of factual evidence which shows similarly situated individuals of
other races have not been prosecuted, or have been prosecuted in
State Court. The Court will most likely announce that the required
standard for discovery for claims of selective prosecution is that of a
colorable basis. Under this rule, to gain discovery a defendant would
have to present evidence which establishes a colorable basis that
others similarly situated have not been prosecuted.

In his dissent in Wayte, Justice Marshall advocated that the "col-
orable basis" standard should govern discovery requests for claims of
selective prosecution.213 It is conceded by the government that this
indicates a standard slightly less than that required for a prima facie
showing. Marshall's dissent in Wayte, however, acknowledged that, "a
defendant must present "some evidence tending to show the existence
of the essential elements of the defense.""214 As discussed, the essential
elements of selective prosecution include a showing of discriminatory
effect and discriminatory intent,215 and consequently the requisite
showing of others similarly situated but not prosecuted.216

209 United States v. Armstrong, 48 F.3d 1508, 1527 (9th Cir. 1995) (Rymer, J., dissenting).
210 Id. at 1528 (Rymer, J., dissenting).
211 Id.
212 See supra pp. 72-73.
213 Wayte v. United States, 470 U.S. 598, 624 (Marshall, J., dissenting).
214 Id. (emphasis added) (citing United States v. Berrios, 501 F. 2d 1207, 1211 (2d Cir.

1974)).
215 Id. at 608.
216 Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886).
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The Court's 1992 decision in Wade v. United States217 sheds light
on the issue as well. Wade involved the government's refusal to sub-
mit a motion for a downward departure on the defendant's sentence
based upon "substantial assistance" provided during the case. The
Court held that this discretionary decision by the prosecutor must be
dealt with in the same manner as other questions of prosecutorial dis-
cretion (such as selective prosecution).21s The Court then commented
on the issue of discovery in the case. The Court stated, in dicta, that a
"substantial threshold showing" of a constitutionally impermissible
motive on the part of the government was necessary to satisfy the
standard for discovery.219 The acknowledged requirement for a "sub-
stantial threshold showing" serves to effectively balance "the interests
of the courts in protecting the equal protection rights of individuals
with the necessary judicial hesitance to explore the motives of prose-
cutors in bringing a criminal case.""22

To reverse the Ninth Circuit, the Supreme Court need only hold
that the courts below erroneously interpreted the standard for discov-
ery in selective prosecution challenges. According to the Court in
United States v. Nixon,2 2' the standard of review for a district court's
discovery order is an abuse of discretion standard.222 To be set aside
on appeal, a discovery order must have been granted arbitrarily or
have been based upon facts without support from the record.'

Judge Rymer's strong words in dissent adequately address this
point. He would have held that, as a matter of law, the district court's
discovery order was granted in error because of the total lack of evi-
dence showing others similarly situated and not prosecuted.224 The
Supreme Court should rule that the district court and the Ninth Cir-
cuit's en banc panel incorrectly interpreted the law because the dis-
trict court overstepped the bounds of its discretion. A court's
discretion should be directed by existing law and "sound legal princi-

217 504 U.S. 181 (1992); see supra note 66 and accompanying text.
218 Id. at 185-86.
219 Id. at 186.
220 Petitioner's Brief at 21-22, United States v. Armstrong, 1995 WL 747359 (U.S.) (No. 95-

157).
221 418 U.S. 683 (1974).
222 Respondent Rozelle's Brief at 18, United States v. Armstrong, 1996 WL 14112 (U.S.)

(No. 95-157) (citing Nixon, 418 U.S. at 702).
223 Nixon, 418 U.S. at 702.
224 United States v. Armstrong, 48 F.3d 1508, 1524 (9th Cir. 1995) (Rymer, J., dissenting).
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ples."'22 5 Given the facts of the case and the governing rule for discov-
ery in the circuits, this Court will likely side with Judge Rymer and the
Ninth Circuit dissenters to find that the district court erred in its inter-
pretation of the law and thus abused its discretion when it granted
discovery.22 6 Moreover, the composition of the court and above cited
case law and policy, indicate that the Supreme Court will most likely
hold in favor of the government.

225 Petitioner's Brief at 36, United States v. Armstrong, 1995 WL 747459 (U.S.) (No.95-
157) (citing Albemarle Paper Co. v. Moody, 422 U.S. 405, 416 (1975)).

226 In granting certiorari, the Supreme Court limited this case to the sole question of the
standard required for discovery in selective prosecution claims by defendants. The discussion
would be sorely lacking, however, without very briefly addressing the defining issue of this claim
of selective prosecution. That issue is the Federal Sentencing Guidelines for cocaine base
offenses. With that comes the disparity between sentences for cocaine base and powder cocaine
offenses between the federal and state level.

The table at note seventeen on page fifty-one indicates the disparity between sentencing in
the state of California and the federal sentencing guidelines. The effect of harsh federal
mandatory sentences for cocaine base offenses has been shown to fall heavily on minority
defendants. Armstrong, 48 F.3d at 1525 n.4 (Rymer, J., dissenting) ("Data from the United
States Sentencing Commission,... indicate[s] that 87.9 percent of all those convicted for cocaine
base offenses nationwide are African-American." United States Sentencing Commission
Annual Report 1993, table 62). In their briefs, the respondents point out that the government
freely admits that gang membership is a factor considered for prosecution on federal cocaine
base possession charges. Respondents' Martin, Hampton, Armstrong and Mack Brief at 13,
United States v. Armstrong, 1996 WL 17111 (U.S.) (No. 95-157). Given the make-up of gangs
around the nation generally and in the Los Angeles area specifically, minorities will be affected.

Crafting a consistent and clear rule for discovery in claims of selective prosecution will end
the specific inquiry in the Armstrong case; however, an overriding concern here lies with the
sentencing commission rules for cocaine base offenses. Currently, there is a one hundred to one
ratio for the weight of cocaine base to powder cocaine for severity of sentencing according to the
Guidelines. Randall Kennedy, The State, Criminal Law, and Racial Discrimination: A Com-
ment, 107 HARV. L. REV. 1225, 1271 n.75 (1994). The problem gets worse when one considers
the differences between sentences given upon conviction in state court versus federal court, as is
the issue here. The Sentencing Commission's recent second thoughts and recommendations to
the Justice Department, Congress and the President for a reduction in the cocaine base penal-
ties, lends credence to the complaints of defendants being prosecuted for "crack" offenses at the
federal level. Lyle Dessiston & Timothy B. Wheeler, New Law Puts Heat on Crack Dealers;
Clinton Signs Measure to Fight Cocaine Use; Blacks Decry Disparity-Supreme Court, BALTI-
MORE SUN, Sunday, October 31, 1995, at 1A.

Perhaps the Sentencing Commission and the Congress should act to correct the perceived
unfairness of the sentencing guidelines for cocaine base offenses. This could alleviate the neces-
sity for the courts to have to address claims of discrimination and selective prosecution such as
the one raised by the defendants in this case. For more related information see generally Sara
Sun Beale, Too Many and Yet Too Few: New Principles to Define the Proper Limits for Federal
Criminal Jurisdiction, 46 HASTINGS L.J. 979 (1995); Kristen K. Sauer, Informed Conviction:
Instructing the Jury About Mandatory Sentencing Consequences, 95 COLUM. L. REV. 1232
(1995); David A. Sklansky, Cocaine, Race, and Equal Protection, 47 STAN. L. REV. 1283 (1995).
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B. The Supreme Court Opinion, United States v. Armstrong

On the thirteenth of May 1996, the Supreme Court decided the
case of United States v. Armstrong in favor of the government, thus
reversing the Ninth Circuit.227 Justice Rehnquist wrote the opinion for
the court, Justices Kennedy, O'Connor, Scalia, and Thomas joined this
majority opinion.' Justice Souter229 and Justice Ginsburg23 ° both
concurred separately and Justice Breyer concurred in part and con-
curred in the judgment. 3 Justice Stevens alone dissented.232

The majority's holding can be broken down into two parts. Ini-
tially, the Court held that Federal Rule of Criminal Procedure
16(a)(1)(C) authorized discovery to aid preparation of the defense's
case in chief; however, discovery for "the preparation of selective-
prosecution claims" was not authorized by Rule 16.23 The second
part of the holding addressed the required showing in order for the
defendants to satisfy the requisite threshold and obtain discovery. 23 4

The majority quickly reviewed the established tenets for prosecu-
tors and government prosecutions, reaffirming the established pre-
sumption of prosecutorial propriety, limited by constitutional
constraints.235 Citing the presumption of propriety and the need for
prosecutorial effectiveness, the majority held that the claimant in a
race-based selective prosecution challenge "must show that similarly
situated individuals of a different race were not prosecuted," in order
to establish discriminatory effect.23 6

The Court then stressed that the majority of the Courts of
Appeals follow the standard from United States v. Berrios, which
requires that the defendants produce .... some evidence tending to
show the existence of the essential elements of the defense," discrimi-
natory effect and discriminatory intent."23 7 For the majority, "some

227 116 S. Ct. 1480 (1996).
228 Id.
229 Id. at 1489 (Souter, J., concurring).
230 Id. (Ginsburg, J., concurring).
231 Id. at 1489-92 (Breyer, J., concurring in part and concurring in the judgment).
232 Armstrong, 116 S. Ct. at 1492 (Stevens, J., dissenting).
233 Id. at 1485.
234 Id. at 1486-89.
235 Ida at 1486 (citing Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978), United States v.

Batchelder, 442 U.S. 114, 125 (1979)).
236 Id. at 1487 (citing Ah Sin v. Wittman, 198 U.S. 500 (1905)).
237 Armstrong, 116 S. Ct. at 1488 (quoting United States v. Berrios, 501 F.2d 1207, 1211 (2d

Cir. 1974)).
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evidence" equated to "different treatment of similarly situated per-
sons." 238 The Court required this threshold standard in order to effec-
tively balance the interests of the government and defendants
claiming selective prosecution. 239 In applying the threshold standard
to the facts of the case, the majority found that the respondents' evi-
dence failed to satisfy the requirement for showing other similarly sit-
uated and not prosecuted individuals. The Court reversed and
remanded the Ninth Circuit's decision "for proceedings consistent"
with its opinion.2 4°

The brief concurrences by Justices Souter and Ginsburg attempt
to limit the opinion regarding Federal Rule of Criminal Procedure 16
to the facts of this case. In all other facets, they agreed with the
majority opinion.241

Justice Breyer's concurrence in the judgment agreed with the
majority's finding that the respondents did not satisfy the required
threshold showing of discriminatory intent on the part of the govern-
ment.24 2 However, Justice Breyer would not limit the application of
Federal Rule of Criminal Procedure 16 discovery to a defendant's case
in chief only. He would review all requests for discovery under Rule
16, including those for selective prosecution challenges, in order to
determine whether or not the threshold showing was made.243 After
reviewing all of the evidence, Justice Breyer found that the respon-
dents did not satisfy the required threshold showing in this case, there-
fore he concurred in the judgment while differing on the application
of Rule 16.24

In his dissent, Justice Stevens compared himself to Chief Judge
Wallace from the Ninth Circuit in that he found the respondents' evi-
dence lacking, however, he did not believe that the District Judge
abused her discretion.245 Justice Stevens reviewed the decision of the
District Judge with three issues in mind: the severity of the penalties
for crack-cocaine possession and distribution; the disparity in
sentences between powder cocaine and crack-cocaine as well as the

238 Id. at 1489.
239 Id.
240 Id.
241 Id. (Souter, J., concurring and Ginsburg, J., concurring).
242 Armstrong, 116 S. Ct. at 1491 (Breyer, J., concurring in part and concurring in the

judgment).
243 Id.
244 Id.
245 Id. at 1492 (Stevens, J., dissenting).
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differences between sentences on the state and federal level; and the
fact that the effects of these severe penalties for crack-cocaine crimes
have fallen "heavily on blacks."246 While skeptical of the evidence
presented by the defendants in this case, Justice Stevens disagreed
with the majority that the District Judge abused her discretion by
ordering discovery and dismissal of the indictments following the gov-
ernment's refusal to comply.2 7 Justice Stevens was also critical of the
continued use of the sentencing disparity, noting the 1995 recommen-
dation by the Sentencing Commission to remove the huge divergence
between sentences for powder cocaine versus crack-cocaine.248

In summary, at least eight members of the Supreme Court, and
possibly all nine, agreed that the required showing for discovery in a
race-based selective prosecution challenge involved a showing of
"similarly situated individuals of a different race [who] were not pros-
ecuted" in order to establish discriminatory intent on the part of the
government.249 This holding maintains the delicate balance between
the interests of the government in prosecuting criminals and the rights
of the accused.

V. CONCLUSION

The United States Supreme Court reversed the holding of the
Ninth Circuit's en banc panel in the case of United States v. Arm-
strong. The standard for discovery for selective prosecution claims
remains establishment of a colorable basis of the essential elements of
discriminatory effect and discriminatory intent on the part of the gov-
ernment. Except in rare cases, this should include a showing of others
similarly situated and not prosecuted.

246 Id. at 1492-93 (Stevens, J., dissenting); see supra note 226.
247 Armstrong, 116 S. Ct. at 1494 (Stevens, J., dissenting).
248 Id. at 1495 n.7 (Stevens, J., dissenting); see supra note 226.
249 Id. at 1487.
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