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I. INTRODUCTION

At Alabama's Limestone Correctional Facility, inmate Warren
Leatherwood was unable to complete his normal 12 hour workday on
the prison's chain gang. After Leatherwood suffered an epileptic
seizure, a prison nurse informed the officer in charge that the inmate
needed to return to the prison. Prison officials happily obliged by
chaining Leatherwood to "the hitching post," a tall, U-shaped metal
bar located just outside the prison walls, used to discipline inmates
who refuse to work.2 Following Alabama's lead, Florida recently
became the third state to revive the use of prison chain gangs.3 In
Congress, both the House and Senate have passed the No Frills Prison
Act, a measure sponsored by Representative Richard Zimmer that
makes federal funds for prison construction contingent upon state ter-
mination of inmate privileges, such as in-cell televisions, weight lifting
and family visits.' Such events are largely symptomatic of society's
growing intolerance of crime and violence and representative of the
growing "cheap and tough" policy of prison administration.5 Unfortu-
nately, this new philosophy frustrates prisons' equally important goal

1 B.A., University of Virginia, 1994; J.D., George Mason University School of Law, 1997.
2 Peter Morrison, The New Chain Gang: States' New "Get Tough" Prison Policies are Gain-

ing Support from Politicians and the Courts, NAT'L L.J., August 21, 1995 at Al.
3 Id.
4 Colman McCarthy, A Judge's Report From Behind Bars, TiH WASHINGTON POST, March

30, 1996, at A17; See also, Richard Lacayo, The Real Hard Cell: Lawmakers are Stripping
Inmates of Their Perks, TiMsi, Sept. 4, 1995, at 31.

5 A recent TIME/CNN poll indicates that 67% of those questioned believed that inmates
were treated too leniently, 65% approved of chain gangs, and 51% thought convicts should be
deprived of their television sets and barbells. Lacayo, supra note 4, at 31.
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of rehabilitation and, more importantly, often neglects to consider an
inmate's constitutional rights.

The Fourteenth Amendment of the United States Constitution
provides that no state may "deprive any person of life, liberty or prop-
erty, without due process of law."6 Historically, prisoners have not
been recognized as protected parties under the Fourteenth Amend-
ment.7 Recent decisions, though, have acknowledged that prisoners
do retain a significant "residuum of constitutionally protected lib-
erty."8 Consequently, courts have established the general principle
that prisoners have liberty interests protected by the Fourteenth
Amendment, deriving from two possible sources: (1) the Constitution
itself and (2) state laws and regulations.9

In determining whether a state has created a liberty interest, the
Supreme Court, until recently, has advocated a strict statutory analysis
approach. This approach, while developed over a number of impor-
tant prisoners' rights cases, was crystallized in Hewitt v. Helms. °

Under the Hewitt methodology, courts must scrutinize the text of state
statutes. A state statute's use of "mandatory language" and "substan-
tive predicates," which sufficiently cabin the discretion of prison offi-
cials, creates a reasonable expectation of a liberty interest that cannot
be deprived without due process of law.

In Sandin v. Conner,1 decided last term, the Supreme Court
explicitly rejected the Hewitt approach. In deciding the issue of
whether an inmate has a liberty interest in avoiding disciplinary segre-
gation, the Court held that state-created liberty interests will generally
be limited to freedom from restraint which imposes atypical and sig-
nificant hardship on an inmate, relative to the ordinary conditions of
prison life. 2 In its opinion, the Court expressed concern that Hewitt's
strict statutory approach improperly shifted the focus of judicial
inquiry from the nature of the deprivation to the language of the regu-

6 U.S. CONST. amend. XIV, § 1.
7 See, e.g., Ruffin v. Commonwealth, 62 Va. (21 Gratt.) 790, 796 (1871) ("[The convicted

felon] has as a consequence of his crime, not only forfeited his liberty, but all of his personal
rights except those which the law in humanity accords to him. He is for the time being the slave
of the state.").

8 Kentucky Dep't of Corrections v. Thompson, 490 U.S. 454, 466 (1989) (Marshall, J.,
dissenting).

9 See Hewitt v. Helms, 459 U.S. 460 (1983).
10 459 U.S. 460 (1983).
11 115 S. Ct. 2293 (1995).
12 Id. at 2300.
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lation.13 The Court also noted that following the Hewitt approach
would provide states with disincentives to codify prison regulations
and might lead to improper judicial involvement in the state manage-
ment of prisons. 14

The Sandin decision thus represents a significant doctrinal shift in
the adjudication of prisoners' liberty interests. The purpose of this
case comment is to review the historical development of Fourteenth
Amendment protected liberty interests, to examine the clarity and
consistency of the Sandin opinion, and to discuss the possible judicial
and societal consequences of the Supreme Court's new approach to
state-created liberty interests. In its haste to abandon Hewitt, the
Sandin decision has produced an equally confusing jurisprudence.
First, the Court's newly articulated standard is highly ambiguous and
threatens the law with uncertainty. Second, while the Court correctly
dismissed the Hewitt methodology as the primary mode of determin-
ing the existence of a liberty interest, it fails to recognize the potential
value of statutory analysis as a secondary or tertiary tool of interpreta-
tion. Third, the Court mischaracterizes its prior holding in Meachum
v. Fano."5 Finally, while the Court's opinion may represent the first
snowball in the avalanche of positivist liberty interests generally, there
are indications that Sandin actually symbolizes an uneasy compromise
between the Court's advocation of state-created liberty interests and
its disdain for the rights of prisoners.

II. FACTUAL BACKGROUND

DeMont Conner is an inmate in the Halawa Correctional Facility,
a maximum security prison located in Oahu, Hawaii. 6 Convicted for
a number of state crimes, including murder, kidnapping, and burglary,
he is currently serving an indeterminate sentence of thirty years to
life.'7 In August, 1987, Conner was subjected to a strip search, which
included an examination of his rectal area, by a prison guard. 8

Objecting to the search, Conner directed angry and foul language
toward the officer conducting the inspection.' 9 Shortly thereafter,

13 Id. at 2298-99.
'4 Id. at 2299.
15 427 U.S. 215 (1976).
16 Id. at 2295.
17 Sandin v. Conner, 115 S. Ct., 2293, 2295 (1995).
18 Id. at 2296.
19 Id.
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prison officials charged Conner with disciplinary violations of "'high
misconduct' for using physical interference to impair a correctional
function and 'low moderate misconduct' for using abusive or obscene
language" and for harassing a prison employee.20

As a result of those charges, Conner was forced to appear before
a prison adjustment committee. After refusing his request to present
his own witnesses, the committee found Conner guilty of the alleged
misconduct.21 It then sentenced him to 30 days of disciplinary segre-
gation for the high misconduct charge and four hours of segregation
for each of the two low moderate misconduct charges. 2

As permitted by prison regulations, Conner sought administrative
review of the committee's sentence within the required fourteen days
of the original decision. 23  Nine months later, after Conner had
already served his sentence, the deputy administrator reversed the
high misconduct charge and expunged Conner's record of that viola-
tion.24 Before that decision, though, Conner brought suit against
prison officials in the United States District Court for the District of
Hawaii, alleging a deprivation of procedural due process during the
disciplinary hearing.

III. PROCEDURAL HISTORY

The United States District Court for the District of Hawaii
granted summary judgment for the prison officials. Conner then
appealed the decision to the United States Court of Appeals for the
Ninth Circuit.2

The Ninth Circuit reversed the district court, holding that Conner
did have a liberty interest in remaining free of disciplinary segrega-
tion.26 After noting that the Fourteenth Amendment protects liberty

20 Id. Hawaii's prison regulations establish a hierarchy of misconduct ranging from great-
est misconduct to minor misconduct. Haw. Admin. Rule §§ 17-201-6(a), 17-201-10 (1983).
Offenses of high misconduct may be punished by disciplinary segregation up to 30 days. Haw.
Admin. Rule § 17-201-7 (1983). Offenses of low moderate misconduct may be punished by disci-
plinary segregation of up to four hours in cell, monetary restitution, or any sanction other than
disciplinary segregation. 115 S. Ct. at 2296, n.1.

21 Id. at 2296.
22 The committee ruled that the sentences were to be served concurrently. Conner began

serving his segregation on August 31, 1987, and fulffilled his sentence on September 29, 1987. Id.
23 Sandin, 115 S. Ct. at 2296; Haw. Admin. Rule § 17-201-20(a) (1983).
24 115 S. Ct. at 2296.
25 Conner v. Sakai, 15 F.3d 1463 (9th Cir. 1993).
26 Id. at 1466.
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interests arising not only from the Due Process Clause but also from
state law,27 the court applied the Hewitt approach and determined that
official discretion was effectively fettered by the use of mandatory lan-
guage and substantive predicates in the relevant Hawaii regulations.28

Citing to a prison regulation that the prison adjustment committee
may only find guilt when a charge of misconduct is supported by sub-
stantial evidence,29 the Ninth Circuit concluded that the committee's
process of guilt determination was nondiscretionary. Consequently,
the court found that Conner had a liberty interest in remaining free
from disciplinary segregation3" and therefore had the right to present
witnesses as required under the Supreme Court's decision in Wolff v.
McDonnell.31

The Supreme Court of the United States granted the State's peti-
tion for certiorari.

IV. GENERAL DEVELOPMENT OF PRISONERS' DUE PROCESS
RIGHTS

A. The Expansion of Liberty Interests Protected by the Due
Process Clause of the Fourteenth Amendment

The Fourteenth Amendment protects individuals from state
action that deprives them of life, liberty, and property without due
process. 32 These highly amorphous concepts have undergone a long
evolutionary process. While the notions of life and property have
achieved a certain level of definiteness, constitutional liberty has
proven more elusive and difficult to pin down.33

27 Id. (quoting Hewitt, 459 U.S. at 466).
28 Id
29 Sandin, 115 S. Ct. at 2297, n.3. The statute provides, in pertinent part:

Upon completion of the hearing, the committee may take the matter under advisement
and render a decision based upon evidence presented at the hearing to which the individ-
ual had an opportunity to respond or any cumulative evidence which may subsequently
come to light may be used as a permissible inference of guilt, although disciplinary action
shall be based upon more than mere silence. A finding of guilt shall be made where: (1)
The inmate or ward admits the violation or pleads guilty (2) The charge is supported by
substantial evidence. Haw. Admin. Rule § 17-201-18(b)(2) (1983) (emphasis added).

30 Conner, 15 F.3d at 1466.
31 418 U.S. 539 (1974). ("[Due Process] require[s] that prisoners in procedure resulting in

... imposition of solitary confinement be afforded ... right to call witnesses .... Id. at 539.
32 U.S. CONST. amend XIV, § 1.
33 Joseph P. Messina, Comment, Kentucky Department of Corrections v. Thompson: The

Demise of Protected Liberty Interests Under the Due Process Clause, 17 NEW ENG. J. ON CRIM. &
Crv. CorNmNEmENr 233, 240 (1991).
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In its early cases, the Supreme Court strongly intimated that lib-
erty was a broad, constitutional concept to be elaborated upon exclu-
sively by the Court.34 Initially, the Court limited its recognition of
liberty interests to what it deemed "core" or "fundamental" rights."

The "right-privilege" doctrine represented the next stage in the
evolution of protected interests and due process analysis.36 Under this
approach, due process protection was only extended to those interests
categorized as "rights (interests enjoyed as a matter of right)" and
would not be provided for those interests categorized as mere "privi-
leges (interests created by the grace of the state and dependent for
their existence on the state's sufferance)."37 For example, in Bailey v.
Richardson,38 the Court rejected a government employee's argument
that her summary discharge for disloyalty had to be supported by doc-
umented allegations. Government employ, it reasoned, was not prop-
erty, liberty, nor life, but rather, a legislatively-created privilege. As
such, it did not merit procedural protections. Over the course of the
next two decades, though, the right-privilege doctrine began to slowly
erode, as the Court found creative ways to extend due process protec-
tions to non-traditional interests.39

Beginning in the early 1970s, the Court began to significantly
expand its recognition of protected property and liberty interests,
extending due process protection to rights that arose out of state law.'
This new approach, referred to as the "positivist" or "entitlement"
theory, stemmed from the premise that a state may create protected

34 ADmrmsTRArVE LAW CASES AND MATERIALS 641 (Ronald A. Cass et al. eds., 2d ed.
1994).

35 Messina, supra note 32, at 240, citing Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
("Without doubt, [liberty] denotes not merely freedom from bodily restraint but also the right of
the individual to contract, to engage in any of the common occupations of life, to acquire useful
knowledge, to marry, establish a home and bring up children, to worship God according to the
dictates of his own conscience, and generally to enjoy those privileges long recognized .. .as
essential to the orderly pursuit of happiness by free men.").

36 Messina, supra note 32, at 240, citing Rodney A. Smolla, Comment, The Reemergence of
the Right-Privilege Distinction in Constitutional Law: The Price of Protesting Too Much, 35
STAN. L. Rav. 69 (1982).

37 Id. at 71.
38 341 U.S. 918 (1951).
39 See, e.g., Greene v. McElroy, 360 U.S. 474 (1959), where the Court used a strained inter-

pretation of the relevant statute to require a hearing before removal of an employee's security
clearance; Cafeteria Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961), where the
Court rejected the right-privilege distinction in favor of a balancing test.

40 Susan N. Herman, The New Liberty: The Procedural Due Process Rights of Prisoners
and Others Under the Burger Court, 59 N.Y.U. L. REv. 482, 488-99 (1984).
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interests through entitlement programs, government employment, and
other benefits. 1 The reasoning behind this theory was that such state
programs created a reasonable expectation of benefits and therefore
could not be taken away without due process of law. 2

The Court first articulated the positivist theory in Goldberg v.
Kelly. 3 In Goldberg, the Court considered whether termination of
welfare benefits without a pre-termination hearing violated due pro-
cess.44 In its decision, the Court described welfare benefits as more
analogous to property than to a gratuity and concluded that the bene-
fits were "statutory entitlement[s] for those persons qualified to
receive them." It reasoned that an individual's reasonable expecta-
tion of and reliance upon state-created benefits created a protected
interest that merited due process protections. The Goldberg decision
represented an abandonment of the "right-privilege" distinction in
due process analysis and a major doctrinal shift in the Court's treat-
ment of Fourteenth Amendment rights.45

In the initial cases following Goldberg, the Court analyzed prop-
erty and liberty under two different approaches. While it began to
apply the positivist approach to asserted property rights, the Court
continued to define liberty broadly, subjecting it only to an abstract
constitutional analysis.' Eventually, however, the Goldberg Court's
positivist analysis of property rights began to find its way into liberty
interest adjudication as well.

In the 1976 case of Paul v. Davis,47 the Court intimated for the
first time that the positivist approach to property rights might be
extended to liberty interest determinations. Davis, who had been
arrested - but not convicted - for shoplifting, argued that a police-
circulated flier that included his picture under the heading "active

41 Messina, supra note 32, at 240.
42 Id.

43 397 U.S. 254 (1970).
44 Messina, supra note 32, at 240-55.
45 "The constitutional challenge cannot be answered by an argument that public assistance

benefits are a 'privilege' and not a 'right."' Id.
46 Board of Regents v. Roth, 408 U.S. 564 (1972); Bishop v. Wood, 426 U.S. 341 (1976)

where the Court found that North Carolina statues and ordinances created employment that was
terminable at will; therefore, no property interest was created; Perry v. Sindermann, 408 U.S.
593 (1972) in which the Court held that a property interest may arise from mutually explicit
understandings; Goss v. Lopez, 419 U.S. 565 (1975) in which the Court found that a state statu-
tory scheme created a property interest in public education.

47 424 U.S. 693 (1976).
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shoplifters" damaged his reputation and deprived him of his Four-
teenth Amendment liberty."8 Justice Rehnquist, writing for a major-
ity, first declared that reputation was not a fundamental constitutional
liberty interest.49 More importantly though, he then noted that Ken-
tucky law did not specifically extend a liberty right of reputation to
Davis, indicating an implicit acceptance of the concept of state-cre-
ated liberty rights.5"

Shortly after Davis, the positivist approach to liberty interests
began to crystallize in a series of important prisoners' rights cases.
Development of state-created liberty interests has taken place mainly
in the context of inmate litigation and represents the chief source of
information about the operation of a positivist notion of liberty."
This is due in large part to the Court's consistent refusal to "recognize
anything more than the most basic liberty interests in prisoners."52

The rationale behind this attitude is the Court's belief that a prisoner
properly tried, convicted, and incarcerated "retains only a narrow
range of protected liberty interests, ' 53 and that "[1]awful incarceration
brings about the necessary withdrawal or limitation of many privileges
and rights, a retraction justified by the considerations underlying our
penal system."54 Consequently, inmates are forced to resort to state-
created liberty interests rather than constitutional rights.

The liberty interest analysis recognizes two sources through
which liberty interests may arise: (1) the Constitution itself and (2)
state law and regulations. While the Constitution and the Bill of
Rights expressly provide for the protection of certain rights, positivist
theory recognizes that certain state-created rights may also achieve
constitutional status and consequently are afforded the protections of
the Due Process Clause of the Fourteenth Amendment. Because of
the Court's refusal to apply most fundamental constitutional liberty
rights to prisoners, the role of state-created rights and regulation
becomes even more important in the protection of their interests.55

48 Id. at 697.

49 Id. at 710.
50 Id at 708-11.
51 Herman, supra note 39, at 503-04.
52 Hewitt, 459 U.S. at 467.
53 Id.
54 Id. (quoting Price v. Johnston, 334 U.S. 266, 285 (1948)).
55 Messina, supra note 32, at 24.
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B. Wolff v. McDonnell and Meachum v. Fano: The Birth of State-
created Liberty Interests

In determining whether a state had created a liberty interest, the
early Supreme Court cases tended to apply an informal approach,
emphasizing conditions of confinement and length of custody over the
precise content and wording of state law.5 6 This approach was fol-
lowed by the Court in Wolff v. McDonnell.57

Under the Nebraska system at issue in Wolff, state law awarded
deserving inmates good-time credits that could be used to reduce their
terms of imprisonment. However, the statutory formula also author-
ized prison administrators to reduce the amount of good time credits
if an inmate was found guilty of serious misbehavior. The plaintiff
inmates contended that because good time credits were a protected
interest, they could not be deprived of credits without certain due pro-
cess procedures, such as a written notice of the claimed violation, a
statement of fact findings, and the right to call witnesses and present
documentary evidence at a hearing. The Court agreed.58

Writing for the majority, Justice White first stated that the "Con-
stitution itself does not guarantee good-time credit for satisfactory
behavior while in prisons."59 But, the determination of a liberty inter-
est, he continued, "parallels the accepted due process analysis as to
property."'' Finding that Nebraska provided a statutory right to good
time credits, subject to forfeit only for major misconduct, the majority
held that Nebraska had statutorily created a liberty interest, subject to
Fourteenth Amendment due process protections. While the Court's
decision seemingly embraced the positivist approach to liberty, it was
noticeably vague in articulating the precise source of the liberty inter-
est and seemed to rely more on "implicit promises" than the actual
content of the relevant Nebraska statutes.6t

56 Herman, supra note 37, at 508-09.

57 418 U.S. 539 (1974).
58 Wolff, 418 U.S. at 545-68.

59 Id. at 557.
6 Id.
61 Herman, supra note 39, at 509. For examples of earlier, somewhat pro-prisoner cases,

see Gagnon v. Scarpelli, 411 U.S. 778 (1973) (holding that there is a liberty interest in having
counsel prior to revocation of parole) and Morrissey v. Brewer, 408 U.S. 471 (1972) (holding that
there is a liberty interest in remaining on parole based on an implicit promise by the state).
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In Meachum v. Fano,6 z the Court elaborated upon the criteria
required to sustain a determination that a state had created a liberty
interest. Plaintiff inmates, serving in a medium security prison in Mas-
sachusetts, had been accused of starting several fires in the prison.63

After being found guilty by a prison board, the inmates were ordered
transferred to a maximum security facility.64 Justice White, again writ-
ing for the majority, first rejected the inmates' arguments that the
Constitution recognized a liberty interest in remaining in the same
state prison. The majority then distinguished Wolff, noting that while
state law in that case created a liberty interest in good time credits,
there was no comparable Massachusetts law that conferred a specific
right on a prisoner to remain in the prison in which he was initially
assigned.65 Writing in dictum, the Court did indicate that a state law
which conditioned prison transfer upon the occurrence of specified
events would strongly suggest the creation of a state liberty interest.6'
Though the Court found it unnecessary to apply a positivist analysis,
Justice White's emphasis upon the degree of discretion statutorily con-
ferred upon prison officials greatly clarified the jurisprudence of state
liberty interests.67

C. Hewitt v. Helms and Kentucky Department of Corrections v.
Thompson: Strict Statutory Analysis and the Use of
Mandatory Language and Substantive Predicates

Building upon Justice White's dictum in Meachum, the Court
began to gradually shift its focus to statutory language in determining
state-created liberty interests. Two recent prisoners' rights cases,
Hewitt v. Helms' and Kentucky Department of Corrections v. Thomp-
son,69 represent the high water mark for the positivist analysis of pro-
tected liberty interests.

In Hewitt v. Helms, a Pennsylvania inmate charged that his
administrative segregation for allegations of participating in a prison
riot, deprived him of his due process rights. Justice Rehnquist found

-62 427 U.S. 215 (1976).
63 Id. at 216-17.
64 Id.
65 Id. at 226.

66 Id. at 226-28.
67 Meachum v. Fano, 427 U.S. 215, 226-28 (1976).
68 459 U.S. 460 (1983).
69 490 U.S. 454 (1989).
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that there was no inherent constitutional right to be free of adminis-
trative segregation but concluded that Pennsylvania law did statutorily
create a protected liberty interest.70 The Court focused its positivist
analysis upon the statute's use of mandatory language and substantive
predicates. The statute at issue provided that administrative segrega-
tion could only be imposed under specified circumstances. 71 The
Court found that the use of such mandatory language as "shall,"
"will," and "must"72 and the requirement that administrative segrega-
tion could not be imposed absent substantive predicates, such as "the
need for control" or the "threat of a serious disturbance '73 was dispos-
itive of the conclusion that Pennsylvania law created a protected lib-
erty interest.74 The majority was circumspect in distinguishing
mandatory language and substantive predicates from mere procedural
guidelines. The latter, the Court reasoned, was a "salutary" state
development and should be encouraged, not interfered with, by the
federal courts.75 But, a statute that has gone beyond mere guidelines
and incorporated mandatory language and substantive predicates
necessitates the finding that a state liberty interest has been created.

The Hewitt analysis was affirmed by the Court in Kentucky
Department of Corrections v. Thompson.76 In Thompson, Kentucky
inmates argued that state statutes had created a protected liberty
interest in visitation privileges and that those privileges could not be
suspended without a hearing.' Writing for the majority, Justice
Blackmun specifically endorsed the Hewitt methodology of examining
state statutes for explicit mandatory language in connection with spe-

70 Id. at 470-71.
71 The relevant part of the statute provides:

An inmate may be temporarily confined to Close or Maximum Administrative Custody in
an investigative status upon approval of the officer in charge of the institution where it
has been determined that there is a threat of serious disturbance or a serious threat to the
individual or others. The inmate shall be notified in writing as soon as possible that he is
under investigation and that he will receive a hearing if any disciplinary action is being
considered after the investigation is completed. An investigation shall begin immediately
to determine whether or not a behavior violation has occurred. If no behavior violation
has occurred, the inmate must be released as soon as the reason for the security concern
has abated but in all cases within ten days. 459 U.S. at 471, n.6 (emphasis added) (citing
37 PA. CODE § 95.104(b)(3) (1978)).
72 See supra note 70.
73 See supra note 70.
74 Hewitt, 459 U.S. at 471-72.
75 Id.
76 490 U.S. 454 (1989).
77 Id. at 458-59.
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cific substantive predicates.78 The Court found that the language of
the Kentucky statute, although providing certain substantive predi-
cates to guide the decision maker, lacked the mandatory language
present in Hewitt.79 In particular, the Court determined that such lan-
guage as "administrative staff reserves the right to allow or disallow
visits" did not constitute mandatory language. According to the Court
prisoners could not, from such language, reasonably form an objective
expectation of a protected liberty interest in visitation privileges.

When the Sandin case came to the Supreme Court six years later,
the Hewitt methodology of strict statutory analysis was still the pre-
vailing judicial approach to the determination of state-created liberty
interests.

V. THE SUPREME COURT'S DECISION IN SANDIAN V. CONNER

A. The Majority Opinion
Reversing the Ninth Circuit, the United States Supreme Court

held that neither the Due Process Clause nor Hawaii prison regula-
tions had created a protected liberty interest that entitled Conner to
the procedural protections articulated in Wolff.8' Chief Justice Rehn-
quist, writing for the majority,81 acknowledged that while, under cer-
tain circumstances, a state may create constitutionally protected
liberty interests, those interests are generally limited to deprivations
that impose "atypical and significant hardship on the inmate in rela-
tion to the ordinary incidents of prison life."82 In the Court's view,
disciplinary segregation imposed no such hardship.

The Court began its opinion by summarizing the relevant case
law on prisoner's rights. After discussing the decisions and rationales
behind early cases such as Wolff and Meachum, the Court noted the
significant doctrinal shift effected by Hewitt.83 Chief Justice Rehnquist
criticized the Hewitt methodology of examining state laws and regula-

78 Id. at 462-63.
79 The relevant part of the statute provides:

Certain visitors who are either a threat to the security or order of the institution or non-
conductive to the successful re-entry of the inmate to the community may be excluded.
490 U.S. at 457 n.1 (citing COMMONWEALTH OF KENTUCKY CORRECTIONS POLICIES AND
PROCEDURES § 403.06 (effective Aug. 28, 1981)).
80 Sandin, 115 S. Ct. at 2303.
81 Id. at 2295. Chief Justice Rehnquist was joined by Justices O'Connor, Scalia, Kennedy,

and Thomas.
82 Id. at 2300.
83 Id. at 2298.
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tions for mandatory language and substantive predicates. According
to the Chief Justice, such an examination violated the dictates of Wolff
by improperly shifting the emphasis of the liberty interest away from
the nature of the deprivation. Chief Justice Rehnquist asserted that
Hewitt forced courts to engage in a detailed, cumbersome, and ulti-
mately ill-advised analysis of the intricate language of routine prison
guidelines to determine the existence of a liberty interest.84 Conse-
quently, this approach encouraged prisoners to scrutinize prison regu-
lations in search of mandatory language and substantive predicates
upon which to base claims of state-conferred privileges.85 The Court
found that the Hewitt methodology resulted in negative implication
jurisprudence. For example, in Conner v. Sakai, 6 the Court of
Appeals inferred that because Hawaii prison regulations directed that
a finding of guilt be imposed only under certain conditions, the
absence of those conditions precluded a determination of guilt.' The
Supreme Court acknowledged the propriety of this mode of statutory
analysis in the context of rights and remedies available to the general
public, but deemed it inappropriate in the case of a prison regulation,
designed not to confer rights upon prisoners, but instead to guide
prison officials in the administration of their institution.8 8

The Court then noted two substantial and undesirable effects pro-
duced by the Hewitt methodology. First, it created disincentives for
States to codify prison management procedures.8 9 The Court asserted
that such procedures work to benefit both the prison staff and the
inmate population. By limiting the discretion of employees, the State
reduces the possibility of disparate treatment of similar incidents. But
Hewitt, the Court reasoned, discouraged this development. In order
to avoid unintentionally creating liberty interests, States may opt to
avoid codification altogether, and instead, may simply confer broad
and standardless discretion on correctional personnel.' Second, the
Court asserted that Hewitt has enmeshed the federal courts in the day-
to-day management of prisons.91 In the Court's view, such activity not

84 Id.
85 Sandin v. Conner, 115 S. Ct. 2299.
86 155 F.3d 1463 (1994).
87 Sandin, 115 S. Ct. at 2299.
88 Id.
89 Id.

90 Id.
91 Id.
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only wastes judicial resources, it also runs contrary to the notion that
state officials managing a "volatile environment" should be accorded
"appropriate deference and flexibility."92

Faced with the difficulty of applying the Hewitt methodology and
the negative consequences of its jurisprudence, the Supreme Court
explicitly rejected the strict statutory approach.93 Instead, the Court
held that the due process principles articulated in Wolff and Meachum
established the proper approach to state-created liberty interests.
States may create liberty interests that are subject to due process pro-
tection, but those interests will be generally limited to freedom from
restraint which, while not exceeding the sentence in such an unex-
pected manner as to give rise to protection by the Due Process Clause
of its own force, nonetheless imposes atypical and significant hardship
on the inmate in relation to the ordinary incidents of prison life. 4

Based on this standard, the majority held that Conner's discipli-
nary segregation was not the type of atypical, significant deprivation
which a State's laws might conceivably create as a violation of a lib-
erty interest. 95 Three factors influenced the Court's decision. First, it
found that at the time of Conner's punishment, conditions of discipli-
nary segregation substantially mirrored those of administrative segre-
gation and protective custody.96 Second, Hawaii had expunged
Conner's disciplinary record of the high misconduct charge.' Finally,
the circumstances of Conner's situation would not inevitably affect the
duration of his sentence. 98 Based on these three considerations, the

92 Id at 2299 (quoting Wolff, 418 U.S. at 561-563).
93 Sandin, 115 S. Ct. at 2301, n.5. The Court determined that the abandonment of the

Hewitt methodology did not technically require it to overrule any of its prior holdings. It noted
that in Olim v. Wakinekona, 461 U.S. 238 (1983), and Thompson, 490 U.S. 454 (1989), no liberty
interest was at stake. Though it located a liberty interest in Hewitt, 459 U.S. 460 (1983). There
the Court concluded that due process required no additional procedural guarantees for the
inmate and that therefore, the anterior question of whether the inmate possessed a liberty inter-
est was unnecessary to the disposition to the case.

94 Sandin, 115 S. Ct. at 2299.
95 Id.
96 The Special Holding Unit (SHU) houses inmates placed in disciplinary segregation,

administrative segregation, and protective custody. Single-person cells comprise the SHU and
conditions are substantially similar for each of the three classifications of inmates housed there.
With the exception of one extra phone call and one extra visiting privilege, inmates segregated
for administrative reasons receive the same privilege revocations as those segregated for discipli-
nary reasons. Sandin, 115 S. Ct. at 2296, n.2.

97 Id. at 2301.
98 The majority noted that under Hawaii law, a misconduct record does not foreclose the

possibility of parole. Conceding that the relevant statute does require consideration of miscon-
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Court concluded that Conner's disciplinary segregation was not the
type of atypical, significant deprivation that could give rise to a state-
created liberty interest.

The majority also rejected Conner's argument that any state
action taken for a punitive reason implicates a liberty interest recog-
nized by the Due Process Clause, even in the absence of state law. 99

While this proposition was implicitly recognized in Bell v. Wolfish t"0
and Ingraham v. Wright,' the Court distinguished those cases and
held the principle inapplicable to convicted prisoners. Admitting that
inmates are not stripped of all constitutional rights, the Court noted
that lawful incarceration contemplates the withdrawal and limitation
of many privileges and rights. Punishment of incarcerated prisoners
effectuates prison management and prisoner rehabilitative goals and
falls within the expected parameters of the sentence imposed by a
court of law.'1 2

B. The Dissenting Opinions of Justices Ginsburg and Stevens

Justice Ginsburg's dissent focused on the majority's constitutional
analysis.0 3 In particular, the dissent took exception to the majority's
contention that disciplinary segregation did not significantly differ
from administrative segregation or protective custody." Justice Gins-
burg argued that the latter types of punishment only involve short
term consequences and therefore can not be lumped together with
disciplinary segregation, which carries such long-term consequences as
stigmatization and diminished parole prospects. 1°5 The dissent found
that these differences were sufficient to qualify disciplinary segrega-
tion for due process protection.

duct, the majority asserted such a record constituted but one factor among many. Therefore, the
possibility that a finding of misconduct will alter the balance is too attenuated to invoke the
protections of the Due Process Clause. Id. at 2302.

99 Id. at 2300.
100 441 U.S. 520 (1979). The Court held that pretrial detainees may not be punished with-

out an adjudication of guilt.
101 430 U.S. 651 (1977). The Court held that schoolchildren may not be arbitrarily sub-

jected to corporal punishment.
102 Sandin, 115 S. Ct. at 2301.
103 Sandin, 115 S. Ct. at 2302 (Ginsburg, J., dissenting). Justice Stevens joined Justice Gins-

burg in dissent.
104 Id. at 2302-03 (Ginsburg, J., dissenting).
105 Id.
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Justice Ginsburg did concur with the majority in criticizing the
Hewitt methodology. She agreed that deriving protected liberty inter-
ests from mandatory language in state regulations creates incentives
for ruleless prison management which disserves the state's penologi-
cal goals and jeopardizes the welfare of the prisoners.1" The dissent's
language also seemed to imply an outright rejection of the positivist
approach to liberty interests. It noted that the liberty protected by the
due process clause was the "unalienable liberty recognized in the Dec-
laration of Independence," not the particular rights and privileges
conferred by specific laws and regulations.1"

C. The Dissenting Opinions of Justices Breyer and Souter
Justice Breyer wrote a separate dissent.10 8 Though he agreed with

Justice Ginsburg in concluding that Conner had a constitutional lib-
erty interest in avoiding disciplinary segregation, Justice Breyer also
believed that state law created and reinforced that interest.

First, Justice Breyer noted that the Court's prior decisions recog-
nized that certain changes in the conditions of an inmates confinement
may be so severe or different from ordinary conditions of confinement
as to invoke constitutional liberty protection, independent of state
laws.1" Justice Breyer, rather than accepting the majority's focus
upon the comparison between disciplinary segregation and similar
types of prison detention, instead concentrated on the distinction
between punishment and no punishment. Justice Breyer found that
segregation effected a major change in Conner's conditions, prevent-
ing him from engaging in a number of activities, such as working, tak-
ing classes, and socializing with other inmates.

Second, Justice Breyer also found a state-created liberty inter-
est.n1 Unlike the majority, he advocated the continued adherence to
the Hewitt methodology. In examining the Hawaii prison regulations,

106 Id. at 2303.
107 Id.
108 Sandin, 115 S. Ct. at 2304 (Breyer, J., dissenting). Justice Souter joined Justice Breyer

in dissent.
109 See, e.g., Vitek v. Jones, 445 U.S. 480, 491-94 (1980), in which the Court held that an

inmate has a constitutional liberty interest, independent of any state law, in avoiding transfer to
a mental hospital for treatment for a mental disease or defect); Washington v. Harper, 494 U.S.
210, 221-22 (1990), in which the Court held that an inmate has a constitutional liberty interest,
independent of any state law, in being protected from the involuntary administration of psycho-
tropic drugs.

110 Sandin, 115 S. Ct. at 2305.
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Justice Breyer concluded that the rules imposed a substantial penalty,
restricted its imposition to instances when an inmate has committed a
defined offense, and prescribed nondiscretionary standards for deter-
mining whether or not the inmate committed the offense."' In other
words, the dissent found that the use of mandatory language and sub-
stantive predicates sufficiently limited official discretion as to give rise
to a state created liberty interest under the existing law of Hewitt and
Thompson .112

Justice Breyer criticized the majority for attempting to change the
existing law. He also believed that the majority's rejection of the
"cabining of discretion" standard was primarily motivated by a con-
cern that the Hewitt methodology might be construed to provide pro-
cedural protection for trivial rights." 3 Justice Breyer argued that the
"Court has never held that comparatively unimportant prisoner 'dep-
rivations' fall within the scope of the Due Process Clause even if local
law limits the authority of prison administrators to impose such minor
deprivations.""' 4 Therefore, he noted that the imposition of a mini-
mum standard was superfluous and unnecessary.

D. Analysis and Consequences of the Sandin Decision

The Supreme Court's decision in Sandin represents a major doc-
trinal shift in the adjudication of prisoners' rights. But in its haste to
abandon the old standard and adopt a new one, the Court in Sandin
has only succeeded in erecting another doctrinal puzzle. The Court's
opinion is replete with problems. First, the generality of its new stan-
dard of "atypical, significant deprivation" threatens the law with
uncertainty and provides little guidance to lower courts. Second,
while the Court recognized the inapplicability of Hewitt as a primary
method of analyzing prison regulations, it fails to recognize its poten-
tial value as a secondary or tertiary tool of analysis. Third, the Court's
mischaracterization of Meachum only serves to add to the confusion.
Finally, the Sandin decision appears to represent an uneasy attempt to
limit prisoners rights specifically, while continuing to recognize posi-
tivist liberty interests generally.

111 Sandin, 115 S. Ct. at 2305-06.
112 Id.
113 Id. at 2306.
"14 Id. at 2308.
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1. Lost in a Sea of Unfathomable Words

In finding that neither Hawaii prison regulations nor the Due
Process Clause itself recognized a liberty interest in remaining free of
disciplinary segregation, the majority held:

States may under certain circumstances create liberty interests which
are protected by the Due Process Clause. But those interests will be
generally limited to freedom from restraint which, while not exceeding
the sentence in such an unexpected manner as to give rise to protection
by the Due Process Clause of its own force, nonetheless imposes atypi-
cal and significant hardship on the inmate in relation to the ordinary
incidents of prison life. 5

The most pronounced difficulty with the Court's opinion is that the
glaring generality of its new standard of "atypical, significant depriva-
tion" threatens the law with uncertainty and provides lower courts
with little, if any, guidance." 6 As Justice Ginsburg notes in her dis-
sent: "What design lies beneath these key words. The Court ventures
no examples, leaving consumers of the Court's work at sea, unable to
fathom what would constitute an 'atypical, significant deprivation' and
yet not trigger protection under the Due Process Clause directly." ' n7

In acknowledging that liberty interests can be derived from two
sources, the state law and the Constitution, the majority purports to
continue the two-pronged liberty analysis initiated in Davis and solidi-
fled in cases such as Wolff and Meachum. But, the majority neglects
to elaborate upon the test for determining a state-created liberty
interest. It does not provide any relevant factors, considerations, or
examples that would facilitate the positivist analysis, as distinct from
the constitutional analysis. While past decisions have recognized the
relevance of such concepts as "mutually explicit understandings" or
"examining actual practices," the Court does not address the role of
these factors in their new jurisprudence." 8

The ambiguity of the Court's standard threatens the legal system
with two potentially undesirable effects. First, contrary to the Court's

115 Sandin, 115 S. Ct. at 2300 (emphasis added).
116 See Harvard Law Review Association, Prisoners' Rights - Punishments Inposed by

Administrative Proceedings, 109 HARv. L. REv. 141 (1995).
117 Sandin, 115 S. Ct. at 2303, n.2.
118 See, e.g., LAWRENCE H. TRIBE, AMERICAN CONSITrUTIONAL LAW § 10-10, at 694-700

(2d ed. 1988).
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expressed desire to reduce the quantity of inmate litigation, the new
standard may produce the exact opposite result. Instead of a regime
in which inmates comb state laws and regulations on which to base
entitlement to state-created liberty interests," 9 the majority's opinion
may produce an even higher number of frivolous inmate lawsuits,
resulting from the susceptibility of the "atypical, significant' depriva-
tion" standard to creative legal manipulation. Second, the Sandin
decision provides judges with vast discretion. As a result, prisoners'
rights and liberty interests may be rendered largely meaningless by
the subjective values of the particular judge hearing the case.

2. The Majority's Either/Or Jurisprudence

In rejecting the Hewitt methodology, the Court has moved away
from an approach that has undergone both tremendous scrutiny and
significant criticism. The scholarly attack on the strict statutory analy-
sis approach of Hewitt closely parallels the majority's critique in Con-
ner. In addition to concerns over disincentives to states to codify
standards and possible judicial overreaching, commentators have also
noted the problems of inconsistent application of the Hewitt method-
ology, its failure to consider actual practices of state prisons, and its
susceptibility to the tides and trends of the political process.1 20 Most
importantly though, the inapplicability of the Hewitt methodology is
most apparent, when viewed in light of the purposes underlying prison
codes and regulations. As Chief Justice Rehnquist notes, prison rules
are codified not for the purposes of conferring rights and defining
remedies, but are "primarily designed to guide correctional officials in
the administration of a prison. "121 By subjecting prison regulations to
the same hard and fast statutory interpretative principles that affect
the general public, the Hewitt methodology inappropriately accorded
excessive reliance upon the semantic text of prison regulations.

But, the Court's outright rejection of the Hewitt methodology
only exacerbates the ambiguity of its new standard. While resorting to
a strict statutory analysis as the primary source of determining the
existence of a state-created liberty may not be desirable for the rea-
sons discussed in the majority's opinion, the Court fails to recognize
its potential value as a secondary or tertiary tool of analysis. As Jus-

119 Sandin, 115 S. Ct at 2299.
120 Messina, supra note 32.
121 Sandin v. Conner, 115 S. Ct. at 2299.
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tice Breyer notes in his dissent, "courts can use [cabined discretion] as
a kind of touchstone that can help them, when they consider the broad
middle category of prisoner restraints, to separate those kinds of
restraints that, in general are more likely to call for constitutionally
guaranteed procedural protection, from those that more likely do
not." '122 Three factors suggest the potential value of the "cabined dis-
cretion" analysis in determining an "atypical, significant deprivation."
First, cabined discretion often implies the state's recognition of an
important and fundamental right. Second, cabined discretion usually
involves rights in which, historically, procedural protections have
attached. Finally, cabined discretion can be easily and objectively
determined. Though a strict statutory analysis may not be desirable as
the sole or primary source in determining a liberty interest, the
Court's complete rejection of the Hewitt methodology robs the courts
of a valuable tool of interpretation.

3. Misapplying Meachum

The Court's mischaracterization and misapplication of Meachum
only adds to the confusion.123 In Sandin, the Court urges a return to
the nature of the deprivation approach applied in Meachum.'24 But,
the Court fails to note that the Meachum court applied this as a con-
stitutional, not a positivist, analysis. Finding that there was no appli-
cable state law, the Meachum Court did not engage in a determination
of whether the state had created a liberty interest. 25 As a result, that
case never explicitly articulated an approach to the question of state-
created liberty interests. While Justice White acknowledged the
approach taken by Wolff, he concluded that the absence of a compara-
ble state law in the Meachum case rendered the Wolff approach inap-
plicable.126  Unfortunately, the Sandin Court was not so
discriminating. By citing Meachum for its holding that state-created
liberty interests must focus on the nature of the deprivation rather
than the language of the statute, the Sandin majority creates prece-
dent where none previously existed.

122 Id. at 2307 (Breyer, J., dissenting).
123 See supra note 115, at 147-50.
124 Sandin, 115 S. Ct. at 2300.
125 Meachum v. Fano, 427 U.S. 215, 226-27 (1976).
126 Id.
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4. A Return to Pre-Davis? Has the Court Come Full Circle?

Despite its asserted recognition of and commitment to positivist
liberty rights, Sandin might reasonably be understood to represent the
Court's attempt to eliminate the recognition of state law and regula-
tions as a possible source of such interests altogether. This interpreta-
tion has been noted by some commentators. 127

Logically, one would assume that if the Sandin Court truly
intended to continue to recognize the notion of positivist liberty inter-
ests, as it purported to do, it would not have done so first, by provid-
ing such an ambiguous holding and second, by depriving itself of the
potentially valuable tool of statutory analysis articulated in Hewitt. In
addition, the Court's mischaracterization of Meachum evidences a
preference for the broad, constitutional analysis of liberty interests.
These factors lend support to the argument that following Sandin, the
Court may soon come full circle to a pre-Davis state, when the con-
cept of state-created liberty interests did not exist."2

But, there are also strong indications that Sandin simply repre-
sents a judicial disdain for prisoners' rights and, consequently, will not
affect positivist liberty interests outside the context of prison regula-
tions. Two factors lend strong support to this proposition.

First, the Court's holding and standard is a narrow one, specifi-
cally limited to (1) "prison regulations" and (2) liberty interests
unduly burdened by "atypical and significant hardship[s] on the
inmate in relation to the ordinary incidents of prison life."' 29 In its
opinion, the Court notes the particularity of prison regulations, as dis-
tinct from statutes affecting the general public. 3 ' Chief Justice Rehn-
quist states that the negative implication jurisprudence that follows
from Hewitt

may be entirely sensible in the ordinary task of construing a statute
defining rights and remedies available to the general public. It is a
good deal less sensible in the case of a prison regulation primarily
designed to guide correctional officials in the administration of a
prison.131

127 Supra note 114, at 147-50.
128 See supra note 115, at 150.
129 Sandin, 115 S. Ct. at 2300 (emphasis added).
130 Id. at 2299.
131 Id.
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In citing the unique character of prison regulations, the Court does
not purport to articulate a general positivist liberty analysis, applica-
ble outside the context of prisoners' rights.

Second, the Court's recent case law evidences a narrowing trend
of prisoners' rights; viewed in light of this, Sandin appears to repre-
sent the next step in this narrowing process of prisoners' liberty inter-
ests, not the first step in the abandonment of positivist liberty interests
altogether.132 As discussed above, liberty interests, prior to Davis,
were treated as a broad, constitutional concept, to be elaborated upon
exclusively by the Court. With the advent of the positivist theory in
Goldberg, though, the Court expanded the scope of protected liberty
interests acknowledging that state laws and regulations could give rise
to such rights. 133 Since that time, the Court's treatment of this issue
evidences a swift and constant retreat from its earlier, expansive inter-
pretation of the Due Process Clause in prisoners' rights cases. Before
the Sandin decision, the Court had attempted to restrict prisoners' lib-
erty rights in three ways. First, the Court narrowed the scope of lib-
erty interests grounded in the Constitution itself. For example, in
Olim v. Wakinekona,'34 the Court held that determination of a consti-
tutional liberty interest does not consider the severity of loss suffered
by a prisoner, but is primarily dictated by "the nature of the interest
rather than its weight." '135 Second, even when the Court determined
that a liberty interest existed, it granted prisoners only minimum due
process protections.136 Third, in cases such as Hewitt and Thompson,
the Court narrowed the circumstances under which state laws and reg-
ulations could give rise to a protected liberty interest, by requiring
statutes to satisfy formalistic and stringent criteria.'3 7 With its opinion
in Sandin, it appears that the Court has added a fourth method,
potentially more narrowing and restrictive than the previous three
approaches. By articulating this new, ambiguous standard of "signifi-
cant, atypical deprivation," and refusing to add any doctrinal meat to

132 See, e.g., Messina, supra note 32.
133 See, e.g., Wolff v. McDonnell, 418 U.S. 539 (1974); Meachum v. Fano, 427 U.S. 215

(1976).
134 461 U.S. 238 (1983).
135 lIt at 248.
136 The Supreme Court, 1982 Term, Constitutional Law, Due Process, 97 HARv. L. REv. 103

(1983). See, e.g., Hewitt v. Helms, 459 U.S. 460 (1983), where the Court held that only minimal
due process procedures were necessary to protect a prisoner's right to remain in the general
prison population.

137 See e.g., Messina, supra note 32.
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its bones, the Court seems to intimate that state-created liberty, in the
context of prisoners' rights, is a broad concept to be elaborated upon
exclusively by the courts. In effect, the Court is subjecting the deter-
mination of state-created liberty interests to a constitutional inquiry.
By conferring such broad discretion upon the courts, the practical
effect of Sandin is to eliminate the role of state law and the positivist
theory of liberty interest in the context of prisoners' rights.

The jurisprudence of state-created liberty interests has evolved
mainly in the context of prisoners' rights. Consequently, it is difficult
to determine the exact scope of the Court's pronouncement in Sandin.
While there may be a basis for arguing that Sandin represents the first
snowball in the avalanche of positivist liberty interests, the Court's
narrow holding and its recent treatment of prisoners' rights cases
lends strong support to the proposition that Sandin simply represents
a judicial disdain for prisoners' rights.

5. A Spirit of Meaness

Finally, while the decision in Sandin was apparently motivated by
a number of policy concerns, there is reason to believe that the
Court's restrictive treatment of prisoners' rights may have deleterious
societal effects. Sandin appears to be largely symptomatic and sym-
bolic of legislators' growing disdain for costly rehabilitation programs
and the public belief that the "judicial and correctional system coddles
offenders. . 13" As a result, politicians are leading a crusade in striv-
ing for "tough and cheap" institutions, terminating inmate privileges,
and focusing on punishing prisoners rather than rehabilitating them.
This new approach has received much criticism from civil rights activ-
ists and prisoners' rights attorneys.'39 A number of academics have
asserted that the harsh treatment of prisoners and the continued dep-
rivation of their rights only results in the hardening of inmates. Uni-
versity of Pennsylvania professor and Director of the Selling Center
for Studies in Criminology and Criminal Law Marvin Wolfgang has
argued that, "Punishment puts [inmates] in an alienated posture and
makes them more likely to take revenge against the whole system.""
Even the American Correctional Association (ACA), the nation's
largest organization of prison officials, has stressed the importance of

138 See Morrison, supra note 1.
139 Id.
140 Id.
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balancing the needs of punishment and rehabilitation.'41 Unfortu-
nately, by raising the standard for due process violations, the Sandin
opinion continues to chip away at the one avenue of relief historically
available to prisoners: the courts.' Such decisions only serve to add
to the aura of punishment and spirit of meanness infesting our correc-
tional institutions today.143

VI. CONCLUSION

The Supreme Court's decision in Sandin v. Conner purports to
shift the emphasis of state-created liberty back to the "nature of the
deprivation" approach advocated in Wolff. In its haste to abandon the
strict statutory analysis of Hewitt, though, the Court has succeeded
only in creating another doctrinal puzzle. In holding that Demont
Conner did not have a liberty interest in remaining free from discipli-
nary segregation, the Court implicitly acknowledges that state law and
regulations may give rise to constitutionally protected liberty interests.
But, while the Court says one thing, it appears to be doing another.
The ambiguity of its new standard, the outright rejection of the Hewitt
approach, and its mischaracterization of Meachum may evidence the
first step in the Court's abandonment of positivist liberty interests
generally.

But while this interpretation is not completely unreasonable, the
narrow holding of the Court and its recent pattern of restricting pris-
oners' rights indicates that Sandin represents a less ambitious, but
equally critical proposition: only the public, and not convicted prison-
ers, get the benefit of state-created liberty interests. Such an interpre-
tation is consistent with society's growing intolerance of crime and the
"cheap and tough" philosophy of prison administration currently per-
meating the legislatures.'" Unfortunately, the consequences neglect
an inmate's constitutional rights and only serve to frustrate the reha-
bilitative goals of our prison system.145

141 Id.
142 Id.
143 Peter Morrison, The New Chain Gang: States' New "Get Tough" Prison Policies are

Gaining Support from Politicians and Courts, NAT'L LJ., Aug. 21, 1995, at Al.
144 Id.
145 Id.
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