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INTRODUCTION

Since the late 1800s, numerous states and the federal government
have passed "prevailing wage" statutes. These laws require contrac-
tors to pay workers on public-construction jobs a wage equal to the
wage that prevails for the relevant occupation in the local community.
In practice, the prevailing wage has generally been defined as the local
union wage.

President Hoover signed the best-known prevailing wage law, the
federal Davis-Bacon Act,2 into law in 1931. Davis-Bacon has been
criticized for the costs it imposes on taxpayers and its discriminatory
impact on minorities.3 Forty-one states have adopted their own pre-
vailing wage laws, known as "little Davis-Bacons." Thirty-one of
these statutes are still in effect.4 New York has one of the oldest and
strictest prevailing wage laws in the nation, and one of the few to be

1 Assistant Professor, George Mason University School of Law. The author acknowledges
the assistance of the Empire Foundation for Policy, which published an earlier version of this
article.

2 Davis-Bacon Act, ch. 411, 46 Stat. 1494 (1931) (codified as amended at 40 U.S.C. §§ 276a
to 276a-5 (1988)).

3 For further information about the discriminatory origins and effects of the Davis-Bacon
Act, see David Bernstein, The Davis-Bacon Act: Vestige of Jim Crow, 13 NAT'L BLACK L.J. 276
(1994).

4 The nine states that have repealed their prevailing wage laws include: Alabama (1981),
Florida (1979), Utah (1981), Arizona (1984), Idaho (1985), New Hampshire (1985), Colorado
(1985), Kansas (1987), and Louisiana (1988). The Oklahoma Supreme Court declared that state's
prevailing wage law unconstitutional under the Oklahoma state constitution in 1995. City of
Okla. City v. State of Oklahoma ex rel. Oklahoma Dept. of Labor, 918 P.2d 26 (Ok. 1995). The
other states without prevailing wage laws are Georgia, Iowa, Mississippi, North Carolina, North
Dakota, South Carolina, South Dakota, Vermont, and Virginia.
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mandated by a state constitution.5 While New York's prevailing wage
law has not attracted nearly the amount of attention in New York that
the Davis-Bacon Act has attracted nationally, it too has discrimina-
tory origins and effects, and wastes a great deal of money.

Part I of this Article discusses the discriminatory origins of New
York's prevailing wage law and the Davis-Bacon Act. Part II reviews
the historical discriminatory impact of New York and federal prevail-
ing wage mandates. Part III discusses the current discriminatory
effects of prevailing wage requirements. Part IV discusses the eco-
nomic costs of prevailing wage laws. Finally, Part V discusses poten-
tial legal and legislative challenges to New York's prevailing wage law.

I. THE ORGINS OF NEW YORK'S PREVAILING WAGE MANDATE

Construction unions have been among the most economically and
politically powerful American unions since the 19th Century. Because
of this power, these unions consistently set wage levels above the mar-
ket-clearing rate, and avoid racial integration of their ranks.6 One of
the ways that construction unions have successfully maintained a
quasi-monopoly power in New York and elsewhere is by lobbying for
and taking advantage of legislation regulating the use of labor on pub-
lic works projects for the benefit of union workers.

The first New York law regulating labor on public works was an
1870 law that created an eight-hour work day.7 In 1894, in response to
complaints of competition from Italian and other immigrant workers,8

the law was amended to require that contractors pay the prevailing
wage, and to ban them from hiring aliens.9 A New York Supreme
Court decision held the law unconstitutional as a violation of freedom

5 The current statute is codified at Section 220 of the State Labor Code. N.Y. LAB. LAW
§ 220 et seq. (McKinney 1996).

6 Roger Waldinger & Thomas Bailey, The Continuing Significance of Race: Racial Conflict
and Racial Discrimination in Construction, 19 POL. & Soc'y 291, 311-12 (1991).

7 1870 N.Y. Laws 385.
8 A union official testified to the New York Bureau of Labor Statistics in 1895 that "we

were not troubled at all with any outside workmen until the Italians began to work the trade." 1
THIRTEENTH ANNUAL REPORT OF THE BUREAU OF STATISTICS OF LABOR OF THE STATE OF
NEW YORK 522 (1895). Even after the prevailing wage and anti-alien law went into effect, a
union official complained that the laws were being evaded through the use of low-wage Italian
labor. Id. at 527. More generally, union officials complained that aliens were still being hired on
public works projects. Id. at 543-44.

9 1894 N.Y. Laws 622.
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of contract in 1895.10 In the wake of that defeat, the construction
unions persuaded the state legislature to pass a new law once again
guaranteeing that workers on state and local public works projects
would be paid the "prevailing wage." The law also contained discrimi-
natory provisions forcing contractors to give hiring preference to state
citizens at the expense of immigrants and citizens from other states
seeking work in New York.

In People ex rel. Rodgers v. Coler," the New York Court of
Appeals invalidated the new prevailing wage law on two grounds: (1)
the law violated the liberty and property rights of contractors; and (2)
the law violated the rights of municipalities to set wages on local pub-
lic construction projects. In dicta, the court also noted that the law
discriminated against unskilled workers who could not command the
prevailing union wage, citizens of other states, and resident aliens. 2

The first of the two objections set forth in Rodgers (regarding the
liberty and property rights of contractors) was rendered moot by
Atkin v. Kansas.3 In Atkin, the U.S. Supreme Court held that pre-
vailing wage laws do not violate liberty and property rights protected
by the Fourteenth Amendment.

A 1904 New York Court of Appeals decision, however, reaf-
firmed its 1901 holding that the state legislature had no authority to
restrict a municipality's right of contract under the state constitution.14

To address this constitutional barrier, the construction unions success-
fully lobbied for a state constitutional amendment explicitly authoriz-
ing the state to fix the wages and hours of employees on municipal
public-works projects. The amendment read:

[T]he Legislature may regulate and fix the wages or salaries, the hours
of work or labor, and make provision for the protection, welfare and
safety of persons employed by the State or by any county, city, town,
village or other civil division of the State, or by any contractor or sub-
contractor performing work, labor or services for the State, or for any
county, city, town, village, or other civil division thereof.15

10 People v. Warren, 34 N.Y. Sup. Ct. 942 (1895) (concerning the hiring of an Italian alien
by a contractor who was paving Kensington Avenue in Buffalo).

11 166 N.Y. 1 (1901).
12 Id. at 16.
13 191 U.S. 207 (1903).
14 People ex rel Cossey v. Grout, 179 N.Y. 417 (1904).
15 NY Const Amend. of 1906.
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The amendment was adopted in 1905 and took effect on January 1,
1906.

With federal and state constitutional barriers destroyed, the legis-
lature and governor re-enacted the state's prevailing wage law.1 6 The
law read, in part:

The wages to be paid for a legal day's work as hereinbefore defined to
all classes of such laborers, workmen or mechanics upon all such pub-
lic works, or upon any- material to be used upon or in connection
therewith shall not be less than the prevailing rate for a day's work in
the same trade or occupation in the locality within the state where
such public work on, about or in connection with which such labor is
performed in its final or completed form is to be situated, erected or
used.17

The New York Court of Appeals upheld this law in 1908.18
For the next thirty years, New York's prevailing wage law

remained essentially unchanged. During this time, however, the
demographics of discrimination changed.

During and after World War I, foreign immigration to the United
States slowed and aliens ceased to pose a serious threat to union dom-
inance of the construction industry. A new "threat" soon arose in the
form of African-American migrants from the South.19 By the late
1920s, African-Americans, who made up about 4.8 percent of New
York City's total population, constituted about 2.5 percent of the city's
skilled construction workers and 7.3 percent of the unskilled
workers.2'

Not only was the number of African-American construction
workers residing in New York growing at a rapid pace, but construc-
tion contractors hired African-Americans from the South to work on
large-scale public works projects. While the living conditions and
wages for these workers were far from ideal, they represented a vast

16 1906 N.Y. Laws 506.
17 Id.
18 People ex rel. Williams Eng'g & Contracting Co. v. Metz, 193 N.Y. 148 (1908).
19 See ST. CLAm DRAKE, RACE RELATnONS IN A TrmE OF RAPID SOCIAL CHANGE 10

(1966) (discussing rapid increase in African-American population in New York and other North-
ern cities).

20 Mark W. Kruman, Quotas for Blacks: The Public Works Administration and the Black
Construction Worker, LAB. HiST., Winter 1975, at 39.
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improvement over the conditions they left in the South.21 Union hos-
tility toward African-Americans meant that few of these workers were
unionized.

Nationwide, almost every major construction union excluded
African-Americans, while the rest relegated them to second-class seg-
regated locals. 2  New York's building trades unions were virtually
impenetrable to African-Americans. Powerful Local 3 of the electri-
cal workers' union, like other electrical union locals nationwide, sim-
ply refused to admit African-Americans.23 Plumbers Local 2 resorted
to a different tack, enforcing racial exclusiveness through control of
the licensing program.24 Because there were many African-American
carpenters, the carpenters' union could not exclude them without cre-
ating an uncomfortable amount of competition. Instead, the union
segregated its membership by race.21 "The district council assigned all
African-American members to Local 1888, a mixed local based in
Harlem; the white members gradually transferred membership to
other locals; and, as a final stroke, the district council made Harlem
the sole jurisdiction for which Local 1888 members could work. '26

The gains in construction jobs achieved by African-American
migrants after World War I were mainly in the non-union sector.
These gains were largely reversed during the 1930s as craft unions
took advantage of favorable labor legislation to increase their domi-
nance of the construction industry.27

In 1938, the construction unions used their political influence at
New York's Constitutional Convention to further entrench the pre-
vailing wage law, thus fortifying a major barrier to minority employ-

21 The New York State Court of Appeals, in upholding the state's prevailing wage law
against a taxpayer challenge, argued that the law prevented the "merciless exploitation of the
indigent or idle." Campbell v. City of New York, 244 N.Y. 317, 329 (1927). In other words, the
court argued that it was better for the unemployed to remain that way than for them to find
work at a wage level below that decreed by the legislature.

22 Charles S. Johnson, Negro Workers and the Unions, THE SuRVEy, April 15, 1928, at 114.
23 STERLING D. SPERO & ABRAM L. HARRIS, THE BLACK WORKER 58 (1931).
24 David E. Bernstein, Licensing Laws: A Historical Example of the Use of Government

Regulatory Power Against African-Americans, 31 SAN DIEGo L. REv. 89, 96 (1994).
25 Johnson, supra note 22. Few African-Americans chose to join segregated locals. Id.
26 Waldinger and Bailey, supra note 6, at 301.
27 In addition to the prevailing wage legislation discussed below, the federal National

Recovery and Wagner Acts aided the construction unions greatly in their attempt to monopolize
the labor market. See generally David E. Bernstein, Roots of the "Underclass": The Decline of
Laissez-Faire Jurisprudence and the Rise of Racist Labor Legislation, 43 AM. U. L. REV. 85
(1993) (describing how the NRA and Wagner Act helped unions gain monopoly power).
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ment. Although the state Constitution granted the state legislature
broad authority to regulate hours and wages, it did not require the
payment of prevailing wages until 1938. That requirement, at the time
of the Convention, was statutory. New York's 1938 Constitutional
Convention provided construction unions with an opportunity to
entrench the prevailing wage law in the state Constitution, and thus
protect it from any future legislative challenges.

The language of the proposed prevailing wage constitutional
amendment, according to the sponsor, was "prepared for me by the
New York State Federation of Labor, the State division of the Ameri-
can Federation of Labor, and introduced by me at the personal
request of Mr. George Meany, its president."' Ultimately, the Con-
vention delegates overwhelmingly approved the amendment. Appar-
ently, the prevailing wage amendment's linkage with wage and hour
protections was a key to the success of this vote. An amendment to
remove the prevailing wage provision from the omnibus amendment
was defeated by only two votes (43-41).29

In the meantime, the debate over prevailing wage laws in New
York had spilled into the halls of Congress. As we have seen, after
1905 members of New York construction unions obtained the vast
majority of jobs on state and local government construction projects
because of successful union lobbying for a prevailing wage mandate.
However, the unions could not prevent southern African-Americans
from competing with them for jobs on federal projects.

In 1927, Algernon Blair, a contractor from Alabama, received a
federal contract to build a Veteran's Bureau hospital in Representa-
tive Robert Bacon's Long Island, New York, congressional district.
The firm imported a crew of African-American construction workers
from Alabama to work on the project. Alarmed that the crew was
working on a federal project in his district, and besieged with constitu-
ent complaints, Bacon submitted H.R. 17069, "A Bill to Require Con-
tractors and Subcontractors Engaged on Public Works of the United
States to Comply with State Laws Relating to Hours of Labor and
Wages of Employees on State Public Works," the antecedent of the
Davis-Bacon Act. The bill demanded that federal contractors in New
York obey the state's prevailing wage law.

28 Record of the New York State Constitutional Convention 2202 (1938). Meany later
became head of the AFL and, upon its merger with the CIO, the head of the AFL-CIO.

29 Id. at 2234.
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The discriminatory implications of Bacon's bill were recognized
immediately. For example, on the Floor of the House of Representa-
tives, Congressman Upshaw said: "[y]ou will not think that a southern
man is more than human if he smiles over the fact of your reaction to
that real problem you are confronted with in any community with a
superabundance or large aggregation of Negro labor."30

In the ensuing four years after Bacon submitted his bill, thirteen
more bills were introduced to establish regulation of labor on federal
public-works projects.3 Finally, a bill submitted by Bacon and Sena-
tor James J. Davis and supported by the American Federation of
Labor passed in 1931.32 The law provided that all federal contractors
with contracts in excess of $5,000 or more must pay their workers the
"prevailing wage., 33

The comments of various Congressmen revealed the racial ani-
mus that motivated some supporters of the bill. In 1930, for example,
Representative John J. Cochran of Missouri stated that he had
"received numerous complaints in recent months about southern con-
tractors employing low-paid colored mechanics getting work and
bringing the employees from the South. '34 Representative Miles All-
good, supporting Davis-Bacon on the floor of the House, complained
of "cheap colored labor" that "is in competition with white labor
throughout the country. 35

Davis-Bacon became law on March 3, 1931, just as the federal
government embarked on an ambitious public-works program that
would soon account for half of all money spent on construction work.

30 Hours of Labor and Wages on Public Works: Hearings on H.R. 17069 Before the House
Comm. on Labor, 69th Cong., 2d Sess. 3 (1927).

31 Steven Schulman, The Case Against the Davis-Bacon Act, Gov'T-UNION REV., Winter
1983, at 23.

32 Davis-Bacon Act, ch. 411, 46 Stat. 1494 (1931) (codified as amended at 40 U.S.C. §§ 276a
to 276a-5 (1988)).

33 Id.
34 Employment of Labor on Federal Construction Work: Hearings on H.R. 7995 and H.R.

9232 Before the Comm. on Labor, 71st Cong., 2d Sess. 26-27 (1931).
35 74 CONG. REc. 6513 (1931). The AFL-CIO has objected strongly to the assertion that

discriminatory intentions underlaid the adoption of Davis-Bacon. Building and Construction
Trades Department, AFL-CIO, The Davis-Bacon Act: A Response to the CATO Institute's
Attack, July 15, 1993. The union's claims rest solely on a simple reiteration of non-racist com-
ments made by several members of Congress in the course of the debate over Davis-Bacon. For
further evidence of the discriminatory intent of the Davis-Bacon Act, see Bernstein, supra note
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Because of implementation difficulties, the Act was revised in 1935.36
The revised act reduced the minimum contract amount covered to
$2,000, and provided for predetermination of prevailing wage rates by
the United States Department of Labor.37 The Department of Labor
proceeded to promulgate regulations for Davis-Bacon that remained
largely unchanged for decades. 38

II. THE RACIALLY DISCRIMINATORY EFFECTS OF PREVAILING
WAGE LAWS

Davis-Bacon and New York's prevailing wage law had a devastat-
ing effect on the employment of African-Americans in the New York
construction industry. Prevailing wage requirements meant that there
was no economic benefit to hiring non-union labor on public-works
projects. As a result, contractors hired the generally more highly-
skilled unionized workers. Moreover, because they had to pay the
same wages regardless of who they hired, contractors working on
large-scale federal construction projects found it most economically
efficient to recruit construction workers directly through AFL union
locals, which in many cases were overwhelmingly or exclusively white
because of discriminatory membership policies. 39 By hiring union
members, contractors could also avoid politically-motivated investiga-
tions into their wage practices. Because the construction craft unions
had few or no African-American members, union contractors rarely
hired African-Americans for skilled positions.

Between federal and state construction projects, most construc-
tion in New York during the Depression was funded by the govern-
ment, and covered by federal and state prevailing wage rules. Not
surprisingly, any gains made by African-Americans in the New York
construction industry during World War I and the 1920s were almost
entirely wiped out.4°

36 Davis-Bacon Act, ch. 411, 46 Stat. 1494 (1931), as amended ch. 825, at 1; 49 Stat. 1011
(1935) (codified as amended at 40 U.S.C. §§ 276a to 276a-5 (1988)).

37 Id.
38 Armand J. Thieblot, Jr., Prevailing Wage Laws of the States, GOV'T-UNION REv., Fall

1983, at 23.
39 These hiring halls were one of the key devices unions used to deny African-Americans

equal economic opportunities. Herman D. Bloch, Craft Unions and the Negro in Historical Per-
spective, 43 J. NEGRO HiST. 10, 24 (1958).

40 Waldinger & Bailey, supra note 6, at 301.
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Thanks in part to prevailing wage laws, by the late 1950s con-
struction unions dominated the market in skilled construction labor,
particularly for large-scale projects. This dominance of the market by
construction unions did not bode well for minorities in light of the
discriminatory policies of these unions.

The International Brotherhood of Electrical Workers (IBEW)
exemplifies the typical discriminatory practices of skilled construction
unions. The IBEW's discriminatory policies have deep and ugly roots.
The union's charter limited membership to white men. A 1903 edito-
rial in Electrical World, the union's official paper, bluntly noted: "[w]e
do not want the Negro in the International Brotherhood of Electrical
Workers.... "41 During the Great Depression, Local 3 of the IBEW
in New York City "simply refused to admit blacks."42

Although union discrimination became more subtle over time, in
1958, Local 3 of IBEW remained among the union locals "which prac-
ticed discrimination against the Negro. 4 3 In March 1971, Local 3 of
the IBEW joined three other unions in refusing to accept minority
trainees under a plan supported by Governor Nelson A. Rockefeller,
New York City Mayor John Lindsay, and the U.S. Department of
Labor. With the exception of the sheetmetal workers, these unions
complied only after City officials froze all public construction work in
the City for seven months."

Local 3's record of discrimination continued into the 1990s. In
1983, the New York State Human Rights Appeal Board reviewed
Local 3's apprenticeship program and discovered "substantial evi-
dence of a pattern of discrimination."' '45 In 1993, a U.S. District Court
found that the union's requirements for entry into its apprenticeship
program discriminated against women and minorities.'

As a result of such persistent discrimination by the IBEW and
other construction unions, the percentage of African-American skilled
construction workers stagnated despite the rising educational and eco-
nomic attainment of African-Americans. African-American construc-

41 THE ELEcRicAL WoRLD, April 1903, at 102, quoted in SPERO & HARRIs, supra note 23,
at 58-59.

42 Waldinger & Bailey, supra note 6, at 301.
43 Bloch, supra note 39, at 1-22.
" Waldinger & Bailey, supra note 6, at 309.
45 Shuck v. State Div. of Human Rights, 102 A.2d 673, 679 (N.Y. 1984).
46 Equal Employment Opportunity Comm'n v. Joint Apprenticeship Comm. of the Joint

Bd. of Elec. Indus., 828 F. Supp. 264 (S.D.N.Y. 1993).
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tion workers were relegated mainly to unskilled work, particularly in
union strongholds like New York.47

The regulations passed to implement prevailing wage laws exac-
erbated the racial impact of such laws. First, onerous apprenticeship
guidelines served to exclude African-Americans from entry-level posi-
tions. The United States Department of Labor's regulations imple-
menting the Davis-Bacon Act stated that federal contractors must use
apprentices if they wanted to use unskilled workers in training for
skilled positions. This rule applied even in the rare instances where
local craft union rules allowed the use of "helpers" and other training
categories.

Non-union contractors rarely used apprentices, so almost all
approved apprenticeship programs were dominated by labor unions.
Unions, meanwhile, rarely allowed African-Americans into their
apprenticeship programs. African-Americans were therefore gener-
ally limited to working as laborers. These jobs paid high, union-dic-
tated wages to the few laborers who were hired. Because laborers
were grossly overpaid relative to skilled workers, employers hired
many fewer laborers than they would have in a free market situation."

Davis-Bacon regulations not only limited the employment oppor-
tunities of unskilled African-Americans, but prevented them from
acquiring skills as well. Laborers received no training and were not
permitted to use tools. Because of discrimination in union and public
school vocational training programs, the traditional African-American
route to skilled construction employment was to accept unskilled
employment and learn on the job.49

Civil-rights activists and some New York government officials
tried to alleviate the apprenticeship problem by pressuring state-
endorsed union apprenticeship programs to accept African-Ameri-
cans. But the New York Apprenticeship Council, a division of the
Department of Labor, resisted efforts to enforce non-discrimination

47 Bloch, supra note 39, at 24.
48 Davis-Bacon continues to discourage the use of unskilled workers. See, e.g., Testimony

of Beth Aaron, Executive Director Bay Area Black Contractors Association, Before the House
Committee on Economic and Educational Opportunities Subcommittee on Workforce Protec-
tions Subcommittee on Oversight and Investigations, Federal News Service (June 20, 1996)
(available on Lexis) ("[T]he Davis-Bacon Act requires that all workers receive skilled workers'
wages. It creates a barrier that prevents the open shop contractors from hiring someone who is
not at a journey person's skill level.").

49 HERBERT R. NORTHRUP, ORGANIZED LABOR AND Ti NEGRO 38 (1944).
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norms in the 1940s and 1950s.5" Efforts by Presidents Dwight D.
Eisenhower and John F. Kennedy to alleviate discrimination on fed-
eral public-works projects through executive action were similarly
thwarted by union intransigence, strengthened by union dominance of
public works projects due to prevailing wage regulations.

Davis-Bacon's "30-percent rule" also harmed African-Ameri-
cans. Under the federal Davis-Bacon Act, the "prevailing wage" was
not the average wage for a given area. Rather, the prevailing wage
had to conform to union wages in any area which was at least 30-
percent unionized.5" Under the New York prevailing wage statute, the
unionization threshold was 40-percent.52 Because unions dominated
the construction industry until recently, the 30-percent and 40-percent
rules guaranteed that almost all public sector construction wages
would be set according to union wages. 53 The union-wage require-
ment discriminated against minorities because they were better repre-
sented in the ranks of the non-union workforce. The federal and state
prevailing wage mandates severely reduced the ability of non-union
contractors to compete with union contractors.

As of the early 1960s, African-Americans still were barred from
the unions of the electrical workers, operating engineers, plumbers,
plasterers, and sheet-metal workers, among others. 4 With the passage
of the federal Civil Rights Act of 1964, it seemed that African-Ameri-
cans finally would be spared discrimination on public-works projects.
Instead, white construction workers in New York and elsewhere
engaged in infamous racially-motivated strikes, such as the 1964 New
York City Terminal Market strike."

That same year, New York attempted to encourage African-
American participation in the construction industry by forcing state-
approved apprenticeship programs to undertake open and publicized
recruitment drives and to use at least some objective criteria to admit

50 Waldinger & Bailey, supra note 6 at 304.
51 See Procedures for Predetermination of Wage Rates, 29 C.F.R. §§ 1.1-1.9 (1996).
52 At the time, New York was the only state with a 40-percent threshold. In 1983, New

York adopted a 30-percent threshold.
53 ARMAND J. THImBLOT, JR., THE DAVIS-BACON Acr 37-39 (1975).
54 Herbert Hill, Racism Within Organized Labor: A Report of Five Years of the AFL-CIO,

1955-1960, 30 J. NEGRO EDUC. 113 (1961).
55 Herbert Hill, The New York City Terminal Market Controversy: A Case Study of Race,

Labor, and Power, 6 HuMAN. Soc'y 351 (1984).
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workers. In response, the unions hired some whites who had been
excluded by nepotistic barriers, but few African-Americans.56

Over the following few years, the prevailing wage laws continued
to stifle efforts to increase minority participation in publicly-funded
construction projects. The Nixon Administration's Department of
Labor considered pushing for the abolition of Davis-Bacon.57 For
political reasons, it decided instead to launch affirmative-action "city
plans" in order to encourage the use of skilled minority workers in
federal construction projects.58 However, despite its resort to what
amounted to quotas, the Department of Labor continued to stunt
African-American employment on federal projects in other ways by
recognizing unskilled workers as appropriate Davis-Bacon workers
only when they participated in a bona fide apprenticeship program,
registered with a certified state apprenticeship agency or with the Fed-
eral Bureau of Apprenticeship and Training.59 This action harmed
African-Americans because unions continued to discriminate in their
apprenticeship programs, and because the number of registered
apprenticeships available was dwarfed by the number of African-
Americans who could have acquired gainful employment as unskilled
"helpers" on public projects.

Ultimately, the vast majority of city plans, including New York's,
failed; African-American representation in the New York construc-
tion industry actually fell in the 1970s.' In another attempt to
encourage the development of a pool of skilled minority labor, the
federal government required that apprenticeship sponsors develop
affirmative-action programs to encourage the training of minorities
and women.

In 1978, the New York Department of Labor, an apprenticeship
sponsor, set the minority percentage of the population as the target
share for apprenticeships. This target has not, however, been
enforced. Almost every program in every field is out of compliance

56 Waldinger & Bailey, supra note 6, at 304.
57 PAUL CRAiG ROBERTS & LARRY M. STRATrrON, Tm NEw COLOR LINE 102 (1995).
58 Herbert Hill, The AFL-CIO and the Black Worker: Twenty-Five Years After the Merger,

10 J. INTERGROUP RELATIONS 20 (1982).
59 According to the Department of Labor's 1969 Field Operations Handbook: "The use of

helpers who use tools in assisting journeymen and who are paid below the minimum rates for
journeymen is ordinarily not proper, since the apprentice is recognized as the individual who is
to perform the less skilled craft work of his training period level." U.S. Dep't of Labor, Field
Operations Handbook entry no. 15611 (Nov. 26, 1969).

60 Waldinger & Bailey, supra note 6, at 296.
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year after year, and no apprenticeship program has ever been de-reg-
istered because of discrimination.6'

III. CONTINUING RACIAL IMPACT OF PREVAILING WAGE LAWS

While the federal and state governments continued to rely on
unsuccessful affirmative-action plans in an attempt to break the dis-
criminatory pattern in the construction industry, evidence began to
mount that the government itself was encouraging this pattern
through its enforcement of prevailing wage laws.62 One economist
argued that the low percentage of skilled African-American construc-
tion workers "is due primarily to Davis-Bacon."63

New York's prevailing wage law amplified the discriminatory
effects of Davis-Bacon at the state and local level. Meanwhile, state
and city officials eagerly undertook massive affirmative-action pro-
grams aimed at increasing minority representation in the construction
industry.'

The Reagan Administration recognized Davis-Bacon's pernicious
effects on both the federal budget and minority workers and began to
reform the implementation of the Act in 1982. In that year, the U.S.
Department of Labor redefined "prevailing wages" from the old 30
percent rule to a new 50 percent rule.65 This rule, combined with the
fact that far fewer construction workers are unionized today than in
the past,66 means that Davis-Bacon wage rates theoretically should be
set according to union rates only in a few large, highly unionized cit-

61 Id. at 304-05.
62 JOHN P. GOULD & GEORGE BrrTLNGMAYER, TiH ECONOMICS OF THE DAVIS-BACON

AcT 62 (1980) (finding that Davis-Bacon shuts out unskilled minority workers); MORGAN 0.
REYNOLDS, POWER AND PRIVILEGE: LABOR UNIONS IN AMERICA 137 (1984) (arguing that
Davis-Bacon harms minorities); U.S. General Accounting Office, HRD-79-18, The Davis-Bacon
Act Should be Repealed 32 (April 27, 1979) (finding that Davis-Bacon Act harms minorities by
discouraging non-union contractors from bidding on federal contracts); see Hill, supra note 58, at
8 (asserting that even when government pressure forces unions to allow African-Americans into
apprenticeship training programs, many trainees never graduate to journeyman status).

63 William A. Keyes, The Minimum Wage and the Davis-Bacon Act: Employment Effects
on Minorities and Youth, 3 J. LAB. RES. 398, 407 (1982).

64 Waldinger & Bailey, supra note 6, at 309-10.
65 29 C.F.R. § 211.2(a) (1989). This rule was challenged but upheld in Building and Constr.

Trades Dep't, AFL-CIO v. Donovan, 712 F.2d 611 (D.C. Cir. 1983).
66 In 1970, only 30 percent of the United States' contracting firms were open shop. By

1987, that number had grown to 70 percent. Among the top 400 construction firms, 45 percent
are now open shop, compared to just 8 percent in 1973. Patrick Barry, Congress's Deconstruc-
tion Theory, WASH. MONTHLY, Jan. 1990, at 14, 16.
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ies, where unions still control more than half of the construction labor
market.67

Despite Reagan-era reforms, economists argue that Davis-Bacon
continues to reduce opportunity for minorities in the construction
industry. For example, economist Armand Thieblot writes:

Open shop firms use a combination of formal and on-the-job training
methods, and employ subjourneymen with titles such as helper, or
trainee. Davis-Bacon establishes no wage rates for helpers, trainees,
or subjourneymen other than apprentices, requiring any sub-
journeymen employed by nonunion firms on public works to be paid
as journeymen. Since there are many more women and minorities in
trainee positions in open shop firms than there are as registered
apprentices, repealing Davis-Bacon would work to their net
advantage.68

While the regulatory situation for minority construction workers
was improving at the federal level during the Reagan Administration,
the situation was getting worse in New York. As early as the mid-
1960s, New York was taking steps that helped frustrate efforts to
improve minority representation in the construction trades.

In 1966, the state legislature and governor prohibited paying
apprentices less than the prevailing wage for the relevant occupation
unless enrolled in a state-approved apprenticeship program.69  This
made New York's law more onerous than Davis-Bacon, which recog-
nized both federal training programs and state-approved apprentice-

67 Unfortunately, however, in many large cities non-unionized minority workers and con-
tractors will continue to be frozen out of Davis-Bacon projects. The 1982 reform also failed to
reduce the paperwork requirements which prevent many small, often minority-owned companies
from bidding on Davis-Bacon projects.

The Reagan Administration also promulgated regulations allowing the use of unskilled
"helpers" on Davis-Bacon projects. 29 C.F.R. § 5.3(m) (1982). The D.C. Circuit overturned
these rules, Building and Constr. Trades Dep't, AFL-CIO v. Donovan, 712 F.2d 611 (D.C. Cir.
1983), and the Department of Labor promulgated modified helper regulations. After further
litigation, these rules were finally scheduled to go into effect in 1991. 55 Fed. Reg. 50, 148
(1991). Congress, however, blocked implementation of the rules by consistently withholding
funds necessary for implementation. The rules were finally ready for implementation in April
1996, but the Department of Labor has taken no steps to implement them. William G. Krizan,
Helper Rules Face New Hurdle, Engineering News-Record, July 15, 1996, at 10.

68 Prepared Statement by A. J. Thieblot Testifying as an Individual Before the Senate Com-
mittee on Labor and Human Resources, Hearings on S. 141 Davis-Bacon Repeal Act, Federal
News Service (Feb. 15, 1995) (available on Lexis).

69 1966 N.Y. Laws 976.
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ship programs. The state programs, meanwhile, complied with civil
rights laws much more slowly and deliberately than the federal pro-
grams. For example, as noted previously, the state-approved appren-
ticeship program sponsored and administered by Local 3 of the
International Brotherhood of Electrical Workers was found to be dis-
criminatory as late as 1993. This program is the sole state-approved
apprenticeship program in the electrical industry in the New York
metropolitan area.71

When contractors attempted to hire apprentices who were
enrolled in federally-approved training programs but not state-
approved apprenticeship programs, the State Labor Department
objected - even though the federal programs were crafted to address
the problem of discrimination in the construction industry. Although
the New York Court of Appeals upheld the Labor Department's rul-
ing,71 the Court conceded that the application of the law "frustrates
the very important policy of reducing discrimination in the construc-
tion labor force. '72 In fact, the only material differences between the
federally-approved electrician training program and the New York
State-approved union apprenticeship programs are the state pro-
gram's onerous education and experience requirements that the New
York Court of Appeals and a federal district court have recognized to
be discriminatory.73

In 1967, legislation went into effect limiting the permissible ratio
of apprentices to journeymen,74 just as enforcement of the 1964 Civil
Rights Act was beginning to open up apprenticeship programs to
African-Americans. By making it more difficult for contractors to

70 Reply Brief in Support of Petition for a Writ of Certiorari at 1 n.4, Tap Elec. Contracting
Serv., Inc. v. Sweeney (No. 94-1919) (1995).

71 This interpretation was based on N.Y. LAB. LAW § 220.3 (McKinney 1996).
72 Monarch Elec. Contracting Corp. v. Roberts, 70 N.Y.2d 91, 99, 517 N.Y.S.2d 711, 715

(1987).
73 Reply Brief in Support of Petition for a Writ of Certiorari, Tap Elec. Contracting Serv.,

Inc. v. Sweeney (No. 94-1919, at 2) (1995); Monarch, 70 N.Y.2d at 97; Equal Employment
Opportunity Comm'n v. Joint Apprenticeship Comm. of the Joint Bd. of Elec. Indus., 828 F.
Supp. 264 (S.D.N.Y. 1993). See also New York City Commission on Human Rights, Bunn.Do
BARRmRs: DISCRMNATION rN Naw YoRK Criy's CONSTRUCrION TRADES 18 (1993) ("The
(federal] New York Plan for Training has been rendered virtually obsolete as the result of the
Monarch decision .... This is unfortunate, since training programs graduate a significant
number of people of color, as compared with [state-approved, union-sponsored] joint appren-
ticeship programs.").

74 1967 N.Y. Laws 503.
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hire apprentices, the new New York State rules further blunted the
effects of civil rights enforcement.75

The 1966 and 1967 legislation has had a continuing negative
impact on African-American entry into the construction field. A
recent study has criticized the New York Department of Labor for
failing to take action against apprenticeship programs that continue to
discriminate against minorities. For example, Local 3 of the IBEW
showed a decline in the minority apprentice share from 27.7 percent in
1982 to only 15.3 percent in 1989, a decline that was especially curious
considering the boom in construction in New York City during the
1980s.76

Meanwhile, in 1983 New York once again revised its prevailing
wage law to make it more onerous. In 1980, the Court of Appeals had
held that contrary to the state Labor Department's practice of
presuming that the prevailing wage was equal to the union wage, New
York's prevailing wage statute "does not provide that the prevailing
rate is the union rate unless it is shown that union members do, in fact,
constitute a majority in the locality."7 7 In response to this decision,
New York amended its prevailing wage law. The amendment dropped
the law's 40 percent threshold down to 30 percent, moving in the
opposite direction of the federal reforms.78 The 1983 amendment also
abandoned the definition of a locality (for the purpose of prevailing
wage determinations) as the boundaries of a political subdivision and
replaced it with the jurisdiction of applicable collective bargaining
agreements.

Currently, instead of doing wage surveys, as the federal govern-
ment does, the New York State Department of Labor presumes that
the local union rate is the "prevailing wage". The only way a contrac-
tor can overcome this presumption is to prove that the union rate does
not apply to 30 percent of the workers in a trade within a commu-

75 A 1983 state investigation commented on "the social realities of the construction indus-
try and its history of discriminatory policies in union-controlled apprenticeship programs."
STATE COMNISSION OF INVESTIGATION, Tim NEW YoRK STATE PREVAIING-WAGE LAW: AN

INVESTIGATIVE ANALYSIS 51 (1983).
76 Waldinger & Bailey, supra note 6, at 304-05.

77 F.G. Compagni Constr. Co. v. Ross, 435 N.Y.S.2d 144, 146 (N.Y. 1980).
78 Prior to this amendment, the New York State Labor Department had to conduct surveys

to determine if a given wage rate was paid to a majority of workers. If not, the rate paid to 40
percent of workers could be deemed the prevailing wage. If neither condition was met, then an
average wage was calculated.
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nity.79 This is an almost impossible task because of the Labor Depart-
ment's inadequate data collection and record keeping.'

New York's prevailing wage mandate is now far stricter and more
blatantly pro-union than even the pre-1982 federal Davis-Bacon Act,
as well as almost every other state's prevailing wage law. As a result
of New York's prevailing wage mandate and other factors, when New
York's economic revival in the 1980s triggered a construction boom,
African-American construction employment dropped 15 percent.8

New York's prevailing wage law has helped to frustrate the goals
of respected civil-rights groups, such as Harlem Fight Back, which
have been pressuring New York City construction unions to hire Afri-
can-Americans for decades. It has also helped to spawn groups of
violent shakedown artists such as "Black Economic Survival." These
groups demand construction jobs for African-Americans through
implicit and explicit threats of violence and vandalism.82 Local activ-
ists also complain that the law prevents the efficient use of state and
local grants to rehabilitate housing for the poor.83

79 Under the 1983 amendments, the New York State Department of Labor never has to
demonstrate how they actually know a given rate is applicable to 30 percent of relevant workers.
The burden of proof falls on the employer who "must allege and prove by competent evidence,
that the actual percentage of workers, laborers, or mechanics is below the required 30 percentum

.. 1983 N.Y. Laws 447.
80 Richard Heffren, State Contractors Cross Minefield in Setting Wages, Capital Dist. Bus.

Rev., Sept. 5, 1994, § 1, at 26; Christine Michaels, Contractor Questions Labor Rules, Capital
Dist. Bus. Rev., June 19, 1995, § 1, at 1.

81 Waldinger & Bailey, supra note 6, at 296.

82 According to a 1987 report on the New York City construction industry by the New York
State Organized Crime Task Force: "A group calling itself Black Economic Survival [BES],
operating under the transparent disguise of a civil rights group, shakes down contractors by
threatening sabotage of construction sites and physical violence against contractors and work-
ers. . . . BES has even extorted money from black contractors with all-black workforces and
caused the dismissal of black construction workers who were unwilling to pay 'dues' to BES."
As cited in: William Murphy, Minorities Battle Over Jobs: Extortion Tied to Phony Activists,
NEWSDAV, Nov. 18, 1991, at 4. For more on this group, see Perez-Rivas, Search for Work Turns
Violent for Minorities, NEWSDAY, Oct. 7, 1990, at 7.

83 See, e.g., The Bronx Gets a Flea Market, IssuEs & ViEws, Fall 1990, at 2. Non-profit
housing organizations avoid prevailing wage regulations because paying the required wages
would prevent them from undertaking many projects. See, e.g., Bruce Weber, Building Unions
Protest S.R.O. Project on 43rd St., N.Y. TiMEs, Feb. 23, 1992, at A28. Federal Reserve Board
Governor Laurence Lindsay has argued that prevailing wage law requirements "impede inner
city development in two ways: they drive up the cost of construction and they tend to deprive
local residents of job opportunities." Fed. Governor Criticizes Davis-Bacon Provisions, DAILy
LAB. REP. (BNA), Nov. 3, 1994, at D21.
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IV. THE COST IMPACT OF PREVAILING WAGE MANDATES

Prevailing wage mandates not only are racially discriminatory,
but also drive up the cost of public-works projects. At the federal
level, numerous studies have documented the costs of the Davis-
Bacon Act.' The estimates of the cost impact vary considerably
depending partly on whether the authors were measuring the overall
costs or just the impact of a particular aspect of Davis-Bacon
implementation.

Perhaps the most comprehensive study was prepared by the Con-
gressional Budget Office (CBO) in 1983.85 The CBO projected that
the costs added to public-works projects because of the Davis-Bacon
Act would rise to $1.4 billion annually by 1988.86 Today, the compara-
ble figure would be even larger.

Although virtually no comparable studies have estimated the
costs of New York's prevailing wage law, this state law clearly inflates
public construction costs. Presumably, the costs of New York's law
are proportionately higher than in other states or the federal govern-
ment because New York has one of the most restrictive prevailing
wage requirements of any state in the nation.

A December 1983 report by the New York State Commission of
Investigation found that the implementation of New York's prevailing
wage law "invariably result[s] in increased construction costs for the
public."'  This study did not attempt to quantify the overall costs of
New York's law, but it did estimate that prevailing wage requirements
resulted in 27 percent higher costs on at least one project in New York
City.

88

One need only review the annual capital expenditures in New
York to recognize the magnitude of potential waste caused by New
York's prevailing wage law. In fiscal year 1993-94, New York and
New York City spent $7.9 billion on capital construction. 9 If New

84 For an overview of these studies, see AmriAND J. TIEBLOT, JR., PREVAILING WAGE
LEGISLATION 93-113 (1986).

85 CONGRESSIONAL BUDGET OFFICE, MODIFYING TE DAVIS-BACON ACT: IMPLICATIONS
FOR THE LABOR MARKET AND THE FEDERAL BUDGET (1983).

86 Id.
87 STATE COMMISSION OF INVESTIGATION, THE NEW YORK STATE PREVAILING-WAGE

LAW: AN INVESTIGATIVE ANALYSIS 2 (1983).
88 Sewlyn Raab, Report Says City and State Pay Too Much for Buildings, N.Y. TIMES, Jan.

11, 1984, at B4.
89 New York State spent approximately $3.6 billion on capital projects in FY 1993-94.

OFFICE OF THE STATE COMrTRoLLER, STATE OF NEW YORK 1993 TAX AND REVENUE ANTI-
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York's prevailing wage mandate adds only five percent to public-
works costs, an admittedly conservative estimate, then this mandate
costs a minimum of $395 million annually. This figure does not
encompass the billions spent annually by New York's public authori-
ties for construction projects.

V. POSSIBLE JUDICIAL AND LEGISLATIVE CHALLENGES IN NEW
YORK

What could New York do? The current political strength of con-
struction unions may make statutory reforms difficult to achieve.
Additionally, the constitutional provisions requiring some sort of pre-
vailing wage law preclude an outright repeal. Nonetheless, three ave-
nues for reform do exist.

A. Potential Constitutional Challenges
New York's prevailing wage statute and the prevailing wage pro-

visions of the state constitution may be vulnerable to legal challenge.
The United States Court of Appeals for the Second Circuit has noted
that the statute's requirement that the New York Department of
Labor rely on collective-bargaining agreements in setting the prevail-
ing wages may be an unconstitutional delegation of authority to pri-
vate parties.9°

The court also noted there was evidence that unions and employ-
ers purposely establish a two-tier wage system, one for private con-
tracts and one for public works. The unions get paid less for private
contracts, which allows them to compete effectively with non-union
labor; their higher wages for public works specified by the contracts
become mandated under New York's prevailing wage law and come
out of the taxpayers', rather than the contractors', pocket.9' Such a

PATION NOTES § 16.1 (April 28, 1993). New York City spent approximately $4.3 billion. New
York City Council, Fiscal Year 1994 Changes to the Executive Capital Budget Adopted by the
Council (June 14, 1993) (Resolution B).

90 General Elec. Co. v. New York State Dep't of Labor, 936 F.2d 1448 (2d Cir. 1991).
91 Id. In the wake of General Electric the unions have officially abandoned the two-tier

wage system in favor a single wage. In practice, that single wage applies only to public construc-
tion contracts. When negotiating with private firms, unions provide a variety of discounts from
the official wage, thus replicating the two-tier system condemned in General Electric. Michaels,
supra note 80 ("[M]any building trades unions report only their highest rates as prevailing, when
in fact they use a range of rates on union jobs."); Telephone interview with David E. Prager,
Esq., Associate, Phillips, Nizer, Benjamin, Kirm & Ballon (Oct. 6, 1995). Because New York
does not undertake wage surveys, this practice has not gained much attention.
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system, the court said, may violate the U.S. Constitution. The court
did not reach any final conclusions; the matter was remanded for fur-
ther discovery, and the state settled out of court.92

There has not yet been another challenge to New York's prevail-
ing wage law based on the unconstitutional delegation doctrine.
Eventually, however, New York's prevailing wage law, as currently
implemented, may be declared unconstitutional by the federal courts.

New York's prevailing wage law may also be vulnerable to a chal-
lenge based on its discriminatory intent and effects. The New York
Court of Appeals, as previously noted, has taken judicial notice of the
fact that the prevailing wage law's ban on the use of certain categories
of unskilled workers has a discriminatory impact upon minorities. It is
interesting to note that New York's prevailing wage law did not con-
tain an explicit ban on the use of those workers until 1966, just when
the state and federal governments were beginning to make a serious
effort to increase minority participation in public-works projects. The
1966 amendments also limited contractors to using apprentices regis-
tered in a state program; workers in federally-approved programs not
approved by New York were no longer eligible to work on public
works projects. Perhaps not coincidentally, this ban took effect just
when enforcement of the Civil Rights Act of 1964 was beginning to
open up federal apprenticeship programs to minorities.

Circumstantial evidence thus suggests that the 1966 amendments
were tinged with discriminatory intent. If so, the fact that they have
recognized discriminatory effects would render the part of New York's
prevailing wage law that bans the use of trainees and helpers unconsti-
tutional as a violation of equal protection of the laws.93

B. State Constitutional Reform

New York's Constitution requires periodic votes on establishing a
constitutional convention. Specifically, the constitution provides for a
vote in 1957 and every 20 years thereafter on the question: "[s]hall
there be a convention to revise the constitution and amend the
same?"9" Thus, New York's voters may in 1997 call another state con-
stitutional convention. If such a convention is authorized, the 1938

92 Telephone Interview with the N.Y. State Dept. of Law (July 15, 1993).
93 See Hunter v. Underwood, 471 U.S. 222 (1985) (holding that law with discriminatory

origins and discriminatory effects is unconstitutional).
9,4 N.Y. CONST., art. XIX, § 2.
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amendment mandating the existence of a prevailing wage statute
could be reconsidered. The declining power of labor unions could
produce a different outcome in this new convention than in the 1938
convention.

C. Statutory Reform

Even if a legal challenge or constitutional amendment does not
prevail, the governor and state legislature could consider reforming
the prevailing wage law to make it less discriminatory and less waste-
ful. The following options are possible:

" The prevailing wage rate could be based on the rate reflecting
more than 50 percent of the workers in a trade in a given com-
munity, as currently required for federal projects and as rec-
ommended in a December 1983 report by the State
Commission of Investigation (SIC).

" Unions could be required to submit data to the New York
Department of Labor twice a year proving that they actually
represent 30 percent (or, upon reform, 50 percent) of the
workers in a trade, as recommended by the SIC.

* Prevailing wage mandates could be made to apply only to
public-works contracts of $1 million or more. No statutory or
constitutional threshold exists presently.

* Construction firms could be required to provide data on the
number of workers they employ in different trades. This
information is needed to make an accurate determination of
whether a union actually represents 30 percent, or the pro-
posed 50 percent of the workers in a specific trade.

" The state could use "average wages" based on comprehensive
wage surveys, rather than "union wages," as the standard for a
local area's prevailing wage.

* Participation in a federally-approved training program could
be accepted as a substitute for participation in state-approved
apprenticeship programs, thus blunting some of the discrimi-
natory impact of the New York statute.

* The definition of "locality" could be clarified for purposes of
calculating prevailing wages so that lower-wage communities
are not lumped in with high-wage urban areas, thus driving up
construction costs.
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* Localities could be given the authority to opt-out of the state
prevailing wage mandate, perhaps subject to a local
referendum.

9 5

* The New York Labor Department could be prohibited from
applying new prevailing wage rates in the middle of a
contract.96

These ideas do not constitute an exhaustive listing, but do indicate the
potential for numerous statutory reforms. Any of these approaches
would likely reduce public-construction costs and expand employment
opportunities for minorities.

CONCLUSION

The history of New York's construction industry is replete with
examples of discriminatory behavior by its construction unions. This
behavior was aided by both the state prevailing wage law and the fed-
eral Davis-Bacon Act, both of which helped give construction unions
a large degree of monopoly power in the state construction labor mar-
ket. Indeed, both laws were initially passed partly in response to com-
plaints by New York labor unions about competition from African-
Americans and other workers excluded by the unions.

Both Davis-Bacon and New York's prevailing wage law continue
to inhibit the ability of unskilled minorities to enter the construction
labor force. However, while Davis-Bacon reforms have made the law
less onerous, reforms to New York's law have made the law even
stricter. Even the New York Court of Appeals has recognized the dis-
criminatory impact of the current implementation of the state's pre-
vailing wage law.

Moreover, the state's prevailing wage law wastes millions of dol-
lars of taxpayer money annually. Given New York's tight budgetary
circumstances, there is no excuse for the legislature's failure to ration-
alize the prevailing wage law along the lines suggested in Part VI(C)
of this Article.

It is likely that reform will come within the next several years,
either through legislative action, or through a court decision building

95 CHANGE-NY, CHANGE-NY's COUNTER-BUDGET: THm No-TAx-HKE ALTERNATIVE
(Feb. 1993).

96 A 1975 amendment authorized mid-contract changes in the prevailing wage rates. This
amendment was upheld in 1980. See Meaott Constr. Corp. v. Ross, 431 N.Y.S.2d 207 (App. Div.
1980).
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on the Monarch court's finding that New York's prevailing wage law
has a discriminatory impact. Meanwhile, the Second Circuit's General
Electric decision suggests that the prevailing wage law may be vulner-
able to a frontal constitutional challenge based on the unconstitutional
delegation doctrine.

Given New York's budgetary problems and the declining power
of private sector labor unions, it is likely that New York's prevailing
wage law will face a serious reform effort over the next few years. If
such an effort succeeds, minority contractors will find it easier to get
state contracts without divisive (and potentially unconstitutional) quo-
tas, African-Americans will find it easier to get construction jobs, and
the government will be able to accomplish more with a smaller burden
on the taxpayer. Most importantly, one of the remaining racist stains
on the law will be lightened, if not removed entirely.


