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STILL SEARCHING FOR THE LIMITS OF THE
PERMISSIBLE USE OF AFFIRMATIVE ACTION:

UNITED STA TES V. BOARD OF E DUCATION OF THE

TOWNSHIP OF PISCA TAWA

Henry Schuldinger2

"In order to get beyond racism, we must first take account of race.
There is no other way. And in order to treat some persons equally, we
must treat them differently. 3

During the publication process the Third Circuit Court decided the
case that is the subject of this Note.' Therefore, this article remains in
the future tense as the author drafted it.

I. INTRODUCTION

Can you legally lose your job because of your race? One would
expect that after decades of civil rights laws the answer would be a
resounding "no." However, in 1989 a local school board in New
Jersey told Sharon Taxman, a white female high school teacher, that
because she was white it was in the best interest of the student body
that she be laid off instead of a black teacher of equal merit. That
layoff decision resulted in a legal battle on the issue of reverse dis-
crimination which has wound its way to the United States Court of
Appeals for the Third Circuit and appears to be a good candidate for
a showdown in the United States Supreme Court.

1 832 F. Supp. 836 (D.N.J. 1993), appeal docketed, No. 94-5090 (3d Cir. Feb. 22, 1994).
2 J.D. George Mason University School of Law, 1996.
3 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 407 (1978) (Blackmun, J.,

concurring).
4 United States v. Bd. of Educ. of the Twnshp. of Piscataway, Nos. 94-5090, 94-5112, 1996

U.S. App. WL 445267 (3d Cir. Aug. 8, 1996) (en banc).
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The historic plight of black Americans in our national economy
has resulted in efforts on the part of government to conduct its affairs
in a manner that attempts to be both race-neutral and at the same
time sensitive to the unique conditions affecting minorities. For exam-
ple, policies covering reductions in force, or "RIF's", are designed
both to be administratively equitable and race-neutral with layoff
decisions based upon factors such as seniority and performance.5
Nonetheless, in our present society, race is not always irrelevant to
sound government decisionmaking. May a government body rely
upon a voluntary affirmative action plan and make race a factor in its
employment decisions?

The United States Supreme Court has reviewed two types of
challenges to affirmative action programs. The Court has reviewed
constitutional challenges to race-based government action under the
Fifth and Fourteenth Amendments6 and challenges pursuant to Title
VII of the Civil Rights Act of 1964 ("Title VII").7 In reviewing each
type of challenge, the Court has developed two distinct analytical
frameworks. Constitutional challenges to race-based classifications
subject government actions to strict scrutiny. Under strict scrutiny a
government actor must show that its racial classification serves a com-
pelling government interest and that its actions are narrowly tailored
to further that compelling interest.8 This has required a showing of
specific instances of past discrimination in order for government to
apply race-based preferences.

However, in Title VII cases, the Court has placed a less onerous
burden on parties making race-based decisions and importantly, has
treated private and public actors similarly.9 In order for race-based
actions to be lawful under Title VII, the Court requires only a lawful
purpose and de minimus infringement on the rights of non-minori-
ties.1" To date, the Court has not clearly defined what conditions sat-
isfy its requirement of a lawful purpose. This difference in

5 For a discussion of the impact of RIFs on minority employees, see Scott J. Davidson et al.,
The Riffing of Brown: De-integrating Public School Faculties, 17 HARV. C.R.-C.L. L. Rev. 443
(1982).

6 U.S. CONST. amend. V; U.S. CONST. amend. XIV, § 1.
7 42 U.S.C. §§ 2000(e) et seq. (1982).
8 Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2113 (1995).
9 Dothard v. Rawlinson, 433 U.S. 321, 331 n.14 (1977).
10 Johnson v. Transp. Agency, 480 U.S. 616 (1987).
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Constitutional and Title VII analysis has created confusion among the
lower courts.

In 1993, the United States District Court for the District of New
Jersey decided United States v. Board of Education of the Township of
Piscataway" and held that the New Jersey school board which termi-
nated Sharon Taxman violated Title VII of the Civil Rights Act of
1964.12 In that case, the public school board relied on its affirmative
action plan to settle a tie between Taxman, and Williams a black
female teacher, during a reduction in force.1 3 The Board, in its
defense, argued that it made the decision to rely on its affirmative
action policy in order to promote racial diversity in its teaching staff
for the educational benefit of its students. 4 The School Board
appealed the District Court's ruling that the use of a voluntary affirm-
ative action plan violated Title VII. The case is currently before the
United States Court of Appeals for the Third Circuit.

The key issue the Court of Appeals must decide is whether Title
VII permits a public academic institution to consider race as a factor
in employment decisions in the absence of prior discrimination where
the purpose for the use of race as a factor is racial diversity among the
teaching staff for the sake of education. Put simply, do the facts
presented in the Piscataway case create a situation that will permit the
consideration of race as a factor in public employment decisions?

The Piscataway case has drawn national attention due in part to a
reversal by the federal government of its initial position in the case.
President Clinton's administration made headlines in 1994 when the
Justice Department decided to switch sides and support the School
Board's decision to retain its black employee. 5 When the terminated
teacher, Sharon Taxman, filed her original complaint President Bush
was in office and his Justice Department took up Taxman's reverse
discrimination case against the School Board. However, in a reversal
founded on a clear difference in public policy, the Justice Department
under the Clinton administration argued that the School Board could

11 832 F. Supp. 836 (D.N.J. 1993), appeal docketed, No. 94-5090 (3d Cir. Feb. 22, 1994).

12 Id. at 851.
13 Id. at 840.
14 Id. at 845.
15 Tim O'Brien, Will Justice Be Left on the Sidelines? Appeals Court Showdown for Fired

White Teacher, LEGAL TiMEs, Jan. 23, 1995, at 2; 141 CONG. REc. S7,117 (daily ed. May 22, 1995)
(statement of Sen. Dole criticizing President Clinton for publicly embracing the Justice Depart-
ment's "misguided position").
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legally take race into account in its layoff decision.16 With its reversal,
the Clinton Justice Department criticized the Bush administration for
winning the case for the wrong side.'7

This case has also drawn attention because of several characteris-
tics which make it unique and a strong candidate for Supreme Court
review. First, although this case involves a public school district, it
appears to be the first modem public sector reverse discrimination
case where no Fourteenth Amendment Equal Protection Claim was
asserted. 18 This case could have posed constitutional problems
because it involves a state actor. However, the white teacher, Sharon
Taxman, only sought relief for reverse discrimination only under Title
VII of the Civil Rights Act of 1964,19 and the New Jersey Law Against
Discrimination ("NJLAD").2 ° Second, the School Board admits that
it chose Williams over Taxman not to remedy any past discriminatory
hiring practices or because blacks were underrepresented on the high
school staff.2 ' Instead, the School Board decided to apply their affirm-
ative action plan and consider race as one of many factors in favor of
retaining Williams. The Board believed that a racially diverse teach-
ing staff provided a better educational environment for its students.

The United States Supreme Court has never considered a purely
Title VII case where the defendant advanced racial diversity for edu-
cation's sake as the sole justification for a race-conscious government
employment decision.2 Finally, the Supreme Court has never exhaus-
tively catalogued the permissible purposes for voluntary race-con-
scious affirmative action plans and has only provided limited case-by-
case precedent on the use of affirmative action plans in general under
Title VII.

These characteristics combine to create a case for which there is
no clear precedent. The question remains unanswered whether the
manner in which the School Board used its affirmative action plan

16 O'Brien, supra note 15, at 2.
17 "There is, perhaps, no other area of employment law that so brings the tension inherent

in Title VII into focus as that called 'reverse discrimination."' BARBARA L. ScrnLI & PAUL
GROSSMAN, EMPLOYMENT DISCRIMInAr ON LAW 775 (2d ed. 1983).

18 Brief for Defendant-Appellant at 12, n.12, Piscataway (Nos. 94-5090 and 94-5112).
19 42 U.S.C. § 2000e et seq. (1982). Taxman's specific challenge to the propriety of the

Board's decision was brought under § 702(5)(f) of Title VII, 42 U.S.C. § 2000e-5(f) (1982).
20 N.J. STAT. ANN. § 10:5-1 (West 1993).
21 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 845

(D.N.J. 1993), appeal docketed, No. 94-5090 (3d Cir. Feb. 22, 1994).
22 Brief for Defendant-Appellant at 13, Piscataway (Nos. 94-5090 and 94-5112).
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would pass muster under Title VII. Judge Barry, writing for the Dis-
trict Court noted the absence of guiding Title VII case law.2 3 How-
ever, the District Court declined the opportunity to extend judicial
interpretation of Title VII to "encompass the use of a race-conscious
affirmative action plan by a public employer absent a manifest imbal-
ance in the workforce, to achieve faculty diversity."'24 Presently, this
case appears to be on track to the Supreme Court as a national test
case over the limits of affirmative action.

This Note will first discuss the legal background which forms the
foundation for the District Court's decision. Second, this Note will
critique the District Court's analysis of the Title VII claim.25 This
Note will suggest that existing case law and the language of Title VII
provides the District Court with a legal basis for finding that racial
preferences for the promotion of racial diversity in education is cur-
rently a permissible goal under Title VII. This exception would per-
mit race-conscious employment decisions when the impact of the
decision affects students in the learning environment of the classroom.
Finally, this Analysis will argue that because the Supreme Court has
created an analytical framework for Title VII affirmative action chal-
lenges which is distinct from the analysis used in constitutional chal-
lenges, the District Court incorrectly applied the Supreme Court's
constitutional analysis of affirmative action in a Title VII context. The
Note concludes that there may exist a narrow exception under Title
VII for race-based decisionmaking by a government actor in an edu-
cational setting.

II. BACKGROUND

A. Title VII

It has been more than thirty years since employers across the
nation began to implement special programs to assist minorities and
women in becoming full participants in the nation's economy. These
programs, collectively referred to as "affirmative action," were
derived initially from the efforts of Presidents Kennedy and Johnson

23 Piscataway, 832 F. Supp. at 846.
24 Id. at 848.
25 This note will not address the issue of damages under Title VII, the procedural posture

of the case, or the New Jersey Law Against Discrimination ("N.J.L.A.D.") claim. The District
Court noted that its analysis of the N.J.L.A.D. claim would not differ from its litle VII analysis.
Id. at 841 n.5.
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to aid minorities in achieving equal employment opportunities.26 A
useful working definition of affirmative action has been suggested as
"public or private actions or programs which provide or seek to pro-
vide opportunities or other benefits to persons on the basis of, among
other things, their membership in a specified group."'27

Soon after the Executive Branch began its initiative to address
discrimination in employment in the federal government, Congress
passed the Civil Rights Act of 1964.' Title VII of the 1964 Act
focused on preventing discrimination in employment in the private
sector.2 9 The plain language of Title VII prohibits employment deci-
sions based on race, sex, religion, or national origin.30 Though the law
did not establish or require affirmative action programs,3' the result
was that many private and government employers established such
plans either voluntarily or by court order.

Affirmative action has proven to be one of the most divisive
issues in American society. It highlights the tension that exists when
the individual rights of non-minorities come into conflict with pro-
grams designed specifically to aid minorities. By definition, the result

26 In 1961, President John F. Kennedy issued Exec. Order No. 10,925, 3 C.F.R. § 448 (1959-
1963) directing federal contractors to make special efforts to ensure that workers were hired and
treated without regard to race or ethnicity. President Lyndon B. Johnson expanded that direc-
tive with Exec. Order No. 11,246, 3 C.F.R. § 339 (1964-1966), by requiring contractors who did
business with the federal government to adopt affirmative action plans and he enlarged federal
affirmative action rules to include women.

27 James E. Jones, Jr., The Genesis and Present Status of Affirmative Action in Employment:
Economic, Legal, and Political Realities, 70 IowA L. REv. 901, 903 (1985).

28 42 U.S.C. § 2000e et seq. (1982).
29 Griggs v. Duke Power Co., 401 U.S. 424 (1971). The objective of Congress in enacting

Title VII "was to achieve equality of employment opportunities and remove barriers that have
operated in the past to favor an identifiable group of white employees over other employees."
Id. at 429-30.

30 42 U.S.C. § 2000e-2(a) (1982).
It shall be an unlawful employment practice for an employer-

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discrimi-
nate against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual's race, color, religion, sex, or
national origin.
(2) to limit, segregate, or classify his employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportu-
nities or otherwise adversely affect his status as an employee, because of such indi-
vidual's race, color, religion, sex or national origin.

Id.
31 "[Nothing contained in Title VIII shall be interpreted to require any employer ... to

grant preferential treatment to any individual or to any group because of race, color, religion,
sex, or national origin of such individual or group." Id. § 2000e-2(j).
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of giving one person preferential treatment is to penalize another.
Therefore, a fundamental question behind affirmative action is the
extent to which such preferential treatment may be used.

In an effort to clarify the purpose of its original civil rights legisla-
tion, Congress has constantly revisited the original 1964 Act, amend-
ing it several times since its passage.32 The amendment most
significant to this discussion is the Equal Opportunity In Employment
Act passed by Congress in 1972.33 Among its accomplishments, the
1972 Act specifically extended Title VII protection to employees of
public and private educational institutions.' Congress viewed dis-
crimination in education as an especially critical concern because of
the sensitive nature of the learning environment provided by educa-
tional institutions "where the Nation's youth are exposed to a multi-
tude of ideas that will strongly influence their future development. '35

However, despite Congressional attempts to develop and improve its
civil rights legislation, the courts have stepped in to create many of the
rules governing affirmative action.

As a result of their involvement in shaping the nature and accept-
ability of affirmative action, courts have sanctioned and even required
employers to enact affirmative action programs that take race and sex

32 Congress notably expanded the scope of the Civil Rights Act of 1964 two times since its
enactment. First, with the Equal Opportunity In Employment Act of 1972, Pub. L. No. 92-261,
(codified as amended in scattered sections of 42 U.S.C.), and later, with the Civil Rights Act of
1991, Pub. L. No. 102-166, 105 Stat. 1071 (codified as amended in scattered sections of 42
U.S.C.).

With the 1991 Act, Congress sought to counter the effects of several Supreme Court deci-
sions that restricted the scope of federal protections against discrimination by allowing victims of
intentional discrimination to sue for compensatory and punitive damages. Congressional
Research Service, Affirmative Action in Employment, CRS REPORT FOR CONGRESS, Jan. 17,
1995, at CRS-11. However, Congress has still not decided how to resolve many of the perplexing
problems associated with Title VII such as the question of reverse discrimination which arose in
the Piscataway case. For now, defining the scope of permissible affirmative action and resolving
the problems of reverse discrimination are tasks which remain with the courts.

33 86 Stat. 103. The bill amended § 702 of Title VII by removing the exemptions for educa-
tional institution employees contained therein.

34 Originally, it was thought to be unnecessary to extend Title VII to cover public conduct
since public employers were held to standards under the Fifth and Fourteenth Amendments. S.
REp. No. 415, 92d Cong., 2d Sess. 2154 (1972), reprinted in 1972 U.S.C.C.A.N. 2137, 2153.

Additionally, with this extension of coverage came recognition that the same principles
applied to both public and private employers. "Congress expressly indicated the intent that the
same Title VII principles be applied to governmental and private employers alike." Dothard v.
Rawlinson, 433 U.S. 321, 332 n.14 (1977).

35 S. R-P. No. 415, reprinted in 1972 U.S.C.C.A.N. at 2155.
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into account in order to ensure equal employment opportunities.36

Classification by race is not per se unconstitutional.37 However, rec-
ognizing that affirmative action plans are not without their own set of
risks and problems, the U.S. Supreme Court has tried to place clear
limitations on the length to which employers can voluntarily use race
and sex preferences to make employment decisions.

Though the Court has attempted to define the parameters of per-
missible affirmative action, its rulings have often been closely decided
and have failed to provide a clear analytical framework that lower
courts and employers could use to determine exactly what conditions
are necessary for a voluntary affirmative action program to pass mus-
ter under both Title VII and the Constitution.38 "[T]he Court's efforts
have not led to greater clarity and certainty in the law. Rather, the
multitude of fractional opinions and shifting coalitions of justices have
engendered much confusion and uncertainty regarding the permissible
scope of affirmative action. 39

B. The Supreme Court on Affirmative Action

As will be discussed below, the Court has produced a confused
mass of opinions that have left lower courts, the government, and aca-
demics struggling to articulate a clear, principled, and comprehensible
theory on the jurisprudence of affirmative action.' The Supreme
Court, though, has clearly taken one position "[flor the past several
decades, [as] .. .an unrelenting foe of invidious discrimination. The

36 The Supreme Court upheld the validity of judicially imposed affirmative action by a 5 to
4 decision in Local 28 of the Sheet Metal Workers' International Association v. E.E.O.C., 478
U.S. 421 (1986). In that case a federal district court had imposed a non-white membership goal
for a union that had persistently refused to admit blacks. Justice Brennan stated in dicta that in
cases of persistent or egregious discrimination, Title VII does not preclude race-conscious
affirmative action remedies that benefit individuals who are not themselves identified victims of
discrimination. Id. at 471-76. The issue of judicially imposed affirmative action is not discussed
further in this Note because the affirmative action plan at issue was voluntarily created and
enforced.

37 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 287 (1978).
38 The Court's vagueness has been politely termed by one commentator as "incoherent

doctrinal instability." Alan Freeman, Antidiscrimination Law: The View From 1989, 64 TUL. L.
REV. 1407, 1427 (1990).

39 Timothy N. Tack, The Supreme Court's Review of Voluntary Affirmative Action By Pub-
lic Employers: Applying Different Standards Under Title VII and the Constitution, 26 WI.IAM-

rra L. REv. 957, 958 (1990) (footnotes omitted).
40 ROBERT K. FULLrNWIDER, THE REVERSE DISCRIMINATION CONTROVERSY, A MoRAL

AND LEGAL ANALYSIS 194 (1980).

[Vol. 6:1
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relevant question therefore, has been not whether the Court would
strike down invidious discriminatory practices, but which practices
would be struck down as invidiously discriminatory."41 As one scholar
has framed it, the Court's debate turns on the responses of "never"
and "sometimes" to the question of when circumstances will condone
race preferences in the allocation of public and private resources.4'

The Supreme Court has reviewed two different types of chal-
lenges to affirmative action. First, it has reviewed constitutional chal-
lenges brought under the Fifth and Fourteenth Amendments. Second,
it has reviewed statutory challenges brought pursuant to Title VII of
the Civil Rights Act of 1964. As a result of working with two different
legal basis for challenging affirmative action, the Supreme Court has
recognized a legal and analytical distinction between each.43  Cur-
rently, a majority of the Supreme Court endorses the use of strict scru-
tiny to review the constitutionality of affirmative action plans.44

Overcoming such strict scrutiny demands a showing of a "compelling
government interest" and a "narrowly tailored" remedy.45 On the
other hand, actions challenged under Title VII, like the Piscataway
School Board's use of affirmative action in its employment decisions,
have invoked a different analysis which appears less rigorous. So far,
Title VII cases continue to follow the "permissible purpose" test of
the United Steelworkers of America v. Weber' and Johnson v. Trans-
portation Agency 4 7 decisions discussed below. Furthermore, the Court
has applied its Title VII analysis on an ad hoc basis stating explicitly
that it has not expounded upon all permissible uses of affirmative
action. The fact that the Supreme Court maintains these two different

41 Mark Strasser, The Invidiousness of Invidiousness: On the Supreme Court's Affirmative
Action Jurisprudence, 21 HASTINGS CONST. L.Q. 323, 324 (1994).

42 Robert Belton, Reflections on Affirmative Action After Paradise and Johnson, 23 HARV.
C.R.-C.L. Rv. 115, 116 (1988).

43 The Supreme Court applies "separate standards [of review] depending on whether the
case was pursued on a Title VII or equal protection theory. The Court never has addressed both
in the same case; in fact, it appears to have avoided such an occurrence." Tack, supra note 39, at
959 (footnotes omitted).

4 Chief Justice Rehnquist and Justices O'Connor, Scalia, Kennedy and Thomas voted
along the same lines in the Court's recent decision in Adarand Constructors, Inc. v. Pena, 115 S.
Ct. 2097 (1995), which extended to the federal government the Court's strict scrutiny analysis of
constitutional Due Process challenges to affirmative action.

45 A majority of the Court adopted this test in City of Richmond v. Croson, 488 U.S. 469
(1989) and later extended the test to cover the federal government in Adarand.

46 443 U.S. 193 (1979).
47 480 U.S. 616 (1987).

1996)
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standards of review causes confusion in analyzing Title VII claims
which offer a "purpose" other than those so far pronounced accepta-
ble by the Court in its ad hoc decisions.

1. Voluntary Affirmative Action in Employment and Education
a. The Supreme Court and Title VII Challenges to Affirmative

Action
The Supreme Court has provided two main cases to guide lower

courts in their affirmative action analysis under Title VII. Both cases
involved the voluntary use of affirmative action by employers to
address the effects of prior discrimination. As these cases show, the
Supreme Court's acceptance of voluntary affirmative action in compli-
ance with the dictates of Title VII is not unconditional. In order to
survive the Court's scrutiny, an affirmative action plan must satisfy
several conditions-a protection erected by the Court to safeguard
the rights of non-minority employees. 48 Yet, as these cases will also
demonstrate, the Court has failed to clearly articulate exactly what
necessary conditions must be satisfied.49

In Weber5" the first case to reach the Supreme Court on the issue
of affirmative action in the employment arena, the Court considered
the legality of a voluntary affirmative action plan which a private
employer adopted as a result of a collective bargaining agreement.5
The plan in that case reserved a percentage of openings for black
employees in a job training program for unskilled workers; 52 it also
selected workers on the basis of seniority.53 The plan resulted in the
admission into the training program of less senior black employees
and the denial of admission to some white employees with more sen-
iority.54 A white employee denied admission to the training program,
challenged the plan as a violation of Title VII alleging the plan disad-
vantaged white workers.5

48 Chris Engels, Voluntary Affirmative Action in Employment for Women and Minorities
Under Title VII of the Civil Rights Act: Extending Possibilities for Employers to Engage in Prefer-
ential Treatment to Achieve Equal Employment Opportunities, 24 J. MARSHALt. L. REV. 731,734
(1991).

49 Id.
50 443 U.S. 193 (1979).
51 Id. at 197.
52 Id.
53 Id. at 199.
54 United Steelworkers of Am. v. Weber, 443 U.S. 193, 199 (1979).
55 Id. at 199-200.

[Vol. 6:1



1996] U.S v. BD. oF ED. oF TH7E TOWNSHIP oF PicA TAWA Y 107

The Court upheld this use of a voluntary affirmative action plan
by a private employer holding that Title VII does not prohibit all vol-
untary, race-conscious affirmative action programs by private employ-
ers.56 In reaching this holding, the Court established a two-part
analysis for the use of a voluntary affirmative action plan. First, the
Court examined the plan to determine if the purpose of the plan was
to address a "manifest imbalance" in the workplace. The Court found
that the purpose of the plan was to break down old patterns of racial
segregation and that purpose mirrored the goals of Title VII.5 7 The
Court then analyzed the plan to determine if it "unnecessarily tram-
meled" the interests of white employees. The Court concluded that
because the plan did not require the discharge of white workers or
create a bar to advancement but was only a temporary measure, the
rights of white workers were not trammeled. 8

With the Weber decision, the Court liberally accepted three char-
acteristics of voluntary affirmative action in a Title VII context. First,
the Court approved an affirmative action plan based upon general
societal discrimination.59 Second, it sanctioned the use of race not
only as a plus factor but as a determinative factor in an employment
decision.' Finally, it approved the use of race-conscious employment
goals when such goals did not unnecessarily trammel the rights of non-
minorities.61

The Court stressed, however, that its holding was a narrow one in
the sense that the specific plan was permissible under Title VII only
because it fell "within the area of discretion left by Title VII to the
private sector voluntarily to adopt affirmative action plans designed to
eliminate conspicuous racial imbalance in traditionally segregated job
categories."'62 Significantly, the Court declined to outline in detail the

56 Id. at 201-08.

57 Id. at 208.
58 Id.

59 "We conclude, therefore, that the adoption of the.., plan for the Gramercy plant falls
within the area of discretion left by Title VII to the private sector voluntarily to adopt affirma-
tive action plans designed to eliminate conspicuous racial imbalance in traditionally segregated
job categories." Id. at 209.

60 "The purposes of the plan mirror those of the statute, being designed to break down old
patterns of racial segregation and hierarchy, and being structured to open employment opportu-
nities for Negroes in occupations which have been traditionally closed to them." Id. at 208.

61 "[T]he plan does not unnecessarily trammel the interests of white employees." Id.
62 Id. at 209.
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parameters of the "area of discretion"-the difference between per-
missible and impermissible plans.63

The Supreme Court entertained its second Title VII challenge to
an affirmative action plan almost ten years later in Johnson v. Trans-
portation Agency. 64 In Johnson, the Court reaffirmed its decision in
Weber and upheld an affirmative action program adopted by a public
employer which allowed consideration of sex as a factor in promotion
decisions. The Santa Clara County Transportation Agency, a public
agency, had voluntarily adopted an affirmative action plan.65 The
plan authorized the agency to consider the sex of applicants as a plus
factor when promoting within traditionally segregated job classifica-
tions.' The plaintiff, a male employee, alleged that he was denied a
promotion which was given to a less qualified female employee as a
result of the plan.6 7

The significance of the Johnson decision is that the Johnson court
extended Weber to public employers. First, the Court applied the
Weber "manifest imbalance" inquiry, focusing on the agency's pur-
pose in developirg its hiring goals. The Court interpreted the Weber
"manifest imbalance" test to only require that an employer show a
statistical imbalance and not that the imbalance was necessarily attrib-

63 "We need not today define in detail the line of demarcation between permissible and
impermissible affirmative action plans." Id. at 208.

It has been suggested that Congress through the Civil Rights Act of 1991 amended Title VII
in a manner that challenges Weber as the controlling precedent for interpreting Title VII. See
Michael Stokes Paulsen, Essay, Reverse Discrimination and Law School Faculty Hiring: The
Undiscovered Opinion, 71 TEXAS L. REv. 993, 1004 (1993). Section 107 of the Civil Rights Act
of 1991 adds a new subsection to 42 U.S.C. § 2000a-2 that reads "[elxcept as otherwise provided
in this title, an unlawful employment practice is established when the complaining party demon-
strates that race . . . was a motivating factor for any employment practice even though other
factors also motivated the practice." 42 U.S.C. § 2000a-2(m) (emphasis added).

One possible consequence of this new provision is that consideration of race, even as a
factor in an employment decision, constitutes a per se Title VII violation by the employer. How-
ever, if Congress intended such a consequence to arise from its amendment, Title VII would
become no more than precatory language announcing a national policy of non-discrimination.
As Justice Brennan aptly stated in Weber, "[i]t would be ironic indeed if a law triggered by a
Nation's concern over centuries of racial injustice and intended to improve the lot of those who
had 'been excluded from the American dream for so long,' constituted the first legislative prohi-
bition of voluntary, private, race-conscious efforts to abolish traditional patterns of racial segre-
gation and hierarchy." Weber, 443 U.S. at 204 (citing 110 CONG. REc. 6552 (1964) (remarks of
Sen. Humphrey)).

64 480 U.S. 616 (1987).
65 Johnson v. Transp. Agency, 480 U.S. 616, 620-21 (1987).
66 Id.
67 Id. at 625.
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utable to its own conduct.6 The Court then turned to the second part
of the Weber test and inquired whether the plan "unnecessarily tram-
mel[ed] the interests of the white employees" or created "an absolute
bar to the advancement of white employees."'69 The Court found that
no rights were unnecessarily trammeled because an applicants' sex
was but one factor to be considered, no applicant would be automati-
cally excluded from consideration, the petitioner had no legitimate
expectation of promotion, and the plan was implemented merely to
obtain a balanced work force.

Of additional significance was the pronouncement by the Johnson
majority that Title VII challenges are not to be analyzed with the
same standard of scrutiny under which constitutional challenges to
affirmative action plans are analyzed.7 ° Justice Brennan explained:
"Title VII ... was enacted pursuant to the commerce power to regu-
late purely private decision making and was not intended to incorpo-
rate and particularize the commands of the Fifth and Fourteenth
Amendments."71

b. Constitutional Challenges to Affirmative Action

The Supreme Court provided more, but not necessarily clearer,
guidance in the area of constitutional challenges to race-based govern-
mental action. In 1978 the Supreme Court decided the landmark case
of Regents of the University of California v. Bakke.7' This was the
first affirmative action case to reach the Supreme Court. The case
involved a constitutional challenge to the practice of a public medical
school that reserved a percentage of spaces in its entering class for
minority students.

Even though the Court's decision was fragmented and produced
several opinions, 73 a plurality of the Justices agreed in the outcome.
First, the school's admissions program as designed was unconstitu-

68 Id. at 631-32.
69 Johnson v. Transp. Agency, 480 U.S. 616, 630 (1987) (quoting United Steelworkers of

America v. Weber, 443 U.S. 193, 208 (1979)).
70 "[W]e do not regard as identical the constraints of Title VII and the Federal Constitution

on voluntarily adopted affirmative action plans." Id. at 632.
71 Id. at 627 n.6 (quoting United Steelworkers of Am. v. Weber, 443 U.S. 193, 203 n.6

(1979)).
72 438 U.S. 265 (1978).
73 Justice Powell wrote the leading plurality opinion in which Justices Brennan, Marshall,

and Blackmun joined. Justices Brennan, White, Marshall, and Blackmun concurred in part and
dissented in part. Justices White, Marshall, and Blackmun each filed a separate opinion. Justice
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tional because it gave preference to minorities to the exclusion of non-
minorities through the use of a quota. Second, the appropriate stan-
dard of review was strict scrutiny.74 Justice Powell, writing for the plu-
rality, observed, however, that race may be one of a number of
acceptable factors considered by the school in reviewing student appli-
cations. He stated that "the attainment of a diverse student body
[was] clearly [a] constitutionally permissible goal for an institution of
higher education, [and that] academic freedom, though not a specifi-
cally enumerated constitutional right long has been viewed as a spe-
cial concern of the First Amendment."75 The concurring opinion of
four other Justices resulted in a majority of the Court supporting Jus-
tice Powell on this point.76

Almost a decade later in Wygant v. Jackson Board of Education,77

the Court considered another Fourteenth Amendment challenge to
the validity of a remedial racial classification by a public employer.
Wygant is a significant case because of the purpose of the affirmative
action program at issue in that decision. The Wygant School Board
argued, unsuccessfully, that its affirmative action program for black
teachers was permissible because its goal was to provide black teacher
role models for black students.78 Accordingly, hiring goals were based
upon the percentage of minority students in the school population, not
upon the number of black teachers available in the employment
pool.79 The Court did not address the plan in the context of its affect
on the quality or value of education. Instead, it viewed the plan only
as part of an employer-employee relationship.

The issue in Wygant was whether a school board could adopt
race-based preferences in determining which teachers to lay off. In
this case, the Board of Education had entered into a collective bar-
gaining agreement with its teachers' union. 8° The agreement provided
that in the event of a layoff, teachers with the most seniority would be

Stevens concurred in the judgment and dissented in part in an opinion joined by Chief Justice
Burger and Justices Stewart and Rehnquist.

74 Justices Blackmun, Brennan, Marshall, Powell, and White approved of the use of race as
a plus factor for applicants in the admission selection process. "[R]ace or ethnic background
may be deemed a 'plus' in a particular applicant's file." Bakke, 438 U.S. at 317.

75 1d. at 311-12.
76 Id. at 324-25 (Brennan, Blackmun, Marshall, White, JJ., concurring).
77 476 U.S. 267 (1986).
78 Id. at 275.
79 Id. at 294.
80 Id. at 270.
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retained, except at no time would there be a greater percentage of
minority personnel laid off than the current percentage of minority
personnel employed at the time of the layoff.81 The petitioners were
non-minority teachers who argued they were laid off due to their race
while minority teachers with less seniority were retained. The Board
of Education argued that it had a compelling government interest to
alleviate the effects of societal discrimination by providing minority
"role models" for its minority students.8 2

Without a majority opinion, the Court rejected the School
Board's affirmative action plan which had been forged by the School
Board and the teachers union which was designed to protect newer
black teachers from layoffs.83 Writing for the plurality, Justice Powell
observed that allegations of discrimination against whites should be
scrutinized in the same manner the court would scrutinize discrimina-
tion against minorities, and that any government actions involving
race as a factor were subject to strict scrutiny.' The plurality also
reaffirmed that constitutional challenges to racial classifications must
undergo a two-part inquiry whether the purpose for the action is sup-
ported by a compelling state interest and whether the means chosen
are narrowly tailored to accomplish that purpose.85

Though the plurality found this layoff plan did not pass its test for
constitutionality, it is noteworthy that the defendant board of educa-
tion, unlike the Piscataway School Board, never advanced the theory
of faculty diversity as the means of achieving its alleged remedial goal.
Justice O'Connor suggested that such an argument could have had an
impact on the Court's finding a compelling government interest.86 As
Justice O'Connor viewed the problem, the role model theory for hir-

81 lId at 270-71 n.2.
82 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 272 (1986).
83 See generally id. Like Bakke, Wygant resulted in a highly fractured opinion. Justice

Powell wrote the plurality opinion in which Chief Justice Burger and Justice Rehnquist joined,
and which Justice O'Connor joined in part. Justice O'Connor also wrote a concurring opinion.
Justice White concurred only in the judgment; Justice Marshall wrote a dissent in which Justices
Brennan and Blackmun joined. Justice Stevens also wrote a dissent.

84 "The level of scrutiny does not change merely because the challenged classification oper-
ates against a group that historically has not been subject to governmental discrimination." Id. at
273 (citations omitted).

85 Id. at 285 (O'Connor, J., concurring in part and concurring in the judgment).
86 "The goal of providing 'role models' discussed by the courts below should not be con-

fused with the very different goal of promoting racial diversity among the faculty. Because this
latter goal was not urged as such in support of the layoff provision before the District Court and
the Court of Appeals, however, I do not believe it necessary to discuss the magnitude of that
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ing minority teachers had no demonstrable relationship to the number
of qualified minority teachers in the community. Therefore, the the-
ory was not probative of employment discrimination. As one com-
mentator noted, "[c]learly, Justice O'Connor was correct on this point
* . . If the affirmative action in the Wygant case was justified at all, it
would be by educational goals, not employment goals."'87

With its next major affirmative action decision, Richmond v. J.A.
Croson Co. ,88 the Court was again fractured but managed to retain a
majority for purposes of articulating an analytic framework for assess-
ing affirmative action claims.89 Croson involved a Fourteenth Amend-
ment challenge to a City of Richmond ordinance which earmarked 30
percent of Richmond's construction contract work to minority owned
businesses. 9°

The significant development from Croson was the Court's major-
ity agreement on a strict standard of review under the Equal Protec-
tion Clause for race-based actions by state and local government. 91

Additionally, Croson instructed that to pass such strict scrutiny the
governmental body may only act to eradicate effects of discrimination
within its own jurisdiction if it has a compelling government interest
based upon strong evidence that discrimination exists, such remedial
action is necessary, and the remedy is narrowly tailored to remedy the
effects of prior discrimination.'

The Court found that the City of Richmond failed to pass the
Court's test for constitutionally permissible affirmative action.
According to the Court, the City provided no evidence of past or

interest or its applicability in this case." Id. at 288 (O'Connor, J., concurring in part and concur-
ring in the judgment).

87 Herbert N. Bernhardt, Affirmative Action in Employment: Considering Group Interests
While Protecting Individual Rights, 23 STETSON L. Rv. 11, 25-26 (1993).

88 488 U.S. 469 (1989).
89 Justice O'Connor's opinion for the Court was joined by Chief Justice Rehnquist and

Justices white, Stevens (in part) and Kennedy (in part). Justices Stevens and Scalia wrote indi-
vidual concurring opinions. Justice Marshall wrote a dissent in which Justices Brennan and
Blackmun joined. Justice Blackmun also wrote a dissent in which Justice Brennan joined.

The Court had failed to produce a majority opinion in Bakke and Wygant, leaving
unresolved the proper analysis for remedial race-based governmental action. See supra notes 73
and 83 and accompanying text. Lower courts found this lack of guidance unsettling. Kromnick
v. School Dist. of Philadelphia, 739 F.2d 894, 901 (3d Cir. 1984), cert denied, 469 U.S. 1107
(1985); Williams v. New Orleans, 729 F.2d 1554, 1567 (5th Cir. 1984).

90 Croson, 488 U.S. at 477.
91 Id. at 493-94.
92 Id. at 491-92, 500, 508.
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ongoing discrimination by the City to support a compelling govern-
ment interest.93 The Court also found that the City lacked the author-
ity to remedy the general effects of societal discrimination which it
had neither caused nor could act to cure.

Recently, U.S. Courts of Appeal have decided equal protection
cases challenging state affirmative action programs in higher educa-
tion by narrowing the scope of the above Supreme Court decisions,
particularly Bakke. In Podberesky v. Kirwan94 , the Fourth Circuit
examined an argument by the University of Maryland that a single
race scholarship awarded during the admissions process could meet
the compelling state interest test required under strict scrutiny analy-
sis. The University argued that its scholarship program was designed
to remedy a number of race-related issues including the University's
poor reputation in the African-American community and a campus
climate perceived as being racially hostile. 95 However, the Podberesky
court rejected the notion that the University's rationales could sup-
port the use of race in a state sponsored scholarship program.96 The
court instead required that the University prove that the discrimina-
tory effects it offered to remedy with affirmative action were caused
directly by specific past discrimination. 97

The Podberesky decision was the first major decision out of the
courts of appeal which suggests a growing judicial preference for tight-
ening restrictions on the permissible use of affirmative action. The
Supreme Court's refusal to grant certiorari supports a contention that
the Supreme Court may be comfortable with the narrowing of its strict
scrutiny review in the area of higher education. However, unlike Pis-
cataway, Podberesky dealt with a university program which singled
out members of a student body for preferential treatment based on
their race.

Shortly after Podberesky a highly controversial decision emerged
from the Fifth Circuit involving the admissions program at the Univer-
sity of Texas Law School. In Hopwood v. Texas9", the Fifth Circuit
again demonstrated that courts are becoming deeply suspicious of
racial classifications in any environment. In Hopwood the University

93 Id. at 510.
94 Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994), cert. denied, 115 S. Ct. 2001 (1995).
95 Id. at 154.
96 Id. at 155.
97 Podberesky, 38 F.3d at 153.
98 78 F.3d 932 (5th Cir. 1996).
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of Texas had established an admissions program to evaluate law
school applicants by separating Mexican-American and Black appli-
cants from non-minorities in the selection process. The minority
applicants were then subjected to lowered admissions standards thus
allowing minority applicants to be accepted over more qualified non-
minorities.

The Hopwood court expressly rejected the University's program
as not serving a compelling government interest even though the pro-
gram evolved from federal involvement to remedy prior de jure segre-
gation. The court, in a radical departure from prior case law, declared
as unconstitutional the accepted notion from Bakke that the purpose
of achieving a diverse student body was a compelling government
interest under strict scrutiny.99 The court found support in dicta from
Croson1°° and Adarand0" for its belief that diversity in education will
no longer survive strict scrutiny. Importantly, though the Hopwood
court has taken the step of rejecting Bakke, the Supreme Court has
not yet repudiated its Bakke decision which to date continues to per-
mit race to be considered in the university admissions process.

The Hopwood decision to reject preferential treatment outright
drew a strong response from one of the judges on the panel. Judge
Weiner in his concurrence stated that as to the rejection of diversity as
a compelling government interest

I respectfully disagree that diversity can never be a compelling gov-
ernment interest in a public graduate school. Rather than attempt to
decide that issue ... I would assume arguendo that diversity can be a
compelling government interest but conclude the [University of Texas]
admissions process . . . was not narrowly tailored to achieve
diversity.1°2

The Hopwood decision has caused confusion and upheaval
among colleges and universities nationwide. The administration of

99 Id. at 944. In rejecting the accepted rule stated by Justice Powell in Bakke that race
could be used as a "plus" factor in admissions, the Hopwood court found significant the fact that
"Justice Powell's argument... garnered only his own vote and has never represented the view of
a majority of the Court in Bakke or any other case." Id.

100 Id., quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989), (O'Connor, J.
dissenting).

101 Hopwood, 78 F.3d at 945, quoting Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097,
2119 (1995) (Thomas, J. concurring in part and concurring in the judgment).

102 Hopwood, 78 F.3d at 962 (Wiener, J. specially concurring).
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President Clinton has filed an amicus brief in support of the Univer-
sity which stated that affirmative action in higher education is needed
specifically because it serves an government interest that is stronger
and different than those served in other government programs such as
contracting. 3 The Supreme Court has not yet decided whether to
hear the appeal which the State of Texas has filed.1 4

C. The School Board's Affirmative Action Program

In New Jersey, the decision by the Piscataway School Board to
dismiss Sharon Taxman was not made arbitrarily. Since 1975 the
School Board operated under a voluntary affirmative action plan that
prescribed the role of race in employment decisions. Proper consider-
ation of this case requires an understanding of the scope of this affirm-
ative action plan and its history.

In 1975 the New Jersey State Board of Education issued a regula-
tion requiring each school district to develop "a policy of equal educa-
tional opportunity to be adopted as a resolution by the board of
education," and "two affirmative action programs or plans '10 5 directed
at school and classroom practices, as well as employment practices.106

In December, 1975, the Piscataway Township Board of Education
approved the required affirmative action program.1" The Board
stated that the program was intended to "provide equal educational
opportunity for students and equal employment opportunity for

103 Linda Greenhouse, Court is Urged to Consider Race in College Admissions, THE NEw
YoRK TiMms, May 25, 1996.

104 Texas v. Hopwood, 78 F.3d 932 (5th Cir. 1996), petition for cert. filed, 64 U.S.L.W. 3765
(U.S. April 30, 1996)(No. 95-1773).

105 Brief for Defendant-Appellant at 4, Piscataway (Nos. 94-5090 and 94-5112) (citing
N.J.A.C. § 6:4-1.1 et seq. (West 1993)).

106 N.J.A.C. § 6:4-1.3(a)-(b). The employment program was subject to the following
restrictions:

(a) All persons regardless of race, color, creed, religion, sex or national origin shall have
equal access to all categories of employment in the public education system of New
Jersey.
(b) All New Jersey public school districts shall comply with all State and Federal laws
related to equal employment, including but not limited to the New Jersey Law Against
Discrimination .. , Title VII of the Civil Rights Act of 1964, as amended by the Equal
Employment Opportunity Act of 1972, Executive Order 11246 as amended, Equal Pay
Act of 1963 as amended, and Title IX of the Education Amendments of 1972 ....

Id. § 6:4-1.3(b)(2), 6:4-1.6.
107 Brief for Defendant-Appellant at 5, Piscataway (Nos. 94-5090 and 94-5112).
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employees.' 10 8 It is undisputed that the "board did not adopt its [pro-
gram] in order to remedy the results of prior discrimination or to rec-
tify an identified under representation of minorities within the
Piscataway school system."'"

In 1983, the Board replaced its original statement of purpose with
a formal policy entitled "Affirmative Action-Employment Practices"
which directed that in situations where employee candidates appear to
be of equal qualification, candidates meeting the affirmative action
criteria will be recommended." The Board intended the amendment
to make clear that the affirmative action program applied to all
aspects of employment, including layoffs."' "The affirmative action
policies were part of the terms of employment for all teachers, were in
place in 1980 when Taxman and Williams were hired, and remained
continuously in effect throughout their employ. 12

From 1975 to 1989 the Board's affirmative action plan "was
implemented at the administrative level without fanfare or chal-
lenge.""' 3 During that period statistics showed there was no underu-
tilization or underrepresentation of blacks in [the school system's]
workforce." 4 In fact, a statistical analysis done by the Board in 1985
showed that the percentage of blacks in the teaching force was greater
than the percentage of blacks in the available labor pool."5 It was not

108 Piscataway Township Board of Education, Affirmative Action Program to Eliminate
Discrimination on the Basis of Sex, Race, Religion, or National Origin: Statement of Purpose.

109 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 838
(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994) ("No charges of race based dis-
crimination had been filed with any state or federal agency against the Board or any of its
employees prior to the adoption of the [program].")

110 The Board's new language was the following:
PURPOSE: This policy ensures equal employment opportunity and prohibits discrimina-
tion in employment because of sex, race, color, creed, religion, handicap, domicile, mari-
tal status, or national origin. In all cases, the most qualified candidate will be
recommended for appointment. However, when candidates appear to be of equal qualifi-
cation, candidates meeting the criteria of the Affirmative Action Program will be
recommended.

Brief for Defendant-Appellant at 6, Piscataway (Nos. 94-5090 and 94-5112) (emphasis added).
111 Brief for the United States as Amicus Curiae at 8, Piscataway (Nos. 94-5090 and 94-

5112).
112 Id.
113 Brief for Defendant-Appellant at 6, Piscataway (Nos. 94-5090 and 94-5112).
114 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 838

(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).
115 Id. at 839. In 1985 the Board adopted a second addendum to its 1975 affirmative action

program. The addendum divided the Board's workforce into various job categories and broke
down the employees in each category by race, national origin, and sex. It also compared the
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until 1989 when the Superintendent recommended a reduction in the
staff level of the business education department at Piscataway High
School that the limits of the Board's affirmative action plan was put to
the test.

III. BOARD OF EDUCATION OF PISCATAWAY: ANALYSIS OF THE
CASE

A. Facts

On September 1, 1980, Sharon Taxman, a white female, and
Debra Williams, a black female, were hired to teach in the business
education department of Piscataway Township High School.1 6 Over
the next nine years, both Taxman and Williams taught nearly identical
courses, volunteered in school activities, performed similarly in the
classroom and received similar good evaluations.1 7  Both also
received tenure status at the beginning of the 1983-1984 school year
and continued working in the business education department.'

In the Spring of 1989, a continuing decline in enrollment in busi-
ness education courses caused the Piscataway superintendent to rec-
ommend that the School Board reduce the teaching staff in that
department by one teacher. 1 9 At the time, the business department
consisted of ten instructors. Williams was the only minority teacher,
and the only black teacher the department had ever hired. 2 °

In accordance with state statutes, the Board first focused on sen-
iority in making its layoff decision.'2 1 The two least senior teachers,
Taxman and Williams, were in a seniority tie. The Board had never
before faced a layoff situation in which two teachers-one white, the

percentage of available minorities in the relevant labor market with the percentage of minorities
employed in the school system. The comparison revealed that while 5.8% of the labor market
was black, 9.5% of the educational professionals in the school system were black. As a result,
the Board established no goals with respect to hiring additional black teachers. Id.

116 Id.

117 Brief for the United States as Amicus Curiae at 4, Piscataway (Nos. 94-5090 and 94-
5112).

118 Jl

119 Brief for Defendant-Appellant at 7, Piscataway (Nos. 94-5090 and 94-5112).
120 Id. at 8.

121 Pursuant to N.J. STAT. ANN. § 18A:28-9 and 18A:28-10 (1994), dismissals pursuant to
reductions in force must be made on the basis of seniority.
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other black-were tied both in seniority and in all other respects, and
were also the two senior teachers in a layoff situation.122

The Board met privately to consider the Superintendent's recom-
mendation that the teaching staff be reduced and also discussed possi-
ble methods of breaking the tie in seniority. The option of breaking
the tie by drawing lots had always been the solution used in the past.
However, that option was rejected.123 The Superintendent recom-
mended that the Board use their 1983 Affirmative Action policy as a
tiebreaker. 4 Tiebreaking was specifically covered by a provision of
the Board's Affirmative Action policy for hiring. When candidates
were tied in qualifications, the candidates meeting the criteria of the
Affirmative Action Program would be recommended.1 25

At its regular public meeting on May 22, 1989, the Board formally
voted to abolish one teaching position in the business education
department of Piscataway High School.2 6 The Board then announced
that it would use its long-standing Affirmative Action policy as the
method of resolving the seniority tie. 27 It was undisputed that when
the Board voted to terminate Taxman, it had no specific intent to rem-
edy any prior discriminatory act, practice, or pattern.'m It was also
undisputed that had Taxman been retained and Williams laid-off, no
underepresentation of blacks would have resulted in the teaching
workforce at the high school. 91 2  The Board admitted that race was a
factor in its decision to retain Williams. The Board took the position
that racial diversity in its teaching staff and therefore its learning envi-
ronment, was a valuable and legitimate goal which justified its
action. 130

122 Brief for the United States as Amicus Curiae at 5-6, Piscataway (Nos. 94-5090 and 94-
5112); see also Brief for Defendant-Appellant at 9, Piscataway (Nos. 94-5090 and 94-5112).

123 It is not clear from the facts of the case exactly what prompted the superintendent's

decision to recommend the use of the affirmative action policy.
124 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 840

(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).
125 See supra note 110 and accompanying text.
126 Piscataway, 832 F. Supp. at 840.
127 Id.
128 Id.
129 Id. at 840-41.
130 "Based on my experience as a university professor and a long-time Piscataway Town-

ship Board of Education member, I had come to the conclusion.., that a racially and culturally
diverse faculty and student body promoted a more enriching educational environment for stu-
dents .... As an educator and school board member, I see this objective as distinct from foster-
ing equitable labor relations; the former is for the students' benefit, the latter is for the
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Sharon Taxman promptly filed a discrimination claim with the
Equal Opportunity Commission and the New Jersey Division on Civil
Rights. After unsuccessful attempts at conciliation, the United States
filed a complaint asserting a violation of Title VII. Taxman intervened
and joined a separate claim under the New Jersey Law Against Dis-
crimination. In 1993 the United States District Court for the District
of New Jersey found in favor of Ms. Taxman on partial summary judg-
ment on the issue of liability and strongly rejected the Board's posi-
tion that an academic institution may consider race as a factor in
employment decisions in order to promote faculty diversity as an edu-
cational goal. In 1994 the School Board appealed to the United States
Court of Appeals for the Third Circuit. On appeal, the United States
Department of Justice, which had argued on behalf of Ms. Taxman in
the District Court, submitted an amicus brief on behalf of the School
Board, asking the Court of Appeals for permission to switch sides in
the case.

B. Summary and Analysis of the District Court's Decision

Because Ms. Taxman brought her discrimination claim under
Title VII, the district court should have limited its analysis to the ana-
lytical framework set forth by the Supreme Court in Weber t and
Johnson132. The finding by the district court that diversity for the sake
of education is not a lawful purpose under Title VII resulted from a
misplaced reliance on Supreme Court constitutional precedent
applied in a Title VII context. The Supreme Court in Weber and
Johnson established a two-part test for determining if a voluntary,
race-conscious employment decision violates Title VII. Therefore, the
district court first applied Title VII analysis inquiring into the purpose
of the Piscataway plan. However, given the dearth of Title VII case

employees'." Brief of Defendant-Appellant at 8-9, Piscataway (Nos. 94-5090 and 94-5112) (cit-
ing Deposition of Board President Theodore Druse at 14).

Expressing a similar view towards the importance of diversity among the teaching staff was
the Board Vice President, who stated in her deposition that "[i]n my own personal perspective I
believe by retaining Mrs. Williams it was sending a very clear message that our staff should be
culturally diverse, our student population is culturally diverse and there is a distinct advantage to
students, to all students to ... come into contact with people of different cultures, different
background [sic], so that they are more aware, more tolerant, more accepting." Brief of Defend-
ant-Appellant at 9-10, Piscataway (Nos. 94-5090 and 94-5112) (citing Deposition of Paula Van
Riper at 83-84).

131 United Steelworkers of Am. v. Weber, 443 U.S. 193 (1979).
132 Johnson v. Transp. Agency, 480 U.S. 616 (1987).
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law, the district court sought guidance from the Supreme Court's con-
stitutional tests for permissible affirmative action.

1. Educational Diversity Should Be a Permissible Purpose

In analyzing the Piscataway board's plan, the district court first
applied a Title VII analysis. In applying the first prong of the Title
VII test, the court first determined that the only factors the Weber and
Johnson courts found to be lawful purposes for race-conscious deci-
sionmaking were the employers' express and substantiated purpose of
remedying a prior or current underrepresentation of women or minor-
ities. The district court noted that the Piscataway board conceded that
correction of prior discrimination was not a basis for its action. To
overcome this apparent impediment, the Board argued that its affirm-
ative action plan had a non-remedial purpose of promoting racial
diversity for the sake of education. The Board hoped to convince the
court that such a purpose was a permissive use of affirmative action.
The court acknowledged the Board's argument that the Supreme
Court had long recognized in its decisions the special role of education
in society. However, the district court declined the opportunity to
extend the parameters of existing Title VII case law and, in the court's
words, to "infer the propriety of this purpose from fragments of other
authority." '133 Thus, the absence of Title VII case law worked against
the Board. The court stated that the "Board has cited no [Title VII]
authority that has been willing to stray so far from the holdings of
Weber and Johnson, and this court will decline the invitation to do
so."' 13 4 The district court supported its analysis by looking at how
lower courts had construed the "purpose" prong of Weber and
Johnson.

The district court examined the decision by the Tenth Circuit in
Cunico v. Pueblo School District No. 60,135 and the Ninth Circuit's
opinion in Higgins v. Vallejo. 36 In Cunico, the United States Court of
Appeals for the Tenth Circuit found that under Weber and Johnson
the only acceptable "purpose of race-conscious affirmative action
must be to remedy the effects of past discrimination against a disad-

133 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 845
(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).

134 Id. at 848.
135 917 F.2d 431 (10th Cir. 1990).
136 823 F.2d 351 (9th Cir. 1987), cert. denied, 489 U.S. 1051 (1989).
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vantaged group."' 37 Pueblo School District No. 60 had terminated a
white social worker and retained a less senior black social worker
claiming that it had a compelling interest in retaining the black
employee because he was the district's only black administrator. Find-
ing neither evidence nor an inference of past or present discrimina-
tion, the Cunico court concluded that the purpose prong of the Weber-
Johnson analysis was not met and therefore, the plan was invalid. 3 '

The Ninth Circuit in Higgins also studied the purpose prong of
Weber-Johnson and concluded that an affirmative action plan must be
in response to a manifest imbalance in the work force. The Ninth Cir-
cuit took a slightly more liberal view finding that general societal dis-
crimination was sufficient for voluntary affirmative action and that
discrimination against an identifiable class or individual by the
employer was not required. The court held that the racial imbalance
that existed in the city-wide workforce, not just in the specific depart-
ment whose action was challenged, was sufficient to justify the pur-
pose of the action.

Unfortunately, no Title VII case law existed which was clearly
applicable to the School Board's argument in favor of educational
diversity as a permissible use of affirmative action under Title VII.
With no direct Supreme Court Title VII decisions on the proper pur-
pose for the use of affirmative action beyond Weber and Johnson, the
district court turned to the only place it believed it could for gui-
dance-to Supreme Court decisions arising from constitutional chal-
lenges to affirmative action. The District Court's analysis thus
departed from the Title VII realm and borrowed from the Due Pro-
cess analysis which spoke to the use of affirmative action in greater
detail.

The district court's decision to undertake constitutional analysis
was inherently problematic. Under existing Supreme Court prece-
dent, constitutional analysis and Title VII analysis are distinct and
require different legal analysis. As the law stands, Title VII subjects
an employer, public or private, to a lower level of scrutiny and lesser
burden of proof. In sum, the district court looked at the Supreme
Court's rationale in constitutional decisions such as Bakke, Wygant,
and Croson and believed them to be quite clear in their dictates that
anything less than a government's actions to redress specific instances

137 Cunico, 917 F.2d at 437.
138 Id. at 439.
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of discrimination was not going to pass constitutional muster. This
reasoning led the district court to conclude that if the purpose of
diversity for education's sake did not pass constitutional muster then
it must not pass muster under Title VII. The district court stated that
"[w]hile the case law suggests that the Supreme Court considers
faculty diversity to be at least a laudable goal, the Board's position
must be rejected."' 39

However, the district court's analysis was fundamentally flawed.
The district court applied a constitutional analysis in a Title VII con-
text. The case before the court was solely a statutory action brought
under Title VII and not a constitutional challenge. Reliance on the
analysis in constitutional cases to reach the outcome here was mis-
guided. How the Supreme Court had spoken on constitutional chal-
lenges to affirmative action if used by the district court should only
have been used as a barometer of the Court's position on the issue.
Instead, the district court essentially applied the "compelling govern-
ment interest" test used in the constitutional context to reach the con-
clusion that if diversity in education is not a compelling interest then it
is a foregone conclusion that it is not a permissible purpose under
Title VII. In doing so, the District Court effectively equated the
"compelling government interest" test of constitutional analysis to the
"permissible purpose" prong of Title VII analysis."4 And at no time
was the court able to reconcile the distinctions between the two forms
of analysis.

The Supreme Court in Weber had acknowledged that "the pur-
pose of Title VII was to break down traditional and social barriers to
employment opportunities and that voluntary race-conscious employ-
ment actions consistent with that goal would not run afoul of the stat-
ute."'41 From the Piscataway Board's perspective, the goals of their
voluntarily affirmative action plan was completely consistent with the
goals of Title VII. The means of achieving those goals had nothing to
do with remedying a manifest imbalance in the workplace but rather

139 Piscataway, 832 F. Supp. at 848.
140 The District Court failed to address Title VII on its own merits and existing Supreme

Court precedent in the context of Title VII. Recall the story of the man who comes upon
another man on his hands and knees under a street lamp looking for his keys. He asks the man,
"where did you lose them?" and the man answers, "around the comer." Puzzled, he then asks
the man, "then why are you looking over here?" and the man answers, "because there is more
light over here."

141 United Steelworkers of Am. v. Weber, 443 U.S. 193, 208 (1979).
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to ensure that the traditional barriers of discrimination would not be
allowed to have an impact on the learning environment. The Board
further argued that the intended beneficiaries of this affirmative
action was not the employees but the children in its school system.
The Board believed that it had a responsibility to ensure that its stu-
dents experienced a diverse learning environment. The Board's deci-
sion was an educational quality decision and not an employment
equality decision. In that sense, the Supreme Court's Title VII analy-
sis establishing the conditions under which affirmative action is per-
missible has not yet been extended to cover such a unique purpose.
And importantly, it has not been expressly ruled out.

A close look at prior Supreme Court decisions reveals that the
value of a diverse learning environment has long been recognized by
the Court. With these expressions of support for the proposition that
the government has a valid interest in education, there is no evidence
that the Court would absolutely reject the argument that race-con-
scious decisionmaking can be used to advance educational goals in the
absence of proof of prior discrimination. In fact, the Court has sug-
gested that educational diversity might, in certain cases, be sufficient
to be found a "compelling government interest" which would satisfy
the Court's constitutional test.

In Bakke, a plurality of the Court agreed that "the attainment of
a diverse student body... [was] 'clearly' a constitutionally permissible
goal."' 42 The Court since Bakke has restated its position that diversity
is a governmental interest which may support a race-based classifica-
tion, that the "government interest in education and freedom of aca-
demic judgment is compelling,"' 43 and suggested that the state has a
valid interest in attaining and maintaining a racially diverse teaching
faculty because of the benefits which accrue to students as a result.

For example, in Wygant, Justice O'Connor observed in her con-
curring opinion that " a state interest in the promotion of racial diver-
sity has been found sufficiently 'compelling', at least in the context of
higher education, to support the use of racial considerations in fur-
thering that interest."'" Justice Stevens added in his dissent that "[iln
the context of public education, it is quite obvious that a school board

142 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12 (1978).
143 "[A] 'diverse student body' contributing to a 'robust exchange of ideas' is a 'constitu-

tionally permissive goal' on which a race-conscious university admissions program may be predi-
cated." Metro Broadcasting v. F.C.C., 497 U.S. 547, 568 (1990)(citation omitted).

144 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 (1986).
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may reasonably conclude that an integrated faculty will be able to pro-
vide benefits to the student body .... It is one thing for a white child
to be taught by a white teacher that color, like beauty, is only 'skin
deep'; it is far more convincing to experience that truth on a day-to-
day basis during the routine ongoing learning process.""1 5 In Colum-
bus Board of Education v. Penick,46 the Court stated that "to deprive
white students [of the] opportunities to meet, know, and learn from
black teachers" was educationally harmful to students.147

Even if the Supreme Court might not find that faculty diversity is
a compelling government interest for the benefits which enure to stu-
dents, it might find that education is sufficiently important in society
to justify the use of affirmative action in a Title VII context. The
Court's decision in Wygant is the closest the Court has come to pro-
nouncing its opinion on educational diversity. However, Wygant is a
Fourteenth Amendment constitutional challenge and not controlling
in a Title VII context. In the case of the Piscataway School Board, the
impact of its decision was not just on the affected employees but also
the students in the classroom. Should not a school board be given
greater discretion when it comes to decisions that affect the quality of
education its students receive?

The basic proposition that the role of public education in our
national life is to be treated with special regard is not new and is a
view that has clearly been accepted by the Supreme Court. Academic
freedom, though not a specifically enumerated constitutional right,
has long been viewed as a special concern.' Justice Frankfurter in
Sweezy v. New Hampshire'49 stated in his concurrence that "'[it is the
business of a university to provide that atmosphere which is most con-

145 Id. at 315 (Stevens, J., dissenting) (footnotes omitted).
146 443 U.S. 449 (1979).
147 Id. at 467 (citing with approval Penick v. Columbus Bd. of Educ., 583 F.2d 787, 814 (6th

Cir. 1978)).
148 The influential role of public schools in society has long been recognized by the Court.

See Board of Educ. v. Pico, 457 U.S. 853, 864 (1982) (plurality opinion) ("[Public] schools are
vitally important... as vehicles for 'inculcating fundamental values necessary to the mainte-
nance of a democratic political system."') (quoting Ambach v. Norwick, 441 U.S. 68, 76 (1979));
Ambach, 441 U.S. at 76 ("The importance of public schools in the preparation of individuals for
participation as citizens, and in the preservation of the values on which our society rests, long has
been recognized by our decisions."); Brown v. Board of Educ., 347 U.S. 483, 493 (1954) ("[Edu-
cation] . . . is the very foundation of good citizenship. Today it is a principal instrument in
awakening the child to cultural values .. . and in helping him to adjust normally to his
environment.").

149 354 U.S. 234 (1957).
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ducive to speculation, experiment, and creation. It is an atmosphere
in which there prevail 'the four essential freedoms' of a university-to
determine for itself on academic grounds who may teach, what may be
taught, how it shall be taught, and who may be admitted to study."'150

The lower federal courts have consistently echoed the same theme.
In Kromnick v. School District of Philadelphia,15' the Third Cir-

cuit upheld a race-based faculty reassignment plan under both the
Fourteenth Amendment and Title VII. The court examined the 1972
amendment to Title VII that extended Title VII's coverage to previ-
ously exempted state educational institutions. The court concluded
that the "legislative history of that statute shows special concern for
improving the education of students through diversified staff."'1 2

In Oliver v. Kalamazoo Board of Education,'53 the Sixth Circuit
held that the remedy in a school desegregation case "may extend to
the composition and assignment of the teaching staff," even without a
history of employment discrimination.'54 The same court in Jacobson
v. Cincinnati Board of Education,' later upheld a teacher transfer
policy that required the percentage of black teachers in each school to
be compared with their representation system wide. The court noted
that "school authorities have broad discretion to implement educa-
tional policy... particularly when such a policy is implemented in
order to prepare students for life in a pluralistic society."'1 56

The Ninth Circuit in Zaslawsky v. Board of Education,157 another
faculty assignment case, concluded that

the action of the school board [in reassigning faculty] was not directed
toward the employment opportunities available to teaching faculty
nor the elimination of any past discrimination in employment. We do
not approach the issue in that frame of reference. The focus of this
action of the school board was to enhance the educational opportuni-
ties available to the students by achieving better racial balance in the
teaching faculty throughout the district. This is an educational objec-

150 Id. at 263 (Frankfurter, J., concurring in result) (internal citation omitted).
151 739 F.2d 894 (3d Cir. 1984).
152 Id. at 910.
153 706 F.2d 757 (6th Cir. 1983).
154 lId at 761.
155 961 F.2d 100 (6th Cir.), cert. denied, 506 U.S. 830 (1992).
156 Id. at 102.
157 610 F.2d 661 (9th Cir. 1979).



Civn. RIGrrs LAW JOURNAL

tive which has been well recognized and approved by the Supreme
Court.

15 8

Finally, two of the five Circuit Judges constituting the majority in the
Seventh Circuit's divided decision in Britton v. South Bend Commu-
nity School Corp.'59 which rejected the "role model" theory for the
use of affirmative action in an educational setting stated in a separate
concurring opinion that "[r]emedying past discrimination is not neces-
sarily the only government purpose sufficiently compelling to justify
the remedial use of race. Providing faculty diversity may be a
second."'16

2. Nonminority Rights Were Not Unnecessarily Trammeled
Through the use of Due Process analysis in an attempt to derive

some guidance as to the propriety of the School Board's asserted pur-
pose for its action, the district court rejected the Board's "diversity for
education's sake" argument. It concluded that the affirmative action
plan adopted by the Board was adopted for an impermissible purpose.
The court further concluded that even if the asserted purpose of edu-
cational diversity was lawful under Title VII, it would be unlawful
because its effect was to unnecessarily trammel the rights of non-
minorities.

The district court returned to Title VII analysis and attacked the
Board's use of its affirmative action plan under the second prong of
the Weber-Johnson analysis. The district court focused on the three
factors outlined in Johnson which that court used to discern whether
the rights of those not benefitted by the affirmative action plan were
"unnecessarily trammeled." Those three factors were: (1) whether
any person was excluded based upon their non-minority status; (2)
whether the petitioner had an absolute entitlement to a promotion
and that he retained his job; and (3) whether the plan was temporary
because it was intended to attain rather than maintain a balanced
work force. Applying each of those factors, the district court found
the Board's plan failed to pass muster under the "unnecessarily tram-
meled" prong of Weber-Johnson.161  Several arguments can be

158 Id. at 664 (citing Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 19 (1971)).
159 819 F.2d 766 (7th Cir.) (en banc), cert. denied, 484 U.S. 925 (1987).
160 Id. at 770 n.1 (emphasis added).
161 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 849

(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).
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presented to demonstrate that the district court applied the second
prong of the Weber-Johnson test improperly.

First, it was clear and uncontested that the School Board consid-
ered race as a factor in its decision to terminate Sharon Taxman.
However, the use of race by the Piscataway board to make its decision
was the last of many factors to be considered. The mere fact that race
was a factor in the Board's decision does not create a per se Title VII
violation. In fact, the opposite is true. Title VII recognized the possi-
bility of race-based decisionmaking to achieve its goals. 62 The
Supreme Court had accepted the consideration of race as a factor in
Johnson because it was not the determining factor but a "plus" factor
in promotion decisions. Similarly, the Court in Bakke found the use
of race as a "plus" factor to be constitutional in certain circumstances.
Here, the Board's use of race was merely an additional factor that
would be added to the mix of factors such as seniority and perform-
ance. Furthermore, the Board's affirmative action plan stated that
persons who were qualified under the plan would be "recommended"
and the plan placed no requirement on the Board to accept the rec-
ommendation. 63 The plan also did not permit infringement of senior-
ity rights or qualifications so that a decision could not be made solely
based upon race.

In approaching the second factor, the district court focused on a
distinction between an expectation in initial employment or a promo-
tion and an expectation in continued employment. The court felt that
there was a greater injury to affected parties where the employment
decision reached as result of an affirmative action plan is a layoff

162 "[A] thing may be within the letter of the statue and yet not within the statute, because
not within its spirit, nor within the intention of its makers." United Steelworkers of Am. v.
Weber, 443 U.S. 193, 201 (1979) (citing Holy Trinity Church v. United States, 143 U.S. 457, 459
(1892)). Therefore, the prohibition against racial discrimination in [Title VII] must therefore be
read against the background of the legislative history of Title VII and the historical context from
which the Act arose. Examination of those sources makes clear that an interpretation of the
sections that forbade all race-conscious affirmative action 'would bring about an end completely
at variance with the purpose of the statute' and must be rejected." Id. at 202. "Congress' pri-
mary concern in enacting the prohibition against racial discrimination in Title VII... was with
the plight of the Negro in our economy." Id. (citations omitted). The prohibition against racial
discrimination in employment was primarily addressed to the problem of opening opportunities
for Negroes in occupations which have been traditionally closed to them. Weber, 443 U.S. 193 at
203.

163 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 838
(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).
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rather than a promotion or initial hiring decision.64 Though it noted
that the burden placed on Ms. Taxman by the plan was lessened by the
fact that seniority and qualification and not just minority status were
considered in the layoff process, the court felt that did not "vitiate the
extent or seriousness of the burden associated with the loss of a job as
compared to the failure to be hired or promoted."'65 Though the loss
of a job may impose a hardship, it is not recognized by all members of
the Supreme Court to impose a greater hardship than the initial fail-
ure to gain employment. Justice Stevens has expressed his opinion in
Wygant that can be extrapolated nicely to explain the situation facing
Ms. Taxman. In Wygant he stated that

[e]very layoff, like every refusal to employ a qualified applicant, is a
grave loss to the affected individual. However, the undisputed facts in
this case [(Wygant)] demonstrate that this serious consequence to peti-
tioners is not based on any lack of respect for their race, or on blind
habit and stereotype. Rather, petitioners have been laid off for a com-
bination of two reasons: the economic conditions [in Wygant that led
to the layoff of] some teachers, and the special contractual protections
intended to preserve the newly integrated character of the faculty.166

He further noted that

164 Id. at 849. The court drew support for its distinction from Vaughns v. Board of Educ.,
742 F. Supp. 1275 (D. Md. 1990), cert. denied, 113 S. Ct. 973 (1993) (holding that in the desegre-
gation context, interests of non-minority teachers were not trammeled where teachers were reas-
signed rather than discharged).

165 Piscataway, 832 F. Supp. at 850.
166 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 318 (1986) (Stevens, J., dissenting) (foot-

notes omitted). Justice Powell in Wygant strongly expressed his view that race-conscious goals in
layoff situations were more burdensome on "innocent" non-minorities than race-conscious goals
in hiring. Id. at 282-84.

It has been suggested, however, that the use of racial preferences produces an equal burden
on non-minorities regardless of whether its use is in hiring or in layoffs; that when the situations
are compared as a practical matter any difference in impact or burden is not significant enough
to give the distinction the credence that Justice Powell believed it deserves. The claim is that in
reality, "layoffs tend to occur in times of economic contraction when job opportunities are dwin-
dling. A relatively senior non-minority employee who loses her job as a consequence of a layoff
is therefore unlikely to find a comparable position and, if the economy is in the midst of a serious
downturn, may not have reasonable prospects for any kind of employment." MICHAEL ROsEN-
FELD, AFFiRmATrvE ACrION AND JUSTICE, A PHILOSOPICAL AND CONSTrrUTIONAL INQUIRY
182 (1991). In contrasting preferential hiring for example the same burden is possible, "a candi-
date who applies for a fire fighter job and who is unsuccessful because of a preferential hiring
scheme may be left without any comparable job opportunity." Id.
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The fact that the issue arises in a layoff context, rather than a hiring
context, has no bearing on the equal protection question. For if the
Board's interest in employing more minority teachers is sufficient to
justify providing them with an extra incentive to accept jobs ... it is
also sufficient to justify their retention when the number of available
jobs is reduced. 6 7

Ultimately, it is irrelevant in the Piscataway case whether a
greater injury is suffered from losing employment or losing an oppor-
tunity for employment. Because of declining enrollment, the Piscat-
away school board was going to RIF one of two equally qualified
teachers regardless of their race. Neither had better than a fifty per-
cent chance of keeping their jobs. Therefore, neither was burdened
more than the other by the layoff decision.

Finally, the district court capped its rejection of the Board's plan
by finding that the plan was not temporary in nature."6 Rather, it
found the Board's plan functioned to maintain rather than to attain a
balanced work force. 69 In comparison, the court pointed out that in
Johnson the Supreme Court found the third factor was satisfied there
because the preferential treatment of minority craft trainees was to
cease once a certain percentage of minority participation was
attained. 7 ' The district court focused on the Piscataway board's fail-
ure to define the point at which the claimed diversity which was
sought would be achieved and its failure to show that if diversity were
achieved that the plan would end.'7 1

In summation, the district court stated that "[a]n affirmative
action plan which grants a preference based on race cannot be bound-
less, even under the farthest reaches of the law as it is today. There-
fore, even if faculty diversity were a purpose on which a race-
conscious plan could be based, the plan presented here would be
struck down as overly intrusive to the rights of non-minorities."' 72

167 Wygant 476 U.S. at 318 n.14 (Stevens, J., dissenting).
168 United States v. Board of Educ. of the Twnshp. of Piscataway, 832 F. Supp. 836, 850

(D.N.J. 1993), appeal docketed, 94-5090 (3d Cir. Feb. 22, 1994).
169 Id.
170 Id.
171 Id.
172 Id. at 851.
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IV. WHAT THE FUTURE MAY HOLD FOR THE ARGUMENT OF
DIVERSITY FOR EDUCATION'S SAKE

As Judge Barry wrote in her opinion for the district court in Pis-
cataway, "it is sheer speculation as to whether the Supreme Court may
one day extend its reading of Title VII to encompass a race conscious
affirmative action plan in the absence of a manifest imbalance in the
work force because of a desire to achieve faculty diversity."' 73 How-
ever, the Supreme Court may actually have given an indication of its
willingness to accept such an argument through its past precedent and
its recent decisions on affirmative action. Additionally, future pro-
nouncements on affirmative action may be significantly affected by
the changing political environment and any change in the composition
of the Court.

Importantly, no case has raised the question of whether voluntary
race-conscious affirmative action programs are permissible under Title
VII when they relate to employment decisions such as layoffs in an
educational setting and there is no evidence of prior discrimination.
In its limited Title VII precedent, the Court has made it clear that it
has not outlined all permissible purposes for race-based decisionmak-
ing. It has also clarified that the purposes it has found lawful are not
the limit of what the Court might find acceptable. This may be an
indication of whether the Court can and may be willing to expand the
reach of its decisions without overruling its prior Title VII decisions.

The majority of the recent Supreme Court decisions on Affirma-
tive Action have been constitutional challenges. So far, constitu-
tional challenges to affirmative action clearly fall under a different
analytical framework from Title VII challenges. It is not clear the
Court will choose to remedy the distinction by applying constitu-
tional standards to any future Title VII affirmative action cases it
hears. 174 Doing so would require overruling or at least distinguish-
ing existing Title VII precedent. 75 Though not impossible, no

173 Id. at 848.
174 Justice Scalia maintains that the obligations of a public employer under Title VII must

be identical to its obligations under the Constitution, and that a public employer's adoption of an
affirmative action plan therefore should be governed by the Court's decision in Wygant. John-
son v. Transp. Agency, 480 U.S. 616, 627 n.6 (1987).

175 Chief Justice Rehnquist's dissent in Weber illustrates the formalistic approach to affirm-
ative action jurisprudence which, though admittedly possesses support in light of the plain statu-
tory language and legislative history of Title VII, has not been accepted by the Court. As a
purely intellectual matter, it would be difficult to refute Chief Justice Rehnquist's reading of

[Vol. 6:1
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majority on the Court has expressed its willingness to take such a
step.

1 76

Though Equal Protection decisions have no precedential value in
the Title VII context, they are helpful because they are the best indi-
cation of the Court's current opinion of affirmative action. Changes in
the Court's personnel in the years since Weber and Johnson make it
possible that a majority of the Justices do not agree with the interpre-
tation of Title VII reached in those opinions and if called on to recon-
sider the matter might reach an opposite result. 77 The Court's
constitutional decisions on affirmative action are therefore suggestive
of the position the Court might take should the Piscataway case reach
Washington.

In the Court's most recent affirmative action decision, Adarand
Constructors, Inc. v. Pena 178, a Fifth Amendment challenge to a fed-
eral government affirmative action program, the Court reaffirmed its
Croson analysis and extended it to cover race-based decisionmaking
by the federal government. 179 Adarand decisively narrowed the flexi-
bility and scope of federal government affirmative action programs.
The Court's willingness in Adarand to increase the burden upon the
federal government to justify its race-based actions may indicate an
increased skepticism of affirmative action by a majority of the court
and an increased willingness to closely scrutinize any government
decisionmaking that considers race as a factor. However, this demon-
stration of increased suspicion does not necessarily eliminate an argu-

Congressional intent and his conclusion 'that no racial discrimination in employment is permissi-
ble under Title VII, not even preferential treatment of minorities to correct racial imbalance."'
Instead, the Court has followed Justice Brennan's rationale that racial equality can not occur
until the effects of past discrimination are addressed. Tack, supra note 39, at 964 (footnotes
omitted).

176 To date, only Justice O'Connor has clearly expressed a recognition of the problems
caused by having two different standards for the analysis of affirmative action and expressed a
willingness to reconcile the differences. In her concurring opinion in Johnson, Justice O'Connor
concluded that affirmative action by public employers should be scrutinized under a single stan-
dard whether challenged under Title VII or the Constitution. There are no signs that a majority
of the Court is prepared to join her. Tack, supra note 39, at 970-71.

177 Michael Stokes Paulsen, Essay: Reverse Discrimination and Law School Faculty Hiring:
The Undiscovered Opinion, 71 TEx. L. REv. 993, 1004 (1993).

178 115 S. Ct. 2097 (1995) (opinion by O'Connor, J., Rehnquist, C.J., Scalia, Kennedy, and
Thomas, JJ., concurring; Stevens, Souter, Ginsburg, and Bryer, JJ., dissenting).

179 "We hold today that all racial classifications, imposed by whatever Federal, state, or
local governmental actor, must be analyzed by a reviewing court under strict scrutiny. In other
words, such classifications are constitutional only if they are narrowly tailored measures that
further compelling governmental interests." Id. at 2113.
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ment for race-based decisionmaking in the educational context. The
Court went to great lengths in Adarand to emphasize that its strict
scrutiny standard is not intended to be an insurmountable legal test.18 1

The expressed opinions of presently sitting Justices may also aid
in predicting the future actions of the Court. The opinion of Justice
O'Connor on the issue of affirmative action has been consistent as
well as pivotal on the court. Justice O'Connor wrote the majority
opinion in both Croson and Adarand and repeatedly she has stated
her opinion of the use of race-based decisionmaking in the context of
education. In her concurrence in Wygant she stated that

[a] state interest in the promotion of racial diversity has been found
sufficiently 'compelling,' at least in the context of higher education, to
support the use of racial considerations in furthering that interest.
And certainly, nothing the Court has said today necessarily forecloses
the possibility that the Court will find other governmental interests
which have been relied upon in the lower courts but which have not
been passed on here to be sufficiently "important" or "compelling" to
sustain the use of affirmative action policies. 81

Justice O'Connor has been a swing vote in the affirmative action cases
in which she has participated and her role became more important
with the addition of Justice Kennedy to the Court." 2 As one commen-
tator says: "Litigants would be well advised to pay careful attention to
O'Connor's opinions. "183

It is also valuable to look at the voting history of other sitting
Justices when attempting to predict the future of affirmative action in
the Court. Justice Stevens occupies a middle ground he appears to
share with Justice O'Connor, but Justices Rehnquist and Scalia have
"shared a hostility for preferential programs, with Justice Scalia ready
to declare virtually all preferential plans unlawful."'" Justices

180 "[W]e wish to dispel the notion that strict scrutiny is 'strict in theory, but fatal in fact.'
... When race-based action is necessary to further a compelling interest, such action is within
constitutional constraints if it satisfies the 'narrow tailoring' test this Court has set out in previ-
ous cases." Id. at 2117.

181 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 (1986) (O'Connor, J. concurring,
joined by White, J.).

182 EMPLOYMENT LAW DISCRIMINATION LAW AND LITIGATION AFFIRMATrIVE RELEASE,

§ 20.1 (Release No. 3 1992).
183 Id.
184 Id.
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Thomas and Souter have recently joined this conservative group of
Justices making the court appear more hostile to affirmative action.

A. The Public and Political Debate

Another factor in the affirmative action calculus is whether the
Democrats will retain their hold on the White House in 1996. The
next President may have the opportunity to appoint a new Justice to
the Supreme Court. Such an appointment could tip the delicate bal-
ance that now exists in affirmative action cases. Over the history of
the Court on this issue, its decisions have been fragmented pluralities
or fragile 5 to 4 majorities.

Of course, one can not discount the affect of the political change
which has swept through Congress and shifted public policy on affirm-
ative action. "Deliberate preferential treatment by race has sat as
uneasily with America's equal opportunity ideal during the post-1965
period as it did during the days of legalized segregation. '185 The polit-
ical climate is forcing Congress to address a growing perception that
affirmative action stands for the proposition "that sometimes it is all
right to treat people of different races in different ways. 186

An overhaul of affirmative action legislation has been the focus
of recent Congressional debate. Opponents of affirmative action say
either that it has worked so well it is no longer needed or that it has
failed to work, it is ill-conceived, and has only served to worsen racial
divisions in society. Advocates insist that affirmative action has
worked and any retreat will invite a resurgence of discrimination."8

Nonetheless, activists on both sides of the issue agree that the recent
antipathy towards affirmative action is driven by a change in the polit-
ical atmosphere. What was once an issue that most politicians sup-
ported if only to avoid being labeled as a racist or sexist is now
acceptable to question and even criticize. 88 In this round of the polit-
ical debate, affirmative action critics seem to have the upper hand.
However, Congress can not alter voluntary affirmative action pro-
grams in the private sector or by state and local governments unless

185 CHARLEs MuRRAY, RACIAL PREFERENCE AND RACIAL INIUSTICE THE NEW AFFIRMA-

TIVE ACTION CoNTROVERSY,AFFnRATrVE RACISM 408 (Russell Nieli ed., 1991).
186 Id.
187 Holly Idelson, Pressure Builds for Retreat On Affirmative Action, CONG. Q., June 3,

1995, at 1578.
188 Id. at 1580.
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lawmakers are also prepared to rework the Civil Rights Act of 1964.189
So far a campaign for this sort of change has yet to materialize. 9

Even without new Congressional legislation on civil rights and
affirmative action, the public policy debate may spawn new
approaches towards the use of minority preferences in employment.
President Clinton has said that he still supports affirmative action and
is looking to improve rather than abandon it. 91 In response to grow-
ing public skepticism about affirmative action, the Clinton Adminis-
tration undertook a review of the affirmative action programs
conducted by the federal government. One goal of the review was to
identify and eliminate programs that set quotas. Even more recently
in response to the Supreme Court's ruling in Adarand, the Justice
Department took its first steps toward redrawing federal affirmative
action programs by issuing a memo which outlined new standards the
programs must meet in order to pass judicial scrutiny."9 In part, the
memo was meant to send a political signal to Republicans in Congress
that the White House was serious about its review of affirmative
action in the federal government and that the President will fight to
protect some, but not all affirmative action programs.19 3

V. CONCLUSION

The Supreme Court has yet to set out all of the boundaries of the
permissible use of affirmative action. If Congress does not beat the
Court to the punch, the Court would have a good opportunity to clar-

189 As one commentator says,
Congress must take responsibility for its failure in 1964 and again in 1972 to enunciate a
clear position on affirmative action. The weakness of the legislative process led the draft-
ers of itle VII to avoid confronting the issue head on. Consequently, the Court had to
step in and discover the 'spirit' of the Act to salvage what otherwise would have been
little more than precatory language indicating a national policy of nondiscrimination. By
doing so, however, the Court broke free from its constitutional moorings and set sail in
search of broader principles. That journey is always a perilous one, and the future of
affirmative action may well rest on the Court's ability to find and acceptable course
toward the realization of a truly color-blind society without unnecessarily trammeling the
right of every person to due process of the laws.

Tack, supra note 39, at 997.
190 Idelson, supra note 187, at 1582.
191 "[The President] thinks we need reform, but not rollback. And that's what the Presi-

dent has called for, and that's what the review recommends." George Stephanopoulos and Chris
Edley, White House Press Briefing (July 19) (transcript available at 1995 WL 423989).

192 Ann Devroy, Justice Department Outlines Standards for Affirmative Action, WASH.
PosT, June 29, 1995, at A10.

193 Id.
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ify where at least one boundary stands by reviewing the Piscataway
decision. In Piscataway, the district court had the opportunity to
expand the acceptable purposes for the use of affirmative action in the
Title VII context but declined to do so. Unfortunately, due to the lack
of Supreme Court precedent in the Title VII area, the court may have
misapplied constitutional analysis to reach its decision. Additionally,
an analysis of the opinions by Members of the Supreme Court reveals
that many Justices, including those currently on the bench, have many
times spoken about public education and the important role it plays in
our society. They have also spoken favorably of the government's
involvement in education. The district court's decision overlooked the
significance of this fact.

The Third Circuit has been presented with an opportunity to clar-
ify a confused area of antidiscrimination law. The debate has moved
beyond whether employers may comply voluntarily with Title VII.
Reasoning suggests that the Constitution and legislation should apply
a common standard in addressing affirmative action. The reality is
that such a standard does not yet exist. To extend the permissible use
of race-conscious decisionmaking, even if narrowly, to employment
decisions made in the educational arena with the benefit of students in
mind may not be an overextension of the principles of existing case
law as the district court in Piscataway contends. Ensuring that stu-
dents experience a diverse educational environment just may be one
of the many goals that Title VII intended to achieve.

The Third Circuit Decision in Piscataway

On the eighth of August, 1996, the United States Court of
Appeals for the Third Circuit decided en banc the case of United
States v. Board of Education of the Township of Piscataway.194 In an
eight to four decision, the Court upheld the decisions of the United
States District Court for the District of New Jersey which had granted
summary judgment to the plaintiff teacher, Sharon Taxman. In
reviewing the analysis by the District Court, the Court summarized
this case as one of straightforward statutory interpretation controlled
by the text and legislative history of Title VIP95 as interpreted in the
Title VII cases of Webera9 6 and Johnson197.

194 91 F.3d 1547 (3rd Cir. 1996).
195 Id. at 1557.
196 United Steelworkers v. Weber, 443 U.S. 193 (1979).



CIVIL RIGHTs LAW JOURNAL

The majority found that the school board's affirmative action
plan failed to satisfy either prong of Weber and that given the anti-
discrimination mandate of Title VII, a non-remedial plan, even with a
laudable purpose, cannot pass muster. However, the majority opinion
drew strong dissents.

In four separate opinions, the dissenting judges focus on three
basic flaws in the majority's rationale. The first dissent198 argues that
no Supreme Court decisions compel the result reached by the major-
ity, that Title VII precludes consideration of race for the purpose of
insuring diversity in the classroom as one of many factors in an
employment decision.199 The Supreme Court's articulation of factors
which rationalized the upholding of the affirmative action plans in
Weber and Johnson did not establish boundaries on Title VII as the
majority believes it did. 00

The second dissent201 criticizes the majority decision from the
position that the role of education in our society presents unique con-
cerns which simply must be considered in situations involving race and
education. The "Supreme Court has repeatedly recognized racial
diversity in the classroom as an important means of combating the
attitudes that can lead to future patterns of discrimination. '

The remaining dissents,20 3 stress the view that the Court must
consider the purpose of the Act and the practical effects of the major-
ity's decision upon legitimate efforts to address discrimination in the
workplace. The prohibition against racial discrimination must be read
against the background of the legislative history of Title VII and the
historical context from which the Act arose. "A law enacted in 1964
to move this country closer to an integrated society.., is being inter-
preted as outlawing this Board of Education's good faith effort to
teach students the value of diversity." 2' The majority's rationale is
ultimately counterproductive. It thwarts any ability to rely on
independent judgment and suggests that an important judgment is
better exercised by a coin ffip.2°5

197 Johnson v. Transportation Agency, 480 U.S. 616 (1987).
198 Sloviter, C.J., Lewis, J., and McKee, J., dissenting.
199 Piscataway, 91 F.3d at 1569.
200 Id. at 1570.
201 Scirica, J., and Sloviter, C.J., dissenting.
202 Piscataway, 91 F.3d at 1572.
203 Lewis, J., and McKee, J., dissenting.
204 Piscataway, 91 F.3d at 1578.
205 Id.
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In upholding the District Court decision, the Third Circuit may
have demonstrated that there is a growing suspicion in the judiciary
for any government decisions involving race as a factor. However, it
is one dissenter's view which best states this author's appraisal of the
majority opinion.

Ultimately it is the Supreme Court rather than this one that will
decide whether Title VII allows an employer more discretion to imple-
ment race-conscious employment policies than does the Constitution
in the employer's effort to promote the underlying goals of the Act.
But in the absence of any dispositive precedent... it would be short-
sighted... to disregard the Supreme Court's statements regarding the
advantages of diversity in an educational context when examining the
limited use to which diversity was used as a factor in the Board's
decision.20 6

206 Id. at 1573.


