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INTRODUCTION

In Miller v. Johnson,1 the Court struck down the State of Geor-
gia's 1992 congressional redistricting plan. The Court forced the
Georgia State General Assembly ("General Assembly") back to the
drawing board for a fourth time to perfect a plan that neither violates
the Equal Protection Clause of the Fourteenth Amendment 2 nor
transgresses the Voting Rights Act of 1965 ("Act"). 3

According to the Court, an overzealous United States Depart-
ment of Justice ("DOJ") improperly pressured the General Assembly
to squeeze a third majority-minority voting district 4 into the state's
congressional voting map. Because the Court determined that the Act
required only two majority-minority districts, DOJ went "too far"
when it rejected two earlier plans, each containing two majority-black
districts.5 The plaintiffs (appellees before the Court) were voters from

* J.D. George Mason University School of Law, 1996.
1 -U.S.-, 115 S. Ct. 2475 (1995).
2 U.S. CONST. amend. XIV, § 1. The pertinent part reads: "No State shall make or enforce

any law which shall .. . deny to any person within its jurisdiction the equal protection of the
laws."

3 Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 42 U.S.C. §§ 1971, 1973 to
1973bb-1 (1988)). The Act upholds the guarantees supplied by section 1 of the Fifteenth
Amendment, which reads as follows: "The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on account of race, color, or previous
condition of servitude." U.S. CONST. amend. XV, § 1.

4 As used herein, the term "majority-minority district" shall refer to a congressional voting
district in which voting age blacks comprise a majority of residents.

5 Section 5 of the Act, codified as 42 U.S.C. § 1973c (1988), is a unique provision that forces
certain "covered" jurisdictions to disprove discrimination when those same jurisdictions alter
their voting rules. The standard test for preclearance or approval requires covered jurisdictions
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the newly created Eleventh District who allegedly suffered equal pro-
tection injuries. They charged that because the General Assembly
had predominantly employed racial criteria, it impermissibly gerry-
mandered in favor of blacks. The Court granted plaintiffs' cause of
action, then employed strict scrutiny to find that the General Assem-
bly did not advance a compelling state interest. The Court affirmed
the order of the United States District Court for the Southern District
of Georgia, enjoining further congressional elections in the Eleventh
District until a new district map could be drawn consistent with the
trial court's decision.

This Note argues that the General Assembly's plan should have
survived the compelling state interest prong of the Court's strict scru-
tiny analysis.6 The General Assembly permissibly employed racial cri-
teria because it advanced a compelling state interest: compliance with
the Act. Compliance, in and of itself, was a sufficient reason for incor-
porating a third majority-minority district into the state congressional
map.7

to prove that redistricting legislation does not contain the purpose and will not have the effect of
denying or abridging the right to vote on account of race or color.

Jurisdictions become "covered" under the Act when they maintain concerted efforts to deny
voting rights to minorities. In pertinent part, § 4(b) of the Act (codified as 42 U.S.C. § 1973b(b)
(1988)) provides that if by a certain date (i.e., November 1, 1964, November 1, 1968, November
1, 1972), less than 50% of the voting age population of a certain state or political subdivision
therein were registered to vote, or less than 50% of that same group failed to vote in the Presi-
dential election of that same year, and the Attorney General determines that any "test or
device" was employed during that period, the jurisdiction shall be considered "covered" for pur-
poses of the Act. Covered status carries a heavy penalty. For instance, covered jurisdictions
cannot redistrict without first submitting a plan and obtaining either preclearance from DOJ, or
a declaratory judgment from a three-judge panel of the United States District Court for the
District of Columbia ("DDC").

6 This note does not address the Shaw v. Reno, -U.S.-, 113 S. Ct. 2816 (1993) ("Shaw I")
equal protection cause of action issue in any great detail. It is assumed, for the sake of argu-
ment, that the Court construed Shaw I properly to apply to this case.

7 Whether the Court, had it indeed found that the General Assembly advanced a compel-
ling state interest, should have also concluded that the legislation was narrowly tailored, is also
beyond the scope of this Note and will not be discussed in great detail. Another recent case,
Shaw v. Hunt, -U.S.-, 1996 WL 315870 (U.S.) ("Shaw I") parallels the Miller decision. In
Shaw II, the Court struck down a North Carolina plan that redistricted heavily in favor of black
constituents. The State and DOJ argued that compliance with the Act was sufficient to survive
strict scrutiny, but the Court, as it did in Miller, declined to decide the issue directly. North
Carolina's plan faltered in Shaw I because the Act did not require the additional majority-
minority district. "Whether or not in some cases compliance with the Voting Rights Act, stand-
ing alone, can provide a compelling interest independent of any interest in remedying past dis-
crimination," Shaw 11, 1996 WL 315870, *7 (quoting Miller v. Johnson, 115 S. Ct. 2475, 2490-91
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This Note also illustrates that by failing to recognize a compelling
state interest, the Court made two mistakes. First, the Court asserted
that DOJ's interpretation was not faithful to the requirements of the
Act. This assertion was based on a misunderstanding of the elemen-
tary burden of proof mandated by the Act, and to whom the burden
applies. Second, the Court chose not to defer to DOJ's reasonable
interpretation under section 5. The Act's strong remedial underpin-
nings sponsor aggressive support for initiatives that increase minority
voting strength, and DOJ's interpretation reflects a reasoned process
aimed at achieving level voting opportunities for all. The Chevron
Doctrine provides for agency deference and the Court erroneously
employed an exception to interpose its own interpretation.

Part I is mostly descriptive. It recounts the events that led to the
district court's decision. The chief elements of that decision are
explored before the Supreme Court's decision is detailed. Part I con-
cludes with an extensive account of the Court's strict scrutiny analysis.

Part II argues that the Court erroneously refused to acknowledge
compliance with the Act as a compelling state interest. The General
Assembly sought to comply with the Act well in advance of the even-
tual breakdown that characterized the redistricting process. Among
other factors, time pressures and the lack of desirable alternatives has-
tened Georgia's decision to comply with the Act. Compliance was a
paramount objective.

Part III maintains that the Court was wrong to reject DOJ's
preclearance decisions. The Court mischaracterized DOJ's
preclearance responsibilities under section 5. Congress invested DOJ
with broad authority to ensure that deviant jurisdictions do not dis-
criminate against minority voters. The Act requires DOJ to strike
plans having a discriminatory purpose or effect, and DOJ objected to
the General Assembly's first two plans because the General Assembly
failed to prove a lack of discriminatory purpose. But the Court
implicitly refused to acknowledge that it was the General Assembly's
burden to disprove discrimination. Instead, the Court burdened DOJ
with the duty to find discrimination before denying preclearance. This
formulation departs mischievously from past interpretation of section
5. For the Court, the root of the problem is not the General Assem-
bly's decision to include a third majority-black district, but DOJ's

(1995)), was left unresolved. "Here once again we do not reach that question .... " Shaw H,
1996 WL 315870, *7.
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alleged misapplication of the burden of proof under the Act. Because
the Court's allegation is misguided, however, DOJ and the General
Assembly were wrongly charged with going "too far."

Part IV contends that DOJ is the administering agency under sec-
tion 5 and its preclearance decisions were reasonable. Application of
the Chevron Doctrine should have led the Court to defer to DOJ.
Instead, the Court concluded that DOJ's interpretation did not war-
rant deference. The Court construed the Act and its relevant case law
incorrectly and interjected its own preclearance decisions. Thus, the
Court fulfilled a duty Congress had labelled specifically for DOJ.

Part V posits that the Court disturbed a careful balance erected
by Congress. Section 5 was constructed to place covered jurisdictions
in compromising positions with federal oversight to supervise the
eradication of discrimination. Stripped of its authority to withhold
preclearance, DOJ is incapable of enforcing the Act. After Miller,8
DOJ can no longer carry out the sometimes severe prescriptions Con-
gress deliberately intended to stop lingering voter discrimination, and
to remedy past discriminatory effects.

A brief conclusion summarizes the Note and suggests that had
the Court employed a more robust analysis, it would have faced the
question of whether the General Assembly's third plan was "narrowly
tailored" to achieve the compelling interest of statutory compliance.
The Note respectfully suggests, without serious discussion, that indeed
the plan would have rounded out this requirement and survived strict
scrutiny.

I. BACKGROUND

The 1990 Decennial Census showed that the State of Georgia's
population had increased enough over the previous ten years to allow
the state to create its eleventh congressional district. Soon after the
figures were released in 1991, the General Assembly began to reap-
portion existing districts to accommodate the Eleventh.9 Georgia's
lawmakers, however, were not the only people working to formulate a
revised districting plan. An alternative plan, developed by members
of the American Civil Liberties Union ("ACLU") on behalf of the
Black Caucus of the General Assembly ("Black Caucus"), gained

8 Because Shaw H arrived at the same conclusion with respect to section 5, these problems
persist.

9 Johnson v. Miller, 864 F. Supp. 1354, 1360 (S.D. Ga. 1994).

[Vol. 6:1
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notoriety and came to be known as the "max-black" plan. "Max-
black" describes the plan's central purpose: redistrict to maximize the
number of majority-black districts. 10 Prior to this effort, Georgia's
congressional map contained only one majority-black district, and
the Black Caucus was eager to improve this figure.1' Census results
indicated that by 1990 blacks comprised 27% of Georgia's
population.1

2

By October 1, 1991, the General Assembly's plan ("Plan I") con-
sisted of two majority-minority districts, the Fifth and the Eleventh,
and a third, the Second, with black representation slightly exceeding
35% of the voting age population.13 Although Plan I doubled the
number of majority-minority districts in Georgia from one to two,
DOJ refused to preclear, noting its "concern" that the "Georgia legis-
lative leadership had decided to 'limit' black voting potential to two
majority-minority districts."' 4 DOJ officials stated that "section 5 con-
siderations certainly do not dictate that the state adopt any particular
configuration."' 5 Notwithstanding the increase in majority-minority
districts, DOJ concluded that the General Assembly's submission still
"ha[d] the purpose or will have the effect of denying or abridging the
right to vote on account of race." 6

The General Assembly returned with a second plan ("Plan II"),17

wherein the Fifth and Eleventh districts remained the two majority-

10 Id. at 1360-61.
11 Id. at 1361.
12 Miller v. Johnson, 115 S. Ct. 2475, 2483 (1995). Georgia's own state legislature contained

only one black member, and that member had been elected from a black-minority district. Brief
for United States at 37-38, Miller v. Johnson, 115 S. Ct. 2475 (1995).

13 Johnson v. Miller, 864 F. Supp. 1354, 1363 & n.5 (S.D. Ga. 1994).
14 Id. at 1363. The district court, decidedly annoyed at DOJ's actions throughout the entire

redistricting process, observed that
[t]hroughout the preclearance process, from this first objection letter to the final submis-
sion, DOJ relied on versions of the max-black plan to argue that three majority-minority
districts could indeed be squeezed out of the Georgia countryside. [ACLU attorney]
wilde's triumph of demographic manipulation became DOJ's guiding light. Though DOJ
denied that the max-black plan was the "benchmark" against which Georgia's efforts
were compared, its role as such soon became obvious to the General Assembly, and is
now obvious to this Court.

Id. at 1363-64 (citation omitted).
15 Id. at 1364.
16 Id.
17 The General Assembly chose not to exercise its option, available under § 5 at any time,

to petition DDC for declaratory approval of its new redistricting plan. The General Assembly
had met resistance from that court during the previous redistricting rounds in 1981-82. See Bus-
bee v. Smith, 547 F. Supp. 494 (D.D.C. 1982), affd, 459 U.S. 1166 (1983). Since DOJ officials

1996]



CIvuL RiGHTs LAW JOURNAL

minority districts and the percentage of black voting age members in
the Second increased to slightly exceed 45%.18 Once again, although
adjusted significantly to assuage concerns at DOJ, Plan II was denied
preclearance. 9

The General Assembly's third plan ("Plan III"), which included a
third majority-minority district (District 2, with 52.33% black voting
age population),2 ° precleared DOJ on April 2, 1992.21 In order to cus-
tomize the plan to include the third majority-minority district, the
General Assembly made what became known as "the Macon/Savan-
nah trade." This trade in effect moved the City of Macon from the
Eleventh District into the Second, and extended the Eleventh down-
ward to include Savannah, thus completing a district "switch" between
the two cities. Without this switch, it would have been difficult to
include a third majority-minority district. Because this switch com-
prised the centerpiece of ACLU's project (i.e., the max-black plan),
Plan III struck both the district court and the Supreme Court as strong
evidence of DOJ's effort to effectively coerce the General Assembly
into employing predominantly racial considerations. 22

In the 1992 congressional election, blacks were elected from all
three of Georgia's majority-minority congressional districts. Five
white residents from the Eleventh District brought an action in the
United States District Court for the Southern District of Georgia
claiming a denial of equal protection on account of the racial gerry-

indicated that the circumstances present in 1991-92 appeared to be similar to the circumstances
in 1981-82, Georgia's chances for a successful declaratory judgment were small. As such, the
General Assembly cited these reasons for not exercising this option. Johnson, 864 F. Supp. at
1366 n.ll.

18 Johnson, 864 F. Supp. at 1364.
19 Id. at 1365. Once again the district court took the opportunity to voice its displeasure

over what it perceived to be an increase in coercion by DOJ on the legislature to conform to the
"max-black" objective, or some progeny thereof. The court observed that the entire thrust in the
direction of mandating a third majority-minority district grew out of the intense, close coopera-
tion between ACLU members and DOJ officials. Id. at 1365-69.

20 Id. at 1366 n.12.
21 Id. at 1367.

22 See Johnson v. Miller, 864 F. Supp. 1354, 1365-67 (S.D. Ga. 1994); Miller v. Johnson, 115
S. Ct. 2475, 2483-84 (1995). Indeed, the Supreme Court also noted the fact that DOJ and ACLU
appeared to be in such close contact throughout the process, that maximizing districts according
to race became the predominant factor, and that this consideration tainted the validity of DOJ's
preclearance judgments as well as the constitutionality of the General Assembly's redistricting
legislation.

[Vol. 6:1
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mander that produced their district." Members of Georgia's state
government, initially named as the sole defendants, were accompa-
nied by the United States, which intervened in their favor.

By a 2-1 decision, a three-judge district court panel24 sided with
the plaintiffs. The panel found an equal protection violation pursuant
to the Supreme Court's decision in Shaw v. Reno ("Shaw 1").25 Com-
pliance with the Act, according to the panel, constituted a compelling
state interest, but because Plan III was not narrowly tailored to
achieve that purpose, it proved to be constitutionally infirm.26  As
prayed for, the court enjoined the Eleventh District from participating
in congressional elections until the district could be reconfigured in a
manner consistent with the opinion.27

A. Miller v. Johnson

On appeal,' the United States Supreme Court faced two thresh-
old issues: (1) whether the district court was clearly erroneous in find-
ing that appellees had made an actionable equal protection claim
based on the Court's decision in Shaw I; and (2) if not, whether Geor-
gia's Plan III was narrowly tailored to achieve a compelling state
interest.

In Shaw I, the Court recognized a valid equal protection chal-
lenge to North Carolina's Twelfth District. Appellees in Miller
brought a similar case claiming Shaw I granted them a cause of action
against Plan III under the Equal Protection Clause of the Fourteenth

23 Plaintiffs specifically sought an injunction to enjoin the Eleventh District from participat-
ing in the next congressional election. Johnson, 864 F. Supp. at 1359.

24 A three-judge panel decided this case because pursuant to 28 U.S.C. § 2284(a) (1988),
when an action is filed challenging the constitutionality of the apportionment of congressional
districts a district court of three judges shall be convened.

25 113 S. Ct. 2816 (1993). The Shaw I Court recognized an equal protection cause of action
against North Carolina's District 12 because the district's shape was "so highly irregular that, on
its face, it rationally cannot be understood as anything other than an effort to 'segregat[e] ...
voters' on the basis of race." Id. at 2826 (alterations in original)(quoting Gomillion v. Lightfoot,
364 U.S. 339, 341 (1960)).

26 Miller v. Johnson, 115 S. Ct. 2475, 2485 (1995).
27 Johnson v. Miller, 864 F. Supp. 1354, 1393 (S.D. Ga. 1994).
28 This case was appealed directly to the Supreme Court pursuant to 28 U.S.C. § 1253

(1988), which provides, in pertinent part, that "any party may appeal to the Supreme Court from
an order granting or denying, after notice and hearing, an interlocutory or permanent injunction
in any civil action, suit or proceeding required by any Act of Congress to be heard and deter-
mined by a district court of three judges." Because this case came before a district court of three
judges, § 1253 triggered direct appeal to the Supreme Court.

1996]
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Amendment. The panel found that the claim was a valid constitu-
tional cause of action under Shaw 1.29 The Supreme Court agreed.

Appellants argued that Shaw I was a narrow decision that applied
only when districts were drawn in bizarre proportions suggesting
racial motivation.3" By insisting that Georgia's Eleventh District
could not be labelled "irregular" or "bizarre" (particularly when com-
pared to North Carolina's Twelfth District in Shaw), appellants con-
tended that Shaw I simply did not apply, and that the panel
erroneously afforded appellees a cause of action.

Appellees stood behind the panel's interpretation of Shaw I as a
broad holding that merely recast past equal protection analysis into
the voting rights context without jeopardizing traditional-or creating
new-principles.32 In response to the proposition that Shaw I claims
were necessarily dependent upon the presence of "irregular" or
"bizarre" -shaped districts, appellants asserted that a showing of irreg-
ularity or bizarreness in shape is merely one of many potential indica-
tors of discriminatory purpose.33  According to the Court, equally
effective is a showing of overt pressure from and/or integration with
pushy political elements from within or outside the enforcing agency.34

29 Shaw I is generally considered an important decision because, to many observers, it cre-
ated a new cause of action for plaintiffs challenging voting practices on constitutional grounds.
Richard H. Pildes & Richard D. Niemi, Expressive Harms, "Bizarre Districts," and Voting Rights:
Evaluating Election-District Appearances After Shaw v. Reno, 92 MIcH. L. REV. 483, 493 (1993).
Prior to Shaw I, there were only two distinct constitutional challenges available to plaintiffs: (1)
a challenge to the obstruction of the right to vote through insidious means; and (2) a challenge to
reverse practices that diluted minority voting strength. Id. at 492-93; see also Shaw 1, 113 S. Ct.
at 2834 (White, J., dissenting). Shaw I garnered support for a third cause of action in the voting
rights context by drawing upon the Court's expressed distaste in other equal protection cases, for
laws that were facially neutral, but could not rationally have been enacted for any other purpose
than to discriminate against individuals on account of race or color. See Village of Arlington
Heights. v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 266 (1977).

30 Miller, 115 S. Ct. at 2485.
31 Miller v. Johnson, 115 S. Ct. 2475, 2485 (1995). The appellants further bolstered their

position by maintaining that due to the unique circumstances surrounding the reapportionment
process, identified in Davis v. Bandemer, 478 U.S. 109, 127-35 (1986), racial considerations were
a necessary component of the legislation. The Miller Court conceded this point-that because of
the highly political nature of the enterprise, to some extent, all districting efforts involve race-
based decision-making-but it also sharpened the inquiry through Shaw I, stating that racial
considerations only become offensive, in the constitutional sense, when they constitute the pre-
dominant motivation behind a statute. Miller, 115 S. Ct. at 2488.

32 See [Brief for Appellees, at *137.] r. 10.8.3.
33 See [Brief for Appellees, at *137.] r. 10.8.3
34 Miller, 115 S. Ct. at 2489.

[Vol. 6:1
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Justice Kennedy, who authored the majority's opinion, joined by
Chief Justice Rehnquist and Justices O'Connor, Scalia, and Thomas,
found that race was the predominant factor motivating Plan III. That
finding triggered strict scrutiny review.35

1. Strict Scrutiny Principles

Basic protocol for strict scrutiny review directs courts to examine
the statute in question and determine whether it: (1) is narrowly tai-
lored; and (2) achieves a compelling interest. If either condition is not
satisfied, the statute is infirm and must be struck as unconstitutional.36

Strict scrutiny ensures that the permissible circumstances for
racial considerations are few and narrow, even if remedial in nature.37

Because of the unfortunate history of racial discrimination in this
country, courts permit legislatures to lawfully employ racial considera-
tions when crafting statutes. Redistricting has qualified traditionally
as a permissible exception.38

In City of Richmond v. J.A. Croson Co. ," the Court applied strict
scrutiny to a city ordinance that required prime municipal construc-
tion contractors to subcontract at least 30% of the dollar amount of

35 Miller v. Johnson, 115 S. Ct. 2475, 2490 (1995).
36 Id. Originating from the famous "footnote 4" of Justice Stone's opinion in United States

v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938), strict scrutiny has been applied to race-
based state (and federal) legislation to determine whether the classifications were employed to
further a compelling governmental interest. See Regents of Univ. of California v. Bakke, 438
U.S. 265 (1978); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 285 (1986) ("[R]acial classifica-
tions of any sort must be subjected to 'strict scrutiny."' (O'Connor, J., concurring in part and
concurring in the judgment)); see also Richmond v. J.A. Croson, 488 U.S. 469, 493-94 (1989) (the
"single standard of review for racial classifications should be 'strict scrutiny."'); accord Adarand
Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2110 (1995).

37 "Racial gerrymandering, even for remedial purposes, may balkanize us into competing
racial factions .... It is for these reasons that race-based districting by our state legislatures
demands close scrutiny." Shaw v. Reno, 113 S. Ct. 2816, 2832 (1993).

38 "Section 5 and its authorization for racial redistricting where appropriate to avoid
abridging the right to vote on account of race or color are constitutional." United Jewish Orga-
nizations of Williamsburgh, Inc. v. Carey, 430 U.S. 144, 161 (1977)("UJO"); see Shaw 1, 113 S.
Ct. at 2824 ("race-conscious redistricting is not always unconstitutional.").

The Court has recognized legitimate employment of racial considerations in other contexts
as well. See Fullilove v. Klutznick, 448 U.S. 448 (1979) (federal program designed to boost
minority business enterprises held constitutional because Congress sought to tailor a specific
remedy to cure effects of past discrimination); Metro Broadcasting, Inc. v. FCC, 497 U.S. 547
(1990) (minority preference policies adopted by FCC not in conflict with equal protection clause
because of strong congressional support and related to important governmental objective of
broadcast diversity).

39 488 U.S. 469 (1989).
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each contract to minority-owned businesses.' Before invalidating the
plan under the Fourteenth Amendment, the Court took the opportu-
nity to explain the analysis:

Absent searching judicial inquiry into the justification for such race-
based measures, there is simply no way of determining what classifica-
tions are "benign" or "remedial" and what classifications are in fact
motivated by illegitimate notions of racial inferiority or simple racial
politics. Indeed, the purpose of strict scrutiny is to "smoke out" ille-
gitimate uses of race by assuring that the legislative body is pursuing a
goal important enough to warrant use of a highly suspect tool. The
test also ensures that the means chosen "fit" this compelling goal so
closely that there is little or no possibility that the motive for the clas-
sification was illegitimate racial prejudice or stereotype.4'

To further discourage legislatures from practicing unlawful discrimina-
tion, strict scrutiny generally raises the costs of enacting race-based
legislation, but it is not a per se bar against doing so when
appropriate.42

2. Strict Scrutiny Applied

In Miller, the Court did not find a compelling interest to counter
appellees' equal protection claim. Unlike the district court panel,
which assumed that compliance with the Act served a compelling
interest, the Supreme Court rejected this assumption, thereby obviat-
ing the discussion whether Plan III was narrowly tailored to reach that
interest.

40 Id. at 477-78, 493-94.
41 Id. at 493.
42 Less than a month before the Court decided Miller, the Court issued a ruling in another

high-profile equal protection challenge, Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097
(1995). In Adarand, the Court decided that an affirmative action program in Colorado did not
survive strict scrutiny. Perhaps to reassure concerned observers, however, the Court was careful
not to disassociate itself completely from solid Supreme Court precedent:

Finally, we wish to dispel the notion that strict scrutiny is "strict in theory, but fatal in
fact." The unhappy persistence of both the practice and the lingering effects of racial
discrimination against minority groups in this country is an unfortunate reality, and gov-
ernment is not disqualified from acting in response to it.... When race-based action is
necessary to further a compelling interest, such action is within constitutional constraints
if it satisfies the "narrow tailoring" test this Court has set out in previous cases.

Id. at 2117 (citation omitted).

[Vol. 6:1
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The Court began its examination by noting that first, the General
Assembly did not claim that it enacted Plan III to eradicate past dis-
crimination. 3 Second, the Court observed that mere compliance with
the Act, absent a claim that Plan III was enacted to reverse past dis-
crimination, is not a compelling state interest to justify race as a pre-
dominant motivating factor."

The Court concluded that Plan III was not "reasonably necessary
under a constitutional reading and application of those laws."45 More
bluntly, the Court continued, "[t]he congressional plan challenged
here was not required by the Voting Rights Act under a correct read-
ing of the statute."46 In essence, the Court found mere compliance
with the Act insufficient, and faulted DOJ for applying it incorrectly.
Compliance did not constitute a compelling state interest because
DOJ was apparently incorrect about what compliance required. The
General Assembly obtained preclearance, but that was not sufficient
because the arbiter of its fate was wrong. Thus, the focus shifted away
from the responsibilities of the General Assembly toward the legality
of DOJ actions.47

43 In United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U.S. 144 (1977)
("UJO"), the Court declared the requirements of § 5 "not dependent upon proving past uncon-
stitutional apportionments." Id. at 157. The Court explained away this seeming incongruity by
noting that, as recounted in Shaw I, a majority of the Court in UJO determined that the case was
of the "vote dilution" nature, and thus not directly applicable. Miller v. Johnson, 115 S. Ct. 2475,
2487 (1995).

Undoubtedly, the Court has required specific showings of discriminatory practices in other
contexts, see Wygant v. Jackson, 476 U.S. 267, 277 (1986) (plurality opinion) (affirmative action),
but as explained in voting rights cases, see, e.g., UJO; South Carolina v. Katzenbach, 383 U.S.
301 (1966), the Act is a unique statute enacted to accomplish specific congressional objectives.

44 The Court left open the possibility that "[In some cases compliance with the Voting
Rights Act, standing alone, [might] provide a compelling interest independent of any interest in
remedying past discrimination .... Miller, 115 S. Ct. at 2490-91; cf. UJO, 430 U.S. at 164-65
(holding that New York's stated reason for complying with the Act was a legitimate defense for
the state's plan). But after considering the particular facts of this case falling under strict scru-
tiny review, the Miller Court supported its stance with the following blanket statement: "We do
not accept the contention that the State has a compelling interest in complying with whatever
preclearance mandates the Justice Department issues." Miller, 115 S. Ct. at 2491.

45 Miller, 115 S. Ct. at 2491 (citing Shaw v. Reno, 113 S. Ct. 2816, 2830-31 (1993)).
46 Id.
47 In Shaw 11 the Court reached similar conclusions. "As in Miller, the United States relies

on the purpose prong of § 5 to explain the Department's preclearance objections, alleging that
North Carolina, for pretextual reasons, did not create a second majority-minority district. We
again find the Government's position insupportable." Shaw I, 1996 WL 315870, *8 (U.S.) (cita-
tion omitted).
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The Court's disagreement with DOJ rested, in part, on the
"nonretrogression" principle developed in Beer v. United States."
This principle prohibits DOJ from preclearing if the covered jurisdic-
tion has reapportioned to diminish minority voting strength tangibly.
That is, DOJ cannot preclear a proposed plan which, when sized
against the status quo, reduces the number of majority-minority dis-
tricts.49 Both Plans I and II doubled the number of majority-minority
districts in Georgia from one to two. The Court maintained that
neither plan diminished minority voting strength tangibly, and neither
plan concealed a discriminatory purpose. The real animus driving
DOJ decisionmaking was the transparent policy of maximizing the
number of majority-black districts, according to the Court.50 This pol-
icy, of course, was unacceptable. In the Court's words, because the
max-black policy not only satisfied but extended beyond Beer's nonre-
trogression requirement, DOJ "expanded its authority under the stat-
ute beyond what Congress intended and we have upheld."'"

3. The Court's Deference Analysis
A critical element of DOJ's interpretation of section 5 is the pre-

sumption of invalidity it assumes when reviewing plans submitted for
preclearance. This stance compels submitting jurisdictions to disprove

48 425 U.S. 130 (1976).
49 Conversely, DOJ may preclear plans that do not retrogress, but that result would not be

a foregone conclusion. The subject jurisdiction must also disprove discriminatory purpose.
50 Miller v. Johnson, 115 S. Ct. 2475, 2492 (1995). "Instead of grounding its objections on

evidence of a discriminatory purpose, it would appear the Government was driven by its policy
of maximizing majority-black districts." Id.

As the Court and District Court saw it, any attempt to couch the General Assembly's
actions in the context of a concerted attempt to remedy past discrimination against blacks would
have been merely pretextual cover for DOJ's endgame of coercion. "[T]here is little doubt that
the State's true interest in designing the Eleventh District was creating a third majority-black
district to satisfy the Justice Department's preclearance demands." Id. at 2490. See also Johnson
v. Miller, 864 F. Supp. 1354, 1364 (S.D. Ga. 1994) (characterizing DOJ's objections to the Gen-
eral Assembly's first submission as "suggestions" and "implicit commands" towards the adoption
of the "max-black" plan, or something similar thereto).

51 Miller, 115 S. Ct. at 2493. The majority also ratified the district court's findings which
strongly suggested that DOJ's refusal of Plans I and II amounted to a "requirement" that a third
majority-minority district be included in the new map, even though the Act technically requires
only preclearance, and not a particular voting map configuration. Id. at 2491.

In two brief sentences, the Court neatly distinguished between the need to gain
preclearance and the correctness of the means for achieving it: "It is, therefore, safe to say that
the congressional plan enacted in the end was required in order to obtain preclearance. It does
not follow, however, that the plan was required by the substantive provisions of the Voting
Rights Act." Id.
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discrimination affirmatively. Absent a convincing presentation, DOJ
can deny preclearance. The Court disagreed.

It was disturbed at what it perceived to be DOJ's overzealous,
race-based decision-making. Thus, strict scrutiny nullified DOJ's pre-
sumption of invalidity: a "strong basis in evidence of the harm being
remedied"52 is required before the Court will acknowledge a state's
valid interest in making race-based decisions. When the state cannot
meet this burden, the Court "retains an independent obligation.., to
ensure that the State's actions are narrowly tailored to achieve a com-
pelling interest."53 Although ostensibly aimed at states to carry this
burden, in this case the Court implicitly charged DOJ to find discrimi-
nation before it could lawfully insist on the creation of a third major-
ity-black district.54

DOJ's position as the chief enforcer of section 5 has earned the
Court's deference in the past." This deference is not absolute, how-
ever; there are valid reasons for the Court to prefer its own interpreta-
tion periodically to that of the enforcing agency. According to
Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Con-
struction Trades Council,56  DOJ interpretations should be
subordinated whenever "serious constitutional problems" are raised.57

Of course, when a state engages in race-based redistricting, a serious
constitutional problem necessarily arises.58 On this basis, the majority
chose not to defer to DOJ's interpretation.59 The Court's interpreta-
tion prevailed instead, and Plan III was rescinded.

Before concluding its opinion, the Court raised a final point
which explains much about its understanding of the Act and the
proper role of DOJ under section 5. A brief passage helps capture the
Court's position: "Georgia's drawing of the Eleventh District was not

52 Id.
53 Id.
54 To underscore the significance of the Court's obligations under these circumstances, the

Court explained that if DOJ's objections were not subject to review, the judiciary would be
surrendering its solemn duty-clarified dramatically in Marbury v. Madison, 5 U.S. (1 Cranch)
137, 177 (1803)-to "say what the law is."

55 See, e.g., Presley v. Etowah County Comm'n, 502 U.S. 491, 508-09 (1992).
56 485 U.S. 568 (1988).
57 Id. at 575.
58 Miller v. Johnson, 115 S. Ct. 2475, 2492 (1995) (citing Regents of Univ. of California v.

Bakke, 438 U.S. 265, 291 (1978) (Powell, J.)).
59 Although the Court did not cite to it, Cass R. Sunstein has argued persuasively in favor

of restricting agency deference when troublesome constitutional issues are present. See Cass R.
Sunstein, Law and Administration After Chevron, 90 COLUM. L. REv. 2071, 2113-14 (1990).

1996]



CiviL RIGHTs LAW JOURNAL

required under the Act because there was no reasonable basis to
believe that Georgia's earlier enacted plans violated § 5."1 It appears
that the Court intended to burden DOJ with the duty of showing dis-
crimination before it may refuse preclearance. This posture directly
contradicts DOJ's position that covered jurisdictions presumptively
engaged in unconstitutional, race-based redistricting. The presump-
tion of infirmity derives from section 5 precedent and DOJ regula-
tions, which hold that the State assumes the burden of proving
nondiscriminatory purpose and effect.61 Nonetheless, according to the
Court, because section 2 of the Fifteenth Amendment authorized
Congress to codify protection against voter discrimination, 62 the
results from such a presumption would necessarily create a tension
with the Fourteenth Amendment; and "Congress' exercise of its Fif-
teenth Amendment authority even when otherwise proper still must
'consist with the letter and spirit of the Constitution.' 63 The majority
justified its refusal to sort out the constitutional issues arising from
these tensions by maintaining that in DOJ's "presumption," Congress
did not intend such a "far-reaching application of § 5."' The majority
contended that it had "avoided" the serious constitutional issues
raised.65 Absent from the opinion, however, was a clear definition of
how to avoid a "far-reaching" application of section 5. Future deci-
sionmakers are left without a workable standard to apply.66 For

60 Miller, 115 S. Ct. at 2492 (emphasis added).
61 See infra notes 73-77 and accompanying text.
62 Section 2 of the Fifteenth Amendment reads as follows: "The Congress shall have the

power to enforce this article by appropriate legislation." U.S. CoNsw. amend. XV, § 2.
63 Miller v. Johnson, 115 S. Ct. 2475, 2493 (1995) (quoting McCulloch v. Maryland, 17 U.S.

(4 Wheat.) 316, 421 (1819)).
64 Miller, 115 S. Ct. at 2493.
65 Id. at 2493-94. Again, the majority cited Edward J. DeBartolo Corp. v. Florida Gulf

Coast Trades Council, 485 U.S. 568 (1988), in support of its decision to reject DOJ's
interpretation.

66 To round out the reported decision, Justice O'Connor's brief concurring opinion noted
her approval with the way the Court applied Shaw I to the facts of this case. Miller, 115 S. Ct. at
2497 (O'Connor, J., concurring).

In dissent, Justice Stevens, joined by Justice Ginsburg, argued that according to Shaw I, the
plaintiffs in this case do not have standing because they have not suffered a cognizable injury.
Id. at 2497-99 (Stevens, J., dissenting). And in her separately authored dissent, joined by Justices
Stevens and Breyer, and in part by Justice Souter, Justice Ginsburg disagreed with the majority's
interpretation of Shaw I, a decision she interpreted to be too limited to recognize plaintiffs'
cause of action in this case. Id. at 2502-04 (Ginsburg, J., dissenting). In response to the Court's
strict scrutiny analysis, Ginsburg pointed out that the relative voting strength of minority groups
is still "minority," and that, given the white majority's continuing ability to "exert strong pres-
sure on their state legislators," it perverts the letter and spirit of the Act and Carolene Products'

[Vol. 6:1
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instance, does Miller mean that states may not include more than one
majority-black district per redistricting cycle? Why is two too many?
Why is even one additional district acceptable? 67

II. ANALYSIS
A. Compliance with the Act was a primary objective of the General

Assembly even before the redistricting process had begun.
In order to streamline the process, even before it began to reap-

portion, the General Assembly adopted drafting guidelines which
included a list of criteria. In addition to the desire to achieve districts
that reflected traditional districting practices, the General Assembly
included "compliance with sections 2 and 5 of the Voting Rights Act"
as a criterium.68 This is probative evidence of the General Assembly's
strong preference to avoid any conflicts with the Act before the reap-
portionment process had begun.

B. As a practical matter, achieving compliance with the Act was of
paramount importance for the General Assembly.
The General Assembly convened to redistrict its electoral map to

accommodate candidates for the 1992 election. By submitting their
plans to DOJ for preclearance, the General Assembly willingly
assumed the risk that DOJ would repeatedly deny their plans. Given
that DOJ rejected Georgia's first two plans, it was simply necessary as
a practical matter for the General Assembly to return the third time,
seven months before congressional elections, with a plan containing
three majority-minority districts. The alternatives to adjusting their
plans to achieve preclearance consisted of two presumably undesir-
able options: (1) submit plans to United States District Court for the
District of Columbia ("DDC") for declaratory approval (a time-con-
suming endeavor);69 or (2) hold out without an approved plan until a
federal court intervened and redistricted the state map itself. Because

"footnote 4" to apply strict scrutiny to Georgia's Plan III. Id at 2506 (Ginsburg, J., dissenting).
She found strict scrutiny analysis inapplicable because only "[s]pecial circumstances justify vigi-
lant judicial inspection to protect minority voters--circumstances that do not apply to majority
voters." Id.

67 In the wake of Shaw H, these questions remain. The Court refused to clarify, but
repeated its admonition that "maximization policy is not properly grounded in § 5 and the
Department's authority thereunder." Shaw H, 1996 WL 315870, *8 (U.S.).

68 Johnson v. Miller, 864 F. Supp. 1354, 1360 (S.D. Ga. 1994).
69 42 U.S.C. § 1973c (1988).
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congressional districting has traditionally fallen within the domain of
state legislatures, the prospect of a federal court intervening in this
fashion must have been undesirable. In evaluating these alternatives,
it becomes quite apparent that the General Assembly's attentive
approach to the third round of districting was driven by a strong
desire to achieve compliance with section 5."0

III. EVALUATING THE COURT'S DECISION

Section 5 is a powerful tool designed to conform aberrant States
to the norms found in the Fourteenth and Fifteenth Amendments.
Covered jurisdictions are necessarily impeded by the restrictions of
the Act. Not surprisingly, attempts to comply with the Act are calcu-
lated to accomplish preclearance-a paramount state interest. This
section examines the close relationship between the Act, the enforce-
ment of constitutional norms, and DOJ's central role under the Act,
to argue that DOJ interpreted section 5 properly and that the General
Assembly asserted correctly that compliance with the Act served a
compelling interest.

In rejecting that proposition, the Court seemed to suggest that
DOJ has minimal discretion to interpret the Act. DOJ's role is so
limited, according to the Court, that the Court must not only under-
take an exhaustive review of each covered jurisdiction's reasons and
purposes for drawing its reapportionment plans, it must also deter-
mine what drove the Attorney General, if applicable, to deny or
preclear those plans. Even though the burden to disprove discrimina-
tion has traditionally fallen on the covered jurisdiction under section
5, the Court shifted the burden of proof onto DOJ-the enforcing
agency-to justify, in detail, its reasons for denying a particular plan.
This additional burden is not implicated by statute and is unwarranted
considering the history and continuing vitality of the Act.

70 The Court made this observation itself. See Miller v. Johnson, 115 S. Ct. 2475, 2491
(1995).

[Vol. 6:1
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A. DOJ does not carry the burden of finding discrimination before
denying preclearance

Section 5 requires covered jurisdictions, such as the State of
Georgia-on account of its use of discriminatory voting practices"-
to submit their redistricting plans to either DDC or DOJ for declara-
tory approval or preclearance, respectively, before redistricting can
take effect.72 In order to achieve preclearance or declaratory
approval, covered jurisdictions must prove that their plans do not
have the purpose or prospective effect of denying or abridging the
right to vote on account of race or color.73 Although the Act specifies
that covered jurisdictions carry this burden into court before DDC,
both solid precedent74 and DOJ regulations75 clearly mandate that the
same burden applies when jurisdictions submit for preclearance. For
this reason, DOJ has been described as DDC's "surrogate."76 Rele-
vant portions of section 5 read as follows:

Whenever a State or political subdivision [covered under § 5] shall
enact or seek to administer any voting qualification or prerequisite to
voting, or standard, practice, or procedure with respect to voting dif-
ferent from that in force or effect on November 1, 1964.... such State
or subdivision may institute an action in the United States District
Court for the District of Columbia for a declaratory judgment that
such qualification, prerequisite, standard, practice, or procedure does
not have the purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color... : Provided, That
such qualification, prerequisite, standard, practice, or procedure may
be enforced without such proceeding if the qualification, standard,

71 The State of Georgia, along with Louisiana, Alabama, Mississippi, and several counties
in North Carolina, were officially labelled "covered" by DOJ on August 7, 1965, effective
November 1, 1964. See 30 Fed. Reg. 9897 (1965).

72 42 U.S.C. § 1973c (1988).
73 See 42 U.S.C. § 1973c (1982).
74 The constitutionality of the burden on submitting jurisdictions to disprove discrimination

has consistently been honored by the Supreme Court. See City of Pleasant Grove v. United
States, 479 U.S. 462, 469 (1987) ("The burden of proving absence of discriminatory purpose and
effect is on [covered jurisdictions]."); South Carolina v. Katzenbach, 383 U.S. 301, 328, 335
(1966); City of Rome v. United States, 446 U.S. 156, 183 n.18 (1980); Georgia v. United States,
411 U.S. 526, 536-39 (1973).

75 Under 28 C.F.R. § 51.52 (1995), the burden of proof applicable to covered jurisdictions
before DDC seeking declaratory judgment applies equally to jurisdictions seeking preclearance
from DOJ.

76 See Shaw v. Hunt, 861 F. Supp. 408, 442 (E.D.N.C. 1994).
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practice, or procedure has been submitted.., to the Attorney General
and the Attorney General has not interposed an objection within sixty
days after such submission ... or the Attorney General has affirma-
tively indicated that such objection will not be made.77

It is evident from this excerpt that section 5 does not require the
Attorney General to explain his or her preclearance decisions. To the
contrary, the submitting jurisdiction is left with the burden of disprov-
ing discrimination. Moreover, there is no mandate that plans contain
a specific number of additional majority-minority districts per electo-
ral cycle.

The Act as a whole arose from Congress' response to the persis-
tent practices of defiant jurisdictions unwilling to yield to the Consti-
tution and its pledge to end discrimination against black voters.78 Well
into the Twentieth Century, vestiges of racial discrimination in
America continue to unfairly repress the rights of blacks and other
minorities.79  Perhaps the most damaging manifestation of this dis-
crimination is the proliferation of practices constructed to prevent
blacks from exercising their franchise rights.8s Following the ratifica-

77 42 U.S.C. § 1973c (1988).
78 See South Carolina v. Katzenbach, 383 U.S. 301 (1966), where the Court, in its first

opportunity to interpret the new Act, soundly rebuked charges by South Carolina that the Act
itself was unconstitutional. Before meeting the individual complaints, the Court took leave to
expose the dark history of voting discrimination that precipitated congressional enactment.
Chief Justice Warren wrote:

Two points emerge vividly from the voluminous legislative history of the Act contained in
the committee hearings and floor debates. First: Congress felt itself confronted by an
insidious and pervasive evil which had been perpetuated in certain parts of our country
through unremitting and ingenious defiance of the Constitution. Second: Congress con-
cluded that the unsuccessful remedies which it had prescribed in the past would have to
be replaced by sterner and more elaborate measures in order to satisfy the clear com-
mands of the Fifteenth Amendment.

Id. at 309.
79 "The unhappy persistence of both the practice and lingering effects of racial discrimina-

tion against minority groups in this country is an unfortunate reality, and government is not
disqualified from acting in response to it." Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097,
2117 (1995).

80 Chief Justice Warren's Katzenbach decision details the development and persistence of
the various practices that worked to suppress black voters. Such techniques used to fence out
blacks from the franchise included grandfather clauses, Guinn v. United States, 238 U.S. 347
(1915), and Myers v. Anderson, 238 U.S. 368 (1915), procedural devices, Lane v. Wilson, 307
U.S. 268 (1939), whites-only Democratic primaries in traditionally strong Democratic jurisdic-
tions, Smith v. Allwright, 321 U.S. 649 (1944), and Terry v. Adams, 345 U.S. 461 (1953), racial
gerrymandering, Gomillion v. Lightfoot, 364 U.S. 339 (1960), and tests designed to discriminate
against black voters, Schnell v. Davis, 336 U.S. 933 (1949), Alabama v. United States, 371 U.S. 37
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tion of the Civil War Amendments, several states and other political
subdivisions devised "tests" and "standards" that have had the pur-
pose and/or effect of denying blacks their protected right to vote."1
Since the Fifteenth Amendment was ratified in 1870, Georgia built an
ugly record implementing insidious tactics to deprive blacks of their
right to vote. Such implements included a cumulative poll tax, "white
primaries," and the aptly named "Disenfranchisement Act of 1908,"
which denied individuals their right to vote if found lacking in owner-
ship of certain property, "good character" traits, or acceptable levels
of verbal and written comprehension.'

Although these and other practices persuaded Congress to enact
legislation to stop voter discrimination, the dogged persistence of cer-
tain jurisdictions forced Congress to enact in 1965 what Chief Justice
Warren concluded was "Congress' firm intention to rid the country of
racial discrimination in voting. 's3  Without question, the Act was
Congress' most "unusual" and "severe" effort devised to lick the
problem.'

The Miller Court determined that DOJ had acted improperly by
pushing for the max-black objective. 5 Because Beer v. United States16

did not require a third majority-minority district, the Court reasoned
that DOJ improperly forced an outcome beyond what was required
under the Act.' The Court has clearly stated that the Act requires
"nonretrogression," but this does not necessarily preclude further
inquiry into whether a plan should preclear section 5. In fact, the
nonretrogression test represents only one-half of the entire inquiry.
In addition, the substantial weight of the Act's jurisprudence favors

(1962), and Louisiana v. United States, 380 U.S. 145 (1965). All cites were derived from Katzen-
bach, 383 U.S. at 311-13.

81 For example, by 1890 states such as Alabama, Georgia, Louisiana, Mississippi, North
Carolina, South Carolina, and Virginia required literacy tests designed to exclude voting-age
blacks, two-thirds of whom were illiterate at the time. By contrast, during the same period, more
than three-quarters of whites were capable of reading and writing. Katzenbach, 383 U.S. at 310-
11.

82 See Miller v. Johnson, 115 S. Ct. 2475, 2501 (1995) (Ginsburg, J., dissenting).
83 South Carolina v. Katzenbach, 383 U.S. 301, 315 (1966).
84 See Allen v. State Bd. of Elections, 393 U.S. 544, 556 (1969) ("Congress realized that

existing remedies were inadequate to accomplish this purpose and drafted an unusual, and in
some aspects a severe, procedure for insuring that States would not discriminate on the basis of
race in the enforcement of their voting laws.").

85 Miller, 115 S. Ct. at 2492.
86 425 U.S. 130 (1976).
87 Miller v Johnson, 115 S. Ct. 2475, 2495 (1995).

1996]



CrvnL RIGHTs LAW JouRNAL [Vol. 6:1

"extreme" and "unusual" means to reverse the legacy of discrimina-
tory voting legislation. s8

Beer stands as a significant voting rights decision; its most endur-
ing attribute is that it provided courts with a simple test to determine
whether a particular plan "will have the effect" of discriminating
against minority voters. By heeding a simple mathematical rule-no
reductions of majority-minority districts-jurisdictions can calibrate
precisely their compliance with the "effects" prong of section 5.s9 But
Beer did not squarely address the second prong of section 5: the "pur-
pose" prong. The purpose prong mandates that any plan submitted to
DOJ that furthers the purpose of discriminating against minority vot-
ers, independent of its prospective effect, cannot be precleared per se.
The appropriate standard to flesh out the purpose of a plan assumes a
constitutional stance akin to the standard of analysis the Court has
applied to vote dilution cases.9 Post-Beer, the Court has regularly
reinforced this point,91 holding that independent of the "effects" a

88 See United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U.S. 144
(1977)("UJO")(holding that permissible use of racial criteria not limited to circumstances calling
for reversing the effects of past voting discrimination, and that the Constitution allows states to
draw district lines to roughly approximate a balance between minority population and minority
voting strength).

89 "[Tlhe purpose of § 5 has always been to insure that no voting-procedure changes would
be made that would lead to a retrogression in the position of racial minorities with respect to
their effective exercise of the electoral franchise." Beer, 425 U.S. at 141.

90 Professor Motomura has argued convincingly that the fact that the Court in Beer only
summarily considered the New Orleans plan under the "purpose" prong should not be taken to
mean that the second prong does not exist or is not a necessary element under § 5 analysis. He
further concludes that the second prong analysis amounts to the same constitutional inquiries
made by courts in traditional vote dilution cases. See Hiroshi Motomura, Preclearance Under
Section Five of the Voting Rights Act, 61 N.C.L. REV. 189 (1983). Indeed, in its final footnote,
the Beer Court conceded that "[i]t is possible that a legislative reapportionment could be a sub-
stantial improvement over its predecessor in terms of lessening racial discrimination, and yet
nonetheless continue so to discriminate on the basis of race or color as to be unconstitutional."
Beer, 425 U.S. at 142 n.14. These conditions did not exist according to the Beer Court, however,
because the second plan could neither be rationally considered violative of the Fifteenth Amend-
ment, nor remotely in danger of violating the equal protection guarantees under the Fourteenth
Amendment. Id. at 142 n.14.

The UJO Court found that "[i]mplicit in Beer... then, is the proposition that the Constitu-
tion does not prevent a State subject to the Voting Rights Act from deliberately creating or
preserving black majorities in particular districts in order to ensure that its reapportionment plan
complies with § 5." UJO, 430 U.S. at 161.

91 See, e.g., Shaw v. Reno, 113 S. Ct. 2816, 2830-31 (1993) (conceding that although the
reapportionment plan in Beer was not retrogressive, that was not a sufficient factor to immunize
it completely from judicial scrutiny, thus acknowledging that constitutional challenges are avail-
able under the Act even after a showing of nonretrogression); City of Richmond v. United
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change in voting rules might have, if a plan is conceived to constrain
opportunities for blacks to win districts or influence their district rep-
resentatives, that plan is equally unpalatable under section 5's
"purpose" test.' In Shaw I the Court declared that "we do not read
Beer or any of our other section 5 cases to give covered jurisdictions
carte blanche to engage in racial gerrymandering in the name of
nonretrogression.,9

While it is important to recognize the importance of the nonre-
trogression test, it is essential that courts acknowledge that Beer
addressed only one prong of the entire scheme in any significant man-
ner. No less important, although surely less defined, is the purpose
prong's constitutional mandate, which guards against the denial of
equal access for minority voters from the opportunity to reflect their
potential strength.94

The Court criticized DOJ for rejecting two plans that were nonre-
trogressive.95 This criticism is only partly warranted because it
addresses only one-half of the relevant inquiry. DOJ denied
preclearance twice because "Georgia failed to proffer a nondiscrimi-
natory purpose for its refusal in the first two submissions to take the
steps necessary to create a third majority-minority district. ' 96 The
Court did not challenge this assertion; rather, it chose to ignore DOJ's
justification.

States, 422 U.S. 358, 378 (1975) (remanding to address the purpose of annexation alone, the city
having already satisfied the "effects" test, because "[a]n official action, whether annexation or
otherwise, taken for the purpose of discriminating against Negroes on account of their race has
no legitimacy at all under our Constitution or under the statute."); City of Port Arthur v. United
States, 459 U.S. 159, 168 (1982); Busbee v. Smith, 549 F. Supp. 494, 516 (D.D.C. 1982) (three-
judge panel), affd, 459 U.S. 1166 (1983); Shaw v. Hunt, 861 F. Supp. 408, 442 (E.D.N.C. 1994).

92 United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U.S. 144, 160-61
(1977).

93 Shaw I, 113 S. Ct. at 2831.
94 It has been argued that DOJ gained its authority to deny preclearance notwithstanding

nonretrogression through Section 2 of the Act, which by amendment, has been interpreted as
being incorporated into Section 5. See Samuel Issacharoff, Groups and the Right to Vote, 44
EMORY L.J. 869, 949 (1995). Amended in 1982, Section 2, 42 U.S.C. § 1973, permits plaintiffs to
actively pursue jurisdictions that do not violate the Fourteenth and Fifteenth Amendments, but
nonetheless employ voting practices that have discriminatory results. Issacharoff posits that
DOJ has taken this Section 2 incorporation to mean that a "minimization" through nonre-
trogression is the equivalent of a "failure to maximize," thus creating grounds for denying
preclearance. Issacharoff, supra, at 949. See also Revision of Procedures of the Administration
of Section 5 of the Voting Rights Act of 1965, 52 Fed. Reg. 486-88 (1987) (codified at 28 C.F.R.
pt. 51).

95 Miller v. Johnson, 115 S. Ct. 2475, 2492 (1995).
96 Id.
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IV. ANALYSIS

A. A correct reading of the statutory scheme suggests that the Court
should have deferred to DOJ's interpretation.

The Court bolstered its strict scrutiny analysis when it chose not
to defer to DOJ's interpretation of section 5. In doing so, the Court
departed from the ordinary practice of deferring to reasonable inter-
pretations of enforcing agencies. This departure was misguided
because while the Court should not always defer to DOJ interpreta-
tions, the exception it invoked does not apply to this case.

Since 1965, Congress and the Court together have maintained
steadfastly that DOJ is the chief arm of the federal government
responsible for voting rights enforcement.' In a 1992 decision enti-
tled Presley v. Etowah County Commission," the Court confirmed
"that 'the construction placed upon the [Voting Rights] Act by the
Attorney General . . . is entitled to considerable deference."'99 This
sentiment echoed powerful language advanced in United States v.
Sheffield Board of Commissioners,100 which acknowledged both "the
extensive role the Attorney General played in drafting the statute and
explaining its operation to Congress," and the Court's practice of
"giv[ing] great deference to [the Attorney General's] interpretations
of it."'' 1

Section 4(b)"° of the Act directs the Attorney General to deter-
mine which jurisdictions qualify as "covered jurisdictions" under the
Act. By virtue of this feature, in connection with its preclearance
authority under section 5, DOJ can lawfully interfere with activities
traditionally entrusted to local and state governments exclusively to
eliminate discriminatory voting legislation. 3 In this sense, Congress
has delegated authority-either expressly or implicitly-to DOJ to
apply the Act.

97 See Presley v. Etowah County Comm'n, 502 U.S. 491, 508-09 (1992); City of Pleasant
Grove v. United States, 479 U.S. 462, 468 (1987); NAACP v. Hampton County Election
Comm'n, 470 U.S. 166, 178-79 (1985); United States v. Sheffield Bd. of Comm'rs, 435 U.S. 110,
131 (1978).

98 502 U.S. 491 (1992).
99 1& at 508 (quoting NAACP v. Hampton County Election Comm'n, 470 U.S. 166, 178-79

(1985))(alterations in original).
100 435 U.S. 110 (1978).
101 Id. at 131-32.
102 42 U.S.C. § 1973b (1988).
103 See Morris v. Gressette, 432 U.S. 491, 501-02 (1977).
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The structure of section 5 also implies that DOJ has been
invested with great authority under the Act. When covered jurisdic-
tions submit their reapportionment plans for section 5 approval, to
either DOJ or DDC, the burden of proof rests squarely with submit-
ting jurisdictions to promulgate plans having neither the purpose nor
the effect of denying or abridging the right to vote on account of race
or color.' °4 As suggested, this burden of proof under section 5
amounts to a burden of disproof: it allows DOJ to act on a presump-
tion that, until proven otherwise, proposals submitted by covered
jurisdictions have the purpose and effect of denying or abridging the
right to vote on account of race or color. Although rebuttable, this
presumption illustrates the tremendous trust and discretion Congress
has accorded DOJ to enforce the Act.

Notwithstanding the Court's previous strict adherence to this bur-
den shift, the Miller Court seems to have asserted that this presump-
tion is no longer legitimate under section 5. Citing concerns about the
tensions that arise between the Fourteenth and Fifteenth Amend-
ments, the Court has effectively tried to throw the burden back onto
DOJ to find constitutional defects in plans submitted under section 5.
This burden reversal is unwarranted. Congress undertook a substan-
tial effort to rid the nation of voter discrimination. It delegated vast
powers to DOJ to enforce the mandate of the Fifteenth Amendment
without the vagaries of piecemeal, case-by-case litigation. Given this
express purpose, it counters the intent of Congress to relieve covered
jurisdictions of the burden of disproving discrimination.

B. Chevron principles require deference to permissive DOJ
interpretations.
The decision whether to defer to an agency's interpretation is a

complex one for courts to resolve, particularly when it is, as Chief
Justice Marshall proclaimed in Marbury v. Madison,1°5 "emphatically
the province and duty of the judicial department to say what the law
is."'" When courts defer to agency interpretations, they arguably
relinquish their judicial function to the executive branch. 1°7

104 See 42 U.S.C. § 1973c (1988).
105 5 U.S. (1 Cranch) 137 (1803).
106 Id. at 177. See also Sunstein, supra note 59, at 2074.
107 Grave constitutional concerns extending to the separation of powers and the fundamen-

tal roles of the judicial and legislative branches are often voiced in connection with discussions
about whether courts neglect their duties when they decide to defer to agency interpretations of
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In 1984, the Court addressed the agency deference controversy
when it decided Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc.,"° a landmark case directing courts to defer to agency
interpretations, provided the following two conditions are satisfied:
(1) Congress has not spoken directly to the precise question at issue
contrary to the agency's interpretation; and (2) in the absence of spe-
cific congressional direction, the administrative interpretation is rea-
sonable."° This formulation assumes initially that Congress has not
spoken directly to the issue; for if it has, there is no room for contro-
versy. The court must follow the unambiguous intent of the statute.110

Absent a definitive, pertinent statement from Congress, however, the
court

does not simply impose its own construction on the statute, as would
be necessary in the absence of an administrative interpretation.
Rather, if the statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency's answer is
based on a permissible construction of the statute.11'

The "permissible construction," the Court explained in a footnote,
need be neither the only one available to the agency nor the one the
court itself would have made had the question arisen in a judicial pro-
ceeding."1 If Congress has expressly delegated authority to the
agency to clarify a provision of the statute, the agency's interpretation
must prevail unless "arbitrary, capricious, or manifestly contrary to
the statute.""' 3 If Congress' delegation is implicit (i.e., when the stat-
ute manifests a "gap") the agency chief's interpretation must be rea-
sonable to avert judicial intervention. 1 4 Chevron grants authorized
agencies the power to decide certain threshold issues with the discre-

statutes. See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137; see also Sunstein, supra note
59, at 2074.

108 467 U.S. 837 (1984).
109 Id at 842-43.
110 &d

111 Id. at 843 (footnotes omitted).
112 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843

n.11 (1984); see Robert A. Anthony, Which Agency Interpretations Should Bind Citizens and the
Courts?, 7 YAiE J. ON REG. 1, 27 (1990).

113 Chevron, 467 U.S. at 844; see also Anthony, supra note 112, at 25.
114 Chevron, 467 U.S. at 844; see also Anthony, supra note 112, at 25.
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tion to enforce their understanding when reasonable in the absence of
clear, contrary, congressional intent.

Under its own interpretation, when DOJ refused to preclear
Plans I and II, one must assume that the General Assembly did not
sufficiently reverse the presumption of discriminatory purpose. If
decided true to Chevron's two-step analysis, the Miller Court would
have agreed. First (Step One), there is no clear congressional state-
ment in the Act directing when plans should receive the federal gov-
ernment's stamp of approval.115 Rather (Step Two), it is a matter of
judgment conferred to the Attorney General. Section 5 ties accept-
ance of submitted plans to the decision of the Attorney General to
either not object after 60 days following submission, or to indicate
affirmatively that no objections will be forthcoming.116 It is arguable
that the Act expressly delegates to the Attorney General the authority
to decide the fate of submitted plans. If not expressly, it at least
implicitly does so, intending to bind covered jurisdictions to DOJ's
decision. DOJ is constrained only against running afoul of the nonre-
trogression principle and abandoning its fidelity to the underlying
intent to ensure that no jurisdiction maintain legislation that creates
or perpetuates a discriminatory purpose. If DOJ is not convinced that
a given plan before it is devoid of these restrictions, it has the author-
ity to refuse approval.'17 Thus, under Chevron's Step Two, if the Act
explicitly delegates authority, DOJ's interpretations must have been
"arbitrary, capricious, or manifestly contrary to the statute.""' If only
read to delegate implicitly, DOJ's interpretations must have been
unreasonable. Even assuming the more demanding reasonableness
test however, the Court should have deferred under Chevron. Given
that Georgia is a covered jurisdiction under section 5, it was not

115 See supra note 77 and accompanying text.
116 See 42 U.S.C. § 1973c (1988).
117 The court in Shaw v. Hunt, 861 F. Supp. 408 (E.D.N.C. 1994) captured the proper

formulation:
When an earlier version of a state's redistricting plan is denied preclearance by the
United States District Court for the District of Columbia on the ground that it fails to
satisfy either the "purpose" or "effect" prong of the § 5 test, the state obviously has a
"strong basis in evidence" for concluding that the Voting Rights Act requires it to engage
in race-based redistricting in order to remedy that problem. The same is normally true
when preclearance is denied by the Justice Department, which Congress has authorized to
serve as a surrogate for the District Court in reviewing § 5 submissions.

Id. at 442 (citations omitted).
118 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844

(1984).
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unreasonable for DOJ to carry its presumption of discrimination and
deny Plans I and II. Georgia remains a covered jurisdiction because
of its rich history of engaging in invidious voting practices contrary to
the Fifteenth Amendment. Moreover, subsection 4(a) of the Act pro-
vides covered jurisdictions with the opportunity to dispatch with their
covered status and its attendant burdens."9 If remaining "covered"
under the Act still means what it meant in the time of Katzenbach, the
Court should not have interfered with Georgia's redistricting
practices.12°

C. The Catholic Bishop exception should not pre-empt Chevron in
this case.
DOJ interpretations are not absolutely valid because Chevron is

not universally applicable. The doctrine has its exceptions. Most
importantly, in Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg.
& Constr. Trades Council,12' the Supreme Court invoked another rule
of statutory construction, the Catholic Bishop"2 rule, to neutralize
Chevron whenever "serious constitutional problems" are encoun-
tered. The DeBartolo Court explained that "where an otherwise
acceptable construction of a statute would raise serious constitutional
problems, the Court will construe the statute to avoid such problems
unless such construction is plainly contrary to the intent of
Congress. "123

DeBartolo subordinated Chevron to the Catholic Bishop rule, but
there are grounds to distinguish DeBartolo from Miller. DeBartolo
addressed the legality of certain labor protest activities known as
"handbilling," under the National Labor Relations Act ("NLRA").

119 See 42 U.S.C. § 1973b(a) (1988). The statute provides that a covered jurisdiction shall
be uniquely regulated by the Act unless DDC finds that for not less than 10 years, the covered
jurisdiction has engaged in reformative practices to eradicate past discriminatory voting initia-
tives and their effects.

120 It should be noted that since its inception in 1965, the Act has been amended several
times, each to strengthen, or at least not weaken, the government's authority to regulate "cov-
ered" redistricting.

121 485 U.S. 568 (1988).
122 NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979).
123 DeBartolo, 485 U.S. at 575; see also Sunstein, supra note 59, at 2112-13 ("The very

reason for the interpretive principle in favor of avoiding invalidity or serious doubts is to ensure
explicit congressional authorization before certain results may be reached."); see generally Lisa
A. Kloppenberg, Avoiding Constitutional Questions, 35 B.C. L. REV. 1003, 1004 (1994) ("The
'last resort rule' dictates that a federal court should refuse to rule on a constitutional issue if the
case can be resolved on a nonconstitutional basis.").
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Obvious First Amendment concerns were raised when the National
Labor Relations Board ("NLRB") construed the NLRA to prohibit
"handbilling" in front of plaintiff's shopping mall. Defendant union
members claimed that the prohibition denied them their constitu-
tional rights to free speech. Rather than defer to the NLRB's inter-
pretation, the Court decided to "independently inquire whether there
is another interpretation, not raising these serious constitutional con-
cerns, that may fairly be ascribed to [the NRLA]."' 24 After reviewing
cases and legislative history, the Court found that the NLRA did not
prohibit handbilling because the statute had nothing definitive to say
about it. 125 As such, this "construction ma[de] unnecessary passing on
the serious constitutional questions that would be raised by the
Board's understanding of the statute.' 126

The Catholic Bishop exception allowed the Supreme Court a way
around the contentious First Amendment issue in DeBartolo. The
statute did not foreclose the activity, the Court reasoned, and that
enabled it to set aside the NLRB's interpretation and interpose its
own. Conversely, the Catholic Bishop rule should not have pre-
empted Chevron deference in Miller because the Court, contrary to its
statement, failed to circumvent the contentious Fourteenth and Fif-
teenth Amendment issues. The Court asserted that DOJ's "presump-
tion" is wrong, which "brings the Voting Rights Act, once upheld as a
proper exercise of Congress' authority under § 2 of the Fifteenth
Amendment, into tension with the Fourteenth Amendment.""27

Although correct to recognize that the "presumption" under the Act
creates tension with the Fourteenth Amendment, the Court was incor-
rect to state that the presumption led to an excessive application of
§ 5. The Court ignored the plausible suggestion that Congress fore-
saw the inevitable tension, but nevertheless intended for DOJ to con-
sider race predominantly as a redistricting factor in notoriously
aberrant jurisdictions.

It is also erroneous to conclude that the Court's decision
"avoided" constitutional issues. Section 5 jurisprudence presupposes

124 DeBartolo, 485 U.S. at 577.
125 "Neither do we find any clear indication ... that Congress intended [the NLRA] to

proscribe peaceful handbilling, unaccompanied by picketing, urging a consumer boycott of a
neutral employer." Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades
Council, 485 U.S. 568, 583-84 (1988).

126 Id. at 588.
127 Miller v. Johnson, 115 S. Ct. 2475, 2493 (1995) (citation omitted).
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that tensions will flare between forces driven by the Fourteenth and
Fifteenth Amendments. The DeBartolo Court construed the Catholic
Bishop rule to subordinate Chevron provided: (1) the controversy
involved a serious constitutional issue; and (2) the court could fashion
an alternative construction without transgressing congressional
intent.128 It is fair to say that by permitting handbilling, the DeBartolo
Court "avoided" a constitutional issue. It is not fair to say, however,
that independent of DOJ's interpretation, the Miller Court success-
fully navigated itself a path not confronting a constitutional issue. Put
another way, by limiting the number of majority-minority districts in
Georgia to two, the Court did not "avoid" the Fifteenth Amendment
issue. In this arena, there plainly are no "alternative constructions"
available to the Court without transgressing congressional intent.

If there is always a serious constitutional issue involved, then it is
inconsistent to assert that the constitutional issue can be avoided by
stating that DOJ's interpretation is too "far-reaching" and therefore
of no consequence. Premised upon a correct reading of section 5 and
mindful of the authority granted to DOJ under that section, the Court
was wrong to decide that Catholic Bishop (through DeBartolo) pre-
empted Chevron. The Chevron doctrine counsels deference to agency
interpretations under certain circumstances. Here the critical ele-
ments were present and the possible exceptions were not applicable.
The Court should have deferred to DOJ's presumptive
interpretations.

V. DISTURBING THE DELICATE BALANCE

By striking the General Assembly's redistricting plan, the
Supreme Court made both an administrative decision better suited to
the executive branch and a policy decision better left for the legisla-
tive branch. As a covered jurisdiction, Georgia was precisely where
Congress wanted it, beholden in some measure to the remedial aspira-
tions of the federal government. But the Court disrupted this rela-
tionship, and in so doing, it left DOJ powerless to carry out its
discretionary responsibilities under the Act. The Court may have
been suggesting implicitly that section 5 is unconstitutiona1129-that

128 DeBartolo, 485 U.S. at 575.
129 Rather than take this step, the Court has maintained that states and DOJ have merely

construed the Act improperly. It is difficult to envision what a satisfactory construction entails.
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times have changed enough since 1965 (or 1982)130 so that it is no
longer tolerable for DOJ to regulate the propriety of congressional
redistricting.13 1

As Katzenbach and its progeny suggests, when Congress enacted
the Act, it was serious about eliminating discrimination against black
voters. That may explain why Congress constructed a layer of federal
oversight to coerce discriminatory jurisdictions to comply with the Fif-
teenth Amendment. In his concurring opinion in UJO, Justice Bren-
nan wrote about the coercive, race-conscious, elements of section 5,
"Whatever may be the indirect or undesirable ... costs of employing
such far-reaching racial devices, Congress had to confront these con-
siderations before opting for an activist race-conscious remedial role
supervised by federal officials."' 32 Miller illustrates this coercive
machinery at work, and it is precisely what the Court finds odious.
There is little doubt that the General Assembly felt pressured by DOJ
to create three majority-minority districts; recall that it took two
objections before the General Assembly finally decided to add a third
majority-black district. It is less clear whether Congress did not pre-
cisely intend for DOJ to coerce states such as Georgia (perhaps skit-
tish about sending more than one, terrified about sending more than
two, black representative(s) to Washington) to expand black voter
representation.

Section 4(a) of the Act expressly offers Georgia a way to "bail
out" of section 5,133 but its release from these restrictions depends
upon a showing of consistent, affirmative conduct that remedies the

This struggle parallels the debate following Adarand about whether strict scrutiny is "strict in
theory, but fatal in fact." Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2117 (1995).

130 The last year Congress significantly amended the Act was 1982.
131 The Court seemed to suggest that if intended to eradicate the effects of past discrimina-

tion, the predominant use of racial considerations would survive strict scrutiny. Miller v. John-
son, 115 S. Ct. 2475, 2490 (1995). "The State does not argue, however, that it created the
Eleventh District to remedy past discrimination, and with good reason: there is little doubt that
the State's true interest ... was ... to satisfy the Justice Department's preclearance demands."
Id. (citing Johnson v. Miller, 864 F. Supp. 1354, 1378 (S.D. Ga. 1994)). But what if satisfying
DOJ's preclearance demands is, in effect, "to remedy past discrimination?" Section 5 restric-
tions are at least in part intended to achieve remedial purposes to advance the position of previ-
ously disenfranchised minorities.

132 United Jewish Organizations of Williamsburgh, Inc., v. Carey, 430 U.S. 144, 176 (1977)
(Brennan, J., concurring) (emphasis added).

133 42 U.S.C. § 1973.
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damage done through capricious voter discrimination.134 But Georgia
has not "bailed out." The fact that Georgia has remained "covered"
since 1965 presumptively indicates that further coercion is warranted.
At least Congress thinks so. Congress would prefer that covered juris-
dictions voluntarily take steps to remedy their shortcomings, but in
the absence of these overtures, strict enforcement is the only alterna-
tive. That alternative is now in jeopardy.

Until (1) Georgia bails out, or (2) Congress decides that section 5
is no longer congruent with modern voting policy, DOJ coercion is the
approach most compatible with Congress' intentions. The Court
unfortunately disturbed what Congress had intended without realizing
either corresponding contingency.

CONCLUSION

To completely satisfy strict scrutiny, of course, it must be shown
that the subject legislation was narrowly tailored to achieve a compel-
ling interest. As stated above, because the Court did not need to
address this issue, this Note does not attempt to argue in detail for any
particular outcome. It is suggested, however, that if a third majority-
minority district is included in the state's districting plan because that
is apparently what the Act requires, the plan is quite specifically "tai-
lored" to attain preclearance.

Tough choices are not always properly left for courts to resolve.
Although voting rights cases engender sensitive issues of racial dis-
crimination, perhaps it is because the Act was born of remedial inten-
tions that it requires such unusual deference to DOJ as the primary
enforcer of section 5. After all, Georgia is subject to section 5 because
it has a history of discriminating in direct violation of the Fifteenth
Amendment. The position the General Assembly found itself in
before enacting Plan III admittedly was not a desirable one, but it
nonetheless is precisely where Congress wanted it: under the supervi-
sion of DOJ to remedy past and inhibit future transgressions.

If it was not already before the redistricting process began, Geor-
gia quickly became cognizant of DOJ's authority and reacted reason-
ably, if not entirely willingly, by redistricting to comply with the Act.
Because DOJ found Plan III sufficiently in accordance with the Act,
neither DOJ's interpretations nor the General Assembly's actions

134 Frank R. Parker, The "Results" Test Of Section 2 of the Voting Rights Act: Abandoning
the Intent Standard, 69 VA. L. REv. 715 (1983).
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pursuant thereto, warranted judicial intrusion. If intrusion was in fact
warranted, it is respectfully submitted that it is Congress' duty to over-
see a restructuring of the Act providing for increased oversight over
DOJ, and not the province of the Court to erect new standards.


