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I. INTRODUCTION

At about 9:30 one evening, Jeffrey Lawhorne left a neighborhood
restaurant, met another man, and sat down on a curb between two
parked cars.' Unbeknownst to Mr. Lawhorne, a police officer was
watching him and others through binoculars from a nearby concealed
location.2 It was dark outside with the only light coming from street
lights and lights from the businesses.

Because the officer's view of Mr. Lawhorne's body was partially
blocked by a parked car, the officer could only see Mr. Lawhorne
from the shoulders up.' However, according to the officer, Mr.
Lawhorne's acquaintance reached down in front of Lawhorne and
then stood up, holding something small and white in his hand.'
According to the officer, the man then took "dark and light" colored
paper from his pocket, reached down towards Lawhorne with it, and
walked away.6 The officer never saw the exchange of any objects
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1 Lawhome v. Commonwealth, Court of Appeals Record No. 1047-95-4, Petition for
Appeal (hereinafter "Petition") at 2.

2 Id.
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between the hands of Mr. Lawhorne and his acquaintance.7 Mr.
Lawhorne then walked down the block and out of the officer's sight.8

Twenty minutes later, the officer saw Mr. Lawhorne standing
near a dump truck and being met by another man.9 The officer was
unable to see their hands.' However, according to the officer, the
other man extended his hands towards Lawhorne." As the man
walked away, the officer noticed a small light colored object in his
hand. 2 Again the officer did not see any exchange of objects between
Mr. Lawhorne and the other person. 3

Mr. Lawhorne was arrested within fifteen seconds of this encoun-
ter.'4 Although several loose rocks of crack cocaine were found in his
pockets, no money was found on Mr. Lawhorne, and he admitted to
the officer that he smoked crack cocaine." Mr. Lawhorne was
charged with distribution of a controlled substance, cocaine. 6

At the defendant's trial, the officer testified that he never saw
anything being exchanged between the hands of Mr. Lawhorne and
any other person and that no money was found on Lawhorne."7 In
addition, the Commonwealth produced no evidence to show that the
small white objects that the officer observed were recovered, ana-
lyzed, or found to be cocaine.18 Based on these and other facts,
Lawhorne's defense counsel asserted that the Commonwealth failed
to prove beyond a reasonable doubt that Lawhorne was engaged in
the distribution of narcotics rather than just the purchase of narcotics,
and that the substance that Lawhorne was alleged to have distributed
was cocaine. 9 The trial court convicted the defendant of distribution
of cocaine and sentenced him to ten years in the penitentiary.20

7 Id.
8 Id.
9 Id.
10 Id
11 Petition at 3.
12 Idt
13 Id
14 Id.
15 Id.
16 Petition at 1. Mr. Lawhorne was charged with violating VA. CODE ANN. § 18.2-248

(Michie 1988).
17 Id. at 5.
18 Id. at 2 - 3.

19 Id. at 4 - 8.
20 Id. at 1.
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As a convicted criminal defendant in a non-capital case,
Lawhorne had only a discretionary right to appeal to the Virginia
Court of Appeals.2  Accordingly, through a written petition
Lawhorne's counsel asked that the Virginia Court of Appeals grant
Lawhorne an appeal, on the grounds that the trial court erred by con-
victing the defendant on the basis of insufficient evidence of distribu-
tion of cocaine.22 Upon review of the petition, Judge Overton denied
the petition for appeal.23 Lawhorne's counsel then requested the
opportunity to deliver an oral presentation in support of the petition
before a three-judge panel of the Court of Appeals.24 After this pres-
entation, the petition was again denied.2 5  Likewise, the Virginia
Supreme Court refused to hear the appeal and consider the legal
issues involved in the case. Thus, Jeffrey Lawhorne was denied the
opportunity to have his case reviewed on the merits by either the Vir-
ginia Court of Appeals or the Virginia Supreme Court, and his convic-
tion for cocaine distribution stands. 6

21 In Virginia, nearly all criminal litigants are afforded only a discretionary right to appeal.
Non-capital felony defendants convicted in the Circuit Court may petition for an appeal to the
Court of Appeals. VA. CODE ANN. § 17-116.05:1(A) (Michie 1996). After the record has been
filed with the Court of Appeals, a criminal defendant presents to that court a written petition for
appeal which details the merits of his appeal. VA. S. CT. R. 5A:6-10, 5A:12, and 5A:20 (Michie
1996). The defendant is also granted an opportunity to persuade (orally) a panel of the Court of
Appeals to accept his or her appeal. VA. S. CT. R. 5A:12(e) (Michie Ann. 1996). Appeals in
death penalty cases are presented directly to the Supreme Court. VA. CODE ANN. §§ 17-
116.05:1(B), -110.1 (Michie 1996).

22 Petition at 1.
23 Order of Judge Overton, Lawhorne v. Commonwealth, Court of Appeals Record No.

1047-95-4, 11/27/95. In the Order, the court also instructed that the Commonwealth recover
from Lawhorne $300 plus costs and expenses, for the services rendered by the Public Defender
in representing him.

24 VA. S. Or. R. 5A:12 (Michie Ann. 1996).
25 Order of Judges Annunziata, Sinclair and Plummer, Lawhorne v. Commonwealth, Court

of Appeals Record No. 1047-95-4, 3/14/96.
26 Proceeding in accordance with VA. CODE ANN. § 17-116.05:2(c) (Michie 1996), one

judge of a panel of the Court of Appeals reviewed Lawhorne's petition prior to oral argument to
determine whether to grant the petition. He refused to grant the petition, and in so doing he
appeared to rule on the merits - the latter action being in accord with current, non-statutorily
mandated practice. Following oral argument, the three-judge panel denied the petition "for the
reasons previously stated" by the single judge. Order of Judges, at 1.

Whether the three-judge panel considered the merits is not entirely clear. If the members of
the three-judge panel had felt obligated by statute to review the case on the merits, perhaps they
would have read the record more carefully. If so, they might not have agreed with the first judge
that the defendant removed from his pocket "what appeared to be money." Order of Judge
Overton, at 1. Certainly, this statement of "fact" by the first judge is not clearly supported by
the record. Although the officer using binoculars in the dark testified that the "folded paper...
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Temple Stratton also sought review by the Virginia Court of
Appeals, but his case was treated very differently by that court.

During his marriage, Temple worked as a car salesman while his
wife Anne worked part-time and as a homemaker.27 In 1981, Temple
established Stratton Auto Sales, Inc., naming himself as the sole share-
holder and an employee of the business.28 In 1989, the Strattons sepa-
rated, and Temple filed for divorce.29

Because they were married during the formation of Stratton Auto
Sales, the parties agreed that the business was marital property.3

However, the parties disputed the monetary value to be assigned to
Stratton Auto Sales in formulating an equitable distribution award.3'
At trial, Temple Stratton offered expert testimony that the business
had no value.32 The trial court rejected this valuation, instead valuing
the business at $20,000 on the basis of evidence "regarding the finan-
cial history of the business and the fact that it was the primary source
of income for the parties during their marriage. ' 33

Unhappy with the court's rulings on this and other issues, Temple
Stratton chose to exercise his automatic right to appeal to the Virginia
Court of Appeals on the merits.' He first submitted a timely notice

appeared like currency," Commonwealth v. Lawhorne, 3/23/95 Transcript at 16, he also conceded
on cross-examination that he did not see any number on the paper; moreover, in response to the
question "[Sbo the characteristics that make it similar to currency is that from what you could see
it was light and dark?" he answered, "that would be accurate." Transcript at 33.

Any doubts about whether this procedure constitutes a full review on the merits were pre-
sumably removed by the Virginia Supreme Court in Payne v. Commonwealth, 357 S.E.2d 500,
508 (Va. 1987), when the court said that a person with an automatic right to appeal is in a
"preferred appellate position" in relation to a person with only a discretionary right to appeal.

27 Stratton v. Stratton, 433 S.E.2d 920, 921 (Va. Ct. App. 1993).
28 Id. at 921.
29 Id.
30 Id.
31 Id. at 920.
32 Stratton v. Stratton, 433 S.E.2d 920, 922 (Va. Ct. App. 1993).
33 Id at 920.
34 Id In Virginia, certain civil litigants have an automatic right to appeal. VA. CoDE ArN.

§ 17-116.05 (Michie 1996) provides:
Any aggrieved party may appeal to the Court of Appeals from:
1. Any final decision of a circuit court on appeal from a decision of an administrative

agency;
2. Any final decision of the Virginia Workers' Compensation Commission;
3. Any final judgment, order, or decree of a circuit or family court involving:

a. Affirmance or annulment of a marriage;
b. Divorce;
c. Custody;
d. Spousal or child support;
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of appeal.35 He then submitted an appellate brief containing the facts
of the case and applicable principles of law.3 6 Finally, through coun-
sel, he presented oral argument before the Virginia Court of
Appeals.37 After carefully considering the briefs and oral argument,
the appellate court issued a six-page opinion, reversing the trial court
on many issues while affirming the $20,000 valuation of the business.3 8

Virginia, unlike forty-seven states and the District of Columbia,3 9

requires defendants in non-capital criminal cases to obtain the permis-
sion of the Court of Appeals to appeal on the merits.'0 At the same
time, Virginia grants an appeal on the merits as of right to civil liti-

e. The control or disposition of a child;
f. Any other domestic relations matter arising under Title 16.1 or Title 20; or
g. Adoption under Chapter 11 (§ 63.1-220 et seq.) of Title 63.1.

4. Any interlocutory decree or order entered in any of the cases listed in this section (i)
granting, dissolving, or denying an injunction or (ii) adjudicating the principles of a
cause.

In addition, VA. CODE ANN. § 12.1-39 (Michie 1996) provides that any party in interest shall
have an automatic right to appeal to the Virginia Supreme Court any final decision of the Vir-
ginia Corporation Commission irrespective of the amount of the money involved.

35 VA. S. CT. R. 5A:16 (Michie Ann. 1996).
36 VA. S. Cr. R. 5A:20 (Michie Ann. 1996).
37 VA. S. CT. R. 5A:28 (Michie Ann. 1996).
38 Stratton v. Stratton, 433 S.E.2d 920, 923 (Va. Ct. App. 1993).
39 See Bundy v. Wilson, 815 F.2d 125, 128 (1st Cir. 1987) (describing the constitutional and

statutory authority by which forty-seven of the United States, Puerto Rico, and the District of
Columbia provide an automatic right to appeal on the merits). Fifteen states provide the right to
automatic appeal from a criminal conviction in their constitutions. The other jurisdictions that
provide the right to automatic appeal from a criminal conviction do so by statute. In West Vir-
ginia, there is a constitutional right to a discretionary appeal under W. VA. CODE ANN. § 58-5-
1(i) (Michie 1996). Under W. VA. R. App. P. 3, 4, 5, and 7 (Michie 1996), the Supreme Court
may reject an appeal for any reason so long as it first reviews the petition for appeal, which
details the appellant's legal arguments, consults some or all of the record if so requested by
petitioner, and offers the petitioner an opportunity for oral argument on why the case should be
heard. If the Supreme Court rejects an appeal for any reason other than that the judgment or
order is "plainly right," the petitioner may, within a specified period of time, reapply for a deter-
mination of the appeal. W. VA. R. App. P. 7(a). See Foye v. Bordenkircher, 535 F. Supp. 1340,
1342 (N.D. W. Va. 1982) (stating, arguably in dictum, that West Virginia's system of discretion-
ary appellate review in criminal cases does not violate the Due Process Clause); see also State v.
Legg, 151 S.E.2d 215, 218 (W. Va. 1967) (stating in dictum that a convicted defendant does not
have a constitutional right to automatic appellate review). In New Hampshire, a criminal
defendant has a discretionary right to appeal, is entitled to a transcript or its equivalent, and an
opportunity to present his argument to the appeals court. See Bundy, 815 F.2d at 128. A crimi-
nal defendant convicted under federal law has an automatic right to appeal and, thus, need not
petition. 28 U.S.C. §§ 1291, 1294 (1993); FED. R. CRIM. P. 32(c)(5) (1996); FED. R. App. P. 4(b)
(1996); Coppedge v. United States, 369 U.S. 438, 441-42 (1962).

40 Throughout this article, we refer to individuals who are being criminally prosecuted or
who have been convicted and seek appeal as "criminal defendants."
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gants in domestic relations, workmen's compensation, or administra-
tive law cases.4' The question arises whether this disparate treatment
violates the Equal Protection Clause of the Fourteenth Amendment.
The Due Process Clause of the Fourteenth Amendment is also rele-
vant.43 If there is a due process right to appeal on the merits in crimi-
nal cases, then, in one sense, equal protection analysis becomes
superfluous. Under established United States Supreme Court juris-
prudence, however, discriminations that impinge on fundamental
rights are subject to strict scrutiny. Hence, the due process issue
affects the equal protection analysis by determining the level of scru-
tiny to which the discrimination is subjected.

This comment first describes the operation of the Virginia system
of criminal appeals. Next, it discusses the equal protection issue on
the assumption that there is no due process right to appellate review
on the merits in criminal cases and that, therefore, courts will apply
the lowest level of scrutiny to this disparate treatment. There follows
a discussion of the due process issue. An overall assessment of the
likely treatment of these issues by the United States Supreme Court
follows. Finally, we include a discussion of policy considerations that
may impel the Virginia Legislature to eliminate the disparity, apart
from constitutional concerns.

II. OPERATION OF VIRGINIA'S SYSTEM OF DISCRETIONARY
REVIEW IN CRIMINAL CASES

Under the current discretionary appellate system,44 a criminal
defendant, rather than simply filing an automatic appeal, must first
file a lengthy petition for appeal, discussing assignments of error, with
the clerk of the Court of Appeals.45 In response, the appropriate

41 Throughout this article, we refer to litigants in domestic relations, workmen's compensa-
tion cases, and administrative law cases as "civil litigants."

42 The Fourteenth Amendment to the U.S. Constitution provides in part: "No State shall
... deny to any person within its jurisdiction the equal protection of the laws." U.S. CONST.
amend. XIV.

43 The Fourteenth Amendment of the U.S. Constitution provides in part: "nor shall any
State deprive any person of life, liberty, or property, without due process of law." Similarly,
Article I, Section XI of the Virginia Constitution provides "That no person shall be deprived of
life, liberty or property without due process of law."

44 For an overview of Virginia's appellate and criminal procedure see John L. Costello,
Virginia Criminal Law and Procedure ch. 62 (1995).

45 VA. S. Cr. R. 5A:12 (Michie Ann. 1996). Rule 5A:12 provides in part:
(a) When Required. When an appeal to the Court of Appeals does not lie as a

matter of right, a petition for appeal must be filed with the clerk of the Court of Appeals

[Vol. 6:1
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Commonwealth's Attorney must file an opposition brief.46 The crimi-
nal defendant's petition is referred to one judge, who may grant or
deny the petition for appeal.47 If the judge grants the petition for
appeal, the clerk refers the case to a three-judge panel of the court for
appellate review on the merits.48 More typically, however, the judge
denies the petition for appeal.49 Following this denial, the criminal
defendant, if he or she responds within fourteen days of notice, is enti-

not more than 40 days after the filing of the record with the Court of Appeals. An exten-
sion of 30 days may be granted on motion in the discretion of the Court of Appeals in
order to attain the ends of justice. Four copies shall be filed. Carbon copies are
acceptable.

(c) Form and Content. The petition for appeal shall contain the questions presented.
The form and contents of the petition for appeal shall conform in all respects to the
requirements of the opening brief of appellant (Rule 5A:20). Except by leave of a judge
of the Court of Appeals, a petition for appeal shall not exceed 35 typed or 25 printed
pages. The provisions of Rule 5A:18 shall apply to limit those questions which the Court
of Appeals will rule upon on appeal. Only questions presented in the petition for appeal
will be noticed by the Court of Appeals. Appellant shall include at the end of the petition
for appeal a certificate stating the date of mailing or delivery of the petition to opposing
counsel and whether or not he desires to state orally the reasons his petition for appeal
should be granted.

(e) Oral Argument. When the appeal is not granted by the judge of the Court of
Appeals to whom the petition for appeal is originally presented, the petitioner shall be
entitled to state orally, in person or by conference telephone call, to a panel of the Court
of Appeals the reasons his petition for appeal should be granted. The appellant may
waive the right to oral argument on the petition for appeal before a panel by notifying the
clerk of the Court of Appeals and opposing counsel in writing, or by filing a reply brief.

Id
46 VA. S. CT. R. 5A:13(b) (Michie Ann. 1996); VA. CODE ANN. § 2.1-124 (Michie 1995).
47 VA. CODE ANr. § 17-116.05:2(c) (Michie 1995). As pointed out by Public Defender

Richard Goemann of the Fairfax, Virginia, Office of the Public Defender, statutory authority
allows this one judge only the power to grant the petition, and does not explicitly permit the
judge to deny the petition. Nonetheless, at this stage of the petition process the judge frequently
issues an order denying the petition and providing that the order is final for purposes of an
appeal, unless the defendant pursues further proceedings.

48 VA. S. CT. R. 5A:16(b) (Michie Ann. 1996).
49 Apparently, at this stage of the process, it is the practice of the Court of Appeals rou-

tinely to order the payment of the costs of providing counsel, in the Lawhorne case, e.g., $300.00.
It is not entirely clear that this practice is constitutional since, in the process of upholding a
recoupment statute in Fuller v. Oregon, 417 U.S. 50, 46 (1974), the Court pointedly noted:

[Tihe recoupment statute is quite clearly directed only at those convicted defendants who
are indigent at the time of the criminal proceedings against them but who subsequently
gain the ability to pay the expenses of legal representation. Defendants with no likeli-
hood of having the means to repay are not put under even a conditional obligation to do
so and those upon whom a conditional obligation is imposed are not subjected to collec-
tion procedures until their indigency has ended and no "manifest hardship" will result.
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tied to make, before a three-judge panel, a ten minute argument in
support of granting the petition for appeal."0

If one of the three judges on the panel votes in favor of the peti-
tion, it is granted. 1 If all of the judges vote to deny the petition, their
order must state the reasons for denial.52 If the petition is denied, a
criminal defendant may petition for a rehearing, which is conducted
by the same panel which first considered the petition. 3 Oral argu-
ment at the rehearing is not permitted, and a response brief may be
filed only if requested by the court. 4

In the unlikely event that a petition is granted, the criminal
defendant and the Commonwealth submit appellate briefs.5 In addi-
tion, the defendant may make a fifteen minute oral argument before a
three-judge panel. 6 Upon completion of these procedures, the court
reaches a decision.5 7

In contrast with the complex discretionary appellate system
afforded criminal defendants, the civil appellate system offers certain
civil appellants a less burdensome automatic right to appeal.58 Thus,
such a civil appellant need not ask or apply to the Virginia Court of
Appeals for the right to appeal. Instead, the civil appellant need only
file an appellate brief 9 and make an oral argument before the three-
judge panel.' A civil appellant's automatic appeal may be summarily
decided without argument, however, if "all the judges of the panel of
the Court of Appeals to which a pending appeal has been referred
conclude from a review of the record and the briefs of the parties that
the appeal is without merit .... 61 Nonetheless, whereas one judge
can initially deny a criminal defendant's petition for appeal, all of the
judges of a panel must agree before a civil litigant's automatic appeal
may be summarily decided.

50 VA. CODE ANN. 17-116:05:2(D) (Michie 195); VA. S.Cr. R. 5A:12(e) (Michie Ann. 1996).
51 VA. CODE ANN. § 17-116.05:2(D) (Michie Ann. 1996).
52 VA. CODE ANN. § 17-116:05:2(D) (Michie Ann. 1996).
53 VA. S. Cr. R. 5A:15 (Michie Ann. 1996).
54 VA. S. CT. R. 5A:15 (Michie Ann. 1996); see also Costello, supra note 44, §§ 62.3-4, 62.3-

5, 62.3-6 (1995).
55 VA. S. CT. RR. 5A:19, 5A:20, 5A:21, 5A:25 (Michie Ann. 1996).
56 VA. S. CT. R. 5A:28(b) (Michie Ann. 1996).
57 See Costello, supra note 44, §§ 62.3-7, 62.3-8.
58 See supra note 34.
59 VA. S. Cr. R. 5A:20 (Michie Ann. 1996).
60 VA. S. CT. R. 5A:28 (Michie Ann. 1996).
61 VA. S. CT. R. 5A:27 (Michie Ann. 1996).

[Vol. 6:1
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The Supreme Court of Virginia has made clear that a discretion-
ary right to an appeal is inferior to an automatic right to an appeal. In
Payne v. Commonwealth,62 Payne, who had been convicted of murder
and sentenced to death, contended that Virginia violated the Equal
Protection Clause by providing him with only an automatic appeal to
the Virginia Supreme Court while other criminal defendants had a dis-
cretionary right to appeal to the Virginia Court of Appeals and to the
Virginia Supreme Court. The Virginia Supreme Court rejected
Payne's contention, stating that Payne was "afforded a direct, full
review as a matter of right, ' 63 and concluding:

[T]here was a rational basis for the statutory classification in which
this defendant has been placed. It was rational for the General
Assembly, given the gravity of cases involving a sentence to death, to
provide those defendants an automatic, plenary review in the Com-
monwealth's highest court. The classification not only is rational, it
places the defendant sentenced to death in a preferred appellate posi-
tion. Thus, no equal protection violation has occurred. 64

Given Payne, there can be no doubt that a person with an auto-
matic right to an appeal is in a "preferred appellate position" in rela-
tion to a person with only a discretionary right to an appeal.65

Accordingly, because Virginia provides certain civil litigants with an
automatic right to an appeal, Virginia has placed civil litigants "in a
preferred appellate position" vis A vis criminal defendants, who
receive only a discretionary right to an appeal.

One could argue that Virginia's criminal defendants would be
only somewhat worse off than certain civil litigants if nearly all peti-
tions for appeal were granted. However, statistics from the Virginia
Court of Appeals reveal that this is not the case. Statistics on the
frequency of petitions granted and the number of civil litigant auto-

62 357 S.E.2d 500 (Va. 1987).
63 Id. at 508.

64 Id. at 508-09. In Dickerson v. Latessa, 872 F.2d 1116 (1st Cir. 1989), the First Circuit
addressed an argument strikingly similar to that made by Payne, that the Massachusetts appel-
late system denied capital defendants equal protection by providing different appellate provi-
sions for non-capital defendants in the context of appeals from denial of post-conviction
motions. The First Circuit upheld the Massachusetts appellate procedure after noting that on
direct review capital defendants were treated more generously than were non-capital defend-
ants. Id. at 1120-21.

65 See supra note 26.
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matic appeals considered further show that a civil litigant with an
automatic right to appeal holds a "preferred appellate position." As
Table I demonstrates, over the last few years the percentage of crimi-
nal defendants' petitions granted has steadily declined, with the per-
centage in 1995 being the lowest. In fact, from 1990 through 1995, the
average percentage of petitions granted was less than 20%.

TABLE 166

Criminal
Petitions 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995

Filed 1092 1087 1189 1253 1499 1547 1797 1866 1894 1908 2081

Granted 183 235 290 250 267 354 327 387 353 351 350

Granted 29.3 26.6 32.4 25.9 22.1 22.4 18.6 21.4 20.1 18.4 16.8

Table II demonstrates the "preferred appellate position" of certain
civil litigants.

TABLE 1167

Appeals of
Right Filed 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995

Domestic
Relations 250 197 203 226 209 251 247 317 285 273 295
Workers'
Comp. 191 197 197 197 212 173 200 340 289 354 431
Admin. 34 29 22 33 22 40 43 21 26 36 46

Other 68 63 0 6 8 19 21 13 17 13 15 38

Total 538 423 428 464 462 485 503 695 613 678 810

A comparison of Table I and Table II reveals that, while more
criminal defendants than civil litigants seek review on the merits by
the Virginia Court of Appeals, the number of civil litigants receiving

66 Virginia Supreme Court, Judiciary's Year Review 1993, Table 7, A-3; Virginia Supreme
Court, Judiciary's Year Review 1994 Supplement; Virginia Supreme Court, Judiciary's Year
Review 1995 Supplement.

67 Virginia Supreme Court, Judiciary's Year Review 1993, Table 7, A-3; Virginia Supreme
Court, Judiciary's Year Review 1994 Supplement; Virginia Supreme Court, Judiciary's Year
Review 1995 Supplement.

68 "Other" includes, for 1985, habeas appeals and, since, concealed weapons applications
and contempt.

[Vol. 6:1
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review on the merits greatly exceeds the number of criminal defend-
ants receiving review on the merits. For instance, in 1995 the petitions
of criminal defendants made up 72% of the petitions and cases filed
with the Virginia Court of Appeals. However, in the same year, crimi-
nal defendants made up only 30% of the litigants who received
appeals on the merits.

III. EQUAL PROTECTION

A. An Overview

In interpreting the Equal Protection Clause, the United States
Supreme Court has said that "no person or class of persons shall be
denied the same protection of the laws which is enjoyed by other per-
sons or other classes in the same place and under like circum-
stances."6 9  The Court has applied several different tests to
discriminatory state actions, depending on context. When state action
impinges on a fundamental constitutional right or disadvantages a sus-
pect class, such as race, the highest form of scrutiny, "strict scrutiny,"
is applied; to be constitutional a classification must be necessary to
serve a "compelling state interest. ' '70 By contrast, an intermediate
level of scrutiny has been applied, for example, to gender-based dis-
criminations.7' To withstand an equal protection challenge, gender-
based classifications must "serve important governmental objectives
and must be substantially related to the achievement of those objec-
tives.' '72 Finally, the lowest form of scrutiny, the so-called rational
basis review, has been applied in all contexts in which the other tests
have not been applied.

Rational basis review has two parts. First, the challenged legisla-
tion must have a legitimate governmental purpose based on promo-
tion of the public welfare, health, or safety.73 Second, the act taken

69 Missouri v. Lewis, 101 U.S. 22, 31 (1879).
70 See, e.g., Illinois Elections Bd. v. Socialist Workers Party, 440 U.S. 173, 184 (1979) (fun-

damental constitutional rights, i.e., "the right of individuals to associate for the advancement of
political beliefs, and the right of qualified voters, regardless of their political persuasion, to cast
their votes effectively" (citing Williams v. Rhodes, 393 U.S. 23, 30 (1968)); Loving v. Virginia,
388 U.S. 1 (1967) (race); Oyama v. California, 332 U.S. 633, 646 (1948) (national origin).

71 See, e.g., Craig v. Boren, 429 U.S. 190 (1976) (gender).
72 Id at 197.

73 Rinaldi v. Yeager, 384 U.S. 305, 309-10 (1966).
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must bear a rational relation to the end it seeks to further.74 The U.S.
Supreme Court has traditionally applied the rational basis standard of
review to equal protection challenges of state appellate procedure.75

Likewise, Virginia's appellate courts have applied rational basis
review to uphold the constitutionality of Virginia appellate proce-
dure.7 6 Although the rational basis standard of review is the most per-
missive standard of review, the Court has consistently struck down
state appellate procedures that have had the effect of discriminating
between rich and poor criminal defendants attempting to appeal.77

Griffin v. Illinois78 was the Court's first application of equal protection
analysis to a state's appellate procedure. In Griffin, the Court consid-

74 Id. Thus, under rational basis review a "classification must be reasonable, not arbitrary,
and must rest upon some ground of difference having a fair and substantial relation to the object
of the legislation, so that all persons similarly circumstanced shall be treated alike." Reed v.
Reed, 404 U.S. 71, 75 (1971) (quoting F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415
(1920)).

75 See Estelle v. Dorrough, 420 U.S. 534, 538 (1975) (per curiam) ("this Court in dealing
with [E]qual [P]rotection challenges to state regulation of the right of appeal in criminal cases
... applie[s] the traditional rational-basis test."); See also Rinaldi, 384 U.S. at 305, 308-09 (stating
that "the Equal Protection Clause does require that, in defining a class subject to legislation, the
distinctions that are drawn have "some relevance to the purpose for which the classification is
made"" and that the Equal Protection Clause "imposes a requirement of some rationality in the
nature of the class singled out," while striking down, as violative of equal protection, state's
requirement that only unsuccessful appellants sentenced to incarceration, reimburse the county
for some expenses of appeal (citations omitted)); Burns v. Ohio, 360 U.S. 252 (1959) (no rational
basis to believe that an indigent criminal defendant's appellate claims were any less meritorious
than any other appellate claims).

76 See Payne v. Commonwealth, 357 S.E.2d 500, 508 (Va. 1987) (rational basis for defend-
ants sentenced to death to have a right to one automatic appeal while other criminal defendants
have a right to two discretionary appeals); Saunders v. Reynolds, 204 S.E.2d 421, 426 (Va. 1974)
(rational basis for those convicted of misdemeanors in General District Court to have an auto-
matic right to a trial de novo in Circuit Court when those convicted of felonies have no such
right); Commonwealth v. Ramey, 450 S.E.2d 775, 776-77 (Va. App. 1994) (rational basis for
Commonwealth to have the right to bring certain interlocutory appeals when the criminal
defendant does not have the same right).

77 This led a federal district court to state:
[T]he Supreme Court, in fact, appears to afford a scrutiny stricter than minimum rational-
ity. For example, in the indigent access cases the government certainly has a legitimate
interest in reducing the cost of operating its judicial system, an interest that is rationally
served by requiring defendants to pay for transcripts or filing fees. Yet the Supreme Court
has uniformly overturned any law that restricts an indigent's ability to appeal.

Dickerson v. Latessa, 688 F. Supp. 797, 800 (D. Mass. 1988) (citations omitted). Similarly, in
Equal Protection and Revocation of an Indigent's Probation for Failure to Meet Monetary Condi-
tions: Bearden v. Georgia, 1985 Wis. L. REV. 121, 125-26, Fred Lautz states that in deciding cases
concerning wealth classifications and the liberty rights of criminal defendants "the Court has
employed a heightened level of scrutiny in reviewing the challenged legislation in these cases."

78 351 U.S. 12 (1956) (plurality opinion).
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ered whether Illinois violated the Equal Protection and Due Process
Clauses when it conditioned automatic direct appellate review of a
criminal conviction on a litigant's ability to purchase a transcript. 79

However, for Griffin appellate review was contingent on his providing
the appeals court with a trial transcript,' and Illinois furnished free
transcripts only to indigent litigants sentenced to death."' Without the
right to a free transcript, most indigent criminal defendants were
denied access to appellate review.82

Because the state conditioned appellate review on wealth and this
distinction lacked a rational basis, the plurality recognized that the
state was in violation of the Equal Protection and Due Process
Clauses of the U.S. Constitution.83 The plurality explained:

It is true that a State is not required by the Federal Constitution to
provide appellate courts or a right to appellate review at all. But that
is not to say that a State that does grant appellate review can do so in
a way that discriminates against some convicted defendants on
account of their poverty .... Appellate review has now become an
integral part of the Illinois trial system for finally adjudicating the guilt
or innocence of a defendant. Consequently at all stages of the pro-
ceedings the Due Process and Equal Protection Clauses protect per-
sons like petitioners from invidious discriminations. 84

In Douglas v. California,85 the U.S. Supreme Court further sub-
jected a state's appellate procedures to constitutional scrutiny. Cali-
fornia had provided counsel for an indigent criminal defendant only if
the appellate court determined that such appointment would be help-
ful to the litigant or the court.86 The U.S. Supreme Court recognized
that this action caused an indigent criminal defendant's first appeal as
of right to be decided without counsel and, thus, invidiously discrimi-
nated between rich and poor.' Accordingly, the Court held, in
essence, that the Due Process and Equal Protection Clauses required

79 Id. at 13.
80 Id. at 16.
81 id. at 14.
82 Id. at 16.
83 Griffin v. Illinois, 351 U.S. 12, 17-20 (1956).
84 Id. at 18 (citations omitted).
85 372 U.S. 353 (1963).
86 Id. at 356.

87 Id. at 356-57.
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California to provide counsel for indigent criminal defendants in their
first appeal as of right.88

A narrow reading of Griffin, Douglas, and subsequent deci-
sions,89 supports a conclusion that a state may not invidiously discrimi-
nate between rich and poor in providing a criminal appeals process.9°

A broad reading of these cases suggests that a state may not place
arbitrary and discriminatory limitations on appellate review that limit
the access of criminal defendants to the appeals process. In this
regard, the Court has stressed that "once established, [appellate] ave-
nues must be kept free of unreasoned distinctions that can only
impede open and equal access to the courts."91

B. Equal Protection as Applied to Criminal Defendants and Civil
Litigants

When the U.S. Supreme Court has applied rational basis review
to state action, it has put some emphasis on the notion that persons

88 Id. The Court stated in part:
There is lacking that equality demanded by the Fourteenth Amendment where the rich
man, who appeals as of right, enjoys the benefit of counsel's examination into the record,
research of the law, and marshalling of arguments on his behalf, while the indigent,
already burdened by a preliminary determination that his case is without merit, is forced
to shift for himself.

Id. at 357-58.
89 See Eskridge v. Washington Prison Board, 357 U.S. 214, 215 (1958) (per curiam) (invali-

dating state rule giving free transcripts only to defendants who could convince trial judge that
"justice will thereby be promoted"); Lane v. Brown, 372 U.S. 477 (1963) (invalidating proce-
dures whereby meaningful collateral appeal was possible only if public defender requested a
transcript); Draper v. Washington, 372 U.S. 487 (1963) (invalidating a state procedure providing
for a free transcript only for a defendant who could satisfy the trial judge that his appeal was not
frivolous); Long v. District Court of Iowa, 385 U.S. 192 (1966) (state must provide transcript of
post-conviction proceeding); Rinaldi v. Yeager, 384 U.S. 305 (1966) (invalidating state require-
ment that only unsuccessful imprisoned defendants reimburse county for cost of trial transcript
and requiring that the state appellate system be "free of unreasoned distinctions"); Roberts v.
LaVallee, 389 U.S. 40 (1967) (state must provide preliminary hearing transcript); Williams v.
Oklahoma City, 395 U.S. 458 (1969) (state must provide transcript of petty offense trial); Gard-
ner v. California, 393 U.S. 367 (1969) (state must provide habeas corpus transcript); Mayer v.
Chicago, 404 U.S. 189, 198 (1971) (state must provide "record of sufficient completeness" of
non-felony trial at which defendant was not threatened with imprisonment); Bounds v. Smith,
430 U.S. 817 (1977) (prison authorities must provide adequate law libraries and assistance to
prisoners seeking access to the courts).

90 As stated in Dickerson v. Latessa, 688 F. Supp. 797, 800 (D. Mass. 1988): the "Supreme
Court has uniformly overturned any law that restricts an indigent's ability to appeal."

91 Rinaldi, 384 U.S. at 310-11; see also Lindsey v. Normet, 405 U.S. 56,77 (1972) ("When an
appeal is afforded ... it cannot be granted to some litigants and capriciously or arbitrarily denied
to others without violating the Equal Protection Clause.").
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must be similarly situated with those who are receiving more
favorable treatment in order to raise an equal protection challenge.'
At times, however, the Court has not paused to ask whether the par-
ties are similarly situated and, instead, has immediately addressed
whether the discriminatory treatment is rationally related to the
achievement of a legitimate state interest.9 3 Nonetheless, the Court
has recognized that criminal defendants and civil litigants can make
up a similarly situated class for equal protection analysis. In such
cases, the Court has typically held that state action that affords infer-
ior treatment to criminal defendants as compared with other, similarly
situated, civil parties violates the Equal Protection Clause. This analy-
sis arguably demonstrates that Virginia criminal defendants and civil
litigants, as potential appellants before the Virginia Court of Appeals,
constitute a similarly situated class.

In James v. Strange,94 the U.S. Supreme Court compared a Kan-
sas legal-fees-and-services recoupment statute affecting criminal
defendants with a civil judgment statute affecting civil litigants.95 Civil
litigants enjoyed limitations on the amount of "disposable earnings
subject to garnishment, protection.., from wage garnishment at times
of severe personal or family sickness, and exemption from attachment
... on personal clothing, books, and tools of trade." 96 By contrast, the
legal-fees-and-services recoupment statute contained none of these
debtor protections.' Thus, under the statutes a criminal defendant
who owed money to the state received less protection from collection
efforts than was afforded to a civil litigant who owed money to
another person.98

Although recognizing that "[i]t may be argued that an indigent
accused, for whom the State has provided counsel, is in a different
class with respect to collection of his indebtedness than a judgment
creditor whose obligation arose from a private transaction," the Court
held that, in the context of this debtor legislation, criminal defendants

92 For instance, in National Union of Marine Cooks and Stewards v. Arnold, 348 U.S. 37,
41 (1954), the Supreme Court held that a provision of Washington State's procedure for appel-
late review in civil cases did not violate the Equal Protection Clause because "no showing has
been made that anyone comparably situated has been treated differently from petitioner."

93 See James v. Strange, 407 U.S. 128 (1972).
94 Id.
95 Id.
96 Id. at 135.
971 Id.
98 James, 407 U.S. at 135.
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and civil litigants constituted a similar class for equal protection pur-
poses.99 Moreover, the Court held that under the Equal Protection
Clause criminal defendants were entitled to the same debtor protec-
tions afforded civil litigants."° The Court stated:

[The government's] interests are not thwarted by requiring more even
treatment of indigent criminal defendants with other classes of debtors
to whom the statute itself repeatedly makes reference. . . . The statute
before us embodies elements of punitiveness and discrimination which
violate the rights of citizens to equal treatment under the law.101

In Baxstrom v. Herold,"° the Court addressed whether equal pro-
tection was violated when the New York's procedures for civil com-
mitment in a mental health institution allowed authorities more easily
to commit criminal defendants than to commit other persons.1 0 3 Spe-
cifically, when a criminal defendant's prison sentence was nearing
expiration, New York needed only to petition a court to have the liti-
gant civilly committed at the end of his or her sentence."° By con-
trast, before any other person could be civilly committed, he or she
was entitled to a hearing before a jury charged with determining the
appropriateness of commitment 0 5

New York argued that Baxstrom's conviction and sentence ade-
quately justified the difference in procedures."° Holding the state
procedure violative of equal protection, the Court said:

Where the State has provided for a judicial proceeding to determine
the dangerous propensities of all others civilly committed to an institu-
tion of the Department of Correction, it may not deny this right to a

99 Id. at 137.
lOO Id. at 140-41.
10 Id. at 141-42. The dissent in Fuller v. Oregon, 417 U.S. 40, 59 (1974), regarded the

Oregon recoupment scheme (under which failure to reimburse the state for the cost of counsel
could, under some circumstances, result in probation revocation) as invalid under the rationale
of Strange, but the majority, in upholding the statute, relied in part on the fact that the issue had
not been raised. Id. at 48 n.9. Moreover, both the majority and dissent appeared to treat this as
a discrimination between rich and poor rather than as one between civil litigants and criminal
defendants.

102 383 U.S. 107 (1966).
103 Id. at 110-11.
104 Id. at 110.
105 Id. at 111.
106 Id. at 111.

[Vol. 6:1
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person in Baxstrom's position solely on the ground that he was near-
ing the expiration of a prison term. . . . All others receive a judicial
hearing on this issue. Equal Protection demands that Baxstrom
receive the same. 10 7

Similarly, in Jackson v. Indianat°8 the U.S. Supreme Court consid-
ered whether Indiana's different mental health commitment proceed-
ings for criminal defendants as compared with other persons violated
equal protection. 109 Within the class of mentally ill patients in Indiana
institutions, criminal defendants were more easily committed to, and
more easily confined in, mental health institutions.110 Here, again the
Court struck down the state procedure, declaring:

[W]e hold that by subjecting Jackson to a more lenient commitment
standard and to a more stringent standard of release than those gener-
ally applicable to all others not charged with offenses . . . Indiana
deprived petitioner of Equal Protection of the laws under the Four-
teenth Amendment."'

The Constitution does not require that all members of the class
be identical-only that they be similarly situated. Accordingly, the
U.S. Supreme Court has discarded the distinction between criminal
defendants and civil litigants when they have been similarly situ-
ated.112 This precedent demonstrates that, in Virginia, aggrieved crimi-
nal defendants and aggrieved civil litigants who are parties in
administrative law, worker's compensation, or domestic relations
cases, arguably make up a similarly situated class of persons, as they
are potential litigants seeking relief from the Virginia Court of
Appeals.

107 Baxstrom, 383 U.S. at 114-15.
108 406 U.S. 715 (1972).
109 Id. at 723.

110 Id. at 723-30.
111 Id. at 729-30.
112 That civil and criminal defendants are similarly situated, was also arguably recognized

in In re Brown, 439 F.2d 47, 51-54 (3d Cir. 1971). In Brown, the United States Court of Appeals
for the Third Circuit considered a statute that provided an appeal from a juvenile trial, techni-
caly a civil matter, only if the district court judge permitted it. Id. at 49. By contrast, the statute
provided for an automatic right of appeal in all adult criminal and most civil cases. Id. The
Third Circuit held that when an automatic right to appeal was provided in adult civil and crimi-
nal cases, § 3 of the Revised Organic Act of the Virgin Islands (guaranteeing equal protection of
the laws) required that an automatic right to appeal also be provided in juvenile cases.
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C. Likely Commonwealth Response to Equal Protection Challenge

In response to an equal protection challenge of Virginia's appel-
late procedure, Virginia would need to demonstrate that its disparate
treatment of criminal defendants and civil litigants is rationally related
to the achievement of a legitimate governmental purpose. Here, Vir-
ginia's Attorney General would likely assert that a discretionary right
to an appeal is rationally related to Virginia's interest in the efficient
use of its money and resources. 13 However, even if we assume that
Virginia's disparate treatment is efficient, the U.S. Supreme Court has
repeatedly rejected such a justification when it has applied constitu-
tional scrutiny to a state's proceedings.

Although legislatures are entitled to adopt cost-saving measures
as a means of coping with growing appellate caseloads, disparate
treatment can almost always be said to decrease costs because the
state is typically denying particular services to persons who, absent the
discrimination, would receive them. For instance, in Mayer v. Chi-
cago,114 a Griffin-type right-to-transcript case, the government was
clearly saving money and resources by denying transcripts to criminal
defendants in non-felony appeals. Nonetheless, the Court overturned
the cost-saving legislation and emphasized that "[a]rbitrary denial of
appellate review of proceedings of the State's lowest trial courts may
save the State some dollars and cents, but only at the substantial risk
of generating frustration and hostility toward its courts among the
most numerous consumers of justice."' 5

A cost-saving rationale for a state's disparate treatment of crimi-
nal defendants vis A vis civil litigants was also attempted in James v.

113 Such a defense was offered by New Hampshire and rejected by the First Circuit in
Bundy v. Wilson, 815 F.2d 125, 134 (1987). In Bundy, New Hampshire contended that its
supreme court's growing case load prevented it from providing criminal defendants with a tran-
script and the opportunity to submit a petition when a criminal defendant sought an appeal from
conviction. Id. The First Circuit replied that "New Hampshire's interest in the speedy and effi-
cient disposition of its appellate case load 'is necessarily tempered by its interest in the fair and
accurate adjudication of criminal cases."' Id. (quoting Ake v. Oklahoma, 470 U.S. 68, 79
(1985)). In addition, the First Circuit stated, "[New Hampshire's] claim is seriously undermined
by the fact that every other state in the union which employs a single-tiered system of appeals
can manage its case load while providing criminal defendants with more opportunity for appel-
late review than is sought by the appellants here." Id. Similarly, Virginia's claim that it cannot
provide criminal defendants the same appellate rights as civil litigants for reasons of cost and
efficiency is belied by the fact that almost every other state in the union affords criminal defend-
ants more opportunity for appellate review than that afforded by Virginia.

114 404 U.S. 189 (1971).
115 Id. at 197-98.

[Vol. 6:1
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Strange."6 Here again, while agreeing that states "face[d] expanding
criminal dockets" and that saving money was a legitimate state inter-
est, the Court held that this interest was not sufficient to withstand
equal protection challenge.1 17 Similarly, states would save money and
resources by requiring filing fees for appeal and by not providing
counsel for an automatic appeal." 8 Virtually none of these discrimi-
nations in the criminal context has been upheld by the Supreme
Court. 11 9

A separate Commonwealth response to an equal protection chal-
lenge of its appellate procedure could be the assertion that civil liti-
gants and criminal defendants are not similarly situated because their
involvements with the judicial system occur in different contexts. A
decision that initially seems to lend support to such an assertion is
Gerstein v. Pugh.12 In Gerstein, the Court held that a criminal
defendant is only entitled to a magistrate's ex parte probable cause
determination, and not an adversary proceeding, as a condition prece-
dent to extended pretrial detention. 2 ' In reaching its decision, the
Court relied solely on the Fourth Amendment and specifically chose
not to look to the Due Process Clause of the Fourteenth Amend-
ment." 2 Concurring Justice Stewart disagreed with the notion that the
Fourth Amendment was the sole source of constitutional constraint:

Specifically, I see no need in this case for the Court to say that the
Constitution extends less procedural protection to an imprisoned

116 407 U.S. 128 (1972).
117 Id at 141-42.
118 Although it applied due process principles, Ake v. Oklahoma, 470 U.S. 68, 83 (1985),

also makes clear the weakness of a cost-saving rationale for disparate treatment in affording the
right to an appeal. In Ake, the U.S. Supreme Court considered Oklahoma's claim that having to
provide an indigent criminal defendant with a psychiatrist would unduly burden its resources.
Id at 78-79. In holding that an indigent criminal defendant is entitled to a court appointed
psychiatrist if the litigant can show that insanity is likely to be a factor at trial or the State relies
upon psychiatric testimony at sentencing, the Court emphasized that "[tihe State's interest... is
necessarily tempered by its interest in the fair and accurate adjudication of criminal cases." Id.
at 79. The Court further stated that "where the potential accuracy of the jury's determination is
so dramatically enhanced, and where the interests of the individual and the State in an accurate
proceeding are substantial, the State's interest in its fisc must yield." Id. at 83.

119 But see United States v. MacCollom, 426 U.S. 317 (1976) (federal statute conditioning
prisoner's federal right to transcript on court finding of need and non-frivolousness upheld when
prisoner could have had transcript had he chosen to appeal initially).

120 420 U.S. 103 (1975).
121 Id.
122 Id. at 102-14.



CIVIL RIGHTs LAW JOURNAL

human being than is required to test the propriety of garnisheeing a
commercial bank account, the custody of a refrigerator, the temporary
suspension of a public school student, or the suspension of a driver's
license. Although it may be true that the Fourth Amendment's "bal-
ance between individual and public interests always has been thought
to define the 'process that is due' for seizures of person or property in
criminal cases," this case does not involve an initial arrest, but rather
the continuing incarceration of a presumptively innocent person.
Accordingly, I cannot join the Court's effort to foreclose any claim
that the traditional requirements of constitutional due process are
applicable in the context of pretrial detention.123

Although the majority's holding could be viewed as affording
greater procedural protection to civil litigants as compared with crimi-
nal defendants, the Gerstein majority reasoned, in essence, that the
criminal context is covered by the Fourth Amendment which "estab-
lishes a balance between individual and public interests [that] always
has been thought to define the process that is due."124 Presumably the
Court in Gerstein was saying in effect that the Fourth Amendment
occupies the field and leaves no room for any additional rights that
might otherwise be inferred from the more general provisions of the
Due Process Clause of the Fourteenth Amendment. Such reasoning,
of course, could not be applied to the disparate treatment of civil and
criminal appeals since there is no provision of the Bill of Rights or the
Fourteenth Amendment that specifically applies to appeals. Thus,
because there is no constitutional provision that could be said to
occupy the appellate field, the Commonwealth could not rely on Ger-
stein in response to an equal protection challenge of its appellate
procedure.

D. Illegitimacy of Goal of Giving Preferred Treatment to Civil
Litigants

In criminal proceedings, a defendant's personal liberty and repu-
tation in the community are at stake. By contrast, in the vast majority
of civil proceedings people are simply using a neutral government

123 Id. at 127 (citations omitted).
124 Id. at 128 n.27; see also Albright v. Oliver, 114 S. Ct. 807, 813 (1994) (only the Fourth

Amendment determines whether there is a right to a probable cause determination prior to
commencement of a criminal trial) (plurality).

[Vol. 6:1
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agency to adjust their differences, deprivation of liberty is rarely
involved, and typically only money damages are at stake. Because of
these distinctions, our society has traditionally recognized that crimi-
nal defendants are entitled to greater procedural safeguards than are
afforded civil litigants. As stressed by Justice Holmes, "[i]t cannot be
that the safeguards of the person, so often and so rightly mentioned
with solemn reverence, are less than those that protect from a liability
in debt. 125

More recently, in Stutson v. United States126 the Supreme Court
vacated the court of appeals' judgment and remanded a case for fur-
ther consideration, where, inter alia, the petitioner's direct appeal was
filed late, the petitioner asserted that this was due to "excusable
neglect" (i.e., the inadvertent failure of counsel to mail the notice of
appeal on time), and the district court failed to consider a then recent
Supreme Court opinion. In support of its ruling, the Court empha-
sized that

it is not insignificant that this is a criminal case. When a litigant is
subject to the continuing coercive power of the Government in the
form of imprisonment, our legal traditions reflect a certain solicitude
for his rights, to which the important public interests in judicial effi-
ciency and finality must occasionally be accommodated .... [To the
extent that the lower court's decision] may have been premised on the
assumption ... that more stringent rules as to filing deadlines apply to
prisoners than to creditors filing claims in a bankruptcy proceeding,
we must respectfully disagree.' 27

The belief that greater procedural safeguards must be afforded
when a liberty interest is at stake, stems from concern about the
potentially overwhelming power of the State as well as the stigma and

125 United States v. Oppenheimer, 242 U.S. 85, 87 (1916). Similarly, in Is the Right of
Appeal Protected by the Fourteenth Amendment, 54 JUDICATURE 296 (1971), Harry Fins
explained:

In the latter half of the twentieth century it has been generally accepted as a part of
American social philosophy that the right to liberty is as great as, if not greater than, the
right of property. Therefore, an accused person, whose liberty is at stake, must be
accorded at least the judicial protection which is available to civil case litigants, whose
property rights are involved.

Id. at 297.
126 116 S. Ct. 600 (1996) (per curiam).
127 Id. at 603.
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other consequences of a criminal conviction.' Thus, in Coppedge v.
United States, 129 the Supreme Court stressed:

When society acts to deprive one of its members of his life, liberty or
property, it takes its most awesome steps. No general respect for, nor
adherence to, the law as a whole can well be expected without judicial
recognition of the paramount need for prompt, eminently fair and
sober criminal law procedures. The methods we employ in the
enforcement of our criminal law have aptly been called the measures
by which the quality of our civilization may be judged.130

Given these principles, "[t]he private interest in the accuracy of a
criminal proceeding that places an individual's life or interest at risk is
almost uniquely compelling.' 13' The Supreme Court, emphasizing an
overriding maxim of our criminal justice system, recently explained:

[C]oncern about the injustice that results from the conviction of an
innocent person has long been at the core of our criminal justice sys-
tem. That concern is reflected, for example, in the fundamental value

128 See In re Winship, 397 U.S. 358, 363 (1970) ("The accused during a criminal prosecution
has at stake interests of immense importance, both because of the possibility that he may lose his
liberty upon conviction and because of the certainty that he would be stigmatized by the convic-
tion."); James v. Strange, 407 U.S. 128, 139 (1972) ("A criminal conviction usually limits employ-
ment opportunities. This is especially true where a prison sentence has been served.")

129 369 U.S. 438 (1962).
130 Id.; see also Whitmore v. Arkansas, 495 U.S. 149, 171-72 (1990) (Marshall, J., dissent-

ing) (stating that in the context of a capital case "[a]ppellate review is necessary not only to
safeguard a defendant's right not to suffer cruel and unusual punishment but also to protect
society's fundamental interest in ensuring that the coercive power of the State is not employed in
a manner that shocks the community's conscience or undermines the integrity of our criminal
justice system."). As stated by Harlon L. Dalton, Taking the Right to Appeal (More or Less)
Seriously, 95 YAiE L.J. 62, 101-2 (1992), appeal of right should be afforded because of our
commitment to the following principles:

that the awesome power of the state must not be allowed to overwhelm individuals, espe-
cially individuals who are genuinely believed to have transgressed laws we hold dear; that
in assigning blame the state must be scrupulously fair, lest in seeking to sanction those
contemptuous of its rules it create even more contempt; that before it officially stigma-
tizes a citizen as standing outside the law and as deserving of society's condemnation, the
state must satisfy itself several times over that such a judgment is warranted; and that
before depriving an individual of liberty the state must act in a way that evidences and
reaffirms respect for that liberty, lest we all be cheapened, diminished, and rendered more
vulnerable.

131 Ake v. Oklahoma, 470 U.S. 68, 78-79 (1985).
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determination of our society that it is far worse to convict an innocent
man than to let a guilty man go free.132

The varying standards of proof applied in civil and criminal pro-
ceedings reflect society's belief that liberty interests require greater
procedural safeguards than those required for property interests. 33 In
Addington v. Texas, 34 the Supreme Court upheld the principle that
civil proceedings require fewer procedural safeguards than are
required in criminal proceedings, by holding that Texas authorities
need to meet only the intermediate "clear and convincing" standard
of proof in a civil commitment proceeding and not the more stringent
"beyond a reasonable doubt" standard of proof applicable to criminal
proceedings. The Court stated:

At one end of the spectrum is the typical civil case involving a mone-
tary dispute between private parties. Since society has a minimal con-
cern with the outcome of such private suits, plaintiff's burden of proof
is a mere preponderance of the evidence. The litigants thus share the
risk of error in roughly equal fashion.

In a criminal case, on the other hand, the interests of the defend-
ant are of such magnitude that historically and without any explicit
constitutional requirement they have been protected by standards of
proof designed to exclude as nearly as possible the likelihood of an
erroneous judgment. .. . This is accomplished by requiring under the
Due Process Clause that the state prove the guilt of an accused
beyond a reasonable doubt.' 3

The Constitution also evidences the belief that more procedural
safeguards are necessary when an individual and his or her liberty

132 Schlup v. Delo, 115 S. Ct. 851, 866 (1995) (quoting In re Winship, 397 U.S. 358, 372
(1970) (Harlan, J., concurring)).

133 In re Winship, 397 U.S. 358 (1970), held that "a society that values the good name and
freedom of every individual should not condemn a man for commission of a crime when there is
reasonable doubt about his guilt." In a concurring opinion, Justice Harlan added:

In a civil suit between two private parties for money damages, for example, we view it as
no more serious in general for there to be an erroneous verdict in the defendant's favor
than for there to be an erroneous verdict in the plaintiff's favor. ... In a criminal case, on
the other hand, we do not view the social disutility of convicting an innocent man as
equivalent to the disutility of acquitting someone who is guilty.

Id. at 371-72 (Harlan, J., concurring).
134 441 U.S. 418 (1979).
135 Id. at 423 (citing In re Winship, 397 U.S. 358, 370 (1970)).
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interest are pitted against the power of the state. Numerous constitu-
tional rights explicitly apply only in the criminal context, and the U.S.
Supreme Court has often rejected attempts to have these constitu-
tional rights apply in proceedings other than criminal. 136  These
include the Fifth Amendment rights of the defendant not to take the
stand137 and to be free of double jeopardy; 138 the Sixth Amendment
rights to counsel, 139 to a speedy trial,14° to an opportunity to confront
opposing witnesses,141 and to compulsory process for obtaining
favorable witnesses; 142 and the Eighth Amendment right to be free
from cruel and unusual punishment.14 3

Although the United States Constitution does not place civil dis-
putes on as high a plane as criminal disputes, Virginia places civil dis-
putes on a higher plane than that on which criminal disputes are
placed. To the extent, therefore, that the State's objective is simply to
disadvantage defendants in criminal cases, that objective is arguably
illegitimate, and the discrimination fails the rational relationship test
for that reason.'"

136 See e.g., In re Groban, 352 U.S. 330,332 (1957) (although a defendant in a criminal trial
has an unqualified constitutional right to be heard through counsel there is no such right in a
non-criminal investigatory proceeding before a Fire Marshall to determine the causes and cir-
cumstances of a fire).

137 Malloy v. Hogan, 378 U.S. 1 (1964).
138 Benton v. Maryland, 395 U.S. 784 (1969).
139 Gideon v. Wainwright, 372 U.S. 335 (1963).
140 Klopfer v. North Carolina, 386 U.S. 213 (1967).
141 Pointer v. Texas, 380 U.S. 400 (1965).
142 Washington v. Texas, 388 U.S. 14 (1967).
143 Robinson v. California, 370 U.S. 660 (1962).
144 This argument finds support in the Supreme Court's description of the way in which

criminal defendants in James v. Strange, 407 U.S. 128, 139 (1972), were disadvantaged vis A vis
civil litigants:

The indigent defendant who is found guilty is uniquely disadvantaged in terms of the
practical operation of the statute. A criminal conviction usually limits employment
opportunities. This is especially true where a prison sentence has been served. It is in the
interest of society and the State that such a defendant, upon satisfaction of the criminal
penalties imposed, be afforded a reasonable opportunity of employment, rehabilitation
and return to useful citizenship. There is limited incentive to seek legitimate employment
when, after serving a sentence during which interest has accumulated on the indebtedness
for legal services, the indigent knows that his wages will be garnished without the benefit
of any of the customary [debtor] exemptions.



1996] DISCRIMINATORY TREATMENT OF CRIMINAL APPEALS

IV. DUE PROCESS

In McKane v. Durston,45 a unanimous United States Supreme
Court stated in dictum that a criminal defendant had no constitutional
right to appeal his conviction.146 Writing for the Court, the first Jus-
tice Harlan asserted that appellate review was not "a necessary ele-
ment of due process of law"'47 and that this principle was so obvious
that citation of authorities was unnecessary."l 8 Harlan explained that
the questions "whether an appeal should be allowed, and if so, under
what circumstances, or on what conditions, are matters for each State
to determine for itself." '149 Justice Harlan's rationale, in essence, was
that because the state did not have to provide appellate review, it
could attach any conditions to the granting of a statutory right of
review. 5 ° Since McKane was decided, the U.S. Supreme Court has
sometimes rejected this rationale by holding, for example, that a state
must comply with the Constitution when it provides such review even
as the Court has continued to say there is no constitutional right to
appeal. 151 For instance, in Evitts v. Lucey,'52 the U.S. Supreme Court
considered whether the Due Process Clause guarantees a criminal
defendant the effective assistance of counsel on the first appeal as of

145 153 U.S. 684 (1894).
146 Virginia courts have often embraced this dictum. See West v. Commonwealth, 455

S.E.2d 1, 2 (Va. 1995) ("there is no constitutional ight to appeal"); Payne v. Commonwealth,
357 S.E.2d 500, 508 (Va. 1987) ("The right to appellate review is a statutory right and is not a
necessary element of due process"); Saunders v. Reynolds, 204 S.E.2d 421, 423 (Va. 1974) ("the
right to appellate review is not a necessary element of due process").

147 McKane, 153 U.S. at 687.
148 Id. The Court's statement regarding the absence of a constitutional right to appeal was

arguably dictum as it was unnecessary to the decision in the case. The issue was whether defend-
ants, who had a statutory right to appeal, also had an absolute constitutional right to bail pend-
ing appeal. For a discussion of this point see David Rossman, "Were There No Appeal": The
History of Review in American Criminal Courts, 81 J. CRiM. L. & CRIMINOLOGY 518, 520 (1990)
("holding" that criminal defendants have no due process right to automatic appellate review, is
actually dictum and "while review per se may not have been seen as a fundamental right of
criminal defendants, there is nothing to suggest that the Due Process Clause was intended to
condone leaving the final determination of all constitutional issues to an individual trial judge").
See generally Daniel J. Meltzer, Harmless Error and Constitutional Remedies, 61 U. Cm. L. REv.
1 (1994) (historical overview of the criminal appeal).

149 McKane, 153 U.S. at 688.
150 Id. at 687-88.
151 As explained in Rinaldi v. Yeager, 384 U.S. 305, 310-11 (1966): "This Court has never

held that the States are required to establish avenues of appellate review, but it is now funda-
mental that, once established, these avenues must be kept free of unreasoned distinctions that
can only impede open and equal access to the courts."

152 469 U.S. 387 (1985).



CIvIL RIGHTs LAW JOURNAL

right. The State of Kentucky argued that because it had no duty to
provide appellate review, it had no duty to comply with the Constitu-
tion when it did provide appellate review. 53 Holding that the State
did have such a duty, the Supreme Court stated: "[W]hen a State opts
to act in a field where its action has significant discretionary elements,
it must nonetheless act in accord with the dictates of the Constitution

",154

In the past one hundred years since McKane, the U.S. Supreme
Court has held that numerous federal constitutional rights apply to
state criminal proceeding, and constitutional criminal procedure has
changed greatly. Despite the change, the Court has not yet held that
due process compels a state to provide appellate review in criminal
proceedings. 155 The only member of the Supreme Court to challenge
McKane's conclusion was Justice William Brennan, who dissented in
Jones v. Barnes:156

The Court surprisingly announces that "[tihere is, of course, no consti-
tutional right to appeal." That statement, besides being unnecessary
to its decision, is quite arguably wrong.

[If the question were to come before us,] I have little doubt that ... we
would decide that a State must afford some opportunity for review of
convictions, whether through the familiar mechanism of appeal or
through some form of collateral proceeding. There are few, if any,
situations in our system of justice in which a single judge is given unre-
viewable discretion over matters concerning a person's liberty or
property, and the reversal rate of criminal convictions on mandatory
appeals in the state courts, while not overwhelming, is certainly high

153 Id. at 400.
154 Id. at 401. The Court supported this proposition by analogizing appeals to other state

programs:
For instance, although a State may choose whether it will institute any given welfare pro-
gram, it must operate whatever programs it does establish subject to the protections of
the Due Process Clause. Similarly, a State has great discretion in setting polices gov-
erning parole decisions, but it must nonetheless make those decisions in accord with the
Due Process Clause.

Id. at 401 (citations omitted).
155 Jones v. Barnes, 463 U.S. 745, 757 n.1 (1983) (Brennan, J., dissenting).
156 463 U.S. 745 (1983) (defense counsel assigned to bring an appeal from a criminal con-

viction did not have a constitutional duty to raise every non-frivolous issue requested by the
defendant).

[Vol. 6:1
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enough to suggest that depriving defendants of their right to appeal
would expose them to an unacceptable risk of erroneous conviction.'5 7

An argument that the Due Process Clause requires some sort of
appeal as of right on the merits presumably would be based in part on
the sort of analysis that one finds in Mapp v. Ohio,15 decided in 1961,
in which the Court applied the exclusionary rule to the states. In
Mapp, the Court, among other things, noted the trend among the
states concerning the adoption of the exclusionary rule, since its 1949
decision in Wolf v. Colorado. 1'5 9 Even though at one point saying that
the analysis was not basically relevant, the Court nevertheless seemed
to rely on the fact that between 1949 and 1961 approximately five
states had abandoned their opposition to the exclusionary rule.'6 It
was still true, as Justice Harlan pointed out in his dissent, that roughly
half of the states refused to apply the exclusionary rule. 61

157 Id. at 757 n.1 (citations omitted). It is not clear from Justice Brennan's separate opinion
in Jones whether he had in mind appeal as a matter of right on the merits or rather some form of
discretionary review, as in Virginia.

158 367 U.S. 643 (1961).

159 338 U.S. 25 (1949).
160 Mapp, 367 U.S. at 651.
161 He referred to a "recent survey indica[ting] that at present one-half of the States still

adhere to the common-law non-exclusionary rule." Id. at 680. The majority in Mapp relied on
figures presented in an appendix in Elkins v. United States, 364 U.S. 206, 224-32 (1960). The
Elkins appendix shows that prior to Wolf, twenty-nine states did not follow the exclusionary
rule, eighteen followed the rule, and one state was undecided. As of 1960 (the date of Elkins),
twenty-four states did not follow the exclusionary rule, and twenty-six accepted it. Thus,
between 1949 and 1960 there was a net decline of five in the number of states opposing the
exclusionary rule. (The undecided state apparently chose to accept the rule; also Alaska and
Hawaii, which as territories had previously adhered to the rule, were admitted to the Union as
states).

In the Eighth Amendment area (cruel and unusual punishment) the Court has utilized a
similar analysis, although requiring a greater degree of consensus than that demonstrated in
Mapp. Compare Stanford v. Kentucky, 492 U.S. 361, 369 (1989) (insufficient consensus in oppo-
sition to execution of 16 and 17 year-olds when only fifteen death penalty states declined to
impose the death penalty on 16 year-olds and 12 declined to impose it in 17 year-olds), with
Coker v. Georgia, 433 U.S. 584, 595-96 (1977) (only one state permitted death penalty for rape);
Enmund v. Florida, 458 U.S. 782, 792 (1982) (only eight states permitted death penalty for par-
ticipation in robbery in which accomplice takes life); Ford v. Wainwright, 477 U.S. 399, 408
(1986) (adequate hearing on insanity required in part because "no State in the Union" permitted
execution of the insane); Solem v. Helm, 463 U.S. 277, 300 (1983) (life sentence without parole
invalid in part because petitioner "was treated more severely than he would have been in any
other State"). It would seem that the state consensus regarding the availability of appeals on the
merits as of right would satisfy the more stringent Eighth Amendment requirements as elabo-
rated in death penalty cases.



CiviL RiGHTs LAW JOURNAL [Vol. 6:1

With respect to the issue of appeal on the merits, it would appear
that forty-seven jurisdictions now afford appeal as of right on the mer-
its in criminal cases. 162 This virtual consensus would seem to satisfy
the requirements of Mapp that the particular right be endorsed widely
by the states in order for it to be considered a part of due process.

It is not merely the consensus among the states, however, that
supports the argument in favor of a due process right to automatic
appellate review on the merits. The U.S. Supreme Court has recog-
nized that "direct appeal is the primary avenue for review of a convic-
tion or sentence [and when] the process of direct review.., comes to
an end, a presumption of finality and legality attaches to the convic-
tion and sentence."163 As a result, without appellate review a viola-
tion of one's constitutional rights is not likely to be remedied. For this
reason, the right to appeal is "preservative" of all of a criminal
defendant's constitutional rights.

Additionally, as a result of the tremendous development of law
surrounding these rights, criminal trials have grown increasingly com-
plex, making a violation of these rights more likely to occur. 64 Error

162 See supra text accompanying note 39 and Bundy v. Wilson, 815 F.2d 125, 130 (1st Cir.
1987). Bundy considered the constitutionality of New Hampshire's discretionary appellate sys-
tem where criminal defendants were denied a transcript and the opportunity to make an oral
presentation before the appeals court. Id. at 125. The Court held that, while New Hampshire's
system of criminal appeals is discretionary rather than automatic, if a transcript is provided due
process is satisfied because criminal appellants have an "adequate opportunity to present their
claims fairly within the adversary system." Id. at 130 (citation omitted).

163 Barefoot v. Estelle, 463 U.S. 880, 887 (1983).
164 See, e.g., Marc M. Arkin, Rethinking the Constitutional Right to a Criminal Appeal, 39

UCLA L. REV. 503 (1992):
Beginning with the right to counsel cases and the application of the exclusionary rule to
the states, the types and number of issues that arise in criminal trials have undergone
radical changes. .. . Throughout the 1960's and 1970's, constitutional criminal procedure
became increasingly intricate. The variety of constitutional issues that can be raised in
both state and federal criminal trials enhances the likelihood of trial error at the trial
level and the corresponding need for corrective appellate process. These rights are part of
the constitutional fabric, and the procedures-such as appeals-necessary to effectuate
those rights are therefore also part of that constitutional scheme.

Id. at 374-75 (citations omitted). Although the 1960s were a time of considerable change in the
area of criminal procedure, the notion that the Constitution could evolve was hardly new. In
refusing to be bound by any conception of an original understanding of "cruel and unusual
punishment," for example, the Court said in Weems v. United States, 217 U.S. 349, 373 (1910):

Legislation, both statutory and constitutional, is enacted, it is true, from an experience of
evils, but its general language should not, therefore, be necessarily confined to the form
that evil had theretofore taken. Time works changes, brings into existence new conditions
and purposes. Therefore a principle to be vital must be capable of wider application than
the mischief which gave it birth. This is peculiarly true of constitutions. They are not
ephemeral enactments, designed to meet passing occasions. They are, to use the words of
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at trial is not uncommon, and a significant number of appeals lead to
the modification or reversal of convictions. 165 As recognized by the
plurality in Griffin v. Illinois,"6 "Statistics show that a substantial pro-
portion of criminal convictions are reversed by state appellate
court.

167

In the context of death penalty criminal litigation, beginning with
Gregg v. Georgia,"6 the U.S. Supreme Court has often recognized the
importance of automatic appellate review as a means to remedy the
high degree of error unique to the criminal trial, and the provision of
automatic appellate review has been a critical factor in Court deci-
sions upholding state death penalty schemes. 69 Thus, the Court has
"emphasized repeatedly the crucial role of meaningful appellate

Chief Justice Marshall, "designed to approach immortality as nearly as human institutions
can approach it." The future is their care, and provision for events of good and bad
tendencies of which no prophecy can be made. In the application of a constitution, there-
fore, our contemplation cannot be only of what has been but of what may be. Under any
other rule a constitution would indeed be as easy of application as it would be deficient in
efficacy and power. Its general principles would have little value and be converted by
precedent into impotent and lifeless formulas. Rights declared in words might be lost in
reality.

Id. at 373 (citations omitted).
165 See, e.g., George Lobsenz, A Constitutional Right to Appeal: Guarding Against Unac-

ceptable Risks of Erroneous Conviction, 8 PUGET SOUND L. REv. 375 (1985) (examining the
experience of Washington State, which provides automatic appellate review from a criminal con-
viction in its constitution).

166 351 U.S. 12, 18-19 (1956).
167 As stated by Justice Brennan, "the reversal rate of criminal convictions on mandatory

appeals in the state courts, while not overwhelming, is certainly high enough to suggest that
depriving defendants of their right to appeal would expose them to an unacceptable risk of
erroneous conviction." Jones v. Barnes, 463 U.S. 745, 757 n.1 (1983) (Brennan, J., dissenting).

168 428 U.S. 153 (1976). In Gregg, the Court held that Georgia's death penalty scheme did
not violate the death penalty. As stated in a joint opinion by Justices Stewart, Powell, and Ste-
vens, "As an important additional safeguard against arbitrariness and caprice, the Georgia statu-
tory scheme provides for automatic appeal of all death sentences to the State's Supreme Court."
Id. at 198. As stated by Justice White, "An important aspect of the new Georgia legislative
scheme.. . is its provision for appellate review ... in every case in which the death penalty is
imposed." Id. at 211 (White, J., joined by Burger, C.J., and Rehnquist, J., concurring in the
judgment).

169 See Proffitt v. Florida, 428 U.S. 242, 253 (1976) (joint opinion of Stewart, Powell, and
Stevens, JJ.) (risk of arbitrary or capricious infliction of death penalty "is minimized by Florida's
appellate review system."); Jurek v. Texas, 428 U.S 262, 276 (1976) (joint opinion of Stewart,
Powell, and Stevens, JJ.) ("By providing prompt judicial review of the jury's decision in a court
with statewide jurisdiction, Texas has provided a means to promote the evenhanded, rational,
and consistent imposition of death sentences under law."); Zant v. Stephens, 462 U.S. 862, 890
(1983) (decision to uphold death penalty in that case "depends in part on the existence of an
important procedural safeguard, the mandatory appellate review of each death sentence by the
Georgia Supreme Court to avoid arbitrariness and to assure proportionality.").
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review in ensuring that the death penalty is not imposed arbitrarily or
irrationally. '170 Moreover, statistics reflect that meaningful appellate
review has played this crucial role in catching trial error in capital
cases.'71 As emphasized by Justice Thurgood Marshall,

[s]tatistics make clear that in the absence of some form of appellate
review, an unacceptably high percentage of criminal defendants would
be wrongfully executed-"wrongfully" because they were innocent of
the crime, undeserving of the severest punishment relative to similarly
situated offenders, or denied essential procedural protections by the
State.172

Given that the overwhelming majority of states provide criminal
defendants with an appeal of right, that criminal procedure has grown
increasingly complex, and that courts have recognized the importance
of appeal in catching error at trial, "it is hard to believe that concepts
of due process have not yet evolved to the point where ordered liberty
demands an opportunity to appeal.' '1 73

V. THE UNITED STATES SUPREME COURT'S LIKELY RESPONSE TO

EQUAL PROTECTION AND DUE PROCESS ARGUMENTS

Prediction of what the U.S. Supreme Court would do in any par-
ticular case is made difficult by two factors: (1) Usually there are rea-
sonable arguments on both sides of the issue; (2) the composition of
the Court may have changed since prior decisions, making it difficult
often to know how the new justice or justices would respond to the
issue. With respect to the due process issue, the chance that the Court
would find a right of review on the merits in criminal cases is remote
in light of its off-repeated dictum in McKane v. Durston. Would the
Court simply convert the McKane dictum into a holding? Here one
must consider the present composition of the Court. Even in 1983
Justice Brennan was the only member of the Court to express any
doubts about the continuing validity of McKane. The changes in the
Court's composition since 1983 would hardly seem to favor the

170 Parker v. Dugger, 498 U.S. 308, 321 (1991).
171 Whitmore v. Arkansas, 495 U.S. 149, 170-71 (1990) (Marshall, J., dissenting).
172 Id. at 171.
173 See Costello, supra note 44, ch. 62, n.29.
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defendants in criminal cases, especially those originating in the state
courts.

17 4

The equal protection argument might provide a greater chance of
success since it has not been expressly considered before. In other
words, the Court would not have to overturn any prior precedent in
order to accept this argument. If the Court were to follow the
approach that it has used relatively recently with respect to discrimi-
nations between rich and poor in the criminal justice context, then
chances of success on the part of the appellant in the present context
would not appear to be very good. The Court has tended to merge
due process and equal protection analysis when it has considered dis-
parate treatment of rich and poor in the criminal justice context, say-
ing in effect that the only real question is whether defendants have an
adequate opportunity to present their appeals.'75 If this approach
were applied, the Court might very well conclude that defendants in
Virginia who wish to appeal have an adequate opportunity, as they
may write briefs and argue the question whether the case should be
heard on the merits. The Court has not yet applied this analysis in the
context of discriminations between civil litigants and criminal defend-
ants. Thus, as usual, we find that there are arguments on both sides of
the question, and this of course makes prediction most difficult. Once
again, if we refer to the present composition of the Court, we find that
a majority of the present court does not generally seem inclined to
decide cases in favor of defendants in criminal cases. For this reason,
even though very strong equal protection arguments in favor of a right
of appeal on the merits can be made, the chances of ultimate success
would not appear to be greater than fifty percent.

VI. POLICY ARGUMENTS APPROPRIATE FOR CONSIDERATION BY
THE LEGISLATURE

Virginia's procedure for appellate review of criminal cases argua-
bly imposes unnecessary costs on the criminal defendant, the Com-
monwealth, and the courts. Thus, providing automatic appellate

174 During the 1994 term of the United States Supreme Court, for example, the Court
decided four state criminal cases by full opinion. All four were decided in favor of the state.
US. Supreme Court 1994 Term, 109 HARV. L. REV. 10, 348 (1995).

175 Bearden v. Georgia, 461 U.S. 660 (1983).
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review to criminal defendants might actually advance Virginia's inter-
est in efficiency. 176

As pointed out in Part II, under the current discretionary appel-
late system, a criminal defendant, rather than simply filing an auto-
matic appeal, must first file a lengthy petition for appeal, discussing
assignments of error, with the clerk of the Court of Appeals. 77 In
response, the appropriate Commonwealth's Attorney must file an
opposition brief.1 78  The criminal defendant's petition is referred to
one judge, who may grant or deny the petition. 79 If, as typically hap-
pens, the judge denies the petition for appeal, the criminal defendant
is entitled to make, before a three-judge panel, a ten minute argument
in support of the petition. 80 If all of the judges vote to deny the peti-
tion, their order must state the reasons for denial,'8 ' and a criminal
defendant may petition for a rehearing, to be conducted by the same
panel.' 82

Before, and despite, the eventual likely denial of the petition, the
criminal defendant, the Commonwealth, and the court must undergo
these lengthy and time-consuming procedures. Moreover, if the peti-
tion is granted, the criminal defendant, the Commonwealth, and the
court must essentially repeat procedures followed in the petition pro-
cess. Specifically, if a petition is granted, the Attorney General and
the defendant must submit appellate briefs.'8 3 For the criminal
defendant, this appellate brief typically duplicates in content the pre-

176 Virginia's system of appellate procedure has been criticized as unduly inefficient in the
past. In Murray v. Giarratano, 492 U.S. 1 (1989), the Supreme Court held that the Due Process
and Equal Protection Clauses did not require that Virginia provide counsel to indigent death
row inmates seeking to initiate collateral post conviction proceedings. Dissenting Justice Stevens
stressed the unwieldiness of Virginia's system of appointing counsel only after the inmate filed a
nonfrivolous claim:

[M]ultiple filings delay the conclusion of capital litigation and exacerbate the already seri-
ous burden these cases impose on the State's judicial system and the legal department. It
seems obvious that professional preparation of the first postconviction petition, by reduc-
ing successive petitions, would result in a net benefit to Virginia.

Id at 29-30. (Stevens, J., joined by Brennan, Marshall, and Blackmun, JJ., dissenting); see also
Bundy v. Wilson, 815 F.2d 125, 134 (1st Cir. 1987) ("We may wonder whether the administrative
efficiency component of the State interest at stake here actually may be helped, rather than
hindered, by adopting the additional procedural safeguards sought.")

177 See supra text accompanying notes 21-26. VA. S. CT. R. § 5A:12 (Michie Ann. 1996).
178 VA. S. CT. R. § 5A:13(b) (Michie Ann. 1996); VA. CODE ANN. § 2.1-124 (Michie 1995).
179 VA. CODE ANN. § 17-116.05:2(C) (Michie 1995).
180 VA. S. CT. R. § 5A:12(e) (Michie Ann. 1996).
181 VA. CODE ANN. § 17-116.05:2(D) (Michie 1995).
182 VA. S. CT. R. § 5A:15 (Michie Ann. 1996).
183 VA. S. CT. R. §§ 5A:19, 5A:20, 5A:21, 5A:25 (Michie Ann. 1996).
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viously-filed petition for appeal. For the Attorney General, this reply
brief typically duplicates in content the previously filed reply to the
petition. In addition, a criminal defendant may make a fifteen minute
oral argument."l Likewise, the Attorney General is entitled to a fif-
teen minute oral rebuttal argument. Here again, these oral arguments
closely resemble the previous oral petition presentations by the
defendant and the state.

When a panel denies a petition, the parties invest additional
effort in determining and arguing whether the denial of the petition
was proper, sacrificing additional time, labor, and resources that could
be saved with automatic appellate review. Similarly, when the panel
grants a petition, the parties have to endure a second, almost identical
proceeding (i.e., submission of briefs by the litigants, oral presentation
by the criminal defendant, review by the court), also sacrificing addi-
tional time, labor, and resources that could be saved with automatic
appellate review.

For Virginia, simply providing a criminal defendant with one
automatic appeal would be much more efficient and less complex than
requiring that all parties engage in a petition proceeding before an
appeal is granted.85 The current system simply creates obstacles and
disincentives for the criminal defendant to appeal, and, because more
work is required, may negatively affect the quality of the defendant's
representation if he or she does appeal. These are burdens that cer-
tain civil litigants need not shoulder.

VII. CONCLUSION

By providing an automatic right to appeal to civil litigants but
only a discretionary right to an appeal to criminal defendants, Virginia
has placed civil litigants in a "preferred appellate position" in relation
to that of criminal defendants. It is hard to reconcile this state of
affairs with the Supreme Court's pronouncement that "[w]hen an
appeal is afforded.., it cannot be granted to some litigants and capri-
ciously or arbitrarily denied to others without violating the Equal Pro-
tection Clause."' 8 6

184 VA. S. CT. R. § 5A:28(b) (Michie Ann. 1996).
185 For a recent article discussing cost-saving measures being taken by states see J. Thomas

Sullivan, New Mexico's Summary Calendar for Disposition of Criminal Appeals: An Invitation
for Inefficiency, Ineffectiveness and Injustice, 24 N.M. L. Rnv. 27 (1994).

186 Lindsey v. Normet, 405 U.S. 56, 77 (1972).
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Greater procedural safeguards are required when loss of liberty,
rather than loss of property, is at stake. Thus, Virginia's distinction in
treating criminal defendants worse than it treats other litigants seek-
ing appeal before the Virginia Court of Appeals arguably bears no
rational relationship to a legitimate governmental purpose, and
indeed is perverse in providing fewer rights to those who are entitled,
not merely to similar rights, but to greater rights. As a result, Vir-
ginia's disparate treatment arguably violates the Equal Protection
Clause of the Fourteenth Amendment of the U.S. Constitution. On
the basis of a virtual consensus among the states that defendants in
criminal cases ought to have an appeal as of right on the merits, an
argument can also be made that Virginia's system of criminal appeals
violates due process. Whether the U.S. Supreme Court would accept
either of these arguments is uncertain.

Virginia can remedy the arguable equal protection violation in
one of two ways: (1) by affording criminal defendants an automatic
right to an appeal, or (2) by affording civil litigants only a discretion-
ary right to an appeal. Given that Virginia is only one of three states
in the nation that denies criminal defendants an automatic right to an
appeal, and given the policy arguments in favor of affording an auto-
matic right of appeal on the merits, we hope that Virginia will take the
former course.
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