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Judy Madsen, the petitioner in Madsen v. Women's Health
Center,' along with other groups and individuals, picketed and demon-
strated on a public street adjoining the respondent's health clinic. The
Women's Health Center initially sought a temporary injunction
against the anti-abortion protestors. The Florida Circuit Court, Semi-
nole County, granted an injunction that "permanently enjoined peti-
tioners from blocking or interfering with public access to the clinic,
and from physically abusing persons entering or leaving the clinic."2

However, the respondents returned to court only six months later,
seeking to expand the scope of the initial injunction. The respondents
complained that the original injunction was having little, if any, impact
on restraining the petitioners' activities. The trial court agreed, find-
ing that "despite the initial injunction, the protestors continued to
impede access to the clinic."' 3 Thereafter, the trial court issued a sec-
ond, broader injunction designed to (i) limit demonstrations, (ii) cre-
ate various "buffer zones" around the clinic, and (iii) restrict speech.4
On appeal, the Florida Supreme Court found that the injunction was
narrowly tailored to serve a significant governmental interest, and left
open ample alternative channels of communication.5 When this case
reached the United States Supreme Court, the Court analyzed the
validity of the injunction under a newly fashioned test. The majority

1 114 S. Ct. 2516 (1994).
2 Id. at 2521.
3 Id.
4 Id. at 2522.
5 Madsen v. Women's Health Center, 626 So. 2d 664, 672-73 (Fla. 1993).
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held that any restraint placed on an individual or group's ability to
communicate must "burden no more speech than necessary to serve a
significant government interest."6

This Note will explore the variety of tests, articulated by case
precedents and dissenting opinions, which courts have used to analyze
the validity of content-neutral injunctions. Part I examines various
methods by which government regulates free speech rights, with par-
ticular attention to differences between content-neutral and content-
based restrictions. Part II explains and critically assesses the Madsen
court's abandonment of the time, place, and manner test when dealing
with content-neutral injunctions and their creation of a new "interme-
diate-plus scrutiny." Part III examines the use and efficacy of the
rational basis review standard to content-neutral injunctions, as
adopted by Justice Steven's dissent in Madsen. Part IV explores the
applicability of the strict scrutiny model advocated by Justice Scalia in
his Madsen dissent. Scalia chose to apply strict scrutiny to all injunc-
tions that target a specific speaker, regardless of whether the injunc-
tion is content-based or content-neutral. Part V examines the
applicability of the intermediate scrutiny test for speech regulations in
a public forum, also known as the reasonable time, place, and manner
restriction, which was rejected by the majority and the two dissenting
justices in Madsen. This section also discusses numerous lower court
opinions that have relied on this test for content-neutral injunctions in
the anti-abortion arena.

Finally, this Note concludes that the Supreme Court should not
have created the "intermediate-plus" scrutiny test as applied to
speech-restrictive, content-neutral injunctions because it could have
reached the same result by using the intermediate scrutiny, time,
place, and manner approach to content-neutral injunctions. This
newly designed standard for scrutinizing content-neutral injunctions
may lead to future decisions that fail to accord proper weight to the
rights of women who wish to have an abortion.

I. GOVERNMENT REGULATION OF FREE SPEECH RIGHTS

The First Amendment provides, in pertinent part, that "Congress
shall make no law... abridging the freedom of speech." 7 While the
First Amendment protects the free flow of ideas, courts do not always

6 Madsen, 114 S. Ct. at 2525.
7 U.S. CONST. amend. I.
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recognize this right as absolute.s When the Government wants to reg-
ulate a citizen's speech, courts typically weigh the importance of one's
right to free speech against the policy behind the regulation.

The Supreme Court on numerous occasions has recognized that
the goal of the First Amendment is to provide for "the widest possible
dissemination of information."9 However, one's right to free speech
does not extend to the right to express one's views at all times, in
every place, and in any manner. Thus, the speaker's interest in the
communicative activity must be balanced against the government's
purported interest in regulating the expression.

Restrictions that seek to forbid communication of one's ideas are
either content-based or content-neutral. The former is typically
afforded strict scrutiny, while the latter receives intermediate scrutiny.

If the government seeks to regulate speech because of the
message it conveys, i.e., a subject matter restriction, then a court will
consider the restriction to be content-based. A restriction may also be
content-based if directed at the identity of the speaker or the intended
audience, or even if the regulation is aimed at a particular viewpoint. °

Content-based regulations must satisfy strict scrutiny review; thus,
unless the speech is an unprotected category of speech," the Govern-
ment must have a compelling governmental interest, furthered by a
narrowly tailored regulation, before it may forbid the communication
of a specific idea.

Police Department v. Mosley 2 is an example of an invalid con-
tent-based regulation. In that case, the Supreme Court reviewed an
ordinance that defined permissible picketing by its subject matter.
Justice Marshall wrote, the government "may not select which issues
are worth discussing or debating in public facilities.., and must afford

8 Some types of speech are not entitled to First Amendment protection. These types of
speech or expression include obscenity, Paris Adult Theatre I v. Slaton, 413 U.S. 49, 54 (1973),
inciting violence, Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942), or imminent law-
less action, Brandenburg v. Ohio, 395 U.S. 444 (1969). Cf. Milkwagon Drivers v. Meadowmoor
Dairies Inc., 312 U.S. 287 (1941) (regulation of expressive conduct combined with violence per-
mitted). Furthermore, speech accompanied by physical abuse, Wisconsin v. Mitchell, 113 S. Ct.
2194 (1993), or trespass, Hudgens v. N.L.R.B., 424 U.S. 507, 515 (1976), is not entitled to First
Amendment protection.

9 Associated Press v. United States, 326 U.S. 1, 20 (1945); see also United States v. Grace,
461 U.S. 171, 179 (1983) (finding federal statute that banned distribution of leaflets on public
sidewalks in front of United States Supreme Court building unconstitutional).

10 Police Dep't of Chicago v. Mosley, 408 U.S. 92 (1972).
11 See Madsen, 114 S. Ct. at 2521.
12 408 U.S. 92 (1972).
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all points of view an equal opportunity to be heard."' 3 Because the
local government sought to forbid the communication of certain ideas,
but could not articulate a narrowly-drawn, compelling state interest,
the court declared the ordinance invalid.

Restrictions not based on the content of speech, but rather on the
citizen's conduct, are known as a content-neutral regulation. This
type of regulation is typically subjected to the intermediate scrutiny
standard, under which a court should validate reasonable time, place,
and manner regulations. Thus, content-neutral restrictions undergo
less scrutiny than a content-based restriction. A content-neutral regu-
lation can survive judicial scrutiny if the restriction is narrowly tai-
lored to a substantial governmental interest. Under content-
neutrality, the level of scrutiny is not as rigorous because such a regu-
lation restricts expression without regard to its content.' 4 So long as
the restriction was not promulgated because the government dis-
agreed with the particular message, courts will generally uphold the
restriction.

Ward v. Rock Against Racism 5 provides an example of the judi-
cial treatment afforded to content-neutral regulations. In Ward, the
Supreme Court upheld New York City's municipal noise regulation
since there was no violation of the free speech rights of the musicians
who wanted to perform at a rock concert. The Court reasoned that
the municipal noise regulation was designed to prevent unwanted dis-
turbances to the surrounding residents; therefore, the restriction on
expressive activity had only an "incidental effect" on a limited number
of speakers and their respective messages. 16 Because the purpose
behind the regulation was unrelated to the message conveyed, the
ordinance was found to be content-neutral.17

Prior to Madsen, the content-based/content-neutral dichotomy
appeared to be the crucial determinant of the level of scrutiny applied
to government-imposed speech restrictions. However, Madsen aban-
doned the content-based/content-neutral test by adding another con-

13 Id. at 96.
14 Clark v. Community for Creative Non-Violence, 468 U.S. 288, 295 (1984) (permitting

prohibition of camping in certain national parks because the content-neutral restriction was not
triggered by expression).

15 491 U.S. 781 (1989).
16 Id. at 791.
17 Id.; see also Kovacs v. Cooper, 336 U.S. 77, 82-85 (1949) (upholding prohibition of sound

trucks on public streets because the restriction was unconnected to the content of speech).
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sideration-whether the regulation was created by a statute or an
injunction. 18

This new test created a split decision about the validity of the
injunction. The trial court, in promulgating the injunction, designed
six restrictions. The Supreme Court invalidated four of those restric-
tions. The Court held the 36 foot "buffer zone to the north and west
of the clinic (as it abutted private property), a blanket ban on "images
observable" (i.e., the use of posters, signs and pictures), a 300 foot no-
approach zone around the clinic and a 300 foot no-approach zone
around staff residence, all burdened speech more than necessary to
accomplish the goals of limiting threats to clinic patients and staff.
The court upheld the 36 foot "buffer zone" to the south and east of
the clinic (adjacent to public areas) and the noise restriction as valid
methods to protect access to the clinic and afford patients a certain
level of quietude during recovery from surgery.

II. INTERMEDIATE-PLUS SCRUTINY-THE MAJORITY'S APPROACH
IN MADSEN

In Madsen, the threshold question for the Court was whether the
injunction presented a content-neutral or content-based restriction. 9

By agreeing with Florida's highest court, the Court declared the
injunction content-neutral, since the trial court's purpose in restricting
the protest activity outside the clinic was only "incidental to [the
protestors'] antiabortion message."'2 However, the Court declined to
apply the reasonable time, place, and manner test because the regula-
tion took the form of an injunction. Noting that "[t]here are obvious
differences... between an injunction and [a statute],"'" the majority
crafted a new standard of review that applies to content-neutral,
speech-restrictive injunctions. The underlying rationale for this dis-
tinction was, as stated by the majority, that "[i]njunctions ... carry
greater risks of censorship and discriminatory application . ... 22

Because injunctions can be tailored more directly to restrict the con-
tent, or the speakers, or the manner of communication, the Court
devised an "intermediate-plus scrutiny" standard to combat this dan-

18 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2524 (1994).
19 Id. at 2523-25.
20 Id. at 2524.
21 Id.
22 Id.
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ger. The majority cited Califano v. Yamasaki23 as authority for this
new test.24 This test requires that the injunction "burden no more
speech than necessary to serve a significant government interest."'

By creating a distinction between speech-restrictive statutes and
injunctions, the Court complicated the content-neutrality/content-
based test. Both speech-restrictive statutes and injunctions are
attempts by the government to control a form of communication-the
only difference is that these regulations are created by two separate
branches of government. Instead of complicating matters by first
determining which governmental branch designed the restriction, the
test should primarily focus on whether a restriction is content-neutral
or content-based.

Although legislation is written with the intent to affect a larger
group of citizens than an injunction, the fact still remains that when it
comes to regulating speech, there are only two reasons for imposing
such a restriction: (1) to regulate the message conveyed; and (2) to
regulate conduct attendant to the speech. Thus, the Court's analysis
should focus on the government's intent when it first created the
restriction. Developing another level of analysis (i.e., determining
which branch created the regulation) only hampers attempts to cali-
brate the restriction's actual impact on the speaker and the commu-
nity at large.

The Madsen Court upheld the 36 foot buffer zone placed at the
front of clinic. This buffer was designed to prevent demonstrations
within the subject area but allowed sidewalk counseling to continue.
The Court determined that the type of activity banned within the
buffer zone was "focused protest," directed solely at the patients and
the clinic.26 Thus, this particularized picketing was "fundamentally
different from more generally directed means of communication that
may not be completely banned .... "27 The Court validated the frontal
buffer zone because it was designed to protect the ingress and egress

23 442 U.S. 682 (1979). The facts and law of Califano differ tremendously from Madsen.
Califano involved a challenge to §§ 204 and 205 of the Social Security Act. Respondents sought
and won class certification and injunctive relief at the federal level. The Supreme Court upheld
the injunction by affirming the rule that "injunctive relief should be no more burdensome to the
defendant than necessary to provide complete relief to the plaintiffs." Id. at 702.

24 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2526 (1994).
25 Id.
26 Id. at 2527.
27 Id. (citing Frisby v. Schultz, 487 U.S. 474, 486 (1988)) (construing narrowly an ordinance

to ban picketing of particular residences, but permitting picketing through a neighborhood).
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by patients and staff from focused protests that hindered the clinic's
daily operations. However, the 36 foot buffer zones on the back and
side of the clinic were invalidated because there was no evidence that
the clinic needed these buffers to prevent interference with its opera-
tion. Therefore, the Court found that the frontal buffer zone bur-
dened no more speech than necessary; whereas the side and back
buffer zones afforded too much protection to the clinic's operation to
the detriment of abortion protestors.

The Court also upheld local noise restrictions. In other contexts,
courts have upheld similar noise restrictions in the past.' Here, the
Court reasoned that "[n]oise control is particularly important around
hospitals and medical facilities during surgery and recovery periods

..29 Applying the new intermediate-plus scrutiny standard, the
Court found that the burden on speech went no further than necessary
to protect the patients' welfare."

In addition to striking down the 36 foot buffer zone to the side
and rear of the clinic, the Court struck down the prohibition on
"images observable" (i.e., posters, placards and signs), the ban on
protestors making uninvited physical approaches to people within 300
feet of the clinic, and the proscription on picketing within 300 feet of
the residences of the clinic's staff.'

First, the Court found that the "images observable" prohibition
was too broad. Although the ban was crafted with the intent to pro-
scribe signs that could be interpreted as threats, the ban went further
than merely limiting threats. 2 The Court reasoned that the "images
observable" restriction differed from a noise restriction. It deter-
mined that the clinic cannot control what its patients hear-patients
who are subjected to loud noises cannot "shut off" their ears as it is
physiologically impossible. Conversely, clinics can control what their
patients see by simply pulling the curtains.

Moreover, the signs could not be banned for allegedly creating
anxiety among patients. The Court reasoned that the level of anxiety
experienced by a patient due to the display of these "images observa-

28 Grayned v. City of Rockford, 408 U.S. 104 (1972); Ward v. Rock Against Racism, 491
U.S. 781 (1989); Frisby v. Shultz, 487 U.S. 474 (1988); see also N.L.R.B v. Baptist Hospital, 442
U.S. 773 (1978) (affording captive audience protection).

29 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2528 (1994).
30 Id.
31 Id. at 2528-29.
32 Id.
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ble," could be interpreted as a form of disagreement with the anti-
abortion protest message.33 Thus, had the Court upheld the prohibi-
tion on "images observable," it would have in effect been condoning
objections to that message, and thereby controlling the content of
speech.

Second, the prohibition against protestors approaching any per-
son within 300 feet of the clinic was also determined to be too broad.34

The injunction allowed the protestors to approach persons within this
area only if there was "consent" to such contact.35 However, the
Court recognized that public debate, even if insulting or outrageous,
must be tolerated under First Amendment principles. 36

Finally, the Court struck down the prohibition against picketing
or demonstrating within 300 feet of the residences of clinic staff.
While the Court acknowledged the importance of the state's interest
in protecting the sanctity of the home, the 300 foot zone went too
far.3

7

In rejecting all three prohibitions, the Court applied its new inter-
mediate-plus scrutiny test and found that each burdened speech more
than necessary to provide appropriate relief to the clinic.

Typically, courts may issue injunctions "only with a showing that
there is a reasonable danger that the defendant will imminently flout a
legal obligation or that, having once flouted the legal obligation, the
defendant will do so again. '38 The majority's approach in Madsen,
ignores the traditional use of injunctions-to stop lawlessness. This
new test gives too much leeway to protestors who seek to prevent
innocent citizens from exercising their fundamental, legal rights.

An injunction is the most efficient and effective way to allow
innocent citizens to continue their lawful behavior free from protest
activities that are prone to engender more than the exercise of free
speech. The Court has already recognized that speech, by itself,

33 Id.
34 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2529-30 (1994).
35 Id. at 2522.
36 Id. at 2529 (citing Boos v. Barry, 485 U.S. 312, 322 (1988)).
37 Id. at 2529-30 (citing Frisby v. Schultz, 487 U.S. 474 (1988)) (noting that the zone created

in Madsen was "much larger than the zone provided for in the ordinance ... approved in
Frisby.").

38 Bruce Fein, Should Free Speech Depend on Who's Using the Bullhorn, THE CONN. L.
TRIm., Jul. 26, 1994, at 23.
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should be treated differently from speech combined with conduct.39

"Under this... speech/conduct distinction, government may regulate
the clash of bodies, but not the stirring of hearts and minds."'

Unless there is flagrant abuse of judicial power in creating an
injunction, lower courts, in sifting through which activities merit First
Amendment protection, deserve more deference than they are
accorded under intermediate-plus scrutiny. Unlike appellate courts,
including the Supreme Court, trial judges are not bound by a cold,
impersonal record. Trial judges watch testimony and are exposed to
nuances that an appellate brief cannot accurately reflect. A more def-
erential test for reviewing injunctions is needed so that trial judges
may retain the power to effectively enjoin imminent, lawless conduct
in their communities.

The suggested purpose behind the creation of this new test was to
give less deference to government while enhancing the modes of
expression of those who have been targeted by a judicially-imposed
restriction. However, the Court's decision appears to be more of an
attempt to placate both sides by allowing each side to claim victory.
Furthermore, this ruling is a balancing test which affords a reviewing
court too much authority to question a trial judge's fact-finding. Thus
far, this new intermediate-plus standard appears to apply to the lim-
ited situation of injunctions aimed at specific speakers, but it is
designed under the guise of content-neutrality. Therefore, reviewing
courts could potentially examine similarly-created, content-neutral,
speaker-specific injunctions using nontraditional, nonrestrictive
analysis.

Furthermore, because the test allows reviewing courts to give less
deference to a trial court's findings, there is an increased possibility
that litigation of issues not definitively decided by Madsen will
explode at the appellate level. Since this new test requires an even
greater evidentiary showing than before, it will also increase uncer-

39 See R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) (finding ordinance unconstitutional
because it imposed special prohibitions on speakers who expressed views on disfavored subjects
of race, color, creed, religion or gender); see also Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993)
(upholding ordinance because it was directed at conduct unprotected by the First Amendment
and not aimed at defendant's speech.)

40 Constitutional Law Scholars Assess Impact of Supreme Court's 1993-94 Term, 63
U.S.L.W. 2229, 2242 (Oct. 18, 1994) [hereinafter Law Scholars].
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tainty for litigants both seeking and challenging injunctions on
appeal.'

In its search for creating a new analysis solely applicable to con-
tent-neutral injunctions, the Court has limited one of the most power-
ful and effective tools a judge has at civil law-the power to prevent
an act from disrupting others who are engaged in legal activities. The
Supreme Court recognized the right to obtain an abortion in its
landmark decision, Roe v. Wade.41 However, in analyzing the subject
injunction, the Madsen Court ignored this fundamental right to an
abortion free from obstructions and thus failed to consider the rights
of third parties.43 Because Roe declared fundamental the right to an
abortion, it is entirely appropriate for a judge to use one of his most
powerful weapons to assist women who have been literally blocked
from receiving medical services.

While the right to freedom of speech is a constitutional guaran-
tee,44 when it is combined with potentially harmful conduct,45 any
attempt to regulate speech should not only consider the message con-
veyed, but should also look at the conduct involved and whether it
impinges on the legal rights of others. Madsen did not involve a
"pure" freedom of speech right. Instead, this case dealt with speech
combined with expressive conduct versus the right to seek an abor-
tion. Thus, the Court should have used its "plain" intermediate scru-
tiny test, rather than its new test, which risks the chance of condoning
conduct that violates the legal rights of innocent third parties exercis-
ing their fundamental right to obtain an abortion.

III. RATIONAL BASIS REVIEW-JUSTICE STEVENS' DISSENT IN
MADSEN

Justice Stevens believed that the appropriate standard with which
to measure the injunction's validity is rational basis review, and not
intermediate-plus scrutiny. Similar to the majority's approach, Ste-
vens believed injunctions and statutes should be reviewed under dif-

41 Id. at 2240.
42 410 U.S. 113 (1973).
43 The Madsen majority opinion, in section 2B, discusses the general rights of patients and

the need to protect their welfare. Yet, the opinion ignores the fundamental right to seek medical
services for an abortion. Madsen v. Women's Health Center, 114 S. Ct. 2516, 2528 (1994).

44 U.S. CONST. amend. I ("Congress shall make no law . . . abridging the freedom of
speech ... ").

45 See Madsen, 114 S. Ct. at 2521.
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ferent levels of scrutiny.' Stevens also agreed that Califano provided
the correct language for determining the constitutionality of an injunc-
tion,47 but he disagreed with the majority's "intermediate plus scru-
tiny" test, and their total abandonment of the time, place, and manner
test for content-neutral injunctions.'

Unlike the majority, Stevens views legislation as more susceptible
to treading on free speech rights because legislation is typically writ-
ten broadly, and, for the most part, in disregard of "individual culpa-
bility."'49 Using legislation to restrict expression is more dangerous in
Stevens' opinion, because there is no need to show a prior violation of
a statute before the regulation can take effect. On the other hand,
injunctions are typically targeted at an "individual or a limited group
of individuals" whose conduct violates the law or a prior injunction."
Therefore, there is less risk of censorship because the remedy is
focused to prevent previously-evidenced illegal activities. 1

Under the rationality review test, Stevens found unconstitutional
the 300 foot buffer zone, which prohibited anti-abortion protesters
from physically approaching patients and staff without prior consent.
To Stevens, this provision was a "reasonable time, place, and manner
restriction."52 Thus, he was unwilling to abandon this test completely.
Stevens further suggested that the other provisions of the injunction
addressed by the majority were not properly before the Court and,
therefore, should not have been decided by the Court.53

The first problem with Justice Stevens' use of rational basis
review for content-neutral, speech-specific injunctions is that, like the
majority's approach, he distinguishes between restrictions imposed by
the legislature and those created by the judiciary. Thus, Stevens'
rational basis review test falls prey to the same trap as the majority's
new test-it fails to analyze the government-imposed restriction on its
most basic level. Whether the speech restriction targets the message
conveyed or whether the restriction is based on the citizen's conduct
are the crucial issues and should have been addressed. Therefore, the

46 Id. at 2531.
47 Id.; see also Califano v. Yamasaki, 442 U.S. 682, 682 (1979).
48 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2532 n.3 (1994).
49 Id. at 2531.
50 Id.
51 Id.
52 Id. at 2532 n.3.
53 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2533-34 (1994).
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determination as to whether the restriction is content-neutral or con-
tent-based is only a secondary issue under Stevens' approach.

The other problem with using the rationality review test is that it
is too deferential to the government-imposed speech restriction. Pro-
fessor Kathleen M. Sullivan has suggested that Justice Stevens "rea-
soned that injunctions involve less risk of censorship because they do
not want to punish speech, but [instead they target] those whose con-
duct violates the law or a prior injunction, [and] such violators are
deserving of less judicial solicitude, not more .... ,54 However, there
is no guarantee that a court-imposed restriction will avoid punishing
speech, even inadvertently. Much protest activity occurs within a gray
area meriting close attention to First Amendment protections. In
1989, the Supreme Court found that burning the American flag, which
did not involve speech, was protected under the First Amendment
because there was a message behind the activity.

Similarly, the injunction in Madsen created questionable restric-
tions on protected First Amendment activity. For example, the Flor-
ida trial court prohibited protestors from using signs and posters to
upset patients inside the clinic. Like burning the American flag, this
activity involves little, if any, oration. However, the majority of the
Supreme Court felt that banning the use of "images observable"
would be too close to preventing communication because of the
message conveyed. Thus, while there is a need for reviewing courts to
give deference to lower court injunctions, too much deference may
overlook the fact that the activity is only secondary to the message
being conveyed.

IV. STRICT SCRUTINY-SCALIA'S DISSENT IN MADSEN

Justice Scalia, joined by Justices Kennedy and Thomas, attacked
the majority's decision as a "depart[ure] so far from the established
course of our jurisprudence that in any other context it would have
been regarded as a candidate for summary reversal."56 Mocking the
new standard as "intermediate-intermediate scrutiny," Scalia called
for strict scrutiny review, under which the regulation must be both

54 Law Scholars, supra note 40, at 2240.
55 Texas v. Johnson, 491 U.S. 397 (1989) (finding a speech/conduct distinction "is of no

moment where the nonverbal conduct is expressive ... and where the regulation of that conduct
is related to expression .... ").

56 Madsen, 114 S. Ct. at 2534 (Scalia, J., dissenting).
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necessary to serve a compelling state interest and narrowly drawn to
achieve that end.57 Under Scalia's approach, strict scrutiny review
would be imposed on all free speech injunctions, regardless of
whether the restriction is content-based or content-neutral.58 His dis-
sent cites three reasons for implementing this highest standard of
review.

First, injunctions that regulate speech should be analyzed under
the same strict scrutiny standard applied to content-based statutes.
The purpose behind enacting a content-based statute is "to suppress
the ideas in question rather than achieve any other governmental
aim."59 Similarly, an injunction can be written to suppress particular
ideas. Moreover, an injunction may be more dangerous because it is
not only directed at a particular type of expression but is also typically
restrictive of a particular individual or group. Such targeting of partic-
ular individuals or groups cannot be achieved by content-based legis-
lation with the same level of effectiveness and efficiency. Scalia noted
that content-based legislation typically targets content as the basis for
the restriction, not the group or individual-unlike injunctions, which
generally target particular citizens.6" In support of strict scrutiny
review, appropriate for speaker-specific, speech-restrictive injunc-
tions, Scalia remarked that this "injunction was sought against a single
issue advocacy group by persons and organizations with a business or
social interest in suppressing that group's point of view."61

Second, Scalia believed speech-restrictive injunctions merit strict
scrutiny review because they are created and implemented by individ-
ual judges.62 These judges usually do not have to explain their actions
to a voter constituency or compromise their opinions with legislators.
Trial court judges act primarily alone when they choose to impose an
injunction. Furthermore, these injunctions are usually the result of
disobedience to prior orders. 63 Therefore, Scalia intonated that
reviewing courts should scrupulously examine the trial court's imple-
mentation of any speech-restrictive injunction. The targeted members
of speech-restrictive injunctions must be protected against individual

57 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2538 (1994).
58 Id.
59 Id.
60 Id.
61 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2538-39 (1994).
62 Id. at 2539.
63 Id.
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judges who have become too personally involved in a case and can no
longer make detached rulings."4

Finally, Scalia wrote that because of the collateral bar rule, an
"injunction is a much more powerful weapon than a statute, and so
should be subjected to greater safeguards."65 The collateral bar rule
makes injunctions more powerful than statutes because one may not
disobey an injunction and then defend one's actions by claiming the
injunction is unconstitutional. A court's later finding that an injunc-
tion is unconstitutional will not exculpate one who has knowingly dis-
obeyed the injunction prior to such a finding.' This rule is motivated
by the desire to maintain both judicial integrity and compliance with
court imposed rules. Scalia does not attack the collateral bar rule
itself, but points out that this rule leaves protestors with a "Hobson's
choice. '67 If they continue to protest despite their knowledge of the
injunction, they will be subjected to contempt proceedings. The only
other choice is to remain silent until an appeal is made, assuming they
can afford such an expense.68

Scalia went on to attack the majority's decision for (1) creating a
new intermediate test and (2) using a lower standard than strict scru-
tiny. First, in Part IIB of his dissent, Scalia notes that the respondents
could not identify "a single speech-injunction case applying mere
intermediate scrutiny, '69 leaving no precedent for implementing the
new intermediate plus standard.70 Second, Scalia cites prior speech
injunction cases in which the Supreme Court relied on strict scrutiny-
type standards to determine an injunction's validity. In his discussion,
Justice Scalia discusses both NAACP v. Claiborne Hardware Co.71 and
Carroll v. President & Commissioners of Princess Anne ,72 two cases
relied on by the majority to create the new intermediate scrutiny-plus
test.

Scalia explained that the Carroll test used words similar to that of
strict scrutiny, indicating that the strict scrutiny test was the proper
standard with which to analyze a speech-restrictive injunction. That

64 Id.
65 Id.
66 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2539 (1994).
67 Id.
68 Id.
69 Id. at 2541.
70 Id.
71 458 U.S. 886 (1982).
72 393 U.S. 175 (1968).
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case stated that "[a]n order issued in the area of First Amendment
rights must be couched in the narrowest terms that will accomplish the
pin-pointed objective permitted by constitutional mandate and the
essential needs of the public order."73 Scalia noted that the language in
Carroll is stronger than the intermediate scrutiny test, where defend-
ants must show the existence of a significant government interest; the
test in Carroll is to be used only when there are "factors of excep-
tional application" or a compelling governmental interest.74

In Claiborne Hardware, the Supreme Court overruled the Missis-
sippi high court because the latter court failed to distinguish between
protected and unprotected activity.75 The Mississippi trial court
ordered an injunction to stop a significant amount of illegal behavior
that was coupled with demonstrations.76 The Supreme Court found
most of the activity within the demonstrations was protected by the
First Amendment and therefore was not illegal.77 In his Madsen dis-
sent, Scalia found that Claiborne Hardware recognized that any mix-
ture of protected and unprotected activity called for the application of
a "highly particularized burden of review."7 8 Furthermore, if one's
conduct may be sanctioned in another area of law, such as tort liabil-
ity, the regulation must be precise.79

Scalia's strongest argument for implementing the strict scrutiny
standard is that he viewed the injunction as content-based. 8 The
injunction not only prevented the named defendants from engaging in
numerous activities, but applied to "all those who wish to express the
same views as the named defendants [by deeming them to be] acting
in concert [with the named defendants]. 81 Because the injunction
had a residual coverage encompassing those who wished to express
the same views as the defendants, Scalia believed the injunction to be
content-based. There are three separate occasions where, as pointed

73 Madsen v: Women's Health Center, 114 S. Ct. 2516, 2542 (1994) (emphasis added) (citing
Carroll, 393 U.S. at 183). Italicized words, for Scalia, signalled a call for the highest level of
scrutiny.

74 Id. at 2542.
75 Claiborne Hardware, 458 U.S. at 910-911.
76 Id. at 888.
77 Id. at 930-31.
78 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2543 (1994).
79 Id. (citing NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916 (quoting NAACP v.

Button, 371 U.S. 415, 438 (1963))).
80 Id. at 2539.
81 Id. at 2540.
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out by Scalia, the trial court went so far as to admit that the injunction
would apply only to anti-abortion protestors.s2

In the final section of his dissent, Scalia attempted to apply the
new intermediate-plus test to the 36 foot zone, which enjoined the
petitioner's speech. He concluded that, as to this proscription, the
injunction should also be invalidated. Scalia reasoned, first, under the
majority's test, a significant governmental interest must be identi-
fied. 3 One of the interests the majority identified as important was
the concern for public safety and maintaining a free flow of traffic.' 4

Second, in order to issue an injunction, there must be a finding by the
trial court that the defendants violated either a state law or court
imposed injunction. Scalia found no determination by the trial court
that either a state statute or court injunction was violated. Here, the
lower court would have to find that the impediment of traffic was a
violation of the law.

As far as appears from the [trial] court's findings, [any impedi-
ments to traffic] were produced, not by anyone intentionally seeking
to block oncoming traffic, but as the incidental effect of persons
engaged in the activities of walking a picket line and leafletting on
public property in front of the clinic. s5

Third, if the injunction covers incidental effects caused by the
protestors legal activities, such as the momentary stoppage of traffic,
then the restriction is overbroad. Thus, the injunction must be
declared unconstitutional because it is not narrowly tailored; there is
an impermissible prevention of speech related activities that do not
rise to the level of unlawful conduct.'

Justice Scalia's approach to the injunction in Madsen is the exact
opposite of Justice Stevens'. While Stevens viewed injunctions as
involving less risk of censorship, Justice Scalia believed that, due to
the speaker-specific nature of the injunction and the problems
imposed by the collateral bar rule, there is a greater risk of censorship.
Similar to the problems cited in Part II and III of this Note, Scalia
ignores the importance of the content-neutral/content-based distinc-

82 Id
83 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2544 (1994).
84 Id.
85 Id. at 2546 (emphasis added).
86 Id. at 2546-47.
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tion. Scalia's test would not even separate the two, instead he focuses
on the target of the injunction; here, it is speaker-specific.

Scalia advocated the adoption of an entirely new methodology
for analyzing injunctions by calling for the use of strict scrutiny if the
injunction is content-neutral and speaker-specific. Although he cited
Claiborne Hardware87 and Carroll' to support the implementation of
strict scrutiny, the Supreme Court has never applied this standard to a
content-neutral injunction. Rather, this tough standard has been
reserved for only content-based regulations in the past. Thus, while
Scalia lashed out at the majority for creating its intermediate-plus
standard, Scalia also designed an entirely new approach for analyzing
injunctions.

V. TIME, PLACE, AND MANNER REGULATION

Prior to Madsen,89 the Supreme Court developed a three part test
for determining whether a content-neutral regulation is valid. State
control of speech will usually be upheld if the restriction: (i) is con-
tent-neutral;90 (ii) is narrowly tailored to serve a significant govern-
mental interest;91 and (iii) leaves open alternative channels for
communication.'

Thus, the government may restrict the time, place, and manner of
speech if these three elements are satisfied.93 However, because a
person's freedom of speech is a constitutionally-protected right, the
Court will generally prefer to err on the side of protecting First
Amendment rights over the government's attempt to regulate.

87 458 U.S. 886 (1982).
88 393 U.S. 175 (1968).
89 114 S. Ct. 2516 (1994).
90 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (holding a city's sound amplifica-

tion guideline content-neutral since it was justified without reference to the content of the regu-
lated speech).

91 U.S. v. Grace, 461 U.S. 171, 177 (1983) (invalidating a statute prohibiting all leafletting
and picketing on sidewalks adjoining the Supreme Court because the statute was not narrowly
drawn to serve a significant governmental interest).

92 Metromedia, Inc. v. San Diego, 453 U.S. 490 (1981).
93 One crucial requirement for a time, place and manner restrictions is that there is no

reference to the content of the regulated speech. See Ward, 491 U.S. 791; Clark v. Community
for Creative Non-Violence, 468 U.S. 288 (1984).
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A. Content-Neutrality

As already discussed in the first part of this Note, a content-neu-
tral restriction is a regulation that restricts expression, but is not based
on the content of speech.94 Prior case law and precedent have estab-
lished that in order for a regulation to be declared content-neutral, the
regulation must be neutral as to both subject matter and viewpoint. 95

In the anti-abortion protest arena, a determination of whether an
injunction is content-neutral has been applied by various lower courts
to examine an injunction's validity.96 Portland Feminist Women's
Health Center v. Advocates for Life,' a case decided by the Ninth Cir-
cuit, dealt with an injunction designed to prevent further interference
with medical services provided by an abortion clinic. The court deter-
mined that the injunction was content-neutral because the restriction
was both unrelated to the protestors' message and served a significant
governmental interest. Therefore, the Ninth Circuit upheld the lower
court's judicially created injunction.

On the other hand, in O.B.G.YN. Associations v. Birthright of
Brooklyn and Queens, Inc. , the injunction sought to enjoin the use of
certain words, such as "murder" and "kill". The New York Appellate
Division found that such a restriction went too far in limiting the

94 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) ("The principle inquiry in deter-
mining content-neutrality, in speech cases generally and in time, place or manner cases in partic-
ular, is whether the government has adopted a regulation of speech because of disagreement
with the message it conveys".)

95 Police Dep't of Chicago v. Mosley, 408 U.S. 92 (1972) (illustration of an impermissible
subject matter regulation where Court invalidated ordinance allowing peaceful labor picketing
near schools, but prohibiting all other picketing, since it was a content-based restriction); Boos v.
Barry, 485 U.S. 312 (1988) (holding regulation to be an unconstitutional viewpoint restriction; a
law may not forbid only those signs within 500 feet of a foreign embassy that are critical of the
foreign government). But see Madsen v. Women's Health Center, 114 S. Ct. 2516 (1994) (the
"fact that the injunction covered people with a particular viewpoint does not itself render the
injunction content or viewpoint based").

96 See National Organization of Women v. Terry, 886 F.2d 1339 (2d Cir. 1989), cert. denied,
110 S. Ct. 2206 (1990) (injunction designed to prevent obstruction of clinic entrance constituted a
significant governmental interest); American College of Obstetrician and Gynecologists, Penn-
sylvania Section v. Thornburg, 613 F. Supp. 656 (D.C. Pa. 1985) (finding harassment of clinic's
patients to have a potentially detrimental affect on medical procedures thereby justifying a sig-
nificant governmental interest in the injunction); see also Bering v. Share, 721 P.2d 918 (Wash.
1986), cert. dismissed, 479 U.S. 1050 (1987); Parkmed Co. v. Pro-Life Counselling, Inc., 457
N.Y.S.2d 27 (N.Y. App. Div. 1982); Chico Feminist Women's Health Center v. Scully, 256 Cal.
Rptr. 194 (Cal. Ct. App. 1989).

97 859 F.2d 681 (9th Cir. 1988).
98 407 N.Y.S.2d 903 (N.Y. App. Div. 1978).
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protestors' activities because it sought to suppress the content of their
message. Like the injunctions in Portland Women's Health Center
and O.B.G.YN. Associations, the injunction in Madsen, as already
discussed in Part II and III of this Note,' was held to be content-
neutral by the majority, as well as Steven's dissent. Thus, this injunc-
tion would have passed the first requirement of the reasonable time,
place and manner regulation and should have been scrutinized under
the remaining two requirements of being narrowly tailored to protect
a significant interest and leaving alternative channels of communica-
tion available to the protestors.

B. Narrowly Tailored to a Significant Government Interest

A court may rely on a variety of sources to assist its determina-
tion as to whether a restriction on free expression serves a significant
governmental interest. Generally, a court will not merely rely on case
law. Legislative intent and even administrative rules are also impor-
tant in analyzing the public policy goals behind regulating free expres-
sion. 100 Protest activity creating a mere inconvenience is not enough
to establish a significant governmental interest and therefore, without
showing something more substantial, public expression in that context
must be upheld.

Any restriction on free expression must be "narrowly tailored to
serve a significant governmental interest.""1 1 In order to be narrowly
drawn, a court must find that the stated interest for the restriction is
legitimate and does not interfere with the First Amendment. The gov-
ernment must avoid implementing restrictions that are "substantially
broader than necessary to achieve the government's interest. '102

Thus, a court must protect citizens against overbroad restrictions
because they not only impinge on constitutionally protected activity
but also because they may go beyond promoting a significant govern-
mental interest.

In Cox v. Louisiana,1 3 the Supreme Court ruled the state could
not prevent the distribution of leaflets in public places because the

99 Madsen, 114 S. Ct. at 2524, 2529-30.
100 Pierce v. Ortho Pharmaceutical Corp., 417 A.2d 505, 512 (N.J. 1980).
101 Ward v. Rock Against Racism, 491 U.S. 781, 796 (1989); Boos v. Barry, 485 U.S. 312,

321 (1988); Frisby v. Schultz, 487 U.S. 474, 484-85 (1988).
102 Ward, 491 U.S. at 800.
103 397 U.S. 559 (1965).
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governmental interest of litter prevention did not outweigh this vehi-
cle of communication.

[The] operative theory of the Court, at least for the leaflet situation, is
that, although it is a method of communication that interferes with the
public use of streets, the right to the streets as a public forum is such
that leaflet distribution cannot be prohibited and can be regulated
only for weighty reasons. 1°4

The Madsen decision could have relied on the Cox case to strike
down the ban on the "images observable" instead of relying on an
intermediate-plus or rational basis or strict scrutiny analysis. The Cox
Court weighed the interests of clean streets against the right to dis-
tribute leaflets and decided that such a regulation did not contain a
significant state interest. Similarly, the Madsen Court could have
weighed the interests of the right to picket in public with posters and
signs against the right of a citizen not to see that sign. These signs are
a form of pure speech and as such, are entitled to the highest level of
protection. °5 The Supreme Court could have easily found that the
signs and posters were nonverbal conduct related to expression and
therefore, the regulation of this expression did not promote a signifi-
cant governmental interest.

However, the Supreme Court appears to favor restrictions that
promote health, safety, or tranquility. In Heffron v. International
Society for Krishna Consciousness,'°6 the Supreme Court upheld a
state fair rule that proscribed distribution of printed material solely
from a licensed booth. The asserted significant government interest
was to maintain "orderly movement" at the state fair. 7 The Krishna
organization challenged that rule, yet the Court found that the respon-
dents' protection claim under the First Amendment was not enough to
overcome the state's significant health and safety concerns. The
Supreme Court noted that the special attributes of this state fair war-
ranted the restrictions imposed. °8 Furthermore, the Krishnas were
not completely prevented from expressing their view; the restriction
only limited the medium of expression specifically linked to public

104 Kalven, The Concept of the Public Forum: Cox v. Louisiana, Sup. CT. REV. 1, 21 (1965).
105 Texas v. Johnson, 491 U.S. 397, 416 (1989).
106 452 U.S. 640 (1981).
107 Id. at 650-51.
108 Id. at 651.
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safety, leaving available to the Krishnas the easily obtainable option
of operating licensed booths.

Similar to the Heffron decision, the Supreme Court in Madsen
recognized the importance of maintaining the orderly flow of traffic in
public places. Thus, the Madsen Court could have relied on Heffron
to uphold the 36 foot buffer zone which adjoined public areas. There
was no need to use any other test or to create a new standard because
there was sufficient precedent from the Heffron decision to use the
intermediate scrutiny analysis. Therefore, the need to keep the
clinic's entrance free from obstruction in Madsen could similarly be
upheld as a significant interest under the Heffron rationale.

The Heffron case could have also been used to strike down the
36 foot buffer zone adjacent to private property. Heffron supported
the use of restrictions for the public safety. 09 There was no evidence
that the protestors obstructed access to and from the clinic. 10 There-
fore, because the orderly movement of traffic and access to the clinic
was not hindered in these zones, there was no significant interest in
creating the buffer zones to the north and west abutting private
property.

Finally, the Heffron case, although recognizing the need for the
free flow of traffic, does not prevent all uninvited approaches in pub-
lic. Although the protestors made uninvited approaches toward
women seeking medical services from the clinic, the respondents
could not demonstrate that the creation of a 300 foot zone around the
clinic served a significant state interest. There was no evidence to
indicate that the protestors' activity within the 300 foot zone impeded
access to the clinic."' Therefore, the government had no significant
interest in keeping the entire zone free from activity as it was not
shown to obstruct any public right of way." 2

Both Frisby v. Schultz113 and N.L.R.B. v. Baptist Hospital,"4 rec-
ognized that there may be a significant government interest in protect-
ing people from being a "captive audience." In Frisby, certain
residential homes were subjected to targeted anti-abortion picketing.
In that case, the Supreme Court examined a town ordinance written

109 Id. at 654-55.
110 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2528 (1994).
111 Id. at 2528-29.
112 Id. at 2528.
113 487 U.S. 474 (1988).
114 442 U.S. 773 (1979).
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to prohibit protestors from engaging in this type of focused protest in
residential areas." 5 In Baptist Hospital, the Court examined a hospi-
tal rule designed to prevent patients from being exposed to upsetting
speech. The Supreme Court found in both cases that the need for
tranquility and privacy was a justifiable state interest, and in such
cases, outweighed the right to unencumbered free expression.

Both the Frisby and Baptist Hospital decisions could have been
used to support the restriction on the noise level around the clinic
rather than using the three other tests advocated by the majority, the
concurrence and the dissent respectively. These two cases held that
there is a significant state interest in protecting patients due to their
fragility after surgery." 6 Similar to Frisby and Baptist Hospital, the
women seeking medical services at the clinic in Madsen were patients
and were entitled to peace and tranquility when in the confines of the
clinic. Therefore, the Supreme Court had no reason to use any test
other than intermediate scrutiny because a precedent had already
been established.

Furthermore, the Frisby decision could have been used to strike
down the 300 foot no-approach zone around staff residences. The
Frisby court found that there was a significant government interest in
protecting residential homes from focused picketing, however
"[g]eneral marching through residential neighborhoods or even walk-
ing a route in front of an entire block of houses is not prohibited.""1 7

Thus, the 300 foot buffer zone around the staff residences was broader
than necessary to prevent a focused picket of a particular home. The
majority in Madsen even relied on Frisby in striking down this restric-
tion. Therefore, it was unnecessary to create a new standard of review
when existing law already supported a finding that a focused protest
of a particular residence was prohibited.

In the anti-abortion context, the lower courts have implemented
injunctions when a significant governmental interest has been identi-
fied. In 1989 the Second Circuit, in New York State National Organi-
zation for Women v. Terry,'1 8 upheld an injunction to protect the
ingress to and egress from clinics targeted by the respondents' protest
activities. Since the injunction protected the public safety by main-

115 Frisby, 487 U.S. at 484.
116 Id. at 484-85; see also Baptist Hospital, 442 U.S. at 786.
117 Frisby, 487 U.S. at 483.
118 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110 S. Ct. 2206 (1990).
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taining an orderly flow of traffic on the streets and sidewalks, the reg-
ulation was declared valid. Similarly, a Pennsylvania district court, on
remand from the United States Supreme Court, upheld an injunction
implemented against anti-abortion protestors. The cited governmen-
tal interest was to provide medical services free from interference and
to reduce possible endangerment to a patient's health and safety.119

These interests were found to be narrowly tailored, as well as signifi-
cant, and thus, were declared valid. 2

In Madsen, the majority used the "significant governmental inter-
est" language in its newly created "burdens no more speech than nec-
essary" test.121  Thus, because the language in the new test
incorporates the same language from the old test, the analysis and
outcome for determining the "significant governmental interest" issue
would be the same under either the intermediate-plus test or the
"plain" intermediate scrutiny standard. Therefore, this new approach
to content-neutral injunctions was not necessary because the newly
chosen test contains language very similar to the second prong of the
reasonable time, place and manner test. In determining this particular
prong, the final result would not have been any different if the major-
ity continued to use the "plain" intermediate scrutiny test.

C. Alternate Channels for Communication
If the government chooses to regulate free expression, it must

"leave open ample alternative channels for communication of the
information.' 1 22 Even if a restriction is content-neutral and narrowly
tailored to serve a significant governmental interest, the restriction
will not pass the reasonable time, place, and manner test if the
speaker is not left with an alternative forum where he or she may
attempt to engage others in conversation. 123

In Metromedia, Inc. v. San Diego, with a few limited exceptions,
the Supreme Court struck down a restriction that prohibited all bill-
boards containing non-commercial messages.1 24 Although this case

119 Id. at 1361; see also Portland Feminist Women's Health Center v. Advocates for Life, 859
F.2d 681 (9th Cir. 1988).

120 Terry, 886 F.2d at 1361.
121 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2525 (1994).
122 Metromedia, Inc. v. San Diego, 453 U.S. 490, 516 (1981) (quoting Virginia Pharmacy

Board v. Virginia Citizens Consumer Council, 425 U.S. 748, 771 (1976)).
123 Heffron v. International Soc'y for Krishna Consciousness, 452 U.S. 640, 655 (1981).
124 Metromedia, 453 U.S. at 513.
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involved the regulation of speech in the media, it also involved
restricting speech in a public forum.' 25 The Supreme Court stuck
down the ordinance because, inter alia, the Court found that the
restriction left speakers with no similar opportunity to convey their
message.

Similarly, both Kovacs126 and Heffron127 compelled the Supreme
Court to determine whether a restriction on free expression left
speakers with other means to communicate. The Kovacs case found
that prohibiting sound trucks on public streets did not limit the speak-
ers opportunity to use alternative means to win the attention of
others. Similarly, in Heffron, forcing members of the Krishna religion
to maintain a booth at a state fair instead of wandering amongst the
crowd did not foreclose other methods of communicating. These two
cases afforded the speakers the same opportunity to reach listeners in
a given forum; the relevant regulation only forced the speakers to
find an alternative manner by which to convey their message.

In the anti-abortion context, the Washington State Supreme
Court, in Bering v. Share,"2 determined that an injunction that pro-
hibited protest activity directly in front of a clinic was a valid regula-
tion. The injunction did not prevent all protest activity, only that
within a limited area, thereby leaving alternative means for communi-
cation available to the protestors.

In Madsen, 129 the outcome would have been the same using the
"alternative means" tests. Both the 36 foot buffer zone and noise reg-
ulation left the petitioners with ample means to communicate their
message in an alternative method. Similar to prohibition in Bering, 130
the 36 foot buffer zone in Madsen did not prohibit all forms of protest;
there was still ample opportunity to demonstrate close enough to the
clinic to express an anti-abortion message. Similarly, the noise restric-
tion would be valid as in Grayned1 I and Kovacs." 2 In these cases, the

125 Thus, Metromedia is applicable to analyzing Madsen because Madsen also dealt with a
public forum.

126 Kovacs v. Cooper, 336 U.S. 77 (1949).
127 Heffron v. International Soc'y for Krishna Consciousness, Inc., 452 U.S. 640 (1981).
128 721 P.2d 918 (Wash. 1986), cert. dismissed, 479 U.S. 1050 (1987).
129 114 S. Ct. 2516 (1994).
130 See Bering, 721 P.2d at 918.
131 Grayned v. City of Rockford, 408 U.S. 104 (1972).
132 336 U.S. 77 (1949).
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Supreme Court found that the government may require noise to be
kept at a minimum to preserve the public peace and tranquility.'33

As for the four parts of the injunction that were invalidated by
the Madsen majority, 34 these restrictions could similarly be struck
down under the alternative means formulation. Preventing protestors
from picketing and demonstrating within 300 feet from the residences
of clinic staff or the clinic itself deprives the protestors of any means
of reaching their target audience. The "images observable" could be
struck down for the same reason-the protestors have been denied
the only access possible to the intended audience.

VI. CONCLUSION: TiE BEST TEST?

Prior to Madsen,"5 there appeared to be little distinction between
the level of scrutiny that should be used in assessing content-neutral
injunctions and statutes. However, the creation of the new intermedi-
ate-plus scrutiny employs a distinction between restrictions created by
an injunction and those designed by legislation. All three opinions in
the Madsen case place the content-neutrality/content-based distinc-
tion secondary to other considerations. Yet the content-neutral versus
content-based distinction should be the primary consideration. The
content-neutral/content-based findings delve into the very heart of a
speech-regulation and thus, can quickly determine if the restriction is
an impermissible limitation on the message sought to be conveyed.
The reasonable time, place, and manner test uses this efficient and
effective distinction.

The ramifications of this new test are manifold. The Supreme
Court has created test that affords an appellate court too much discre-
tion in reviewing a lower court's decision to issue an injunction. It
allows injunctions to be overturned on a haphazard basis depending
on the reviewing court's own interpretation of the factual findings
without according the trial court the deference fact finding courts
deserve. This new test entitles protestors to continue to prevent inno-
cent third parties from exercising their fundamental right to seek med-
ical treatment. Therefore, the expressive content is too heavily

133 See also N.L.R.B. v. Baptist Hospital, 442 U.S. 773, 773 (finding justifiable state interest
for hospital restriction on certain types of speech to prevent patients from being exposed to
upsetting speech).

134 Madsen v. Women's Health Center, 114 S. Ct. 2516, 2516 (1994).
135 Id. at 2526 n.4.
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intertwined with prohibitive conduct and ostensibly harms innocent
third parties more than necessary.

Thus, the Supreme Court should have continued to use the inter-
mediate scrutiny standard for all types of government restrictions on
speech. That standard gives proper deference to local government the
control of matters involving lawless actions yet restrains a reviewing
court's ability to overturn a trial court's fact finding. An intermediate
scrutiny standard will ensure speech restrictions will not sanction a
message solely due to the ideas sought to be communicated.


