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INTRODUCTION

In Cabrera v. Jakabovitz, a not-for-profit organization and indi-
viduals who had posed as prospective tenants brought a housing dis-
crimination action against Mr. Jakabovitz, the defendant landlord,
alleging racial discrimination in rental of housing.' The case pro-
ceeded to a jury trial, following the path of most discrimination cases
since the Civil Rights Act of 19911 extended the right to a jury trial.
At trial, the judge informed the jury as to the defenses available to the
defendant if the plaintiffs established a discriminatory motive under
the formulation of indirect proof articulated by the Supreme Court in
McDonnell-Douglas v. Green4 and its progeny. The district court
judge included the following instruction:

[A] defendant must establish that his decision not to offer an available
apartment to plaintiff was based completely on considerations other
than race or national origin, that is[,] the defendant must show that
race played no role whatsoever in his decision not to afford the plain-
tiff access to an available apartment.5

1 24 F.3d 372 (2d Cir. 1994), cert. denied, 115 S. Ct. 205 (1995).
2 Id. at 379.
3 Pub. L. No. 102-166, § 102(c), 105 Stat. 1071 (1991) (codified at 42 U.S.C. § 1981(a)). Jury

trial is also available for claims under the Civil Rights Act of 1866 and the Age Discrimination in
Employment Act. 29 U.S.C. § 626(c)(2) (1988).

4 411 U.S. 792 (1973). See infra section II for a summary of the McDonnell-Douglas deci-
sion and burden-shifting formulation of indirect proof of discrimination.

5 Cabrera, 24 F.3d at 383.
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In faithfully attempting to trace the shifting burdens of proof under
McDonnell-Douglas, the court's instructions referred to "a prima
facie case," the defendant's "burden" of producing evidence of a non-
discriminatory reason for his actions, and explained that when the
defendant produced evidence of a nondiscriminatory reason for his
actions, "then it is the plaintiffs' burden to persuade you by a prepon-
derance of the evidence that the defendants intentionally discrimi-
nated against the plaintiffs because of the plaintiffs' race."6

The jury, after deliberating under these instructions, concluded
that Mr. Jakabovitz had engaged in racial discrimination in the rental
of housing and awarded compensatory and punitive damages to the
plaintiffs.7 Consequently, Mr. Jakabovitz appealed, urging that the
district court erred in instructing the jury regarding the burdens of
proof.8 Specifically, Mr. Jakabovitz contended that the jury was erro-
neously instructed that he, as defendant, bore the burden of establish-
ing that race played no role in his decision not to show an apartment
to minority testers.9 The Second Circuit explained that, according to
the McDonnell-Douglas framework, the defendant does not bear the
burden of establishing that race was not a factor in the adverse deci-
sion. 10 Instead, the plaintiff always bears the ultimate burden of prov-
ing discrimination."

In light of the faulty instructions, the Second Circuit concluded
that the instructions improperly instructed the jury that the defendant
had the burden of establishing that race was not a factor in his deci-
sion." More significantly, however, the court recognized that the
instructions to the jury exemplified the problems that result when lan-
guage used by appellate courts to describe burdens of proof and pro-
duction in the context of bench trials is imported uncritically into jury
charges.13 Further, it stated that the reference to terms such as "prima
facie case" and the distinction between the burden of persuasion and
burden of production, which are not familiar to jurors, creates a dis-
tinct risk of confusing or misleading the jury. 4 However, despiie

6 Id. at 381.
7 Id. at 379.
8 Id. at 380.
9 Id. at 384.
10 Texas Dep't. of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981).
11 Id. at 256.
12 Cabrera, 24 F.3d at 383.
13 Id. at 381.
14 Id. at 384.
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acknowledging the dangers inherent in such instructions, the court
concluded that, because all instructions taken together properly
apprised the jury that it was the plaintiffs who had the burden of prov-
ing discrimination, the instructions had not prejudiced the
defendant.15

In Cabrera, the Second Circuit addressed many of the portentous,
and yet unresolved, problems concerning the framing of jury instruc-
tions regarding burdens of proof in all types of discrimination cases.
This Note will argue that, until Cabrera, appellate courts in discrimi-
nation cases expended little effort on the development of a coherent
methodology for importing the allocation of burdens of proof into
jury instructions in discrimination cases. The failure of courts to for-
mulate such a coherent methodology is a major defect in the enforce-
ment of the laws prohibiting discrimination, since the allocations of
the burdens of proof during trial often have a significant effect on the
outcome of the case and frequently may be dispositive.

The Second Circuit's position in Cabrera represents one
approach to instructing the jury in discrimination cases in which there
is no direct evidence of discrimination. Section I will explore the crea-
tion of the burden-shifting structure for indirect proof of discrimina-
tion cases, such as Cabrera, that evolved in the past twenty years from
Supreme Court decisions. Section II presents the current disagree-
ment among the federal circuits concerning the prudence of directly
incorporating the confusing burden shifting structure - with all its
legal niceties - into jury instructions. This section will also provide a
smattering of the different approaches utilized by the various circuits
in an attempt to overcome the difficulties of such incorporation.

Section III introduces the Cabrera proposal for jury instructions
in disparate treatment discrimination cases under the McDonnell-
Douglas framework and analyzes its utility in light of the complexity
of the shifting burdens of proof. This section will further explore
alternative methods of formulating jury instructions in discrimination
cases and the importance of avoiding the "Catch-22" of the harmless
error doctrine. In conclusion, this author will propose that: (1) district
courts should look to Cabrera, which correctly places the responsibil-
ity for tracing and monitoring any shifting of the burdens of proof on
the judge, for guidance on formulating comprehensible jury instruc-
tions in discrimination cases; (2) appellate courts should re-examine

15 Id.
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the belief that a jury cannot be led astray by a single contrary instruc-
tion which is misleading on the allocation of burdens of proof; and,
consequently (3) appellate courts should examine the utility of the
harmless error doctrine which perpetuates the problems confronted in
Cabrera.

I. BACKGROUND

A. McDonnell-Douglas v. Green:16 Allocations of the Burdens of
Production and Persuasion in Disparate- Treatment Cases17

Aiming to alleviate the formidable task confronting a plaintiff
armed with no direct evidence of discrimination, the Supreme Court,
in McDonnell-Douglas Corp. v. Green," addressed proof require-
ments in a disparate-treatment case. The Court established the now
familiar burden-shifting structure19 which initially confused appellate
courts and, more recently, compounded difficulties in formulating jury
instructions in cases such as Cabrera. The McDonnell-Douglas bur-
den-shifting structure purported to eliminate the need for direct proof
of discriminatory intent by condoning the use of a prima facie case

16 411 U.S. 792 (1973).
17 There are two types of discrimination cases: disparate-impact cases and disparate-treat-

ment cases. See generally L. Camill Hebert, Redefining the Burdens of Proof in Title VII Litiga-
tion: Will the Disparate Impact Theory Survive Ward's Cove and the Civil Rights Act of 1990, 32
B.C. L. REV. 1 (1990); Steven L. Willborn, The Disparate Impact Model of Discrimination: The-
ory and Limits, 34 AM. U. L. REV. 799 (1985); and Michael D. Moberly, Reconsidering the Dis-
criminatory Motive Requirement in ADEA Disparate Treatment Cases, 24 N.M. L. REV. 89
(1994). Disparate-impact cases entail challenges to the use of practices by the defendant -
objective or subjective - that cause disproportionate exclusion of individuals of a protected
class from a general pool of individuals. In contrast, as described by the Supreme Court, dispa-
rate treatment cases are "the most easily understood type of discrimination. The employer sim-
ply treats some people less favorably than others because of their race, color, religion, sex or
national origin." International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).
Although disparate treatment cases may be the most easily understood type of discrimination,
the methods of proving such discrimination have not been easily grasped by judges or juries. See
infra section II. It is this latter category of discrimination cases, disparate-treatment cases, into
which Cabrera falls and this Note is directed.

18 411 U.S. 792 (1973).
19 Id. at 802.
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under which an inference of discrimination2" by the defendant could
be created.2"

The McDonnell-Douglas Court, confronted with an employment
discrimination case, attempted to strike a balance in the allocation of
evidentiary burdens between the parties by forging a burden-shifting
framework.22 According to that framework, the plaintiff could sustain
the initial burden of creating a prima facie case of intentional discrimi-
nation, by showing that: (1) he belonged to a racial minority; (2) he
applied and was qualified for a job for which the employer was seek-
ing applicants; (3) despite his qualifications, he was rejected; and (4)
after his rejection, the position remained open and the employer con-
tinued to seek applicants from persons of complainant's qualifica-
tions. 2  In a footnote, the Court explained that the four-step
framework was tailored to the case at bar and the four factors would
have to be adapted to cases challenging discrimination in other cir-
cumstances or on other grounds.24

After the plaintiff establishes the prima facie case under the four-
step framework, the burden is then shifted "to the employer to articu-
late some legitimate, nondiscriminatory reason for the employee's
rejection. '25 If the justification offered rebuts the prima facie case, as
it usually does, the trial court must afford the plaintiff an opportunity
to demonstrate that the stated reasons for rejection are merely a "pre-
text" for intentional discrimination.26 In creating this burden shifting
framework, Justice Powell, for the Court, stated that the burden
assumed by the defendant upon establishment of the plaintiff's prima
facie case was a "burden of proof. ' 27 It was largely this point, among

20 See International Bhd. of Teamsters v. United States, 431 U.S. 324, 357 (1977), explain-
ing that:

The importance of [McDonnell-Douglas] lies, not in its specification of the discrete ele-
ments of proof there required, but in its recognition of the general principle that any Title
VII plaintiff must carry the initial burden of offering evidence adequate to create an infer-
ence that an employment decision was based upon a discriminatory criteria.

21 The Court, in a later case, explained that the prima facie case only raised an inference
because "we presume these acts, if not otherwise explained, are more likely than not based on
the consideration of impermissible factors .... [Wle know from our experience that more often
than not people do not act in a totally arbitrary manner, without any underlying reasons, espe-
cially in a business setting." Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978).

22 McDonnell-Douglas, 411 U.S. at 801.
23 Id. at 802.
24 Id. at 802 n.13.
25 Id. at 802.
26 Id. at 804.
27 Id. at 802-03.
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others, that confused lower courts and led the Court to revisit the
issue on numerous occasions over the past twenty years in an attempt
to narrow and clarify the four-part test.28

The issue creating the most controversy about the framework, the
evidentiary nature of the defendant's burden of proof, was confronted
in Texas Department of Community Affairs v. Burdine.29 McDonnell-
Douglas had left unclear precisely how a defendant could meet its
burden of producing a legitimate, nondiscriminatory reason for its
actions. Consequently, the Supreme Court, addressing the issue in
Burdine, held that the plaintiff's establishment of a prima facie case
raises a rebuttable presumption0 that the defendant intentionally dis-
criminated against the plaintiff.31 Justice Powell explained that the
term "prima facie case" denotes "the establishment of a legally
mandatory, rebuttable presumption. 3 2  The Court concluded that
only a burden of production shifted to the defendant under the
McDonnell-Douglas allocation33 since the word presumption properly
used refers to only a device for allocating the production burden.34

Therefore, to satisfy the burden and avoid a directed verdict, the
defendant must articulate, but need not prove (i.e., burden of produc-
tion, not burden of persuasion), a legitimate, nondiscriminatory rea-
son for the adverse action. The "ultimate burden of persuading the
trier of fact that the defendant intentionally discriminated against the
plaintiff remains at all times with the plaintiff. '35 If the defendant
articulates such a reason, then, in order to prevail, the plaintiff, still
retaining the burden of persuasion, must prove that the employer's

28 See generally Kathleen Hannon, Comment, Adjudicating ADEA Disparate Treatment
Claims Within the Evidentiary Framework of Title VII: An Order of Proof for Age Discrimination
Cases, 32 CATH. U. L. REV. 865 (1983); Robert Belton, Burdens of Pleading and Proof in Dis-
crimination Cases: Toward a Theory of Procedural Justice, 34 VAND. L. REV. 1205 (1981).

29 450 U.S. 248"(1981).
30 Although these cases use the terms presumption and inference interchangeably, these

cases are in fact presumption cases. Burdine noted that a prima fade case may describe either
the plaintiff's establishment of a "legally mandatory, rebuttable presumption" or may describe
"plaintiff's burden of producing enough evidence to permit the trier of fact to infer the fact at
issue," which is intentional discrimination. 450 U.S. at 254 n.7. Thus, the Court explained that
the four facts that the plaintiff must plead and produce create a presumption, not an inference of
"the fact at issue," which is intentional discrimination.

31 Burdine, 450 U.S. at 255.
32 Id. at 254 n.7.
33 Id. at 254.
34 Id. at 255 n.8 (citations omitted).
35 Id. at 253.

[Vol. 5:1



CABRERA V. JAKABOVITZ

stated reason is merely a pretext to hide intentional discrimination.3 6

At this juncture in the inquiry, the plaintiff's ultimate burden of per-
suading the jury that the defendant acted with discriminatory intent
merges with the plaintiff's burden of proving that the defendant's
stated reason is pretext.37

Two years after Burdine, the Supreme Court again tried to clarify
the allocation of proof in light of confusion in the lower courts.38 In
United States Postal Service Board of Governors v. Aikens, 39 the Court
held that once the defendant responds to the plaintiff's prima facie
case by offering evidence of legitimate, nondiscriminatory reasons for
the adverse employment decision, the McDonnell-Douglas/Burdine
presumption "drops from the case" and the factfinder must then
decide whether the defendant intentionally discriminated against the
plaintiff.4" Under Aikens, once the presumption is dissolved, the
plaintiff may meet his or her ultimate burden of persuasion in one of
two ways:41 (1) by directly persuading the court that the adverse action
was more likely than not motivated by intentional discrimination; or,
(2) by showing that the proffered reason was not the real reason for
the adverse action.4 2

Despite the Supreme Court's efforts, the lower courts were still
confused over whether a plaintiff is entitled to judgment as a matter of
law if the trier of fact rejects as false the employer's proffered nondis-

36 Id. at 254.
37 Since establishing pretext merges with that same ultimate question, and is simply a way

of confronting it, the Supreme Court is exceptionally permissive as to what evidence is probative
on the question of pretext. For example, in Patterson v. McLean Credit Union, 491 U.S. 164
(1989), the Court, in a section 1981 case, disapproved of jury instructions requiring the plaintiff
to prove pretext by showing that she was better qualified than her successful white competitor
for promotion. The Court explained that "petitioner is not limited to presenting evidence of a
certain type .... The evidence which petitioner can present in an attempt to establish that
respondent's stated reasons are pretextual may take a variety of forms." Id. at 187.

38 See, e.g., Miles v. M.N.C. Corp., 750 F.2d 867, 874 (11th Cir. 1985) (placing the burden of
persuasion, not merely the burden of production, on the defendant in light of "direct evidence"
that a defendant manager said that the company did not hire blacks because "half of them
weren't worth a shit.") For a similar decision rendered by the Sixth Circuit, see Blalock v. Metal
Trades, Inc., 775 F.2d 703 (6th Cir. 1985).

39 460 U.S. 711 (1983).
40 Id. at 715 (quoting Burdine, 450 U.S. at 255 n.10) (citations omitted).
41 Id. at 716. Courts will decide most disparate treatment cases at the pretext stage since

the plaintiff can show pretext by direct proof discriminatory motive, statistical evidence showing
discriminatory policies or practices, or different treatment of other individuals in similar circum-
stances. McDonnell-Douglas, 411 U.S. at 804-05.

42 Aikens, 460 U.S. at 716.
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criminatory reason for the adverse action.43 In St. Mary's Honor
Center v. Hicks,' Justice Scalia, writing for the majority, explained
that although the factfinder's disbelief of an employer's proffered rea-
sons may permit a finding of intentional discrimination, such disbelief
does not compel judgment for the plaintiff as a matter of law. 45 Thus,
once the defendant introduces evidence of nondiscriminatory reasons
for its action, the presumption of discrimination drops from the case
whether or not those reasons are ultimately persuasive.

According to St. Mary's, at the close of the defendant's case-in-
chief, judgment for the plaintiff is proper if a rational person would
conclude: (1) that the facts establish a prima facie case; and (2) that
the defendant has failed to articulate a nondiscriminatory reason for
his conduct.' If the defendant does articulate a nondiscriminatory
reason for its action, the McDonnell-Douglas/Burdine presumption
drops from the case, and consequently, the factfinder must then
decide whether the plaintiff has proved intentional discrimination.47

Although a determination by the factfinder that the proffered reasons
are not believable will permit the factfinder to infer intentional dis-
crimination, disbelieving the reasons alone does not compel judgment
for the plaintiff.' Therefore, under St. Mary's, a trial court should
instruct the jury that it may infer discrimination from proof that the
employer's asserted non-discriminatory reason for its conduct is false,
but that the jury is not required to draw that inference.

B. Price Waterhouse v. Hopkins: 49 Superimposing a Burden of
Proof Structure for "Mixed Motives" Over the McDonnell-
Douglas Framework for Proving Pretext
To this point the discussion has only addressed disparate treat-

ment cases involving only a "single motive" underlying the defend-
ant's decision. The Supreme Court has explained that McDonnell-
Douglas and its progeny "discussed only the situation in which the
issue is whether either illegal or legal motives, but not both, were the

43 See St. Mary's Honors Ctr. v. Hicks, 113 S. Ct. 2742, 2750 (1993) (listing decisions show-
ing the contrary positions of the federal courts).

44 113 S. Ct. 2742 (1993).
45 Id. at 2749.
46 Id. at 2748.
47 Id. at 2749.
48 Id.
49 490 U.S. 228 (1989).
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'true' motives behind the decision." 5° However, disparate treatment
cases can be classified as involving either 'single' or 'mixed' motives.
"Mixed motives" cases arise when defendants base their challenged
decisions on both legitimate and illegitimate factors.51 Confronting
this distinction in Price Waterhouse v. Hopkins,52 the Supreme Court
compounded the confusion that was created by McDonnell-Douglas
and its progeny by superimposing a burden of proof structure for
"mixed motives" over the McDonnell-Douglas "single motive" frame-
work for proving pretext.53

In Price Waterhouse, the Supreme Court adopted the "same deci-
sion" test for "mixed motives" discrimination cases. Justice Brennan,
for the Court, held that once a plaintiff proves that an impermissible
reason played a part in an employment decision, the defendant may
avoid a finding of liability by proving that the "same decision" would
have been made even if the plaintiff's improper classification was not
taken into account (i.e., the legitimate reason alone would have
induced the defendant to make the same decision).54 Justice Brennan
further explained that the employer must make this showing by a pre-
ponderance of the evidence.5 5 Thus, the factfinder may look at all of
the reasons contributing to the employment decision, both legitimate
and illegitimate, in reaching a conclusion in a "mixed motives" case.

To summarize, following Price Waterhouse, individual disparate
treatment cases will be litigated under a structure that combines two
divergent strands of analysis, one following the original path marked
out by McDonnell-Douglas and Burdine and a second laid down by
Price Waterhouse itself. Under McDonnell-Douglas, the plaintiff has

50 NLRB v. Transportation Management Corp., 462 U.S. 393, 400 n.5 (1983).
51 See generally Robert S. Whitman, Note, Clearing the Mixed-Motive Smokescreen: An

Approach to Disparate Treatment Under Title VII, 87 MICH. L. REV. 863, 863-64 (1989).
52 Price Waterhouse, 490 U.S. 228 (1989).
53 See generally Charles A. Sullivan, Accounting for Price Waterhouse: Proving Disparate

Treatment Under Title VII, 56 BROOK. L. REV. 1107 (1991); Darlene D. Bullock, Casenote, The
Order and Allocation of Proof in Mixed-Motive Discrimination Cases: Price Waterhouse v. Hop-
kins, 2 GEO. MASON U. Civ. Ri-s. L.J. 117 (1991).

54 With the Civil Rights Act of 1991, Congress partially overturned Price Waterhouse by
stating that "an unlawful employment practice is established when the complaining party dem-
onstrates that race, color, religion, sex, or national origin was a motivating factor for any employ-
ment practice, even though other practices also motivated the practice." Sec. 107(a)(m), 105
Stat. 1071, 1075. In essence, therefore, Congress recognized that when a plaintiff proves by a
preponderance of the evidence that discrimination affected a challenged decision, the defend-
ant's conduct can never be considered harmless.

55 Price Waterhouse, 490 U.S. at 254.
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the burden of production and persuasion on the issue of pretext.56

The plaintiff can carry the burden of persuasion on this issue either by
relying on the structure of proof established in McDonnell-Douglas or
by submitting direct evidence of intentional discrimination.57 If the
plaintiff carries this burden and persuades the judge or jury that a pro-
hibited reason was a substantial factor in the disputed employment
decision, the entire burden of proof, both of production and persua-
sion, then shifts to the defendant under Price Waterhouse.58  The
defendant must then produce evidence and persuade the trier of fact
that it would have reached the same decision entirely on the basis of
legitimate reasons.59

While judges eventually became comfortable with this structure
for organizing evidence in discrimination trials, incorporation of this
"can of worms" into jury instructions created confusion within juries
and among the circuits.' Until Cabrera, appellate courts expended
little effort developing a coherent methodology for framing such
instructions. However, courts on both sides of the issue - supporting
and opposing incorporation - contemplated the prudence of directly
importing all the legal niceties of the burden-shifting structure into
jury instructions. Despite this widespread recognition of the dangers
of incorporation, many courts, including Cabrera, continue to perpet-
uate the dilemma by looking at the instructions as a whole - rather
than exploring the hazards of single instructions regarding allocations
of burdens of proof - and falling back on the harmless error
doctrine.

56 Burdine, 450 U.S. at 256.
57 Aikens, 460 U.S. at 716.
58 Price Waterhouse, 490 U.S. at 234.
59 Id.
60 See Cabrera v. Jakabovitz, 24 F.3d 372, 381 n.4 (2d Cir. 1994), cert. denied, 115 S. Ct. 205

(1995) (listing the positions of the various circuits on the incorporation of burden-shifting struc-
tures into jury instructions in discrimination cases); see infra section II for a further analysis of
the positions of the various circuits. See generally George Rutherglen, Reconsidering Burdens of
Proof. Ideology, Evidence, and Intent in Individual Claims of Employment Discrimination, 1 VA.
J. Soc. POL'Y & L. 43 (1994); Note, St. Mary's Honor Center v. Hicks: The Title VII Shifting
Burden Stays Put, 25 Loy. U. Cm. L.J. 269 (1994).
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II. CONFUSION IN THE CIRCUITS

A. Searching for a Coherent Methodology for Incorporating
Shifting Burdens of Proof Into Jury Instructions

The application of the McDonnell-Douglas test in discrimination
cases has become even broader as jury trials have become more
widely available under the Civil Rights Act of 1991.61 The McDon-
nell-Douglas framework, with the subsequent additions forged by the
Price Waterhouse decision, arose from non-jury proceedings. Thus,
courts are now faced with the entirely separate but equally trouble-
some problem of adapting its principles to jury trials where responsi-
bilities must be divided between judge and jury. However, since
burdens of proof govern the factfinding process, and a factual dispute
is the nucleus of virtually every discrimination case, in which the
factfinder - either a judge or a jury - must ultimately make a deci-
sion, courts were confronted with similar problems even before the
expansion of jury trials occurred.62

B. Loeb v. Textron, Inc.' The First Circuit Begins the Movement
Against Importing the McDonnell-Douglas Burden-Shifting
Structure Into Jury Instructions

In 1979, the First Circuit initiated the movement against
instructing juries in discrimination cases as to the complexities and
shifting burdens of proof of the McDonnell-Douglas framework. In
Loeb v. Textron, Inc.,64 an employment discrimination case, the dis-
trict court instructed the jury that once the plaintiff established a
prima facie case under the McDonnell-Douglas framework, the
defendant had "the burden to prove by a fair preponderance of the
evidence a legitimate nondiscriminatory reason" for its actions.65 The

61 See supra note 3.
62 See Laugesen v. Anaconda Co., 510 F.2d 307 (6th Cir. 1975) (finding McDonnell-Doug-

las guidelines inappropriate in age discrimination cases because McDonnell-Douglas did not
address the "problems and procedures inherent in the submission of issues to the jury." Id. at
312). The Sixth Circuit argues that the framework was designed specifically for non-jury pro-
ceedings and questioned whether it could be adapted to cases where a right to a jury trial was
generally recognized. Id. at 313. This argument assumes that the intricacies of the framework
would be recited to the jury verbatim and that the jury, rather than the judge, would monitor the
shifting of the burdens.

63 600 F.2d 1003 (1st Cir. 1979).
64 Id.
65 Id. at 1008.
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First Circuit held that the district court erred since the instructions did
not correctly reflect the McDonnell-Douglas principles "by placing
too great a burden on the defendants."66

Explaining that they would have serious reservations about using
McDonnell-Douglas if doing so meant engulfing a jury in all the
"legalisms" of the burden-shifting framework,67 the First Circuit came
to the conclusion that:

[The] McDonnell-Douglas formula is not to be read in full to the
jurors. The formula, moreover, does not set forth immutable guide-
lines for the decision of all discrimination cases. Rather, it is applica-
ble to a greater or lesser degree in varying circumstances; the judge
should understand its basis and apply it functionally as circumstances
warrant.

68

The court argued that the framework was not written as a prospective
jury charge and reading its technical aspects to a jury adds little to the
jurors' understanding of the case and, even worse, may lead jurors to
abandon their own judgment and to seize upon poorly understood
legalisms to decide the ultimate question of discrimination.69

According to the view of the First Circuit in Loeb, McDonnell-
Douglas largely set forth an analytical framework, in light of a given
set of facts, to give judges a method of organizing evidence and
assigning the burdens of production and persuasion in a discrimina-
tion case. Above all, the court proposed, McDonnell-Douglas
"should not be viewed as providing a format into which all cases of
discrimination must somehow fit."'7

Moreover, only the factual determinations necessary to the
underlying rationale of McDonnell-Douglas need be made by the
jury, while the burden-shifting aspects can and should be monitored
by the judge. Emphasizing that terms such as "prima facie case"

66 Id. at 1011.
67 Id. at 1016.
68 Id. at 1010.
69 Loeb v. Textron, Inc., 600 F.2d 1003, 1016 (1st Cir. 1979). See generally Walter W. Steele,

Jr. & Elizabeth G. Thornburg, Jury Instructions: A Persistent Failure to Communicate, 67 N.C. L.
REV. 77 (1988); Peter Meijes Tiersma, Reforming the Language of Jury Instructions, 22 HoFSTRA
L. REV. 37 (1993) for analysis of the intricacies of translating legal terminology and linguistics
into layterms for incorporation into comprehensible jury instructions and the legal standard for
evaluating jury instructions.

70 Id. at 1017.
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never need to be mentioned to jurors in instructions, the First Circuit
suggested that the important factual issues can be set out in a charge,
or in special questions, largely divorced from legal jargon.71

C. Circuits Supporting Jury Instructions on Burden-Shifting: The
First Circuit Does an About-Face & Some Others Follow
Suit
Despite the strong stand taken by the First Circuit in Loeb, seven

years later in 1986, the court completely reversed its position and
embraced the incorporation of the McDonnell-Douglas framework
into jury instructions. In Rowlett v. Anheuser-Busch,72 an employment
discrimination action brought under section 1981 and Title VII, the
district court had instructed the jury on intentional discrimination
using the McDonnell-Douglas framework. The First Circuit, ruling
that the district court was correct in using the framework in the jury
instructions,73 maintained that:

Although this framework was considered complicated and cumber-
some when it was first used in McDonnell-Douglas, with repeated use
courts have become more comfortable with it, both for their own use
... and for the jury's use in ruling on intentional discrimination. It is a
straightforward way of explaining how to consider whether there is
intentional discrimination in situations where such discrimination is
not likely to be overt.74

Other Circuits similarly proceeded to instruct juries on the intri-
cacies of the burden-shifting structure. For example, in Lynch v.
Beldon and Company, Inc., the Seventh Circuit unquestioningly

71 Id. at 1016.
72 832 F.2d 194 (1st Cir. 1987).
73 Id. at 200.
74 Id. In Cabrera, the Second Circuit made note of this turn-around in the First Circuit and

agreed that courts had become more comfortable with the McDonnell-Douglas framework in
the time since Loeb was decided. However, the Cabrera court questioned, as seems obvious,
why increased judicial familiarity with the McDonnell-Douglas standards justifies an explication
of the standards in legalistic terms confusing to the jury. Cabrera, 24 F.3d at 380 n.4.

75 882 F.2d 262 (7th Cir. 1989). The plaintiff's complaint on appeal in Lynch was that one
of the jury instructions erroneously stated that the defendant could overcome the plaintiff's
prima facie case, which he argued was established by direct evidence of discriminatory disparate
treatment, merely by articulating a legitimate nondiscriminatory reason for its actions. Id. at
266. However, the court found this objection meritless because the plaintiff had actually failed
to present any direct evidence of discrimination. Id. at 268. Thus, the court's adoption of the
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adopted the McDonnell-Douglas framework stating that "[b]ecause
[the plaintiff] presented only indirect evidence, it was proper for the
district court to instruct the jury as to the McDonnell-Douglas/Bur-
dine formula for evaluating indirect evidence."76

D. Circuits Opposing Jury Instructions on Burden-Shifting:
Admonishing Trial Courts on the Hazards of Presenting
Juries With Overly-Complex Instructions

In contrast with the First and Seventh Circuits, a few circuits, pre-
vious to the Second Circuit in Cabrera, admonished trial courts of the
difficulties that the burden-shifting structure raises for formulating
jury instructions." The Eighth Circuit, in Grebin v. Sioux Falls
Independent School District No. 49-5,78 was confronted with the argu-
ment that the trial court did not properly instruct a jury79 as to the
inference created by establishing a prima facie case of discrimination
and the ensuing shifting burdens of proof. The Eighth Circuit did not
accept the plaintiff's claim 8° and, referring to Loeb,81 explained that
"McDonnell-Douglas was not a jury case and its ritual is not well
suited as a detailed instruction to the jury. "82

McDonnell-Douglas framework was not in the context of a proper challenge to the burden-
shifting structure. Nonetheless, it reveals their comfort and familiarity with the structure and
willingness to unquestioningly incorporate it into jury instructions.

76 Lynch, 882 F.2d at 269.
77 See also Walther v. Lone Star Gas Co., 952 F.2d 119, 127 (5th Cir. 1992) ("Instructing the

jury on the elements of a prima facie case, presumptions, and the shifting burden of proof is
unnecessary and confusing. Instead, the court should instruct the jury to consider the ultimate
question of whether defendant terminated plaintiff because of his age."). But see Faulkner v.
Super Valu Stores, 62 Fair Empl. Prac. Cas. (BNA) 1289, 1293 & n.3 (10th Cir. 1993) (approving
charge setting forth the elements of a prima facie discrimination case and the shifting burdens
that apply after plaintiff has made a prima facie showing).

78 779 F.2d 18 (8th Cir. 1985).
79 The burden in the instructions given by the trial court was explained as such:

[I]t is the burden of the Plaintiff to prove to your satisfaction by a preponderance of the
evidence that the Defendants discriminated against her because of her age, and that but
for such discrimination, she would have been hired. If you are not so convinced, you
should find for the Defendants. If you are so convinced, you should find for the
Plaintiff...

Id at 21 n.1.
80 Specifically, the plaintiff claimed that the trial court should have incorporated the

McDonnell-Douglas analysis of prima facie case, answer, and rebuttal into the instructions. Id.
at 20.

81 See supra notes 63-66 and accompanying text.
82 Grebin, 779 F.2d at 20.
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Exhibiting a similar rationale, the Fourth Circuit, attacked the
complexities of the McDonnell-Douglas structure in Mullen v. Prin-
cess Anne Volunteer Fire Company, Inc.8 The court responded to the
plaintiff's contention that the district court had improperly instructed
the jury on the McDonnell-Douglas structure of proof by:

not[ing] at the outset that the instructions were overly complex. The
shifting burdens of production of [McDonnell-Douglas and] Burdine
are intended to aid the judge in organizing the evidence to be
presented. They are beyond the function and expertise of the jury,
which need never hear the term "prima facie case. 84

Despite this recognition, however, the Fourth Circuit, similar to the
Second Circuit in Cabrera, proposed that the instructions given by the
district court as a whole had properly apprised the jury of the finding
it was supposed to make and found no flaw in the instructions man-
dating reversal.85

The plaintiff in Mullen also contended that because he had
presented direct evidence of discriminatory intent that was accepted
by the factfinder, the burden should have shifted to the defendant
under Price Waterhouse to prove by a preponderance of the evidence
that the same decision would have been reached absent the improper
motive.86 The Fourth Circuit again responded that such an argument

would inject needless complexity and potential confusion where sim-
plicity is far more appropriate .... The standard [the plaintiff] advo-
cates would mire the court in the semantics of determining what
evidence of discrimination is "direct" and what "indirect" or "circum-
stantial," and impose a further layer of complexity on the already con-
fusing scheme of shifting burdens.87

The court held that in a jury trial where intentional discrimination
must be proved, the best instruction for a jury is a straightforward
explanation that the plaintiff must prove such intentional discrimina-
tion by a preponderance of the evidence.88

83 853 F.2d 1130 (4th Cir. 1988).
84 Id. at 1137.
85 Id.
86 Id. at 1138.
87 Id.
88 853 F.2d 1130, 1138.
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In Messina v. Kroblin Transportation Systems, Inc. ,89 the Tenth
Circuit confronted a plaintiff's argument that a jury instruction tracing
the steps of McDonnell-Douglas incorrectly required him to prove the
ultimate question of the trial as part of his prima facie case.' The
Tenth Circuit offered that the McDonnell-Douglas guidelines play dif-
ferently to a jury than they do in a bench trial:

The ... inferences provide assistance to a judge as he addresses
motions to dismiss, for summary judgment, and for directed verdict,
but they are of little relevance to the jury. The district courts, there-
fore, to avoid potential jury confusion, should prepare instructions
that do not rely on technical legal distinctions likely to be understood
only by attorneys and judges.91

Despite the court's misgivings, it ruled, as is typical in such cases, that
the instruction did not warrant reversal because the jury was not mis-
led by the instructions as a whole. 2

The court in Messina noted the disapproval in some other circuits
of any jury instructions attempting to trace the shifting burdens.93

Besides mentioning the First Circuit's reasoning in Loeb, the court
referred to Hagelthorn v. Kennecott,94 in which the Second Circuit,
prior to the Cabrera decision, warned of the dangers inherent in giv-
ing such instructions. In Hagelthorn, the Second Circuit rejected the
defendant's proposed jury instructions that were "couched in such
lawyerly cant as 'prima facie case' and 'shifting burden of proof' [that]
would only have confused the jury."95 Thus, the Hagelthorn court
rejected the defendant's argument that because of the failure to
instruct the jury on the elements of a prima facia case the jury never
knew which party bore which burden.96 The rationale of the
Hagelthorn court served as preview to the rationale of Cabrera. The
Cabrera court, eleven years later, addressed the continuing confusion
and split in the circuits over how McDonnell-Douglas and its progeny
should apply in jury cases.

89 903 F.2d 1306 (10th Cir. 1990).
90 Id. at 1306.
91 Id. at 1308.
92 Id. at 1309.
93 Id. at 1308.
94 710 F.2d 76 (2d Cir. 1983).
95 Id. at 85.
96 Id. at 85-86.
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III. CABRERA V. JAKABOVITZ

A. A Common Sense Proposal for Formulating Jury Instructions in
Discrimination Cases
The Second Circuit, in Cabrera, offered a common sense method

for incorporating - using layterms - the conceptual underpinnings
of the burden-shifting framework into an instruction to the jury on the
factual issues identified by McDonnell-Douglas. The Second Circuit
explicitly recognized that the standards that must guide a judge during
a bench trial are not necessarily helpful or even appropriate for inclu-
sion in jury charges. Chief Judge Newman wrote for the court:

The bench trial judge acts both as a determiner of whether a case
meets the legal requirements for decision by a fact-finder and as a
fact-finder. A jury performs only the latter function. It therefore
need not be told about concepts that guide the judge in determining
whether the case meets jury considerations. At the same time, it must
be told what legal principles to apply depending on the different ways
it might view the evidence.97

This distinction implicitly recognizes the concept of burden of
proof as one of the most important procedural notions of our legal
system; it helps implement the substantive laws by instructing the
factfinder on the degree of confidence he should have in the correct-
ness of factual conclusions for a particular type of case. Thus, the
approach of the Second Circuit correctly places the responsibility for
tracing and monitoring any shifting of the burdens of proof on the
judge, who is then responsible for instructing the jury solely on the
factual considerations on which they must confidently deliberate.

The defective instructions to the jury in Cabrera included refer-
ences to "a prima facie case" and the defendants' "burden" of produc-
ing evidence of a nondiscriminatory reason for its actions. 98 The
instructions also explained that when a defendant has produced evi-
dence of a nondiscriminatory reason for its actions, "then it is the
plaintiffs' burden to persuade you by a preponderance of the evidence
that the defendants intentionally discriminated against the plaintiffs
because of the plaintiffs' race."'  The Court explained that these

97 Cabrera v. Jakabovitz, 24 F.3d 372, 380 (2d Cir. 1994), cert. denied, 115 S. Ct. 205 (1995).
98 See supra notes 4-5 and accompanying text.
99 Cabrera, 24 F.3d at 381.
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instructions, and their efforts to trace the shifting burdens, illustrated
the problems that result when language used by appellate courts to
describe burdens of proof and production in the context of bench tri-
als are imported uncritically into jury instructions.1 °

The Second Circuit offered that although the instructions faith-
fully attempted to track the formulation of indirect proof of discrimi-
nation articulated in McDonnell-Douglas and its progeny, they
created a distinct risk of confusing the jury.1"1 Chief Judge Newman
explained that "prima facie case" is not a term readily understood by
jurors. 102 Further, the distinction between burden of production and
burden of persuasion is not familiar to jurors, who may be easily mis-
led by hearing the word "burden" used with reference to a defendant
in that part of a charge that concerns a plaintiff's burden of persua-
sion.l"3 Finally, telling the jury that the burden of persuasion "shifts
back" to the plaintiff after the defendant has satisfied its burden of
production runs the risk of creating additional confusion. 1' 4

Chief Judge Newman, then, proffered a model for instructions
that would avoid such problems, advising that none of this confusing
legal language needs to be included in a jury charge in a typical dis-
crimination case. If the facts of the prima facie case are undisputed
and the defendant has produced no evidence to rebut the prima facie
case, no jury charge is needed because the plaintiff is entitled to judg-
ment as a matter of law according to St. Mary's.1°5 If the facts of the
McDonnell-Douglas prima facie case are disputed and the defendant
has produced no rebuttal evidence, the jury needs to be told that the
plaintiff is entitled to prevail if it finds: (1) the plaintiff is a member of
the class protected by the statute; (2) the plaintiff sought and was
qualified for an apartment (or, in an employment discrimination case,
a job); (3) the plaintiff was denied the opportunity to rent the apart-
ment (or obtain the job); and (4) the apartment (or job) remained
available thereafter. 10 6 It is not necessary to refer to these factors as
constituting a prima facie case in the jury instructions."7

100 id. at 384.
101 Id. at 381.
102 Id.
103 Id.
104 Cabrera v. Jakabovitz, 24 F.3d 372, 381 (2d Cir. 1994), cerL denied, 115 S. Ct. 205 (1995).
105 Id.
106 See supra notes 44-48 and accompanying text.
107 Cabrera, 24 F.3d at 381-82.
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If the defendant meets its burden of producing evidence that
would rebut the prima facie case - a threshold matter to be decided
by the judge - the jury need not be told anything about the defend-
ant's burden of production because it is no longer relevant.10 8 There is
also no need to refer to the burden shifting back to the plaintiff
because, if the case requires submission to the jury, all the jury needs
to be told about the plaintiff's burden is that the plaintiff always main-
tains the burden of persuasion as to the ultimate question of
discrimination.

Chief Judge Newman then adapted his proposal to cases in which
there is evidence of "mixed motives." If there is evidence that the
adverse action taken by the defendant was motivated by a permissible
as well as an impermissible factor, it will be appropriate to instruct the
jury concerning the affirmative defense of dual motivation according
to Price Waterhouse." In such cases the jury should be instructed
that the burden remains on the plaintiff to prove that the adverse
action was motivated, at least in part, by an impermissible factor, and
that, if it finds that the plaintiff has met this burden, the defendant can
prevail by satisfying the burden of proving the affirmative defense that
it would have taken the adverse action on the basis of the permissible
factor alone.

With this model in mind, the Second Circuit then turned to the
specific challenged instruction given in that case. The district court
instructed the jury as to the defenses available to the defendant if the
plaintiffs established a discriminatory motive under the McDonnell-
Douglas formulation of indirect proof.110 This instruction advised that
the defendant must show that race played no role whatsoever in his
decision not to afford the plaintiff access to an available apartment."'
The Second Circuit acknowledged in reviewing the instruction that,
under McDonnell-Douglas, the defendant does not bear the burden of
establishing that race was not a factor in his or her decision.112

108 Id. at 382.
109 In applying the Price Waterhouse "mixed motives" scenario to an age discrimination

case and adopting such "shifting burden" test, the Second Circuit in Ostrowski noted that the
district courts must be careful in treating cases as either pretext or mixed motive cases and
should provide for a dual jury where appropriate or requested. Ostrowski v. Atlantic Mutual
Insurance Companies, 968 F.2d 171, 185-86 (2d Cir. 1992).

110 See supra section I(A) for an analysis of the McDonnell-Douglas formulation of indi-
rect proof.

111 Cabrera, 24 F.3d at 383.
112 Id. at 381.
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Instead, the plaintiff always bears the ultimate burden of proving dis-
crimination.113 Therefore, the Second Circuit agreed with the defend-
ant that a portion of the charge was erroneous. 14

B. The Lessons of Cabrera: Alternative Methods of Formulating
Jury Instructions in Discrimination Cases & Avoiding the
"Catch-22" of the Harmless Error Doctrine
Cabrera lends authority to the conclusion that jury instructions

involving McDonnell-Douglas burden shifting need not mention the
plaintiff's initial burden or the defendant's rebuttal burden since these
are only burdens of production according to Burdine.115 Burdens of
production determine only which cases go to the jury, not how the
jury decides cases that are submitted to it. The jury needs to be
instructed only on the definition of pretext and on the burden of per-
suasion which, on this issue, remains with the plaintiff.116 McDonnell-
Douglas also has little effect on which cases get to the jury, since the
initial burden of production on the plaintiff and the rebuttal burden
on the defendant are both quite light. 1 ' The plaintiff's burden of pro-
duction on the issue of pretext is heavier, but it is identical to the
plaintiff's burden on the issue of intentional discrimination.

If a court finds that there was a possibility of mixed motives in a
discrimination case, that court can follow the Cabrera proposal, the
Ostrowski dual jury proposal,' 18 or, as one commentator has sug-
gested, refuse to submit one of the two issues - either pretext or
mixed motives - to the jury:

If nine justices on the Supreme Court can take three or four different
positions on this distinction [between pretext and mixed motivation], a
jury of six to twelve lay people is not likely to grasp it by hearing a

113 Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981).
114 Cabrera, 24 F.3d at 381-82. Despite concluding that portion of the charge was errone-

ous, the Court held the error was harmless because it "believe[d] that the jury could not have
been led astray by the Court's brief comment to the contrary. When the jury instructions are
considered as a whole - just as the jury heard them - the placement of the burden of proof
onto the shoulders of the plaintiffs becomes clear." Id. at 384. See infra notes 122-25 and
accompanying text.

115 Burdine, 450 U.S. at 253.
116 Id. at 256. One case allowed jury instructions on McDonnell-Douglas, but only to

inform the jury of inferences that may be drawn from circumstantial evidence presented by the
plaintiff or the defendant. Lynch v. Beldon and Company, Inc., 882 F.2d 262 (7th Cir. 1989).

117 See supra notes 25-27 and accompanying text.
118 See supra note 109 and accompanying text.
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single set of instructions. . . . [I]nstructions under Price Waterhouse
pose real risks for the defendant. If he obtains instructions on the
issue of mixed motivation, he runs the risk that the jury will impose
the burden of persuasion on him, whether or not the plaintiff has car-
ried her burden of persuasion on the issue of pretext." 9

According to this view, the general risk of an unsympathetic jury may
lead the defendant to forego an instruction on Price Waterhouse
entirely for fear that he will also assume the burden of persuasion on
the existence of a legitimate, nondiscriminatory reason, contrary to
the standard interpretation of McDonnell-Douglas.20 The only hur-
dle to instructing a jury on both issues comes from the risk to defend-
ants that an instruction on mixed motives will lead the jury to place
the entire burden of persuasion upon them.

However, although the Second Circuit abandoned incorporation
of the burden-shifting framework and recognized the dangers inherent
to the use of legal jargon and terminology in jury instructions, the
court concluded that the single faulty instruction was harmless error.
The instruction was deemed harmless because other parts of the dis-
trict court's instructions explained that the plaintiff bore the burden of
proving discrimination.12 1 The Second Circuit did not believe the jury
could have been led astray by the single contrary instruction. 22

The court ruled that when the instructions were considered as a
whole-just as the jury heard them-the burden of proof being on the
plaintiffs became clear.'2 This position typifies the outcome of many
cases involving jury instructions. 124 However, this sort of outcome,
even in light of the correct signals sent by recognition of the
portentous problems caused by jury instructions tracking the burden-
shifting framework, perpetuates the complexities of the dilemma and
renders discrimination enforcement ineffective and unpredictable.

119 George Rutherglen, Reconsidering Burdens of Proof. Ideology, Evidence, and Intent in
Individual Claims of Employment Discrimination, 1 VA. J. Soc. POL'Y & L. 43, 68 (1993).

120 Id. at 69.
121 Cabrera v. Jakabovitz, 24 F.3d 372, 384 (2d Cit. 1994), cert. denied, 115 S. Ct. 205 (1995).

See supra note 114 and accompanying text.
122 Cabrera, 24 F.3d at 384.
123 Id.
124 See supra notes 64-71 and accompanying text.
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CONCLUSION/PROPOSAL

As we have seen, various circuits unsuccessfully attempted to
impose the McDonnell-Douglas/Price Waterhouse model of discrimi-
nation on widely varying facts and evidence through a single structure
of shifting burdens of production. Doing so, however, added an
unnecessary layer of ideological controversy to discrimination law
which complicated, instead of simplified, the practical problems in this
already intricate and theoretically convoluted field. Despite this con-
troversy, this author does not propose that the twenty-plus years of
discrimination jurisprudence that evolved after McDonnell-Douglas is
now outdated in the wake of the expansion of jury trials and should be
discarded.

This proposal, to the contrary, encourages district courts, now
being comfortable with the familiar McDonnell-Douglas framework,
to look to Cabrera for guidance on formulating comprehensible jury
instructions in discrimination cases. Through the Cabrera framework,
responsibility for monitoring and tracing the legal intricacies of the
burden-shifting structure remains at all times with the judge. The
mandate of the jury, juxtaposed with this responsibility of the judge
according to Cabrera, will be to deliberate on the ultimate factual
issue of discrimination.

This author further proposes that appellate courts should reexam-
ine the belief that a jury cannot be led astray by a single contrary
instruction which is misleading on the allocation of burdens of proof.
Any jury instruction that attempts to shift the burden of persuasion on
closely related issues is never likely to be successful. The jury is far
more likely to place the burden of persuasion on one party or the
other. Moreover, the utility of the harmless error doctrine, as illus-
trated in Cabrera, is questionable since it merely perpetuates the
problems that pervade the formulation of such instructions.

The judiciary is merely punting on a complicated issue when insti-
tuting the harmless error doctrine, leaving juries of legally untrained
laypersons with the duty to monitor and disentangle when and what
part of the respective burdens of proof and production are applicable
at any point during a trial. By reexamining the value and practicabil-
ity of the harmless error doctrine in this situation and inaugurating the
dichotomy of responsibilities and inquiries proposed in Cabrera, a
coherent framework providing a sensible, orderly way for jurors to

[Vol. 5:1



1994] CABRERA V. JAKABOVITZ 77

evaluate the evidence in light of their common experience can be
forged.


