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HITTING THE HOME RUN OR WISHFUL THINKING:
CINCINNATI'S ISSUE THREE AND TH- SIGNIFICANCE OF

EQUALITY FOUNDA TION OF GREA TER CINCINNATI V.
C17Y OF CINCINNATI. 1

Wayne Biggs

On November 2, 1993, the City of Cincinnati enacted, by voter
initiative, an amendment to the Charter of the City of Cincinnati
which purported to deny any "special class status" to gays, lesbians, or
bisexuals.2 The effect of the Amendment was to preclude the City
Council from making any future ordinances in favor of gays and lesbi-
ans and to repeal two specific ordinances which prohibited discrimina-
tion on the basis of sexual orientation insofar as those ordinances
benefitted homosexuals. 3

After passage of the Amendment, the group which had unsuc-
cessfully campaigned against Issue 3, the Equality Foundation of
Greater Cincinnati, Inc. and other plaintiffs challenged the constitu-

1 860 F. Supp. 417 (S.D. Ohio 1994).
2 The full text of Issue 3 is as follows:

ARTICLE XII
NO SPECIAL CLASS STATUS MAY BE GRANTED BASED UPON

SEXUAL ORIENTATION, CONDUCT OR RELATIONSHIPS.
The City of Cincinnati and its various Boards and Commissions may not enact,

adopt, enforce or administer any ordinance, regulation, rule or policy which provides that
homosexual, lesbian, or bisexual orientation, status, conduct, or relationship constitutes,
entitles, or otherwise provides a person with the basis to have any claim of minority or
protected status, quota preference or other preferential treatment.

This provision of the City Charter shall in all respects be self-executing. Any ordi-
nance, regulation, rule or policy enacted before this amendment is adopted shall be null
and void and of no force or effect.
3 Under the law of Ohio a city charter is roughly akin to a constitution in that it defines the

power of city council to act with respect to general or specific purposes and in that all contrary
legislation is inferior and invalid. See generally 3 James W. Farrell, Ohio Municipal Code
§ 1.11(a) (11th ed. 1962); Ohio Const. art. XVIII, § 7.

The repealed ordinances were the Equal Employment Opportunity Ordinance (Cincinnati
City Ordinance No. 79-1991) and the Human Rights Ordinance (Cincinnati City Ordinance No.
490-1992). See also infra notes 14 & 15 and accompanying text.
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tionality of Issue 3 in the United States District Court for the South-
ern District of Ohio. After first issuing a preliminary injunction
against the Amendment4 two weeks after its passage, Judge S. Arthur
Spiegel, after a lengthy trial, declared the Amendment void on a
number of grounds: Issue 3 violated plaintiff's right to equal participa-
tion in the political process;5 the Amendment violated the plaintiff's
right to equal protection of the law;6 the Amendment violated the
plaintiff's rights to freedom of speech and association and to petition
the government for a redress of grievances;7 and the Amendment was
unconstitutionally vague.8

This Note assesses the significance of Equality Foundation in light
of the recent trend of plebiscites9 which have the purpose of attempt-
ing to prevent legislation designed to benefit or to protect from dis-
crimination gays, lesbians, or bisexuals. I° Part I discusses the findings

4 Equality Found. of Greater Cincinnati v. City of Cincinnati, 838 F. Supp. 1235 (S.D. Ohio
1993).

5 860 F. Supp. 417, 433-34 (S.D. Ohio 1994).
6 Id. at 442-44. The District Court's holding in this regard bears further explanation. After

a thorough review of the Supreme Court's criteria for suspect and quasi-suspect status, id. at
434-440, the District Court concluded that gays constituted a quasi-suspect status and were thus
entitled to have Issue 3 reviewed under "intermediate scrutiny." Id. at 440. The significance of
this conclusion is rather curious because not only did Judge Spiegel conclude that Issue 3 failed
to withstand intermediate scrutiny, id. at 442, but also he concluded that Issue 3 failed under the
most deferential standard, rational basis review. Id. at 444. This conclusion is curious because,
obviously, when legislation fails the most deferential standard, discussion of a more exacting
standard would seem superfluous.

7 Id. at 446.
8 Id. at 449.
9 The phrase, "plebiscites," refers, in general, to either an "initiative" which is a measure

placed on a ballot usually through a required number of signatures or a "referendum" in which
the legislature submits legislation to the electorate. In either case the voters directly decide,
through popular vote, the fate of proposed legislation. See Robin Charlow, Judicial Review,
Equal Protection And The Problem With Plebiscites, 79 CORNELL L. REV. 527, 531-32 (1994).
While the larger question of whether this kind of direct democracy is out of line with the intent
of the framers of the Constitution is beyond the scope of this Note, it should be noted that the
analysis here has this kind of legislative process in mind and will distinguish between legislation
passed by voters as opposed to a legislature where necessary.

The "recent trend" refers to the use of ballot measures, such as Issue 3, as a means of
repealing or precluding legislation favorable to gays and lesbians. For an extended overview of
the rise of such ballot measures, see generally Jane S. Schacter, The Gay Civil Rights Debate in
the States: Decoding the Discourse of Equivalents, 29 HARV. C.R.-C.L. L. REv. 283 (1993); Note,
Constitutional Limits on Anti-Gay Rights Initiatives, 106 HARV. L. REV. 1905 (1993).

10 When referring herein to the terms "homosexual," "lesbian," and "bisexual," it should
be understood that I am referring to those who have a conscious disposition towards affiliation,
affection, and sexual desire for members of the same sex whether or not such a disposition has
been acted upon. For the rest of this Note I will simply use the phrase "gays and lesbians" to
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of fact and conclusions of law promulgated by the District Court in
Equality Foundation. Part II briefly summarizes modern Fourteenth
Amendment jurisprudence in terms of equal protection and due pro-
cess analysis."l Part III summarizes the application of the Fourteenth
Amendment to gays in particular. Part IV analyzes the Equality
Foundation decision along with the decisions in Evans v. Romer I &

112 in which the Colorado Supreme Court struck down a similar
amendment to the Colorado constitution on the ground that the
amendment denied gays the fundamental right to participation in the
political process.13

This Note argues that Equality Foundation and Evans can be
seen as paradigmatic cases insofar as, taken together, they encapsulate
the most common attempts of pro-gay rights litigators to secure pro-
tection against discrimination for gays and lesbians. As such, they
demonstrate the tenuous nature of litigating around the Supreme
Court's historic Bowers v. Hardwick1 4 decision. That is, the obstacle

denote gay men, lesbian women and bisexual people except where it becomes necessary to dif-
ferentiate among those three groups.

11 In relevant part, the Due Process Clause of the Fourteenth Amendment provides: "No
State shall make or enforce any law which shall ... deprive any person of life, liberty, or prop-
erty, without due process of law." And in relevant part, the Equal Protection Clause of the
Fourteenth Amendment provides: "No State shall make or enforce any law which shall.., deny
to any person within its jurisdiction equal protection of the laws." U.S. CONST. amend. XIV, § 1.

12 Evans v. Romer, 854 P.2d 1270 (Colo. 1993); Evans v. Romer, 882 P.2d 1335 (Colo. 1994)
[hereinafter collectively referred to as Evans].

In Evans I, the Colorado Supreme Court enjoined enforcement of Amendment 2 which was
a measure similar to Issue 3 that precluded the adoption of any favorable legislation for gays and
lesbians. The court found that the Supreme Court had recognized a fundamental right to partici-
pate in the political process and that Amendment Two violated that right. Evans I, 854 P.2d at
1282. The court remanded the case to determine whether any compelling interests could be
asserted by the state. In Evans If, the court rejected the following asserted compelling interests:
(1) deterring factionalism; (2) preserving the integrity of the state's political functions; (3) pre-
serving the ability of the state to remedy discrimination against suspect classes; (4) preventing
the government from interfering in personal, familial, and religious privacy; (5) preventing gov-
ernment from subsidizing a special interest group; and (6) promoting the physical and psycholog-
ical well-being of Colorado children. Evans If, 882 P.2d at 1338.

13 Evans 1, 854 P.2d at 1285-86; Evans 11, 882 P.2d at 1341.
14 478 U.S. 186 (1986). The case of Michael Hardwick is indeed a storied and much ana-

lyzed one. This is wholly understandable given the import the Supreme Court's decision- not
to mention its apparent "message"-has for gay rights. I use the term "message" because the
case, no doubt, was a grave disappointment to those working for gay rights. Arrested in his own
bedroom for engaging in mutual fellatio ("69") with another male, the case seemed to present a
grand opportunity for the Supreme Court to assert some measure of protection to gays and
lesbians by, if nothing else, invalidating, on fundamental right to privacy grounds, laws attempt-
ing to proscribe acts between consenting adults. The Court, however, declined this opportunity
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Bowers presents, I argue, has left pro-gay rights litigator's either
searching for an applicable fundamental right or attempting to find a
basis, free of any of Bowers apparent constraints, to argue successfully
that gays and lesbians constitute a suspect class. This Note concludes
these paths constitute a dead end for gay rights' litigators so long as
courts are still able to hang their analysis on the decision in Bowers.
A better approach, I argue, is to not attempt to style gay rights in the
pattern of previous groups. Rather, the pro-gay movement will have
to find its own strategy and may have to be content with focusing on
state action which clearly has the intent of singling out gays for mis-
treatment. Challenges to other types of legislation may have to wait
until science or society comes to more of a consensus on what, exactly,
constitutes sexual orientation in its origin and makeup.

I. THE DECISION IN EQUALITY FOUNDATION

As briefly indicated above, in 1991 and 1992 the City of Cincin-
nati enacted two ordinances aimed at prohibiting various forms of dis-
crimination. The 1991 Equal Employment Opportunity Ordinance 15

(EEO) prohibited discrimination in city employment on the basis of,
among other things, sexual orientation. The 1992 Human Rights
Ordinance16 (HRO) proscribed discrimination on the basis of, among

and held, specifically, that there was no fundamental right for homosexuals to engage in sodomy.
Id. at 190-91.

Through Justice White, the Court distinguished the fundamental right to privacy as involv-
ing "family relationships, marriage, or procreation" and asserted that the long history of
criminalized sodomy undercut any claim that state proscription of homosexual sodomy, even
between consenting adults, was contrary to ordered liberty. Id. at 190-91.

For an overview of the facts and implications of the Bowers decision, see generally Janet E.
Halley, Reasoning About Sodomy: Act and Identity In and After Bowers v. Hardwick, 79 VA. L.
REV. 1721 (1993); Anne B. Goldstein, Reasoning About Homosexuality: A Commentary On
Janet Halley's "Reasoning About Sodomy: Act and Identity In and After Bowers v. Hardwick,"
79 VA. L. REV. 1781 (1993); Patricia A. Cain, Litigating for Lesbian And Gay Rights: A Legal
History, 79 VA. L. REV. 1551 (1993).

15 Cincinnati City Ordinance No. 79-1991. Paraphrased, the ordinance sought to prohibit
discrimination in city employment and in appointments to city boards and commissions on the
basis of sexual orientation whether it be heterosexual, gay, lesbian or bisexual. The ordinance
also prohibited discrimination in this area on the basis of race, color, sex, disability, religion,
national or ethnic origin, age, HIV status, Appalachian regional ancestry, and marital status.

16 Cincinnati City Ordinance No. 490-1992. The HRO provided essentially the same lan-
guage as the EEO with the notable exception that this ordinance expressly prohibited its use to
create affirmative action eligibility and provided exemptions for religious and fraternal organi-
zations. The HRO also provided civil and criminal penalties for its violation with possible civil
fines of $1,000 and a possible fourth degree misdemeanor conviction for those refusing to com-
ply. The HRO also included a severability clause.

[Vol. 5:2
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other things, sexual orientation in the areas of private employment,
public accommodations, and housing. Subsequent to the enactment of
the HRO, a group calling itself "Equal Rights Not Special Rights"
began a petition drive to place a proposed amendment into the City
Charter. Their efforts succeeded and the proposed amendment, Issue
3,17 was placed on the November 2, 1993 ballot and passed by a 62%
to 38% margin.

Days after the passage, Issue 3 was challenged in the district
court. Judge S. Arthur Spiegel was first confronted with the plaintiff's
request for a preliminary injunction. Relying on two Sixth Circuit
opinions,'18 the court applied a four-prong standard which required
plaintiffs to show the following: (1) a strong possibility of success on
the merits; (2) irreparable injury; (3) the absence of harm to others by
issuance of the injunction; and (4) benefit to the public interest by
issuance of the injunction.' 9

Upon review of the preliminary facts, the court granted the pre-
liminary injunction.2 ° Primarily basing his decision on the first two
prongs, Judge Spiegel concluded that since Issue 3 seemed to have the
effect of burdening an identifiable group's ability to participate in the
political process, there was a strong possibility of success on the mer-
its. 21 Further, the court concluded that gays would suffer irreparable
harm without an injunction because of the threat to their ability to
participate in the political process. Since gays, lesbians, and bisexuals
were the only group singled out by Issue 3, no harm would occur to
any other identifiable group through a preliminary injunction.22

A. The Permanent Injunction
Several months after issuance of the preliminary injunction, the

bench trial began on June 20, 1994, and the District Court issued its
opinion three months later on August 9. At trial, the plaintiffs, filing
under 42 U.S.C. § 1983, contended that strict or heightened scrutiny of
Issue 3 was necessary because gays and lesbians constituted either a

17 For the full text of Issue 3, see supra note 2.
18 N.A.A.C.P. v. City of Mansfield, Ohio, 866 F.2d 162, 166 (6th Cir. 1989); Weaver v.

University of Cincinnati, 942 F.2d 1039, 1043 (6th Cir. 1991).
19 Equality Found. of Greater Cincinnati v. City of Cincinnati, 838 F. Supp. 1235, 1238

(S.D. Ohio 1994).
20 Id at 1242-43.
21 Id. at 1242.
22 Id.
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suspect or quasi-suspect class and that strict scrutiny was necessary
because Issue 3 violated their fundamental right to equal access to the
political process.23  Alternatively, the plaintiffs argued that Issue 3
must fail because it was not rationally related to any legitimate state
interest. 24 The plaintiffs also contended that their First Amendment
rights to free speech, free association, and redress of grievances were
violated and that Issue 3 was unconstitutionally vague.25

The defendants26 argued that no fundamental right to equal polit-
ical participation existed and that gays and lesbians did not qualify as
a suspect or quasi-suspect group. 27 Thus, the defendants contended
Issue 3 need only be subject to rational basis review and they asserted
several governmental interests which Issue 3 advanced. 28 Finally, the
defendants argued that Issue 3 places no restrictions on any of the
plaintiff's First Amendment rights.29

After an extended discussion of the testimony presented and the
findings of fact,3° the court turned to the legal contentions and first
addressed the fundamental rights issue. 31 Relying on City of Cleburne

23 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 417, 422 (S.D. Ohio).
24 Id.
25 Id.
26 At trial, the Defendants consisted of the City of Cincinnati and the group which had

initiated Issue 3, Equal Rights Not Special Rights, intervened as defendants as well. Id. at 418-
19.

27 Id. at 422.
28 Id. at 423. Among the interests asserted, defendants claimed that Issue 3 saved govern-

ment resources by reducing government regulation, promoted diversity of thought, allowed dif-
ferent groups to hold differing views without government imposing a "doctrinaire view
concerning the moral relevance of homosexual behavior," gave effect to Cincinnati's collective
notion of morality, and protected the nuclear family. Further, defendants contended that Issue 3
advanced democracy by allowing the citizenry to decide the issue for themselves. Issue 3, then,
was simply a legitimate limit on the scope of City Council's ability to address certain issues. Id.

29 Id.
30 Id. at 424-427.
31 Prior to discussing the fundamental rights issue, the District Court, very briefly, dis-

cussed the standards of review for the Equal Protection and Due Process Clauses of the Four-
teenth Amendment The court asserted that when fundamental rights are implicated, the
Fourteenth Amendment requires "strict scrutiny" in which a government action must be nar-
rowly tailored to serve a compelling government interest. Under the Equal Protection Clause,
strict scrutiny is required when a suspect classification is employed by the government. When a
"quasi-suspect" classification is employed, "intermediate scrutiny" requires the classification be
substantially related to an important governmental interest. If no fundamental rights or suspect
classifications are employed, the governmental action need only be rationally related to a legiti-
mate government interest. Id. at 429-430 (citing City of Cleburne v. Cleburne Living Center,
473 U.S. 432, 440-41 (1985)). For a more thorough discussion of Fourteenth Amendment juris-
prudence and standards of review, see infra notes 75-95 and accompanying text.

[Vol. 5:2
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v. Cleburne Living Center," the court first asserted that when a funda-
mental right is implicated, the proper standard of review under the
Fourteenth Amendment's Due Process clause is strict scrutiny.33

Thus, the next question became whether the asserted fundamental
right-equal participation in the political process- actually exists.

In its order granting the preliminary injunction, the court
reviewed a number of cases and agreed with the reasoning of the Col-
orado Supreme Court in Evans34 that a fundamental right to equal
participation in the political process did in fact exist.35 The court
based its decision on four particular areas of Supreme Court cases
concerning political participation: (1) voting preconditions; (2) voting
valuation; (3) candidate eligibility; and (4) cases in which the process
of enacting laws with respect to an identifiable group are implicated.36

The court first noted that the Supreme Court had consistently
invalidated legislation which placed preconditions on an individual's
right to vote and cited several cases to this effect.37 These cases, the
court reasoned, stood for the "broader principle" that citizens have a
right to be free from restrictions which would deny them "any effec-
tive voice in the governmental affairs which would substantially affect
their lives. '38 Second, Judge Spiegel, relying primarily on Reynolds v.
Sims, 39 concluded that state action which diminished the value of
one's vote was impermissible because of a "deeply rooted right to
meaningful and equal participation in the political process."'  Third,

32 473 U.S. 432 (1985).
33 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 417, 429-30 (S.D. Ohio

1994) (citing Cleburne, 473 U.S. at 440). See also supra note 31.
34 Evans v. Romer, 854 P.2d 1270, 1276 (Colo. 1993).
35 838 F. Supp. 1235, 1238 (S.D. Ohio 1993).
36 Id. at 1239-41.
37 Id. at 1239. Judge Spiegel cited three cases in support of this contention: Kramer v.

Union Free School Dist. No. 15, 395 U.S. 621 (1969) (striking down property ownership or chil-
dren as a precondition to voting in a school board election); Harper v. Virginia Board of Elec-
tions, 383 U.S. 663 (1966) (invalidating poll tax requirements); and Carrington v. Rash, 380 U.S.
89 (1965) (holding civilian status requirement unconstitutional).

38 Equality Found. of Cincinnati v. City of Cincinnati, 838 F. Supp. 1235, 1239 (S.D. Ohio
1993) (quoting Kramer, 395 U.S. at 627).

39 377 U.S. 533 (1964).
40 Equality, 838 F. Supp. at 1239; see also Reynolds, 377 U.S. at 564-65 ("representative

government is in essence self-government through the medium of elected representatives. . . and
each and every citizen has an inalienable right to full and effective participation in the political
process of his State's legislative bodies").

1995]
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the court looked to candidate eligibility cases4" and reasoned that of
paramount importance in those cases was the "right to vote effec-
tively" as opposed to the mere right to vote at all.42 Finally, Judge
Spiegel looked to cases where the legislative process had been altered
with respect to an identifiable group43 and concluded that these cases
stood for the principle that it is impermissible for a state to disadvan-
tage any identifiable group by making it more difficult to obtain legis-
lation on its behalf." Incorporating these conclusions into the
principle case,45 the court concluded that these cases, taken together,
support the notion that a fundamental right to equal and effective par-
ticipation in the political process does exist 4 6 and, as such, Issue 3 must
fail unless it was narrowly tailored to serve a compelling governmental
interest.

4 7

41 Equality, 838 F. Supp. at 1240 (citing Williams v. Rhodes, 393 U.S. 23, 31 (1968) (invali-
dating certain state election laws which advantaged established political parties over new polit-
ical parties on the grounds that such laws burdened the right of individuals to "associate for the
advancement or political beliefs" and the "right of qualified voters to cast their vote
effectively")).

42 Id.
43 Id. at 1240-41 (citing Hunter v. Erickson, 393 U.S. 385 (1969) (invalidating a city charter

amendment precluding city council from implementing ordinances dealing with racial, religious,
or ancestral discrimination in housing without voter approval) and citing Gordon v. Lance, 403
U.S. 1 (1971) (upholding state constitutional and statutory requirement that 60% of voters
approve tax increases or bonded indebtedness because the requirement did not affect an inde-
pendently identifiable group)).

44 Equality Found. of Cincinnati v. City of Cincinnati, 838 F. Supp. 1235, 1241 (S.D. Ohio
1993).

45 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 422, 423 (S.D. Ohio
1994).

46 After reaffirming this conclusion in the principle opinion, the District Court addressed
several of the defendants' contentions in opposition to finding that a fundamental right to equal
participation in the political process. First, the court rejected the notion that cases such as
Hunter, Gordon, and Washington v. Seattle School Dist., 458 U.S. 457 (1982), stood only for the
principle that suspect categories, such as race, are strictly scrutinized. Judge Spiegel found that
these cases did not deal exclusively with suspect categories and noted in particular that the
Supreme Court's observations in Hunter were cast in race neutral terms:

['Me] State may no more disadvantage any particular group by making it more difficult to
enact legislation on its behalf than it may dilute any person's vote or give any group a
smaller representation than another of comparable size.

Second, the court distinguished Gordon by noting that the Court had placed emphasis upon
whether particular state action burdened an identifiable group or an "independently" identifi-
able group. Thus, while agreeing with defendants that any action will burden an "identifiable"
group, the proper understanding of Gordon and Hunter was whether a group could be identified
apart from, or "independently" from, their opposition to or support for a particular piece of
legislation. 860 F. Supp. at 430-34.

47 Equality, 860 F. Supp. at 433.
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The District Court next addressed the question of whether gays
and lesbians constitute a suspect or quasi-suspect class which would
thus subject Issue 3 to "intermediate scrutiny" and require it to be
substantially related to an important government interest.48 Noting
that the Supreme Court had never promulgated a precise test to deter-
mine which groups qualify as suspect or quasi-suspect, the District
Court reviewed several cases49 and determined that it must consider
the following criteria in relation to sexual orientation: (1) whether sex-
ual orientation is an immutable characteristic; (2) whether gays and
lesbians have any control over their status as gays and lesbians; (3)
whether gays and lesbians have suffered a history of invidious discrim-
ination; (4) whether sexual orientation bears any relation to an indi-
vidual's ability to contribute to society; and (5)'whether gays and
lesbians are politically powerless.5"

The District Court first concluded that gays and lesbians have
been subject to a history of discrimination based on sexual orientation
which has been characterized by erroneous and inflammatory stereo-
types.51 Second, Judge Spiegel found that sexual orientation of any
kind, homo-, bi-, or hetero-, had no relationship to one's ability to
function in society, noting that if "homosexuals were afflicted with
some sort of impediment... the phenomenon of 'staying in the closet'
...would not exist [because] their impediment would betray their
status. '52 Third, the District Court concluded that sexual orientation
was beyond an individual's control, noting that the evidence at trial
established that there was a distinction between sexual orientation

48 Id. at 434.
49 Id at 434-36. Among the cases reviewed by the District Court were the following: Fron-

tiero v. Richardson, 411 U.S. 677 (1973) (cited for immutability and historical discrimination
considerations); City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985) (cited for
relationship between class membership and ability to contribute to society and for considera-
tions of whether class membership is within members' control); San Antonio School Ind. Dist. v.
Rodriguez, 411 U.S. 1 (1973) (cited for political powerlessness considerations); Plyler v. Doe, 457
U.S. 202 (1982) (cited for considerations of prejudice and discrimination).

50 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 422, 436 (S.D. Ohio
1994).

51 Id. (citing High Tech Gays v. Defense Indus. Sec. Clearance Office, 895 F.2d 563, 573
(9th Cir. 1990); Dahl v. Secretary of the United States Navy, 830 F. Supp. 1319, 1324 n.7 (E.D.
Cal. 1993)). Part of the inflammatory stereotypes cited by the court included campaign litera-
ture from the proponents of Issue 3 which suggested gays habitually engaged in sexually deviant
practices. Id. at 436 n.16.

52 Id. at 437.
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and conduct. 3 Finally, the District Court concluded that while gays
and lesbians are not wholly powerless politically, they do suffer signifi-
cant political impediments due to gays' and lesbians' understandable
reluctance to publicize their status and due to the difficulty gays have
forming coalitions with other groups because of the unpopularity of
and prejudice towards gays and lesbians. 54

Thus, Judge Spiegel concluded that gays and lesbians constituted
a quasi-suspect class warranting intermediate scrutiny.55 In doing so,
the District Court conceded, it was going directly against the holdings
of all Courts of Appeals decisions which had confronted this issue, as
none had granted gays and lesbians suspect or quasi-suspect status.56

Noting that many of these cases based their reasoning on the Supreme
Court's Bowers decision, the District Court concluded that these
cases, as well as those pre-dating Bowers, were flawed insofar as they
equated homosexual status with homosexual conduct. 7 Because the
District Court had concluded that sexual conduct existed indepen-
dently from sexual orientation, it reasoned that these cases were not
controlling.5 8

After the foregoing fundamental rights and quasi-suspect classifi-
cation analysis, Judge Spiegel ultimately turned to rational basis
review in which a challenged government action need only be ration-

53 Id. While the District Court did not separately address the immutability question, it did
note in its discussion of "control" that sexual orientation was not amenable to techniques
designed to change it.

54 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 435, 437-39 (S.D. Ohio
1994).

55 Id. at 440.
56 See, e.g., Padula v. Webster, 822 F.2d 97 (D.C. Cir. 1987); High Tech Gays v. Defense

Indus. Sec. Clearance Office., 895 F.2d 563 (9th Cir. 1990); Woodward v. United States, 871 F.2d
1068 (Fed. Cir. 1989), cert. denied, 494 U.S. 1003 (1990); Ben-Shalom v. Marsh, 881 F.2d 454 (7th
Cir. 1989), cert. denied, Ben-Shalom v. Stone, 494 U.S. 1004 (1990); Baker v. Wade, 769 F.2d 289
(5th Cir. 1985); National Gay Task Force v. Board of Educ., 729 F.2d 1270 (10th Cir. 1984), aff'd
by equally divided Court, 470 U.S. 903 (1985); Rich v. Secretary of Army, 735 F.2d 1220 (10th
Cir. 1984).

57 Equality, 860 F. Supp. at 439-40.
58 Id. Judge Spiegel's reasoning in this regard is by no means original. Indeed, the consis-

tent criticism of Bowers and the cases that have followed its reasoning is that homosexuality can
and should be understood as a "status," an independent state of being, which exists wholly inde-
pendently from any kind of "conduct" itself. Understanding sexual orientation as a "status," the
critics of Bowers argue, would shift the debate from the kind of sex a person might choose have
to a focus on a person's identity which cannot be controlled or, at least, is not amenable to
change. For detailed discussions of the conduct/status distinction, see generally Janet E. Halley,
Sexual Orientation and the Politics of Biology: A Critique of the Argument from Immutability, 46
STAN. L. REv. 503 (1994); Halley, supra note 14 and accompanying text.



HITTING THE HOME RUN OR WISHFUL THINKING

ally related to some legitimate governmental purpose. 9 While noting
that rational basis review is highly deferential to government action,
the court noted that some objectives, such as a "bare desire to harm a
politically unpopular group," will not withstand even rational basis
review.' Turning to the defendants' proffers of legitimate purposes,
the court considered whether any of the following purposes were suffi-
cient to uphold Issue 3: (1) the government interest in not imposing
regulations upon its citizens; (2) the interest in saving scarce public
and private resources; (3) the interest in "not imposing a uniform,
doctrinaire view concerning the moral relevance of homosexual
behavior on all segments of the community"; (4) the interest in giving
legal effect to the city of Cincinnati's collective notion of morality; and
(5) the interest in advancing democracy and political integrity by
allowing citizens to decide this question for themselves and preserving
their right to limit the scope of the city council's power.61

The District Court found that none of these asserted interests
were rationally related to Issue 3 whether or not they were, in fact,
legitimate.62 First, the court dismissed the "saving resources" argu-
ment on the basis of evidence adduced at trial that any savings based
on preventing claims of homosexual discrimination would be de
minimis at best.63 Second, the court found that the elimination of pro-
tection for gays and lesbians would only reduce government regula-
tion by a negligible amount.' 4 Third, Judge Spiegel rejected the
"uniform view" argument out of hand reasoning that, in fact, Issue 3
accomplished exactly the opposite by standing as a message to Cincin-
nati that "discrimination against homosexuals shall be permitted and
... [probably] shall never be prohibited. '65 Fourth, Judge Spiegel
asserted that while giving effect to Cincinnati's collective morality was
not illegitimate, this purpose could not stand as a subterfuge for dis-
crimination.66 Finally, the court concluded that Issue 3 did not express

59 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 417, 440-44 (S.D. Ohio
1994).

60 Id. at 441.
61 Id. at 441.
62 Id. at 444.
63 Id. at 441.

64 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 417, 441 (S.D. Ohio
1994).

65 Id. at 442.
66 Id. at 442-43.
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neutrality on the issue of homosexuality but, instead, gave "effect to
private prejudice. '67

Thus, while the court recognized that private prejudice was
beyond the scope of the Constitution's control, it found that Issue 3
was beyond any legitimate governmental interest. Issue 3's sweeping
scope, the court argued, gave effect to private prejudice by preventing
any and all legislation which might benefit gays and lesbians and was
thus invalid under even the most deferential of equal protection stan-
dards, much less either of the more exacting standards. 68

Lastly, Judge Spiegel turned to the First Amendment and vague-
ness challenges.69 As to the First Amendment,70 the court found that
the effect of Issue 3 was to force gays and lesbians to obtain favorable
legislation only through the burdensome amendment process.71 Since
the proponents of an unsuccessful repeal measure would open them-
selves to public and private discrimination without any means of
redress, gays' and lesbians' right to free speech and assembly, the
court reasoned, would be effectively chilled.72 Further, the court also
found that gays' and lesbians' right to petition for a redress of griev-
ances was also impermissably burdened since the effect of Issue 3 was
to place an obstacle- the burdensome amendment process- in the
way of gays' and lesbians' attempts to obtain any redress of grievances
from city government.73  Finally, the court found that Issue 3 was
unconstitutionally vague in its failure to define terms precisely, and its
failure to define an exact scope.74

67 Id. at 444. Somewhat as an illustration of its conclusion that Issue 3 gave effect to private
prejudice and discrimination, the court also discussed the assertion that Issue 3 promoted and
protected the "'nuclear family." In dismissing this argument, Judge Spiegel opined that the court
could not see how allowing the city council to prohibit discrimination undermined a "pro-family"
agenda and wondered why protecting the family would not be accomplished through pro-family
legislation as opposed to legislation that is "anti some other group." Id. at 442 (internal citations
omitted).

68 Equality Found. of Cincinnati v. City of Cincinnati, 860 F. Supp. 417, 444 (S.D. Ohio
1994).

69 Id. at 444-49.
70 In relevant part, the First Amendment provides the following: "Congress shall make no

law... abridging the freedom of speech.., or the right of the people peaceably to assemble, and
to petition the Government for a redress of grievances." U.S. CONsT. amend. I.

71 Equality, 860 F. Supp. at 445.
72 Id.

73 Id. at 448.
74 Id. at 449.
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II. MODERN FOURTEENTH AMENDMENT ANALYSIS

While the history and dynamics of Fourteenth Amendment 5

analysis has been well chronicled elsewhere,76 it is useful to briefly
outline the current state of the Fourteenth Amendment as gay rights
litigation generally falls under either a Due Process Clause claim or an
Equal Protection Clause claim.77 The remainder of this section is
aimed primarily at distinguishing between the two clauses insofar as
how the Supreme Court structures its analysis of each type of claim.

A.. The Due Process Clause
In the 1923 case of Meyer v. Nebraska,78 the Supreme Court

articulated the Due Process Clause of the Fourteenth Amendment as
embodying not only freedom from unwarranted deprivation of physi-
cal freedom, but also as representing a set of "rights" such as the right
to contract, to marry or to "enjoy those privileges ... essential to the
orderly pursuit of happiness by free men. 79 Thus, early on, a general
principle was established that the government may not interfere with
certain liberties by arbitrary state action or state action which has "no
reasonable relation to some purpose within the competency of the
state to effect. 80

Today, this early principle has grown into a set of recognized
"implied fundamental rights"81 which warrant special judicial protec-

75 See supra note 11.
76 See generally W. NELSON, THE FOURTEENTH AMENDMENT- FROM POLITICAL PRINCIPLE

TO JUDICIAL DOCTRINE (1988); LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL LAW (2d ed.
1988); Cass Sunstein, Sexual Orientation and the Constitution: A Note on the Relationship
between Due Process and Equal Protection, 55 CHI. L. REV. 1161 (1988).

77 Btu' see Debra F. Salz, Discrimination-Prone Initiatives And The Guarantee Clause: A
Role For the Supreme Court, 62 GEO. WASH. L. REV. 100 (1993).

78 262 U.S. 390 (1923).
79 Id. at 399.
80 Id. at 400.
81 The term "implied" refers to the fact that under substantive due process analysis, none of

the recognized fundamental rights can be found within the specific text of the Constitution itself.
The origin of the phrase "implied fundamental rights" is unclear, but the basic premise is part of
a long and ongoing debate over "originalism" (the idea that only those rights and protections
specifically enumerated in the Constitution should be promulgated by the courts) and "interpre-
tivism" (the converse idea that rights and protections beyond the specific text can be genuinely
found within either the Framer's intent or even through current social mores). See generally
Viktor Mayer-Schonberger, Substantive Due Process and Equal Protection in the Fundamental
Rights Realm, 33 How. L.J. 287 (1990); Note, Justices Harlan And Black Revisited: The Emerg-
ing Dispute Between Justice O'Connor And Justice Scalia Over Unenumerated Fundamental
Rights, 61 FORDHAM L. REV. 895 (1993).
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tion. The first of these implied rights involved privacy and the right of
a husband and wife to use contraceptive devices. In Griswold v. Con-
necticut82 the Court, through Justice Douglas, espoused the view that
the Bill of Rights, made applicable to the states by the Fourteenth
Amendment, also embodied "penumbral rights" which went beyond
the specific guarantees of the Constitution's text.83 Pointing to the
Fourth Amendment's 84 general concern with a right to privacy, the
Court found that the penumbra of the Fourth Amendment's specific
guarantees encompassed various zones of privacy which the states
could not infringe upon.

After Griswold, the Court extended the privacy protection to
unmarried couples 85 and also invalidated a New York law that prohib-
ited anyone other than pharmacists from distributing condoms on the
ground that such a proscription was a burden on the individual's right
to decide whether to bear a child.86 Then, in 1973, the Court handed
down its historic and still-controversial decision in Roe v. Wade87 in
which the Court held that the right to privacy extended to women the
right to secure an abortion prior to the fetus obtaining viability.88

While the Court has recognized some other fundamental rights89, the

82 381 U.S. 479 (1965).
83 Id. at 485.
84 Though the Fourth Amendment is generally concerned with a freedom from unreasona-

ble search and seizure, the Court found that this general concern with privacy and freedom from
government action implied right to privacy that went beyond the search and seizure context. Id.
at 485; see also U.S. CoNsT. amend. IV.

85 Eisenstadt v. Baird, 405 U.S. 438 (1972). Although the basis of Eisenstadt was an equal
protection analysis- i.e., that to deny contraceptives to unmarrieds while allowing married
couples to obtain them was a violation of equal protection- the Court, per Justice Brennan, still
spoke in terms of the right to privacy: "If the right of privacy means anything, it is the right of
the individual, married or single, to be free from unwarranted governmental intrusion into mat-
ters so fundamentally affecting a person as the decision whether to bear or beget a child." Id. at
449.

86 Carey v. Population Services International, 431 U.S. 678 (1977).
87 410 U.S. 113 (1973).
88 But see Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992) (affirming the "central

holding" of Roe but calling into question the viability test); see also Anders, supra note 81, at
895-96.

89 See generally Moore v. City of East Cleveland, 431 U.S. 494 (1977) (invalidating a city
ordinance that limited occupancy of any dwelling to members of the same family while defining
"family" on a narrow basis.); Zablocki v. Redhail, 434 U.S. 374 (1978) (articulating that the right
to marry is fundamental while invalidating a statute that required a judicial determination that
child support obligations had been met before allowing one with such obligations to marry). But
see Bowers v. Hardwick, 478 U.S. 186 (1986) (finding no fundamental right to engage in homo-
sexual sodomy.)
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cases, taken together, represent the idea that fundamental rights
under the due process clause of the Fourteenth Amendment generally
concern matters of procreation, marriage and other familial
considerations.'

B. The Equal Protection Clause
The Equal Protection strand of the Fourteenth Amendment is

similar to the Due Process element in that the Equal Protection
Clause encompasses its own set of "fundamental rights." Where the
two clauses diverge is in the area of governmental classifications of
citizens. As well as providing protection for certain fundamental
rights, the Equal Protection clause speaks to the legitimacy of govern-
ment classifying its citizens on various bases-race, for example-
and determines whether such a classification denies a particular class
of citizens equal protection of the law. Wading through exactly what
fundamental rights belong under due process or equal protection and
which classifications are permissible is a rather arduous process that,
frankly, has left many commentators exasperated.91

In terms of fundamental rights, the Equal Protection Clause has
been interpreted to encompass the right to vote, travel interstate, and
the right of access to the Courts. As one can see, Equal Protection
fundamental rights, when compared to Due Process fundamental
rights, seem to take on a somewhat more political flavor and have the
common thread of state action burdening indigent citizens. The one
area where the Supreme Court has refused to find a fundamental
equal protection right is education. Although the Court has been
presented with ample opportunity to do so and has given special con-
sideration to the educational arena, it has specifically stated that there
is no fundamental right to education.92

90 See, e.g., Bowers, 478 U.S. at 190-91 (distinguishing the right to privacy as involving
"family relationships, marriage, or procreation"); see also Mayer-Schonberger, supra note 81, at
291.

91 See, e.g., Ira C. Lupu, Untangling the Strands of the Fourteenth Amendment, 77 MICH. L.
REV. 983 (1979).

92 The most obvious example of this special consideration is Brown v. Board of Education,
347 U.S. 483 (1954), in which the Court invalidated racial segregation in public schools. Of
course, Brown's future implications for segregationist policies in general make the education
aspect of the case seem less important. See, e.g., Gayle v. Browder, 352 U.S. 903 (1956) (holding
segregation on public buses unconstitutional); Holmes v. City of Atlanta, 350 U.S. 879 (1955)
(public golf courses); Mayor of Baltimore v. Dawson, 350 U.S. 877 (1955). Perhaps the better
example is Plyer v. Doe, 457 U.S. 202 (1982), in which the Court invalidated a Texas statute
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In the realm of equal protection outside of any fundamental
rights, the discussion must necessarily begin with Footnote 4 of United
States v. Carolene Products93 in which the Court asserted that legisla-
tive action directing prejudice against "discrete and insular minorities
may be a special condition ... which may call for a correspondingly
more searching inquiry." 94 From this assertion modem equal protec-
tion jurisprudence has grown into a complex web of searching judicial
inquiry which, like fundamental rights analysis, is rather confusing and
inconsistent at times.9'

Certain confusions notwithstanding, there are principles which
can be safely asserted. First, legislative classifications based on race
are inherently "suspect classifications" and will be subjected to the
most searching judicial inquiry.96 Second, various other classifica-
tions-gender, alienage, and illegitimacy- have been termed "quasi-
suspect classifications" which are likewise subjected to an exacting
standard of judicial review.97 What criteria, exactly, are required to
qualify a particular group for "suspect" or "quasi-suspect" classifica-
tion is, as the District Court noted in Equality Foundation, something
that has never been articulated into a precise test.98

C. Standards of Review
While there may be confusion about which rights are fundamen-

tal and which classifications are suspect, the Supreme Court, in
Cleburne, has made it quite clear what a court should do once a deter-
mination has been made that a fundamental right or suspect classifica-
tion exists. Whenever a fundamental right is implicated, whether the
right comes under due process or equal protection, or whenever a sus-

denying free public education to children of illegal aliens. Though the Court found illegal aliens
not to be a suspect class and did not declare education a fundamental right, it struck down the
statute as violative of the equal protection clause. But see San Antonio Ind. School District v.
Rodriguez, 411 U.S. 1 (1973) (upholding a Texas statute basing public education finance on
property tax base).

93 304 U.S. 144 (1938).
94 Id. at 152, n.4.
95 See generally supra note 91, at 985.
96 See generally Note, Impermissible Purposes and the Equal Protection Clause, 86 COLUM.

L. REV. 1184, 1185-87 (1986).
97 Id.
98 860 F. Supp. 417, 434 (S.D. Ohio 1994); see supra notes 47-67 and accompanying text for

the District Court's discussion of what appear to be relevant criteria from prior Supreme Court
cases- immutability, historical discrimination, political powerlessness, and the characteristic's
relationship to the individual's ability to contribute to society.
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pect classification is involved, a court must apply "strict scrutiny."99

That is, the challenged legislation must be "narrowly tailored" to meet
a "compelling" governmental interest."° When "quasi-suspect" classi-
fications are involved, a court will apply "intermediate scrutiny" in
which the challenged action must be "substantially" related to an
"important" government interest. 1 ' All other Fourteenth Amend-
ment challenges to government action are subjected to "rational
basis" review in which the action need only be "rationally related" to
a "legitimate" governmental interest. 102

The importance of these varying standards of review is not a mat-
ter of mere semantics. In fact, the success or failure of either side is
rather dependant on which standard of review a court can be per-
suaded to apply.0 3 Under strict or intermediate scrutiny, the govern-
ment bears the burden of proving that the action is narrowly tailored
or substantially related to an important or compelling interest. °4

Under rational basis, the plaintiff must prove that the legislation is not
rationally related to a legitimate interest or that no conceivable legiti-
mate interest exists in the challenged action.0 5 In sum, action subject
to rational basis review usually survives and action subjected to either
form of heightened scrutiny usually falls."°

III. THE FOURTEENTH AMENDMENT As APPLIED TO GAYS AND
LESBIANS

As intimated above, no discussion of the aspirations of pro-gay
rights litigators would be complete without a thorough understanding

99 473 U.S. 432, 439-41 (1985).
100 Id. at 440.
101 Id.
102 Id.
103 See Lynn A. Stout, Strict Scrutiny and Social Choice: An Economic Inquiry Into Funda-

mental Rights and Suspect Classifications, 80 GEO. L.J. 1787, 1787-88 (1992).
104 Id.
105 Id.
106 But of course, Cleburne struck down an ordinance under rational basis review. How-

ever, most commentators have come to agree that Cleburne employed something beyond
rational basis review known as "rational basis with teeth" or "increased rationality." See Myers,
supra note 96, at 1189-93. Under "increased rationality" in Cleburne, the Court, while purport-
ing to adhere to the normal deference of rational basis review, limited its inquiry to the interests
expressed by the government rather than determining whether any legitimate purpose could be
inferred. Id. Some have suggested that the Court's actual motivations in Cleburne as well as
Plyer had more to do with its suspicions of prejudice than with rational analysis. See generally
id.; The Supreme Court 1984 Term: Leading Cases, 99 HARV. L. REV. 120, 161-173 (1985).

1995]



CIVIL RIGHTS LAW JOURNAL

of the Supreme Court's decision in Bowers v. Hardwick.1 7 While that
case does stand as the cornerstone-or stumbling block- of all cur-
rent attempts to gain Fourteenth Amendment protections for homo-
sexuals, it was not the first time any court had addressed the
discrimination claims of gays and lesbians. 8 Significantly, the follow-
ing list of cases utilized the still-important status-conduct distinction
which would, eventually, become the linchpin of the Bowers decision.

Many commentators1°9 point to Soumen v. Riley110 as the first suc-
cessful American case striking down anti-gay state action. The issue
in that case was whether the California Board of Equalization could
revoke the liquor license of a restaurant that catered to gay and les-
bian clientele. The California Supreme Court held such action to be a
violation of the California Constitution on the grounds that a restau-
rant's status as a mere "hangout" did not necessarily establish that
illegal or immoral conduct was taking place on the premises."1

Following the Stoumen decision, the California legislature passed
a statute authorizing revocation of an establishment's liquor license if
the establishment was frequented by, among others, homosexuals.
The California Supreme Court, reiterating its position in Stoumen,
struck down the statute in Vallegra v. Department of Alcoholic Bever-
age Control, 112 arguing that the mere status of a restaurant's patrons
was insufficient grounds for revocation, but that "any public display
which manifests sexual desires, whether they be heterosexual or
homosexual .... may be, and historically have been, suppressed and
regulated in a moral society."'1 3

As one commentator has noted, the distinction between status
and conduct became crucial to California and other states litigating
the propriety of closing the "gay bars" as well as other areas of gay

107 478 U.S. 186 (1986).
108 For a detailed history of gay-rights cases, pre- and post-Bowers, see Patricia A. Cain,

Litigating for Lesbian and Gay Rights: A Legal History, 79 VA. L. REv. 1551 (1993); see also
Anne B. Goldstein, Reasoning About Homosexuality: A Commentary On Janet Halley's "Rea-
soning About Sodomy: Act And Identity In And After Bowers v. Hardwick", 79 VA. L. REV.
1781 (1993) (chronicling the expansion of prohibited sexual acts in the nineteenth century).

109 See Cain, supra note 108, at 1567.
110 234 P.2d 969 (Cal. 1951).
111 Id. at 971.
112 347 P.2d 909 (Cal. 1959).
113 Id. at 912.
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rights litigation.1 14 Of course, this distinction between status and con-
duct gained its ultimately most important formulation in 1986 in the
Bowers decision." 5 By asserting that the right to privacy did not
include homosexual sodomy, the Supreme Court effectively gave its
approval to defining gays and lesbians not by their mental or biologi-
cal status but by the kind of physical conduct they potentially would
pursue.1 1 6 The importance of this is no small matter, for as one litiga-
tor has put it, "the anti-sodomy laws are the bedrock of discrimination
against lesbians and gays. "117

In the wake of Bowers, gays' and lesbians' further attempts to
seek judicial protection under the Fourteenth Amendment have been
less than fruitful. As the District Court noted in Equality, all Court of
Appeals which have confronted the issue have refused to grant pro-
tected status to gays and lesbians for purposes of equal protection
review, and Bowers seems to preclude the due process right of privacy
from extending to gays and lesbians.1 ' The result has been to force
gay rights litigators either to challenge the Bowers holding directly or
to continue to seek judicial recognition of gays and lesbians as a sus-
pect class.'1 9 Neither path has proven very successful.12°

IV. ANALYSIS

What both Evans and Equality Foundation reveal is the funda-
mental difficulty in litigating around the barrier that Bowers seem-
ingly places in the way of gay rights litigation. Indeed, while the
correctness of the Bowers view is, at the very least, in dispute, one
cannot, in actual practice, totally dismiss the case. Courts, especially
those predisposed to thinking of homosexuality as immoral, will

114 Cain, supra note 108, at 1571; see also Rhonda R. Rivera, Our Straight-Laced Judges:
The Legal Position of Homosexual Persons in the United States, 30 HASTINoS LJ. 799 (1979)
(reviewing the "gay bar" cases in New York and New Jersey).

Another prominent area of gay rights litigation which has confronted the conduct/status
distinction has been government employment. See Cain, supra note 108, at 1573-78.

115 See Cain, supra note 108, at 1575-78.
116 Id.
117 Id. at 1586-87.
118 860 F. Supp. at 439-41.
119 See generally Jane S. Schacter, The Gay Civil Rights Debate in the States: Decoding the

Discourse of Equivalents, 29 HARV. C.R.-C.L. L. REV. 283, 285-90 (1993).
120 See, e.g., High Tech Gays, 895 F.2d at 573 (reversing the lower court's equal protection

findings and application of heightened scrutiny); Meinhold v. United States DOD, 34 F.3d 1469,
1470 (1994) (same); but see Commonwealth v. Wasson, 842 S.W.2d 487 (Ky. 1992) (upholding
the dismissal of sodomy charges on state privacy and state equal protection grounds).
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always have the means of escaping a politically unpopular decision so
long as Bowers provides them with an "out." That is, as more than
one court has reasoned, if the conduct that defines the class can be
criminalized, then one can hardly find the rationale for protecting the
class. 121

This is, in essence, the difficulty of Bowers and much has been
written attempting to distinguish Bowers as not totally precluding
homosexual protection since, as most commentators argue, sexual ori-
entation can itself be distinguished from particular kinds of conduct. 22

The result of this dilemma has been to place the gay rights debate into
what has been called a "discourse of equivalents.', 123 That is, the most
common litigation strategy has been to attempt to limit Bowers to
conduct and show, through various recent medical findings and count-
less psychological and physiological studies, I24 that homosexuality is a
status that is not different, and is thus equal to, any other class that the

121 Padula, 822 F.2d at 103 ("If the Court [in Bowers] was unwilling to object to state laws
that criminalize the behavior that defines the class, it is hardly open to a lower court to conclude
that state sponsored discrimination against the class is invidious).

122 See supra note 58 and accompanying text for the earlier discussion of the conduct/status
issue.

123 See Schacter, supra note 119. The actual phrase and concept belong to Schacter.
Schacter defines the "discourse of equivalents" as a "significant line of attack" promulgated by
the opponents of gay civil rights. Id. at 6. Anti-gay rights activists, she maintains, have influenced
the gay rights debate by stressing "whether sexual orientation is sufficiently 'like' race, gender,
disability, religion or natural origin" to qualify it for the same special protection of the civil rights
laws and the Fourteenth Amendment. Id. While the effect of anti-gay rights arguments cannot
be dismissed, pro-gay rights litigators and advocates are at least equally responsible for compari-
son arguments involving sexual orientation and recognized suspect classifications. Of course,
Equality and Evans are good examples of gay rights litigation claims which involved suspect
class is usually an issue somewhere in the analysis and a review of other gay rights cases finds
that whether gays and lesbians constitute a suspect or quasi- suspect class. See also Equality, 860
F. Supp. at 438 (collecting cases in which the suspect class issue has been litigated).

124 The reasoning of this strategy seems quite logical: if sexual orientation is, after all,
immutable or even pre-determined by genetics, then gays and lesbians would be entitled to the
same extraordinary judicial protection afforded other groups whose defining characteristic, like
race, is immutable. See Halley, supra note 58, at 504-16 (analyzing the role of the immutability
issue and biological causation and ultimately discrediting that view since the scientific commu-
nity hardly provides a consensus view on the causes of sexual orientation); see also infra notes
and accompanying text for a discussion of comparison arguments in general.

Among the articles and studies cited in Halley are the following: J. Michael Bailey & Rich-
ard C. Pillard, A Genetic Study of Male Sexual Orientation, 48 ARCHIVES GEN. PSYCHIATRY
1089 (1991)(concluding based on a study of twins, siblings, and adopted children that sexual
orientation is likely to be hereditary); Simon Levay, A Difference in Hypothalamic Structure
Between Heterosexual and Homosexual Men, 253 SCIENCE 1034 (1991) (concluding that the
existence of relatively small hypothalami in homosexual men evidence a biological connection to
sexual orientation).
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Supreme Court has seen fit to afford special, heightened judicial scru-
tiny.'25 While the purpose and effect of obtaining heightened analysis
is readily apparent, 126 unfortunately this presents a dead end analysis
for litigators that forces the outcome of particular cases to hinge, not
on legal principle, but on how amenable a particular court is to the
gay-rights issue. The remainder of this section outlines the tenuous
nature of the bases for the Equality Foundation and Evans decisions
and suggests that, in the face of Bowers, 27 a more realistic strategy
might be to concentrate, where possible, on the "intent" of specific
legislation.

A. The Fundamental Rights Analysis
Both Equality Foundation and Evans present a successful attempt

to find a fundamental right, other than privacy, that protects homosex-
ual status. As outlined earlier, Equality Foundation, collecting various
Supreme Court precedents specifically citing to Evans, found that the
Supreme Court had essentially identified a fundamental right to par-
ticipation in the political process. Seizing on the language of Hunter v.
Erickson,'12 both courts placed great weight on the Supreme Court's
dictum that "the State may no more disadvantage any particular
group by making it more difficult to enact legislation in its behalf than
it may dilute any person's vote or give any group a smaller representa-
tion than another of comparable size. "129 This, along with the reason-

130 nttaing found in several other cases, meant that State action which
effectively "fences out" an independently identifiable group by mak-
ing it more difficult for that group to seek legislation on its behalf
violates the fundamental rights of the members of that group.

125 See supra notes 91-103 and accompanying text.
126 See supra note 103 and accompanying text.
127 While, obviously, the most daring and forthright strategy is to keep a constant pressure

on the Bowers' decision, in the hopes of eventual reversal, one cannot discern when, exactly, that
opportunity might arise, if ever. (Although, as of this writing, the Supreme Court has recently
granted certiori in the Evans case. Romer v. Evans, 63 U.S.L.W. 3624 (1995)). Reversal, of
course, would be ideal for gay rights litigators. However, until the ideal comes to fruition, there
is still the practical matter of what to do in the meantime. Hopefully, the remainder of the
article will show the feasibility of taking steps to color the intent of anti-gay legislation as a "bare
desire to harm a politically unpopular group." City of Cleburne v. Cleburne Living Center, 473
U.S. 432, 446-47 (1985).

128 393 U.S. 385 (1969).
129 Id. at 393.
130 Gordon v. Lance, 403 U.S. 1 (1971); Washington v. Seattle School Dist., 458 U.S. 457

(1982); Reynolds v. Sims, 377 U.S. 533 (1964).
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As an initial matter, the problem with the fundamental right iden-
tified by both Equality Foundation and Evans is that the Supreme
Court has never specifically identified a fundamental right to equal
participation in the political process. It seems to be a principle
beyond need of articulation that ascribing to the Supreme Court sub-
stantive law which the Court has never made is, to say the least, a
risky endeavor. Indeed, for the past several years, the Court has been
reluctant, expressly in some instances, to declare new categories of
fundamental rights.13' In fact, the recent trend when the Court has
revisited old questions has been to qualify the fundamental rights it
has previously identified.

For example, in Planned Parenthood v. Casey,132 the Court pur-
ported to "affirm the central holding"'33 of Roe v. Wade.134 Yet few
can deny that after Casey, just how absolute a woman's right to abor-
tion is remains an uncertain matter. Writing for a plurality, Justice
O'Connor essentially scaled back the fundamental right to abortion by
asserting that the proper test of government abortion regulations is
whether or not the regulations impose an "undue burden" on women
seeking abortions.3 5 Thus, in one broad stroke, a fundamental right
that once had seemed beyond the power of governmental control
became reachable so long as no "undue burden" was imposed.

Secondly, though both Equality Foundation and Evans have been
lauded as important victories for gays and lesbians, the significance of
the particular type of legislation involved in both cases cannot be
understated. In both instances, amendments to the governing docu-
ments of government itself were involved. 136 Both courts placed great
emphasis on the fact that the effect of the challenged amendments was
to place a great burden on gays and lesbians to seek any legislation on

131 See, e.g., Bowers, 478 U.S. at 195-95 ("There should be great resistance to expand the
reach of the Due Process Clauses to cover new fundamental rights. Otherwise the Judiciary
necessarily would take upon itself further authority to govern the country without constitutional
authority."). See also Antonin Scalia, Originalism: The Lesser Evil, 57 U. CrN. L. REV. 849, 855-
56 (1989).

132 112 S. Ct. 2791 (1992).
133 Id. at 2805.
134 410 U.S. 113 (1973).
135 Casey, 112 S. Ct. at 2812.
136 For a general discussion of the Equality decision, see text accompanying notes 15-50.

For a general discussion of the Evans decisions, see supra note 13.
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their behalf.137 That is, the effect of the amendment precluded any
pro-gay legislation unless homosexual groups were able to effect a
repeal through another amendment.

The point of this observation is that neither of these cases offer
much guidance as to whether courts, even these very same courts,
would come to the same favorable conclusions in challenges to mere
legislation which could be repealed through the ordinary political pro-
cess. It is in this context that the perceived need for a vehicle to pro-
vide heightened judicial review becomes manifest. How could, for
example, legislation that bars homosexuals from engaging in a particu-
lar occupation, like teaching in elementary schools, be struck down
under merely a rational basis review? Even conceding that a particu-
lar court would accept the statistical evidence that homosexuals are no
more likely to be pedophiles than heterosexuals,138 the State might
assert any number of legitimate purposes that a court would have to
accept unless it found the legislation completely irrational. 139

Relying on structuring a new fundamental right is not very help-
ful to the cause of gay rights. The simple fact that must be confronted
is that the most obvious right, privacy, is precluded from being used as
a protective device. The arduous and uncertain process of fashioning
new fundamental rights and hoping that courts will accept them ought
to be seen as a waste of time for gay rights litigator's. Until Bowers is
overturned, protection for homosexuals must come elsewhere.

137 See Equality, 860 F. Supp. at 432 ("To single out a group of citizens and place upon
them the added and virtually insurmountable burden in the pursuit of protection from majority
discrimination thoroughly undermines the spirit of our constitution."); Evans, 854 P.2d at 1282.

138 See Equality, 860 F. Supp. at 425 (including in its finding of facts that the relevant statis-
tical evidence shows no correlation between homosexuality and pedophilia).

139 See, e.g., FCC vs. Beach Communication, 113 S. Ct. 2096 (1993) ("A legislative choice is
not subject to courtroom factfinding and may be based on rational speculation unsupported by
evidence or empirical data.")

One possible argument to justify the hypothetical teaching statute could go something like
this: Since Bowers indicates that a State may enact legislation with a moral purpose, it does not
seem too far-fetched that the state could assert its disagreement with homosexuality as immoral
and justify such legislation on the basis of "protecting" children from views or influences which
the state has deemed immoral or with which the children's parents are adamantly opposed. See
Bowers, 478 U.S. at 196 ("The law.., is constantly based on notions of morality, and if all laws
representing essentially moral choices are to be invalidated . . . the courts will be very busy
indeed.").
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B. Equal Protection And Suspect Class Analysis.

Perhaps the most notable aspect of the Equality Foundation deci-
sion is its declaration that homosexuals comprise a quasi-suspect
class. 140 As noted several times above, the District Court expressly
rejected the reasoning of all Courts of Appeals decisions that have
decided the question. As a matter of fact, the trial court in Evans
rejected that same contention on the ground that gays, as evidenced
by their near-successful defeat of the Colorado Amendment, have too
much political power, despite obvious constraints, to qualify as a
quasi-suspect class. 4'

This discord between Equality Foundation and Evans on the sus-
pect class issue reveals a major point of impasse in gay rights litiga-
tion. Do homosexuals qualify for suspect or quasi-suspect class status
for purposes of equal protection? More importantly, are they entitled
to the heightened judicial scrutiny that such a class is afforded by the
judicial system? It is the general contention of this Note that the ulti-
mate success of gay rights litigation does not have to hinge on the
answer to this question, and the specific contention of this section that
it may not be possible, as of right now, for this question to be
answered in the affirmative.

The question of suspect status also best illustrates such a use of
the phrase "discourse of equivalents." Gay rights litigators have,
essentially, made this argument from the general assumption that sex-
uality and race (or gender) are the same or, at least comparable to the
extent that decisions based on homosexual classifications should war-
rant as much or almost as much judicial scrutiny, should be as suspect,
as classifications based on race. 42 This assumption has lead litigators
to attempt to frame the status of one's sexuality in the familiar terms
of suspect classifications: immutability, etc. 43 The problem with this
strategy is that it is wholly uncertain to what degree, if any, sexuality
can be made to conform to judicial standards. Sexuality, unlike race,
is something a good deal more amorphous than skin color or gender.

140 860 F. Supp. 417, 440 (S.D. Ohio 1994).
141 Evans v. Romer, 63 Fair Empl. Cas. (BNA) 753, 761 (Colo. Dist. Ct. 1993). The "obvi-

ous constraints" referred to are the arguments that the "in the closet" phenomenon prevents
political participation and power for gays and lesbians and that, as Equality found persuasive,
the unpopularity of gays zap their political power by making coalition building impossible.
Equality, 860 F. Supp. at 438.

142 See, e.g., Schacter, supra note 119, at 286-87.
143 See generally Halley, supra note 58, at 507-16.
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For example, in terms of immutability, many of the scientists who
have studied homosexuality simply find themselves unable to say for
certain whether gays and lesbians "become" homosexual or are"predisposed" to be so through biological factors.1" It is easy to see
why gay rights proponents would like science to ascribe homosexual-
ity to a biological cause since discrimination on the basis of something
beyond the individual's control would be fundamentally unfair. 145

Unfortunately for gay rights proponents, the best that can be said for
certain is that a combination of factors, both biological and hereditary,
"may" determine one's sexuality. 146

C. Looking to the "Intent" of Legislation.

The better strategy for gay and lesbians would be to look to the
overall intent of particular legislation. In doing so, gay rights propo-
nents could avoid the arduous task of showing that gays and lesbians
neatly "fit" into some judicial category. Such a strategy would also
avoid the inherent fundamental due process rights problem that Bow-
ers presents. More importantly, concentration on intent would more
squarely frame the gay rights issue in terms of invidious discrimination
of purpose and effect.

Certainly, no one could dispute that ascribing an "intent" to a
legislative body or to the electorate is problematic in itself.147 The
reluctance of courts to find a discriminatory intent or purpose stems
from general principles of judicial restraint and the principle that "the
judiciary may not sit as a superlegislature" which substitutes its judg-
ment for the determinations of the legislative branch.1a This general
reluctance, however, need not preclude inquiry into the purpose of
legislation aimed at gays and lesbians. Indeed, as some commentators
have noted, this traditional reluctance has been notably absent from
some recent Supreme Court decisions.149

144 See id. at 521-26.
145 See id. at 504 n.2 (collecting statements from legal and political commentators to this

effect).
146 Id. at 525.
147 See generally Meyers, supra note 96, at 1186; Note, Taxation, Equal Protection, and

Inquiry into the Purpose of a Law, 1993 B.Y.U.L. REV. 1001, 1009-11 (1993); see also Robert A.
Hillman, Private Motivation, State Action And The Allocation Of Responsibility for Fourteenth
Amendment Violations, 75 CORNELL L. REV. 1053 (1990).

148 New Orleans v. Dukes, 427 U.S. 297, 303 (1976).
149 See Meyers, supra note 96, at 1186-92.
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The most striking example of this shift in equal protection juris-
prudence is no doubt the Cleburne case. There, the Court purported
to use the traditional and rather deferential rational basis review.15 °

However, in invalidating the special use permit for a mentally
retarded group home, the Court spoke rather directly in terms of pur-
pose and effect. Most notably, the Court spoke in terms of "negative
attitudes" and "fear" and stated quite forthrightly that a "bare desire
to harm a politically unpopular group" would not pass even rational
basis review.151

Most refer to the rational basis review in Cleburne as rational
basis with teeth.152 While many have considered the Court's use of
this "more searching" inquiry to be just another example of how frac-
tured and confusing equal protection jurisprudence is, an alternative
view is that this "increased rationality" is more in line with the general
equal protection principle that "equally situated people should be
treated equally." '53 Whether the Court is willing to admit that it is
delving into the area of legislative purpose, there can be little doubt
that the Court's concerns about "private biases" demonstrate that the
Court is unwilling to accept any legitimate government purpose if it
feels that an impermissible discriminatory purpose exists.154

For gays and lesbians, exploration of the rational basis with teeth
model would be well worthwhile. This is especially true in the context
of the recent spate of voter initiated actions which attempt to preclude
any legislation that would benefit gays and lesbians. Here is a situa-
tion in which the government is not, for example, making a decision to
benefit or burden one identifiable group over another. Rather, legis-
lation like Issue 3 essentially says to one particular group that they
may never seek benefit from the government, and that any burden
government wishes to place on them is beyond reproach. Put this
way, it is hard to imagine how legislation like Issue 3 is not the result
of a negative attitude or private bias toward gays and lesbians.

This is essentially the very reasoning that Equality Foundation
and Evans used in their respective fundamental rights analyses, but
this is precisely the point. The Equality Foundation and Evans courts
had to know what an uncertain proposition it was to propound an

150 City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-41 (1985).
151 Id. at 446-47.
152 See supra note 106 and accompanying text; see also Meyers, supra note 96, at 1189-93.
153 See Meyers, supra note 96, at 1192-93; Rawlins, supra note 147, at 1003.
154 See Meyers, supra note 96, at 1190.
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unannounced fundamental right. Yet, they likely felt the need to
ground their decision in the familiar trappings of Fourteenth Amend-
ment analysis and did so. Nevertheless, in discussing the fundamental
right to equal participation in the political process, both courts' lan-
guage reflected the concerns about "negative attitudes" found in the
Cleburne analysis. Both decisions' reasoning that "fencing out" a par-
ticular group was violative of a fundamental right could be restated to
say that "fencing out" a particular group is simply an impermissible
government purpose. Thus, implicit in Equality Foundation and
Evans is a concern that the legislative purpose and intent of the chal-
lenged action was pure discrimination.

Of course, Equality Foundation went beyond the fundamental
rights analysis and included a finding that gays and lesbians do consti-
tute a quasi-suspect class. However, it should be quite obvious by
now that few courts are willing, either because of political pressure or
honest belief, to make this finding. Concentrating on intent and dis-
criminatory purpose, if nothing else, would allow courts some means
to overcome whatever doubts they have about whether or not gays
and lesbians qualify as a suspect class. That is, by removing the need
to decide this controversial issue, a rational basis with teeth review
would perhaps obviate some judicial fears of reversal and allow courts
to couch their views in terms of impermissible discrimination by the
state.

V. CONCLUSION

The current status of gays and lesbians under the Fourteenth
Amendment is confronted with problems and obstacles on many
fronts. Uncertainty over what, exactly, sexuality is and a troublesome
Supreme Court opinion leave gay rights litigators with little recourse
but to pursue lines of reasoning that are consistently rejected or at
least rebuttable. By keeping a steady pressure on courts to recognize
discrimination when it exists, perhaps gays and lesbians can obtain the
judicial protection they need.
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