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I pledge allegiance to the flag
of the United States of America
And to the republic for which it stands
One nation, under God, indivisible
With Liberty and Justice for All.

Every weekday millions of school-aged children recite the Pledge
of Allegiance as part of their morning public school ritual. The chil-
dren are taught to perceive America as a land of opportunity, a melt-
ing pot of humanity. From the post of Lady Liberty in New York to
the Golden Gate Bridge of California, promises of "liberty and justice
for all" are celebrated as affirmations of the fairness and individual
protections embodied in our legal system.

Yet American history reflects a contrary, more sinister, nativist
protectionist image most prevalently in America's immigration laws.
Early Americans adopted several legislative propositions to exclude
persons for cultural disdain under the pretext of protecting the econ-
omy by limiting available competitors from the labor force. Those
propositions denied basic freedoms of liberty to non-Americans
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within America's borders, while protecting the personal interests and
luxuries of Americans visiting in other countries.1

The propositions were aimed primarily at Oriental ethnic and
racial groups, who served as easy targets because their cultural and
social differences impeded assimilation. The initial propositions
originated in California as an outgrowth of the discovery of gold.
Recognizing the impermissibly discriminatory intent of the legislation
and the threat of potential factions among citizens, the California
Supreme Court ruled most of the challenged legislation
unconstitutional.

This comment queries: Could America once again exercise such
systematic bias against one culture, clothed under the guise of an eco-
nomic burden, despite constitutional protections currently acknowl-
edged by the U.S. Supreme Court? Does history repeat itself? This
comment resolves: unequivocally - and unfortunately - yes.

Proposition 187, adopted in November 1994 by California elec-
tors, sought to exclude undocumented persons from the state's public
service systems. A border state, California accommodates a variety of
large ethnic populations. However, while full enforcement of all fed-
eral immigration laws should unquestionably proceed against all viola-
tors, the broadly sweeping terms of Proposition 187 fail to assure
impermissible discrimination against lawfully admitted persons and
citizens will not occur. On the contrary, it encourages untrained civil-
ian employees to make unauthorized disclosure of any person's per-
sonally identifiable information to a variety of state and federal
agencies if that person is "reasonably suspected" of illegal citizenship
status; lawfully admitted students and students who are citizens of the
U.S. are subjected to such disclosure if their parents or guardians are
"reasonably suspected" of illegal citizenship.

For now, Section 7 of Proposition 187 targets only students of
California public schools. Codified as California's Education Code
§ 48215, Section 7 requires each school district to distinguish citizens
and authorized persons from undocumented persons. In effect, it
authorizes local school districts within the state to subjectively define

1 "[G]reeting newcomers with alternate warmth and aversion. Such a contradictory
response should perhaps be expected in a country that is itself a land of contradictions - cre-
ated by people who were both slaveholders and children of the Enlightenment; nurtured by
others who possessed both the missionary's spirit and the xenophobe's bile." ELIZABETH HULL,
WrrHoUT JUSTICE FOR ALL: THE CONSTITUTIONAL RIGHTs oF ALIENs 3 (1985); see also note 17
accompanying text.
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suspect "legal status" and to accordingly restrict eligible access to pub-
lic education to only those persons who can prove legal or authorized
citizenship status. If a student's parent or guardian is "reasonably sus-
pected" to be undocumented, then the student is prohibited from
attending public schools until the parent gains legal status, although
the student may be a citizen or lawfully admitted person. This com-
ment resolves that the careless and arbitrary status verification system
of Section 7 threatens the privacy rights of all students as protected
under the federal Family Education and Privacy Rights Act of 1994.2

In addition, as this comment will propose, Section 7 fails to
achieve the purposes for which the electors enacted the proposition.
Proposition 187 declared that the people of California "have suffered
and are suffering economic hardship caused by the presence of illegal
aliens."3 According to the U.S. Supreme Court, "preservation of
resources standing alone can hardly justify the classification used in
allocating those resources."4 While the proposition aims to eliminate
use of the state's public services by undocumented persons, it fails to
insure that enforcement of Section 7 will lead to any change in the
apparent "economic hardship" such persons are accused of causing. It
fails to insure that if enforced, the "presence of illegal aliens" will be
eliminated, simply by restricting a suspected child's eligibility to access
public schools. What is most erie about Proposition 187 is that it does
repeat America's cryptic history of impermissible discriminatory legis-
lation found unconstitutional one hundred years ago.

This comment theorizes that initiatives such as Proposition 187
are the result of cultural disdain disguised as legitimate state interests
and that such broadly termed initiatives impermissibly discriminate
against citizens and persons lawfully admitted to the United States, by
imposing additional burdens not contemplated by federal Congress.
First, the comment reflects on America's little-known exclusionary
actions enforced through the arbitrary use of immigration laws against
nonslavery-related ethnic groups in the late 1800s and early 1900s.
Second, the comment presents the terms of Proposition 187, its policy
implications, and its greatest hurdles. Finally, the comment compares

2 20 U.S.C.A. § 1232g (Supp. 1995).
3 Proposition 187 Initiative Statute - Illegal Aliens - Public Services, Verification, and

Reporting, Sect. 1 Findings and Declaration, 1994 CAL. LEGIS. SERV. PRoP. 187 (West) [hereinaf-
ter Proposition 187]. See Appendix.

4 Graham v. Richardson, 403 U.S. 365, 374 (1971) cited in Plyer v. Doe, 457 U.S. 202, 227
(1982).
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Section 7 with the Federal Family Education and Privacy Act to iden-
tify its contradictions with federal law and policy. The comment con-
cludes that Proposition 187 is one of a possible trend of exclusionary
actions, symbolic of America's frustration with its changing socio-eco-
nomic status and that the exclusionary actions serve as tools to target
that frustration in an irrational manner. Because such actions perpet-
uate impermissibly discriminatory laws and fail to ensure the satisfac-
tion of legitimate state interests, this comment considers some of the
threats they pose against the protections of individual rights in our
legal system.

I. NIGHTMARES OF ETHNIC CLEANSING UNVEILED IN THE
CONTEXT OF EXCLUSIONARY ACTIONS.

Give me your tired, your poor,
Your huddled masses, yearning to breath free,
The wretched refuse of your teaming shore
Send these, the homeless, tempest-lost to me,
I lift my lamp beside the golden door.5

A. America opens the "Golden Door."6

As a young country, America anxiously struggled to develop
through expansion. Congress offered land grants to accelerate the
process and to lure pioneers west of the Mississippi, but few of the
first settlers showed any interest. With a welcomed opportunity to
expand its commerce by establishing commercial relations with China,
Congress saw an additional opportunity to gain from China's great
resource of human capital.

America's economic interests in China spurred several treaties
between the two countries. In 1843, America announced friendly
intentions toward China, following a treaty between China and Ehg-

5 Emma Lazarus, The New Colossus (1883) (Written in the bronze plaque inside the base
of the Statute of Liberty dedicated in 1886 as Ms. Lazarus's expression of faith in America as a
refuge for the oppressed.).

6 "An 'open door' [policy] was essential because the United States depended on newcomers
to settle its frontiers, lay its railroad ties, and harvest its sugar cane crops. Notwithstanding its
neutralist rhetoric, the government consequently encouraged immigration .... " HULL, supra
note 1, at 8.
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land to end a bitter war.7 In an 1844 treaty, the two countries agreed
that "[all] five principal ports of the empire should be opened to the
citizens of the United States, who should be permitted to reside with
their affairs, should receive the protection of the Chinese authori-
ties."8  With the discovery of gold in 1848, America encouraged
development in California and the subjects of China obliged.9

But as the number of Chinese laborers in America increased,
resentment from American pioneers grew.1" The California legisla-
ture responded arbitrarily with several laws aimed to burden the Chi-
nese. In 1855, California passed an act entitled "An Act to
Discourage the Immigration to this State of persons who cannot
become citizens thereof."'" The California Supreme Court concluded
that "no human industry could pay the tax" and therefore, "the object
of it was .... under the pretense of taxation, to drive the subjects of it
- the Chinese - from the state."' 2 In 1858, California enacted "An
Act to Prevent the further Immigration of Chinese or Mongolians to

7 5 Stat. 624, ch.90, March 1843 cited in Chae Chan Ping v. United States, 130 U.S. 581, 590
(1889). Perhaps anticipating America's intentions, China originally restricted American access
to its subjects by allowing trade at only one of China's ports.

8 S. Doc. No. 138, 28th Cong., 2d Sess. cited in Chae Chan Ping, 130 U.S. at 590.
9 Chae Chan Ping, 130 U.S. at 595.
10 See generally RONALD TAKAKI, STRANGERS FROM A DIFFERENT SHORE: A HISTORY OF

ASIAN AMERICANS 11-13 (1989).
11 Acts of 1855, 194, cited in Lin Sing v. Washburn, 20 Cal. 534, 537 (1862). The act

imposed a foreign miner's tax of $4.00/month on foreigners "eligible to become citizens of the
United States" and a tax of $2.00/month on foreigners "ineligible to become citizens of the
Untied States." Id.

12 Lin Sing, 20 Cal. at 537. The Legislature repealed the act in 1856. Id. The legislation
regarding Chinese immigrants passed during the late 1800's represent Congressional responses
to the cultural panic of the electors. For instance, in 1862 Congress adopted a provision into the
U.S. Code to prevent the enslavement of Chinese laborers. The very fact that Congress consid-
ered such a provision illustrates the inferior, subordinate status attributed to the Chinese by
many Americans. The Code provided:

No citizen of the United States, or foreigner coming into or residing within the same,
shall, for himself or for any other person, either as master, factor, owner, or otherwise,
build, equip, load, or otherwise prepare, any vessel, registered, enrolled, or licensed, in
the United States, for the purpose of procuring from any port or place the subjects of
China, Japan, or of any other oriental country, known as "coolies," to be transported to
any foreign port, or place, to be disposed of, or sold, or transferred, for any time, as
servants or apprentices, or to be held to service or labor.

8 U.S.C.A. § 331; see also 8 U.S.C.A. §§ 332-334. However, at no time did Congress intend to
restrict Chinese immigration. 8 U.S.C.A. § 335 ("Nothing contained in sections 135, 331, to 334,
and 337 of this title shall be deemed to apply to any voluntary emigration of the subjects speci-
fied in section 331 of this title..." ); see also 8 U.S.C.A. § 338 for provisions imposing penalties
on involuntary transportation of Chinese, Japanese, and citizens of "any oriental country."
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this State."' 3 However, when the court declared the act "unconstitu-
tional" and found its intent "to prevent the immigration of the Chi-
nese into California", the legislature refused to repeal it. 14

Meanwhile, the federal government signed another treaty with China
to reiterate promises of peace and friendship and the protection of
both countries' citizens; in this treaty, America stipulated security for
American Christians in China to practice the profession of their
faith. 5 This apparent paradox of events signaled the emergence of
American nativism.

For while America insisted that its citizens receive full liberty in
China, even to the extent of practicing Christianity in a traditionally
Buddhist country, America denied basic freedoms of liberty to the
Chinese within American borders. 16

The California Supreme Court realized that such nativist protec-
tionism could turn inward and create other factions within America if
left unrestrained. In 1868, the court considered the constitutionality
of the state's 1862 act, entitled "An Act to Protect Free White Labor
against Competition with Chinese Coolie Labor, and Discourage the
Immigration of the Chinese into the State of California", imposing yet
another ethnic tax. 7 The court found that the Chinese were taxed by
this act, "not because [they are] protected by the laws, which is the
only legitimate ground of any tax, but because [they are]
Mongolian[s]."'"8 With no state conditions for such taxation, the Chi-

13 Acts of 1858, 295 cited in Lin Sing, 20 Cal. at 538. This act forbid the Chinese to enter
the state or to land at state ports. It also provided for civil misdemeanor penalties of a fine of
$400-$600, imprisonment of three months to a year, or both. Id.

14 Lin Sing, 20 Cal. at 538.
15 12 Stat. 1023 cited in Chae Chan Ping v. United States, 130 U.S. 581, 591 (1889).
16 Cf infra part I.B. (California state legislature's declaration before the U.S. Senate

regarding Chinese assimilation in America).
17 Lin Sing v. Washburn, 20 Cal. 534, 536 (1862). The part of the Act reviewed by the court

read:
The people of the State of California, represented in Senate and Assembly, do enact

as follows:
Section 1. There is hereby levied on each person, male and female, of the Mongolian
race, of the age of eighteen years and upwards, residing in this State, except such as
shall, under laws now existing, or which may hereafter be enacted, take out licenses to
work in the mines, or to prosecute some kind of business, a monthly capitation tax of
two dollars and fifty cents; which tax shall be known as the Chinese Police Tax; pro-
vided, that all Mongolians exclusively engaged in the production and manufacture of
the following articles shall be exempt from the provision of this Act, viz: Sugar, rice,
coffee, tea."

Id.
18 Id. at 538.
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nese could be taxed infinitely and the intent of the statute accom-
plished.1 9 Without satisfying a state interest through the taxation, thd
legislature could exceed regulatory infringements on real property by
adopting regulatory infringements on personal liberty. Consequently,
the court held that the 1862 law was arbitrary and unrestrained, and
therefore, unconstitutional.2 °

In 1868, tensions between Californians and the subjects of China
began to ripen. As throngs of Chinese laborers settled in the west,
America initiated the first declaration between the two countries
relating to migration and emigration. 21 An 1868 treaty appeared to
denounce any restrictions on the laborers, stipulating "Chinese sub-
jects shall enjoy all the privileges of the public educational institutions
under the control of the government of the United States... and ...
may enjoy the same privileges and immunities in the United States'. 22

19 Id. at 539.
20 Id. at 539 ("By this law the property of the Mongolians can be seized and sold to pay the

amount claimed to be due; and if their property, why not their persons?"). The court also found
that the law threatened the welfare of the other States as well. Id. at 541. During this time, the
other states' interests were to encourage foreign access to the states, that their land would also
be developed by "the 'Mongolian' and his cheap and willing toil." Id. The court concluded that
the Founders of the U.S. Constitution, accepting Christian foreigners of their "own race to seek
an asylum," could not have intended "some two or three States to thwart the policy of the
Union, and dictate the terms upon which foreigners shall be permitted to gain access to the other
States?" Id. at 541. The court noted that the U.S. Supreme Court found a New York statute
that taxed persons on passenger ships to be a police regulation rather than a commercial regula-
tion and therefore, unconstitutional. City of New York v. Miln, 11 Pet. 102, cited in Lin Sing, 20
Cal. at 542. From that case, the court deduced the necessity that only one sovereign possess
exclusive power over immigration to alert the foreigner of the national policy. Lin Sing, 20 Cal.
at 542.

21 Chae Chan Ping v. United States, 130 U.S. 581, 594 (1889).
22 16 Stat. 740 cited in id. at 592-93. The 1868 treaty read, in part:

'[Art.5]. The United States of America and the Emperor of China cordially recognize
the inherent and inalienable right of man to change his home and allegiance, and also the
mutual advantage of the free migration and emigration of their citizens and subjects,
respectively, from one country to the other, for purposes of curiosity, of trade, or as per-
manent residents. [art 61 Citizens of the United States visiting or residing in China....
and, reciprocally, Chinese subjects visiting or residing in the United States, shall enjoy the
same privileges, immunities, and exemptions, in respect to travel or residence, as may
there be enjoyed by the citizens or subjects of the most favored nation. But nothing
herein contained shall be held to confer naturalization upon citizens of the United states
in China, nor upon the subjects of China in the United States. [Art 7] Citizens of the
United States shall enjoy all the privileges of the public educational institutions under the
control of the government of China, and, reciprocally, Chinese subjects shall enjoy all the
privileges of the public educational institutions under the control of the government of the
United States, which are enjoyed in the respective countries by the citizens or subjects of
the most favored nation ... and ... Chinese subjects may enjoy the same privileges and
immunities in the United States'.
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However the statute also stated "nothing herein contained shall be
held to confer naturalization upon citizens of the United States in
China, nor upon the subjects of China in the United States. 23

America viewed China as a country of "crowded millions" but a "most
favored nation" for trade. Most Americans considered the modifica-
tions justified by a "well founded apprehension - from the experi-
ence of years - that a limitation to the immigration of certain classes
from China was essential to the peace of the community on the Pacific
coast, and possibl[y] to the preservation of our civilization. '"24

Yet imagine purchasing a bottle of fine wine to enhance a dinner
that you were to attend by invitation only, and then to have the wine
accepted while you were prohibited from using your host's car. Just as
you would not interpret an invitation to dinner as permission to use
your host's car, the Chinese laborers did not interpret an invitation to
develop the west as an offer of citizenship. Upon America's invita-
tion, the Chinese developed the west as laborers25 , not as pioneering
families. Restricting naturalization presupposed that the Chinese
sought U.S. citizenship, while in fact, resisted cultural assimilation and
unconstitutional ethnic taxation alienated the Chinese from most
American communities.26  American concerns of Chinese overpopu-

Id. (emphasis added). Compare supra n.80. (Section 7 of Proposition 187 excludes undocu-
mented persons from public schools).

23 16 Stat. 740 cited in Chae Chan Ping, 130 U.S. at 593-95.
24 Chae Chan Ping, 130 U.S. at 594.
25 Asian immigrants came here to meet demands for labor - plantation workers, rail-
road crews, miners, factory operatives, cannery workers, and farm laborers. Employers
developed a dual-wage system to pay Asian laborers less than white workers and pitted
the groups against each other in order to depress wages for both .... Pushed out of
competition for employment by racial discrimination and white working-class hostility,
many Asian immigrants became shopkeepers, merchants, and small business men....
Self-employment was not an Asian "cultural trait" or an occupation peculiar to "stran-
gers" but a means of survival, a response to racial discrimination and exclusion in the
labor market.... Excluded... they became shopkeepers and ethnic enterprisers. They
also developed their own separate commercial enclaves, which served as an economic
basis for ethnic solidarity, and their business and cultural separateness in turn rein-
forced both their image and condition as 'strangers.'

TAKAKI, supra note 11, at 13-14; see also EDNA BONACICH AND JOHN MODELL, THE ECONOMIC
BASIS OF ETHNIC SOLIDARrrY: SMALL BUSINESSES IN THE JAPANESE AMERICAN COMMUNITY
(1980).

26 In his essay, The Stranger, sociologist George Simmel develops a theory, based on
the experiences of Jews, to explain the discrimination and estrangement experienced by
a group entering a new society. Not belonging in the new place initially the intruders
bring qualities that are not indigenous .... [T]hey are in a state of detachment, viewed
as clannish, rigidly attached to their old country and their old culture .... What is
stressed in the host society is not the individuality of the newcomers but their alien
origin, the qualities they share with one another as 'strangers.'
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lation, while a national interest, were illusionary; notwithstanding, for
the first time, California's arbitrary exclusionary policy seeped into
the federal legislature.

The 1868 treaty marked a national policy of nativist protectionism
through ethnically-discriminatory immigration actions. For while
Americans considered the subjects of China to be "generally industri-
ous and frugal, '2 7 America's perception of a cultural threat surfaced in
grand, undeniable fashion.

B. The Door Squeaks: The Chinese Exclusion Cases.
According to the U.S. Supreme Court, the "industrious" work

ethic of the Chinese laborers led to "consequent irritation" because,
"[n]ot being accompanied by families, except in rare instances, their
expenses were small; and they were content with the simplest fare,
such as would not suffice for our laborers and artisans. The competi-
tion between them and our people was for this reason altogether in
their favor."'-8 The "differences of race added greatly to the difficul-
ties of the situation ... As they grew in numbers each year the people
of the coast saw, or believed they saw, in the facility of immigration,
and in the crowded millions of China, where population presses upon
the means of subsistence, great danger that at no distant day that por-
tion of our country [, California,] would be overrun by them, unless
prompt action was taken to restrict their immigration."29

1. California's Influence on Federal Immigration Policy.
At California's 1878 state constitutional convention, the state leg-

islature declared:

[T]he presence of Chinese laborers had a baneful effect upon the
material interests of the state, and upon public morals; that their

What transformed Asians into "strangers" in America was not simply their migration to
a foreign land and their lack of indigenous and organic ties to American society, but
also their point of origin and their specific reception. . . .[Ilmmigrants of European
ancestry ... could give themselves new identities by changing their names as did Dori
Kapplehofff to Doris Day, Berni Schwartz to Tony Curtis, Issur Danielovitch to Kirk
Douglass.... [Asian immigrants] had qualities they could not change or hide - the
shape of their eyes, the color of their hair, the complexion of their skin.

TAKAKI, 11-13; see also Der Fremde or The Stranger, in GEORGE SIMMEL, ON INDIVIDUALITY
AND SOCIAL FoRms 143-149 (1971).

27 Chae Chan Ping, 130 U.S. at 595.
28 H.R. 872, 46th Cong., 2d Sess., cited in Chae Chan Ping, 130 U.S. at 595.
29 Id.
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immigration was in numbers approaching the character of an Oriental
invasion, and was a menace to our civilization; that the discontent
from this cause was not confined to any political party, or to any class
or nationality, but was well nigh universal; that they retained the hab-
its and customs of their own country, and in fact constituted a Chinese
settlement within the state, without any interest in our country or its
institutions; and praying Congress to take measures to prevent their
further immigration."30

In February 1879, the state presented a similar declaration to the fed-
eral Congress. The state's unrelenting clamor "impelled [the federal
Congress] to act on the subject . . . A statute was accordingly passed
appropriating money to send commissioners to China to act with our
minister there in negotiating and concluding by treaty a settlement of
such matters of interest between the two governments as might be
confided to them."31  Consequently, America initiated a supplemen-
tary treaty in May 1880 to reserve the right to arbitrarily impose limi-
tations on the Chinese.32

2. Federal Government Retains Exclusive Power over Immigration.

In addition to a tribute to California's influence on national
immigration policy, the treaty indicated the state's inability to restrict
'unwanteds' from their boundaries, absent federal authorization.
Congress retained absolute power to regulate immigration. Unlike
the California state legislature, Congress's power to regulate immigra-
tion derived directly from the U.S. Constitution. The federal govern-

30 Id. at 595-96. Cf. California State Senate, Special Commission on Chinese Immigration:
Its Social, Moral, and Political Effects", in HULL, supra note 1, at 4 ("[T]he Chinese are inferior
to any race God ever made.").

31 21 Stat. 133, ch.88 cited in Chae Chan Ping, 130 U.S. at 596.
32 The treaty read, in part:

'Article 1. Whenever, in the opinion of the government of the United States, the
coming of Chinese laborers to the United States, or their residence therein, affects or
threatens to affect the interests of that country, or to endanger the good order of the said
country, or of any locality within the territory thereof, the government of China agrees
that the government of the United States may regulate, limit, or suspend such coming or
residence, but may not absolutely prohibit it. The limitation or suspension shall be reason-
able, and shall apply only to Chinese who may go to the United States as laborers, other
classes not being included in the limitations... [article 2] Chinese subjects.., and Chi-
nese laborers who are now in the United States, shall be allowed to go and come of their
own free will and accord, and shall be accorded all the rights, privileges, immunities, and
exemptions which are accorded to the citizens and subjects of the most favored nation'.

22 Stat. 826, 827, cited in Chae Chan Ping, 130 U.S. at 596-97. (emphasis added).
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ment must maintain absolute power over immigration as a matter of
national security, as the U.S. Supreme Court explained in the primary
Exclusion Case, Chae Chan Ping v. United States.33

In Chae Chan Ping, the appellant, a subject of the emperor of
China and a laborer by occupation who resided in California from
1875 to 1887, left for China in 1887 with a certificate entitling him to
return to the U.S. pursuant to the provisions of an 1882 treaty.34

When the appellant presented the certificate to the proper custom
house officers upon returning to California in 1888, the collector
denounced the certificate's validity on the grounds that an 1888 sup-
plementary treaty annulled the certificate." The collector ordered the
ship captain to detain the appellant. The appellant prayed a writ of
habeas corpus to be issued against the captain.36 The District Court
affirmed the collector's finding of the certificate's invalidity and the
Supreme Court heard the appeal. 7 The Supreme Court affirmed,
finding "the abrogation of the obligations of a treaty operates, like the
repeal of law, only upon the future, leaving transactions executed
under it to stand unaffected. ' 38 In Chae Chan Ping, the U.S. Supreme
Court held that "[b]y the constitution, laws made in pursuance
thereof, and treaties made under the authority of the United States,
are both declared to be the supreme law of the land, and no para-
mount authority is given to one over the other. 3

The Supreme Court noted that the founders intentionally
reserved these powers to the federal Congress as a matter of the sov-
ereign's security, noting "for local interests, the several states of the
Union exist; but for international purposes, embracing our relations
with foreign nations, we are but one people, one nation, one power. '

The Court continued, "[i]f therefore, the government of the United
States, through its legislative department, considers the presence of
foreigners of a different race in this country, who will not assimilate

33 130 U.S. 581 (1889).
34 Id. at 582; see also infra part I.C. text describing 1882 treaty and its 1884 amendment.
35 Id.; see infra part I.C. text describing 1888 treaty.
36 Chae Chan Ping, 130 U.S. at 583.
37 Id.
38 Id. at 601-02.
39 Id. at 600.
40 Chae Chan Ping, 130 U.S. at 606. "Public opinion.., will do more than all other causes

to prevent abuses; but the province of the courts is to pass upon the validity of laws, not to make
them, and, when their validity is established, to declare their meaning and apply their provisions.
All else lies beyond their domain." Id. at 603.
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with us, to be dangerous to its peace and security, their exclusion is
not to be stayed because at the time there are no actual hostilities with
the nation of which the foreigners are subjects."41  "The power of
exclusion of foreigners being an incident of sovereignty belonging to
the government of the United States as a part of those sovereign pow-
ers delegated by the Constitution, the right to its exercise at any time,
when, in the judgment of the government, the interests of the country
require it, cannot be granted away or restrained on behalf of any
one."4 2 The federal government's power to regulate immigration as a
matter of national security estopped states' perpetuation of personal
disdain through burdening ethnic taxation as a 'local interest.' The
Constitutional delegation of immigration regulatory power to the fed-
eral government established the critical need to prohibit arbitrary
rulemaking as a matter of national security. However, the size of Cal-
ifornia in terms of its contributions to the national economy placed
the state legislature in a very influential position.

C. The Door Closes: A National Policy of Nativist Protectionism
Develops.
The California declaration and the resulting 1880 treaty served as

the foundation for all of America's future immigration laws, beginning
with subsequent treaties negotiated between America and China. In
1882, the two countries negotiated a more restrictive supplementary
treaty entitled, "An Act to Execute Certain Treaty Stipulations Relat-
ing to Chinese," amended in 1884.13 The treaty began: " 'in the opin-
ion of the government of the United States, the coming of Chinese
laborers to this country endangers the good order of certain localities
within the territories thereof.' "" The 1882 treaty led to a ten-year
entrance suspension of all Chinese laborers and the issuance of a cer-
tificate for identification.45 Its enforcement was "attended with great

41 Id. at 606.
42 Id. at 609.
43 22 Stat. 58, c.126 cited in Fong Yue Ting v. United States, 149 U.S. 698, 718 (1893).
44Id.
45 As the U.S. Supreme Court described the treaty, the restrictions were not intended to

not apply to Chinese laborers who were in the United States on November 17, 1880, or
who came here within 90 days after the passage of the act of 1882, and who should pro-
duce evidence of that fact, as afterwards required by the act, to the master of the vessel
and to the collector of the port; and, in section 4, that 'for the purpose of properly identi-
fying Chinese laborers who were in the United States' at such time, 'and in order to
furnish them with the proper evidence of their right to go from and come to the United
States', as provided by that act and by the treaty of November 17, 1880, the collector of
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embarrassment, from the suspicious nature, in many instances, of the
testimony offered to establish the residence of the parties, arising
from the loose notions entertained by the witnesses of the obligation
of an oath."'  The act's enforcers assumed the Chinese untrustworthy
and any identification they proffered, questionable. Because the act
subjected ship captains to fines and deportation costs, an incentive
existed to overburden travelers of Chinese descent. The act allowed
captains to arbitrarily decide the validity of the travelers' identifica-
tion, and thus, make a critical finding of fact.

America continued to engage in unbridled discretion, adding
restrictions of the most minute detail. The 1884 amendment of the
1882 treaty declared that the citizenship certificate " 'shall be the only
evidence permissible to establish his right of reentry' into the United
States."47 An 1888 supplementary treaty entitled, "An Act to Supple-
ment an Act entitled 'An Act to Execute Certain Treaty Stipulations
Relating to Chinese' " made it unlawful for any Chinese laborer,
regardless of his or her residence at the time of the act's enactment, to
remain in the United States, prohibited the issuance of any further
certificates, and made all issued certificates " 'void and of no
effect'."'  The 1888 supplementary treaty effectively nullified the
1880 treaty declarations and promised that "the government of the
United States may regulate, limit, or suspend such coming or resi-
dence, but may not absolutely prohibit it. The limitation or suspen-

customs of the district from which any Chinese laborers should depart from the United
States by sea should go on board the vessel, and make and register a list of them, with all
facts necessary for their identification, and should give to each a corresponding certifi-
cate, which should entitle him to return to and re-enter the United States, upon producing
and delivering the same to the collector of customs' to be canceled.

The form of certificate prescribed by the act of 1884 differed in some particulars from
that prescribed by the act of 1882, and the act of 1884 added that said certificate shall be
the only evidence to establish his right of re-entry. ...

[N]o Chinese person should be permitted to enter the United States by land without
producing such a certificate, and that 'any Chinese person found unlawfully within the
United States shall be caused to be removed therefrom to the country from whence he
came, and at the cost of the United States, after being brought before some justice, judge,
or commissioner of a court of the United States, and found to be one not lawfully entitled
to be or remain in the United States.' The act of 1884 further enacted, in section 16, that a
violation of any of the provisions of the act, the punishment of which was not therein
otherwise provided for, should be deemed a misdemeanor, and be punishable by fine not
exceeding $1,000, or by imprisonment for not more than one year, or by both such fine
and imprisonment.

22 Stat. 58-60; 23 Stat. 115-118 cited in Fong Yue Ting, 149 U.S. at 718-719.
46 Chae Chan Ping, 130 U.S. at 598.
47 23 Stat. 115, c.220 cited in id. at 598.
48 25 Stat. 504, c.1064 cited in id. at 599-600.
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sion shall be reasonable, and shall apply only to Chinese who may go
to the United States as laborers. 49

The federal government slowly abandoned its original immigra-
tion regulaiton policy of setting reasonable limits on immigration only
as a matter of national security, and developed a new policy of ethnic
and cultural discrimination. The federal immigration policy bore
striking resemblance to the California policy that the U.S. Supreme
Court ruled unconstitutional. In fact, in 1891, Congress exceeded Cal-
ifornia's irrational actions by enacting a treaty to exclude from the
category of admissible persons in the United States "All ... persons
likely to become a public charge...."5  Such ambiguity gave port
collectors absolute discretion in making critical findings of fact and
thus, lessened protections of national security.

In 1892, the Supreme Court upheld the constitutionality of the
1891 act in the second Chinese Exclusion case, Nishimura Ekiu v.
U.S.51 In Nishimura Ekiu, California's Commissioner of Immigration
found the female petitioner, a subject of China who claimed to have a
husband in the U.S., "likely to become a public charge. ' '5 2 Upon the
collector's decision to approve the Commissioner's findings, the peti-
tioner issued a writ of habeas corpus.53 The U.S. District Attorney
intervened in opposition to the writ, insisting that the decisions of the
Commissioner and the Collector were unreviewable.54 The Ninth Cir-
cuit affirmed the Collector's decision, the petitioner appealed to the
U.S. Supreme Court, and the U.S. Supreme Court concluded that "the
decisions of executive and administrative officers, acting within pow-
ers expressly conferred by Congress are due process of law. ' 55 In
effect, the Court held that the federal Congress may delegate in immi-
gration cases final fact-finding authority to state executive officers,

49 Supra note 31.
50 Nishimura Ekiu v. United States, 142 U.S. 651, 664 n.1 (1892) (emphasis added).
51 Id.
52 Id. at 660.
53 Id.
54 Nishimira Ekiu v. United States, 142 U.S. 651, 660 (1892).
35 Id. ("It is not within the province of the judiciary to order that foreigners ... shall be

permitted to enter... As to such persons, the decisions of executive or administrative officers,
acting within powers expressly conferred by congress are due process of law."). See also Mur-
ray's Lessee v. Hoboken, 59 U.S. (18 How.) 272 (1855); Hilton v. Meritt, 110 U.S. 97 (1884).
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without judicial review and in noncompliance with traditional consti-
tutional due process principles.56

In the ultimate memorialization of discretionary fact-finding
power, the Chinese treaties of 1868 and 18807 were held to confer no
rights to the Chinese to remain in the U.S., except by the license, per-
mission, and sufferance of Congress, to be withdrawn whenever, in its
opinion, the public welfare might require it.

In 1892, Congress passed an act entitled, "An Act to Prohibit the
Coming of Chinese Persons into the United States. '5 8  The Act
declared "that all laws now in force prohibiting and regulating the
coming into this country of Chinese persons and persons of Chinese
descent are hereby continued in force for a period of ten years from
the passage of this act."'59 In addition to the ten year extension of the
entrance suspension, the Act mandated deportation for "any Chinese
person or persons of Chinese descent" found in violation of any exclu-
sion law, with one exception, namely if "at least one credible white
witness" vouched for the person's residency the accused could avoid
deportation. Distinguished from all prior federal exclusionary acts,
the 1892 act expressly approved of ethnic bias by requiring a "white
witness" to validate a Chinese person's testimony that he was entitled
to remain in the states. The 1892 Act assumed that all Chinese per-
sons in America were either less than honest or untrustworthy. The
federal government, that once recognized "the inherent and inaliena-

56 Where "a statute gives a discretionary power to an officer... he is made the sole and
exclusive judge of the existence of those facts, and no other tribunal, unless expressly authorized
by law to do so, is at liberty to re-examine or controvert the sufficiency of the evidence on which
he acted." Nishimira Ekiu, 142 U.S. at 660, citing Martin v. Mott, 12 Wheat 19, 31 (1827).

57 16 Stat. 740 and 22 Stat. 826 cited in Fong Yue Ting, 149 U.S. at 717-18.
58 The act stated, in part,

that all laws now in force prohibiting and regulating the coming into this country of Chi-
nese persons and persons of Chinese descent are hereby continued in force for a period of
ten years from the passage of this act. Sect 2. That any Chinese person or persons of
Chinese descent, when convicted and adjudged under any of said laws to be not lawfully
entitled to be or remain in the United Sates, shall be removed from the United States to
China, unless he or they shall ... [Sect.6] establish clearly, to the satisfaction of said
judge, that by reason of accident, sickness, or other unavoidable cause he has been unable
to procure his certificate, and to the satisfaction of the court, and by at least one credible
white witness, that he was a resident of the United States at the time of the passage of this
act.

Fong Yue Ting, 149 U.S. at 698, n.1.
The 1892 act also required all Chinese laborers entitled to remain in the states to obtain a

certificate of residence, to serve as a passport, from the collector of internal revenue of the
districts in which they resided, free of cost, to travel among the states. Id.

59 Fong Yue 7ing, 149 U.S. at 698 n.1.
I
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ble right of man to change his home and allegiance, and also the
mutual advantage of the free migration and emigration,' 60 echoed
California's view that "the Chinese are inferior to any race God ever
made. ' 61 The Supreme Court could only quiet the discriminatory leg-
islative intent by asserting that deportation was not a form of
"punishment. 62

The Court reiterated that only Congress held the absolute power
to exclude persons from America.63 The Court noted that it held a
California statute restricting the immigration of Chinese persons
unconstitutional and void because it contravened Congress's power to
regulate commerce.' In Yick Wo v. Hopkins, 65 the Court invalidated
another California statute that inflicted discriminatory treatment
against Chinese entrepreneurs and violated the doctrine of due pro-
cess. However, the Court stopped short of extending due process pro-
tections to the subjects of China, notwithstanding three dissents that
embarked further into the inquiry.

In Fong Yue Ting, Justice Brewer argued that, "[d]ue process
requires that a man be heard before he is condemned, and both heard
and condemned in the due and orderly procedure of a trial, as recog-

60 1868 treaty supra note 23.
61 HULL, supra note 1, at 31.
62 See Chae Chan Ping, 130 U.S. at 603 n.33.

'Deportation' is the removal of an alien out of the country simply because his presence is
deemed inconsistent with the public welfare, and without any punishment being imposed
or contemplated, either under the laws of the country out of which he is sent or under
those of the country to which he is taken.

Fong Yue ling, 149 U.S. at 709.
63 The power to exclude or to expel aliens, being a power affecting international rela-
tions, is vested in the political departments of the government, and is to be regulated by
treaty or by act of Congress, and to be executed by the executive authority according to
the regulations so established, except so far the judicial department has been author-
ized by treaty or by statute, or is required by the paramount law of the constitution, to
intervene.

Id. at 713.
64 Chy Lung v. Freeman, 92 U.S. 275 (1875). ("The statute of California goes so far beyond

what is necessary, or even appropriate, for this purpose, as to be wholly without any sound
definition of the right under which it is supposed to be justified.").

65 118 U.S. 356 (1886). Yick Wo involved a discriminatorally enforced statute, denying per-
mits to all Chinese applicants while granting permits to all but one non-Chinese applicant. The
Court proclaimed that the San Francisco enforcers acted

with a mind so unequal and oppressive as to amount of a practical denial by the laws
which is secured to the petitioners . . . Though the law itself be fair on its face and
impartial in appearance, yet, if it is applied and administered by public authority with an
evil eye and an unequal hand, so as practically to make unjust and illegal discriminations
between persons in similar circumstances, material to their rights, the denial of equal
justice is still within the prohibition of the Constitution.



NATIVISTS REVOLT "PROPOSITION 187"

nized by the common law from time immemorial... no person who
has once come within the protection of the Constitution can be pun-
ished without a trial."66 Justice Brewer noted that " '[i]llegitimate and
unconstitutional practices get their first footing . . by silent
approaches, and slight deviations from legal modes of procedure. This
can only be obviated by adhering to the rule that constitutional provi-
sions for the security of person and property should be liberally con-
strued.' "67 Justice Fueller resolved that "the provisions of the Fifth
and Fourteenth amendments, which forbid that any person shall be
deprived of life, liberty, or property without due process of law, are

. 'universal in their application to all persons within the territorial
jurisdiction, without regard to any differences of race, of color, or of
nationality'; and although in Yick Wo's Case only the validity of a
municipal ordinance was involved, the rule laid down as much applies
to Congress, under the Fifth amendment, as to the States, under the
Fourteenth."68 Justice Field concluded that,"[t]here is no dispute
about the power of Congress to prevent the landing of aliens in the
country. The question is as to the power of Congress to deport them,
without regard to the guaranties of the constitution. ' 6970

Justice Brewer pondered the inevitable: "[I]f the power exists,
who shall say it will not be exercised to-morrow[sic] against other
classes and other people? If the guaranties of these amendments can
be thus ignored in order to get rid of this distasteful class, what secur-

66 Fong Yue ling, 149 U.S. at 741 (Brewer J., dissenting).
67 Id. at 744.
68 Id. at 761-62 (Fueller C.J., dissenting).
69 Id. at 756-57 (Field J., dissenting).

'The power of exclusion of foreigners .... being an incident of sovereignty belonging
to the government of the United States as a part of those sovereign powers delegated by
the Constitution ... cannot be granted away or restrained on behalf of any one ... are
incapable of transfer to any other parties. They cannot be abandoned or surrendered. Nor
can their exercise be hampered, when needed for the public good, be any considerations of
private interest.'

Id. at 754, citing Chae Chan Ping, 130 U.S. at 581 (emphasis added).
70 Justice Field noted that the act was defended as a war measure and that Virginia

denounced the arbitrary decision to apply it in peace time:
'With respect to aliens who are not enemies, but members of nations in peace and amity
with the United States, the power assumed by the act of congress is denied to be constitu-
tional'. 'It does not follow because aliens are not parties to the constitution, as citizens
are parties to it, that, whilst they actually conform to it, they have no right to its protec-
tion. Aliens are not more parties to the laws than they are parties to the constitution, yet
it will not be disputed that, as they owe, on one hand, a temporary obedience, they are
entitled, in return, to their protection and advantage.'

Fong Yue Ting, 149 U.S. at 754. (citations ommitted). Cf. supra note 156.
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ity have others that a like disregard of its provisions may not be
resorted to?"71

D. As EXCLUSION EXPANDS THE DUE PROCESS INQUIRY
BECOMES INEVITABLE.

In 1903, the U.S. Supreme Court made a limited inquiry into the
application of the due process doctrine to Congress's exclusionary
acts, as the exclusion expanded beyond the Chinese culture. In
Yamataya v. Fisher, Japanese appellants challenged their classification
as "paupers or persons likely to become a public charge."72 The Court
declared that the "fundamental principles" of due process included
that "no person shall be deprived of his liberty without opportunity
... to be heard ... in respect of the matters upon which that liberty
depends. '7 3 From that point on, the judiciary stood watch whenever
Congress attempted to use an ethnic rationale to expand its exclusion-
ary laws.74

While the Supreme Court never re-examined the immigration
policies of the Chinese exclusion cases,75 the Court refused to allow
such ethnically-motivated exclusionary policies to reach children 76 -

as Section 7 of Proposition 187 attempts. Like the Chinese exclusion-
ary policies, Section 7 extends beyond regulatory infringements on

71 Id. at 743.
72 189 U.S. 86 (1903). America and Japan signed a treaty in 1899 that recognized "full

liberty to enter, travel, or reside" in the respective countries. 29 Stat. at L. 848 cited in Id. at 96.
Yamataya held that "[a] statute excluding paupers or persons likely to become a public charge is
manifestly one of police and public security." Id. at 97. The Court addressed the due process
inquiry amidst testimony that language barriers inhibited the appellants ability to understand
that they were under investigation for violating U.S. immigration laws. The Court stated that
"[i]f the appellant's want of knowledge of the English language put her at some disadvantage...
that was her misfortune, and constitutes no reason... for the intervention of the court." Id. at
102.

73 Id. at 100-01 (The Court declared arbitrary deportation or custody reflects incompetence
of the executive officer.).

74 See United States v. Javier, 57 App. D.C. 303 (1927) (Filipinos); In Re Young, 715 F.Rep.
715 (1912) (a child of mixed German and Japanese culture); U.S. v. Thind, 261 U.S. 204
(1923)(Hindus); and United States v. Cartozian, 6 F.2d 919 (1925) (Armenians).

75 See generally Louis Henkin, The Constitution and U.S. Sovereignty: A Century of Chinese
Exclusion and Its Progeny, 853 Harv. L. Rev. 854, 859 (1987). ("The Chinese Exclusion doctrine
and its extensions have permitted, and perhaps encouraged, paranoia, xenophobia, and racism,
particularly during periods of international tension.").

76 See Wong Kim Ark, 169 U.S. 649, 704 (1898) (While the parents could not acquire natu-
ralization, the American-born children of the subjects of China were constitutionally entitled to
citizenship.); see also Tape v. Hurley, 66 Cal. 473 (1885) (Court prohibited teachers from exclud-
ing undocumented persons, notwithstanding a school board resolution).
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real property to regulatory infringements on personal liberty. Like
the Chinese exclusionary acts, Section 7 enforcers may arbitrarily
decide the validity of a person's legal status and thus, make a critical
finding of fact. However, Section 7 more clearly illustrates the perpet-
uation of impermissibly discriminatory laws because it imposes an eth-
nic tax on U.S. citizen children to determine the legal status of parents
and guardians who are "reasonably suspected" of undocumented
status.

II. THE NIGHTMARE RETURNS: PROPOSITION 187
California electors approved Proposition 187 on November 8,

1994 "to establish a system of required notification by and between
such [federal, state, and local government] agencies to prevent illegal
aliens . . . from receiving benefits or public services" in the state. 7

The proposition creates a "system of required notification" in seven
areas of the state's penal code.78 However, it is perhaps Section 779 of

77 Proposition 187 Initiative Statute - Illegal Aliens - Public Services, Verification, and
Reporting, Sect.1, Findings and Declaration, 1994 CAL- LEGis. SERV. PRoP. 187 (West) [hereinaf-
ter, Prop. 187].

78 Id., Sect. 2, "Manufacture, Distribution or Sale of False Citizenship of Resident Alien
Documents: Crime and Punishment"; Sect.3. "Use of False Citizenship or Resident Alien Docu-
ments: Crime and Punishment"; Sect.4. "Law Enforcement Cooperation with INS"; Sect. 5.
"Exclusion of Illegal Aliens from Public Social Services"; Sect 6. "Exclusion of Illegal Aliens
from Publicly Funded Health Care"; Sect. 7. "Exclusion of Illegal Aliens from Public Elemen-
tary and Secondary Schools"; Sect. 8. "Exclusion of Illegal Aliens from Public Postsecondary
Educational Institutions"; and Sect. 9. "Attorney General Cooperation with the INS".

79 Section 7, Exclusion of Illegal Aliens from Public Elementary and Secondary Schools:
(a) No public elementary or secondary school shall admit, or permit the attendance

of, any child who is not a citizen of the United States, an alien lawfully admitted as a
permanent resident, or a person who is otherwise authorized under federal law to be
present in the United States.

(b) Commencing January 1, 1995, each school district shall verify the legal status of
each child enrolling in the school district for the first time in order to ensure the enroll-
ment or attendance only of citizens, aliens lawfully admitted as permanent residents, or
persons who are otherwise authorized to be present in the United States.

(c) By January 1, 1996, each school district shall have verified the legal status of each
child already enrolled and in attendance in the school district in order to ensure the
enrollment or attendance only of citizens, aliens lawfully admitted as permanent resi-
dents, or persons who are otherwise authorized under federal law to be present in the
United States.

(d) By January 1, 1996, each school district shall also have verified the legal status of
each parent or guardian of each child referred to in subdivisions (b) and (c), to determine
whether such parent or guardian is one of the following:

(1) A citizen of the United states.
(2) An alien lawfully admitted as a permanent resident.
(3) An alien admitted lawfully for a temporary period of time.
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Proposition 187, adopted as California Education Code § 48215, that
invokes the most concern. 0

A. "Serious Questions under the Fourteenth Amendment 81

Section 7 attempts to establish a citizenship verification system to
prohibit "any child who is not a citizen of the United States, an alien
lawfully admitted as a permanent resident, or a person who is other-
wise authorized under federal law to be present in the United States"
from attending California public schools.8 2 It delegates the authority
to "verify the legal status of each child enrolling" or "already enrolled
and in attendance" in the schools to an unspecified number of uniden-
tified verifiers in "each school district" of one of America's most
populated state.83 The statute also delegates the authority to verify

(e) Each school district shall provide information to the State Superintendent of Public
Instruction, the Attorney General of California, and the United States Immigration and Nat-
uralization Service regarding any enrolle [sic] or pupil, or parent or guardian, attending a
public elementary or secondary school in the school district determined or reasonably sus-
pected to be in violation offederal immigration laws within the forty-five days after becom-
ing aware of an apparent violation. The notice shall also be provided to the parent or legal
guardian of the enrolle or pupil, and shall state that an existing pupil may not continue to
attend the school after ninety calendar days from the date of the notice, unless legal status is
established.

(f) For each child who cannot establish legal status in the United States, each school
district shall continue to provide education for a period of ninety days from the date of the
notice. Such ninety day period shall be utilized to accomplish an orderly transition to a
school in the child's country of origin. Each school district shall fully cooperate in this tran-
sition effort to ensure that the educational needs of the child are best served for that period
of time.

Id. (emphasis added).
80 The California legislature intends to enforce Section 7 by forbidding all public elemen-

tary and secondary schools to "admit, or permit the attendance" of suspected undocumented
persons and by a regulatory system that would require each school district to "verify the legal
status" of the children and their parent or guardian. The League of United Latin American
Citizens (LULAC) and various petitioners formed a class action to seek an order for injunctive
and declatory relief against California Governor Pete Wilson and various state and local agen-
cies to stay Proposition 187's enforcement of Section 7. LULAC v. Wilson, 94-7569-MRP (JRx),
U.S. District Court, Central District of California. First Amended Complaint for Injunctive and
Declatory Relief, November 1994.

Both parties stipulated that proposition 187 "raises serious questions under the Fourteenth
Amendment ... regarding the constitutionality of Section 7 (California Educational Code
§ 48215) of Proposition 187 regarding the exclusion of certain immigrant children from the pub-
lic schools and the reporting of certain immigrant children and their parents to noneducational
agencies." LULAC, Stipulated Restraining Order, 3.

Subsequently, U.S. District Court Judge Pfaeler ordered the injunction.
81 See infra note 80.
82 See infra note 79, at § 7(a).
83 See infra note 79, at § 7(b-c).



1995] NATIVISTS REVOLT "PROPOSITION 187"

"the legal status of each parent or guardian of each child" to presuma-
bly the same unspecified number of unidentified verifiers in "each
school district" within the state.84 However, the statute fails to iden-
tify where its power to maintain such authority originates or to what
extent that source allows arbitrary delegation.85 The statute most
obviously fails to provide any standards to determine how the "legal
status" of a child, or child's parents, is determined or how a positive
verification is satisfied.

Notwithstanding, Section 7 mandates that the verifiers disperse
an unintelligible amount or class of "information" across district and
state lines to "the State Superintendent of Public Instruction, the
Attorney General of California, and the United States Immigration
and Naturalization Service." 6 The verifiers are authorized to disclose
such information on "any enrolle [sic] or pupil, or parent or guardian"

84 See infra note 79, at § 7(d). From California Governor Pete Wilson's perspective, as he
testified in a hearing before the Senate Committee on Appropriations,

If it is proper policy and if it is the law to require the [job] applicant to [provide proof of
citizenship or at least legal residency in order to avoid any sanction for the employer],
then it seems to me it is not out of line to seek the same proof from the same person in a
somewhat different category, a different capacity, as the parent of children who are, in
fact, in the country illegally.

Senate Comm. The hearing was held after governors from Florida, California, Arizona, Illinois,
and New Jersey addressed a letter to Robert Byrd, Committee Chairman, requesting "an oppor-
tunity to present their case [for] Federal reimbursement for the costs associated with undocu-
mented immigrants and refugees." Letter, April 4, 1994.

85 Arguably, it may be assumed that state immigration authority derives from the federal
Immigration and Nationality Act (INA), however, the INA does not support such an
interpretation.

The Immigration and Nationality Act, popularly known as the McCarran Walter Act, estab-
lishes federal statutory law in the fields of immigration and aliens. Act June 27, 1952, c.477, 66
Stat. 166. The U.S. Code provides that "the administration and enforcement of this ... and all
other laws relating to the immigration and naturalization of aliens" is charged to the U.S. Attor-
ney General, as conferred upon the President, the Secretary of State, and the officers of the U.S.
Department of State. 8 U.S.C.A. § 1103 (Supp. 1994). State provisions that designate
subordinate state employees as enforcers, absent direct authorization, were not upheld by the
judiciary. See In Re Bracmadfar, 37 F. 774 (C.C.N.Y. 1889). The code provides that the Attor-
ney General "is authorized to confer or impose upon any employee of the United States, with
the consent of the head of the Department or other independent establishment under whose
jurisdiction the employee is serving, any of the powers, privileges, or duties conferred or
imposed by this chapter or regulations issued thereunder upon officers or employees of the Ser-
vice," but the code does not provide for delegation to the states or to a state body. See also City
of El Centro v. United States, 922 F.2d 816 (Fed. Cir. 1990) (Congress has assigned duty of
apprehending aliens who illegally enter country to Attorney General; the Attorney General car-
ries out this duty, in part, through the vehicle of Border Patrol Division of Immigration and
Naturalization Service's Office of Enforcement.). See infra part II.B.2.

86 See infra note 79, at § 7(e).
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that the unguided verifiers "determined or reasonably suspected to be
in violation of federal immigration laws."'  The statute fails to pro-
vide any guidelines as to how private or personally identifiable infor-
mation may be released or for what purposes.88 The statute fails to
describe what characteristics, actions, nonactions, or mannerisms may
constitute a reasonable suspicion of a violation of federal immigration
laws. Astonishingly, the statute either assumes that, absent any legal
training, its verifiers can interpret the complex array of federal immi-
gration laws or it erroneously assumes that the federal immigration
laws compel deportation for all federal immigration law violators.

The final provision of Section 7 arrogantly suggests that the stat-
ute may presume authority to deport federal immigration law viola-
tors is delegated to the state. Section 7 concludes by authorizing
"each school district" to discontinue providing education to "each
child who cannot establish legal status in the United States" and
implies it will "accomplish an orderly transition to a school in the
child's country of origin, within "a period of ninety days".8 9 The stat-
ute fails to provide a "suspected" violator an opportunity to challenge
its verifiers' findings, makes "legal status" a requirement for public
education, and presupposes that "legal status" is obtainable within
ninety days. Most offensive to the Fourteenth Amendment, the stat-
ute impetuously deprives the "suspected" violator of the liberty to
pursue an education without due process of law.

1. The Procedural Due Process Doctrine.
Congress adopted the Fourteenth Amendment (14th) to the U.S.

Constitution in 1868. The amendment reads:

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No state shall make or enforce any
laws which shall abridge the privileges or immunities of citizens of the

87 Id.
88 In contrast, the Federal statute, Family Education and Privacy Rights Act, expressly

describes the only permissible manner in which an educational agency or institution that receives
federal funds may transfer personal information to another agency regarding students. See infra
part I.B.

89 See infra note 79, at § 7(f). Arguably, the statute may be interpreted as only authorizing
a school to report a student's illegal status to federal authorities. However, on its face, the
statute discontinues education privileges based on a verifier's suspicions. Its ambiguity stresses
its carelessness regarding individual liberty and its invasion of individual privacy rights.

[Vol. 5:2
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United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. (emphasis added).

Prior to the adoption of the Fourteenth Amendment, the U.S.
Supreme Court ascertained due process by "those settled usages and
modes of proceeding existing in the common and statute law of Eng-
land... shown not to have been unsuited to their civil and political
condition by having been acted on by them after the settlement of this
country."'  The Court made it clear that the federal Constitution pro-
tected individual rights, not government or state rights.91 In doing so,
the Court developed the doctrine of due process with the intent to
protect "fundamental rights".

The Supreme Court declared rights are fundamental only when
the rights are essential to a scheme of ordered liberty, a principle of
justice so rooted in the tradition and conscience of our people as to be
ranked as fundamental.., so narrow or provincial as to maintain that
a fair and enlightened system of justice would be impossible without
them. 2 "Due process is flexible and calls for such procedural protec-
tions as the particular situation demands."'  To expound, the Court
introduced a cost-benefit analysis or balancing test of three factors to
determine the "particular situation" that may demand due process:
"First, the private interest that will be affected by the official action;
second, the risk of an erroneous deprivation of such interest through
the procedures used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the government's inter-

90 Murray v. Hoboken, 59 U.S. (18 How.) 272, 277 (1855).
91 See Barron v. Mayor of Baltimore, 32 U.S. (7 Pet.) 243, 247 (1833) ("The constitution

was ordained and established by the people of the United States for themselves, for their own
government and not for the government of the individual States.").

92 Palko v. Connecticut, 302 U.S. 319, 327 (1937) ("[F]undamental too in the concept of due
process, and so in that of liberty is the thought that condemnation shall be rendered only after
trial." Id. at 327).

To secure "enlightened system[s] of justice", the court developed the doctrine of procedural
due process as a constitutional guarantee, distinctive from substantive due process.

[T]he Due Process Clause provides that certain substantive rights - life, liberty, and
property - cannot be deprived except pursuant to constitutionally adequate procedures.
The categories of substance and procedure are distinct. Were the rules otherwise, the
Clause would be reduced to a mere tautology .... [On the contrary, the] right to due
process is conferred, not by legislative grace, but by constitutional guarantee.

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (1985) (Powell, J. dissenting).
93 Morrissey v. Brewer, 408 U.S. 471,481 (1972) cited in Mathews v. Eldridge, 424 U.S. 319,

334 (1976).
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est, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement
would entail."'94 The private interest affected by the enforcement is a
"liberty interest" to "engage in any of the common occupations of
life", 5 and is protected by the Fourteenth Amendment. The proce-
dures used under Section 7 fail to assure against the likelihood of
infrequent erroneous deprivations of liberty to citizens and lawfully
admitted persons. Surely, protecting against such impermissible bur-
dening on fundamental interests outweighs government's administra-
tive and fiscal interests; to conclude otherwise would create
government "rights" that have priority over individual rights and thus,
contradict the intrinsic value of safeguards provided by the U.S. Con-
stitution. Consequently, using the Supreme Court's test, Section 7 of
Proposition 187 impermissibly threatens every person merely sus-
pected as an undocumented person with the potential deprivation of
personal liberty by deportation and invasion of privacy.

2. Proposition 187 violates the Due Process Clause of the
Fourteenth Amendment.

Section 7 allows impermissible discrimination against ethnic and
cultural minorities because it fails to provide any safeguards similar to
those found under the complex system of federal immigration laws.
For instance, under the federal immigration laws, immigration officers
are given specific directives and guidelines regarding the limits of their
authority. For example they are allowed to inspect by questioning
aliens seeking admission or readmission to the United States to elicit
"items of information as will aid the immigration officer in determin-
ing whether [the alien] ... belongs to any of the excluded classes enu-
merated in section 1182" of Title 18 of the U.S. Code.' The Code

94 Id. For a critical analysis of the Court's cost-benefit analysis, see The Supreme Court's
Due Process Calculus for Admin. Adjudication in Mathews v. Eldridge: Three Factors in Search
of a Theory of Value, 44 U. Cmi. L. REv. 28, 49-51 (1976).

95 A liberty interest
denotes not merely freedom from bodily restraint but also the right of the individual to
contract, to engage in any of the common occupations of life, to acquire useful knowl-
edge, to marry, establish a home and bring up children, to worship God according to the
dictates of his own conscience, and generally to enjoy those privileges long recognized ...
as essential to the orderly pursuit of happiness by free men.

Meyer v. Nebraska, 262 U.S. 390, 399 (1922) cited in Board of Regents v. Roth, 408 U.S. 564, 572
(1972).

96 8 U.S.C.A. § 1225(a) (West 1990).
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further provides that "[a]ny alien.., who may appear to the examin-
ing immigration officer or to the special inquiry officer ...to be
excludable ... shall be temporarily excluded, and no further inquiry
by a special inquiry officer shall be conducted until after the case is
reported to the Attorney General together with any such written
statement and accompanying information, if any, as the alien or his
representative may desire to submit in connection therewith and an
inquiry or further inquiry is directed by the Attorney General."'9

Thus, the focus of any status inquiry of a suspected alien under the
federal laws, outside allegations of criminal misconduct, is focused on
determining whether or not the undocumented person is excluded
from deportation proceedings.98 In contrast, the focus of the status
inquiry of a suspected alien under Section 7 is to mandate deporta-
tion, regardless of the circumstances provided for as exceptions under
the federal law. In addition, federal law consistently provides for def-
erence to the U.S. Attorney General, where Section 7 provides no
such deference. Such a threat as that embodied under Section 7's
ambiguous status reporting and verification system far outweighs any
fiscal and administrative burdens of the state.99

Under Section 7, the suspected undocumented person's sole
interest in personal liberty rests on an unreviewable administrative
decision regarding his claim. Section 7 fails to present or even suggest
any opportunity for the suspect's defense to be heard in any forum,
prior to "stat[ing] that an existing pupil may not continue to attend
the school [after a] ninety day period .. .utilized to accomplish an
orderly transition to a school in the child's country of origin." On the
contrary, the legally operative term "notice", usually denoted as mak-
ing the accused aware of a proceeding to determine his fate, is used in
section 7 to denote immediate exclusion. In addition, Section 7 autho-
rizes officials of the school districts, entrusted by the community with
the development of every child's perception of its society, to disclose,

97 8 U.S.C.A. § 1225(c) (West Supp. 1995).
98 As the INS Commissioner Doris Meissner informed the Senate Committee on Appropri-

ations in her prepared statement recorded in a hearing requested by several state mayors, the
INS proposal "facilitating legal immigration" is "to encourage naturalization [as opposed to
deportation] through public education and streamlined INS procedures is a response to the need
to help bring newcomers into full participation in our society." Hearing before the Sen. Com-
mittee on Appropriations, June 22, 1994, 141.

99 "Since an alien as well as a citizen is a 'person' for due process purposes, concern for
fiscal integrity is no more compelling a justification." Graham v. Richardson, 403 U.S. 365, 375
(1971). See infra note 116.
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in betrayal, an unspecified nature and degree of "information" to vari-
ous local, state, and federal noneducational agencies. Proposition 187
conjures up images of discriminatory and oppressive spirits attempting
to impede, to some, the pursuits of liberty that led our early pioneers
to develop the New World.? ° Collectively, the statute invokes con-
cern of whether a citizen or otherwise authorized resident is protected.
from mistaken identity under such ambiguous terms.

B. Federal Safeguards to Family Education and Privacy Rights.

While Section 7's intentions to cooperate with federal immigra-
tion laws are admirable, its potential total disregard for the privacy
rights of citizens and those persons otherwise authorized to reside in
the U.S. sparks serious concerns of ethnic discrimination, not unlike
the infamous Chinese Exclusion. Because Section 7 permits untrained
subordinate employees to disclose information on any person "rea-
sonably suspected to be in violation of federal immigration laws" but
fails to provide what may constitute a reasonable suspicion, the statute
threatens the privacy of all persons with ethnic surnames or accents.
Untrained subordinate employees are allowed to make critical find-
ings of fact under Section 7 of Proposition 187, just as ship captains
and port collectors were imputed with absolute discretion to make
findings of fact during the Chinese Exclusion. Very similar to the Cal-
ifornia acts of the late 1800s and early 1900s, the proposition emerged
as a result of a great deal of economic frustration. 101 Under the pre-
tense of a regulatory system of required notification, the proposition
imposes burdens on undocumented persons beyond those required by
the federal government to "discourage the immigration to this state of
persons who cannot become citizens thereof", not unlike the state's
former acts that were declared "unconstitutional" by the California
Supreme Court. 02 In spite of the state's acts in the late 1800's, how-
ever, the federal government stipulated that the Chinese "shall enjoy
all the privileges of the public educational institutions under the con-

100 See also Shaughnessy v. Mezei, 345 U.S. 206 (1953) (defines an alien's deprivation of
liberty as a denial of due process of law) (Black, J., dissenting); Woodby v. INS, 385 U.S. 276
(1966) (No order for deportation of resident alien may be entered, regardless of length of time
that alien has resided in United States, unless it is found by clear, unequivocal, and convincing
evidence that facts alleged as grounds for deportation are true.).

101 The findings and declaration of Proposition 187 claim "economic hardship caused by
the presence of illegal aliens" as one motive for the proposition. See infra note 1.

102 See supra part I.A.
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trol of the government of the United States.""1 3 Exactly one month
after California electors approved Proposition 187, the U.S. Congress
approved the revisions to Family Educational and Privacy Rights
Act.104

.1. The Family Educational and Privacy Rights Act (FEPRA).
The FEPRA provides the general conditions and requirements

regarding access to education records that all educational agencies
and institutions, including California public schools targeted by Sec-
tion 7 of Proposition 187, receiving federal funds must follow. Among
its provisions, the FEPRA stipulates that no educational agency or
institution that maintains a policy of releasing identifiable information
when disclosing education records may receive federal funds, if the
disclosure is completed "without the written consent of [the student's]
parents."'"5 The primary exceptions to this rule, even between state
and federal agencies, require "legitimate educational interests";"0 6
"authorized representatives of (i) the Comptroller General of the
United States, (ii) the Secretary, or (iii) State educational authorities,
under the conditions set forth in paragraph (3) of this subsection";1"7
"in connection with an emergency ... necessary to protect the health
or safety of the student or other persons";0 8 and "in a Federal grand
jury subpoena."'1 9 The statute does not allow a state to impose addi-
tional burdens. On the contrary, it provides that "[n]othing ... shall
prevent a State from further limiting the number or type of State or
local officials who will continue to have access thereunder.""11 In
addition, the act suggests that access to student or other records, by
the Comptroller General, Secretary, or State educational authorities is
limited to only those purposes "necessary in connection with the audit
and evaluation of Federally-supported education programs, or in con-
nection with the enforcement of the Federal legal requirements.""'

103 See supra part L.A note 23; see also Tape v. Hurley, 66 Cal. 473 (1885) (The California
Supreme Court forbid public school teachers to exclude alien children, notwithstanding a resolu-
tion of the school board).

104 20 U.S.C.A. § 1232g (West Supp. 1995).
105 Id. at § 1232g(b)(1).
106 Id. at § 1232g(b)(1)(A).
107 Id. at § 1232g(b)(1)(C).
108 Id. at § 1232g(b)(1)(I).
109 20 U.S.C.A. § 1232g(b)(1)(J)(i) (West Supp. 1995).
110 Id. at § 1232g(b)(1) (emphasis added).
111 Id. at § 1232(g)(b)(3).
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The statute does not imply that there is any 'Federal legal require-
ment' of legal citizenship status for an alien's eligibility to receive a
public education. Except "when collection of personally identifiable
information is specifically authorized by federal law," the act
expressly forbids State educational authorities to "permit the personal
identification of students and their parents by other than those offi-
cials." '112 The statute further provides that if any educational agency
or institution transfers information to a third party that "allows any
other party to have access to such [identifiable] information without
the written consent of the parents of the student," then that educa-
tional agency or institution "shall be prohibited from permitting
access to information from education records to that third party for a
period of not less than five years."

Unlike the ambiguous stipulations of Section 7, the FEPRA pro-
vides detailed safeguards to control careless release of educational
information on the part of schools. 13 Where Section 7 designates
public schools as a filter to enforce immigration laws, the federal act
recognizes the need to allow systematic transfers only for "legitimate
educational interests." While Section 7 carelessly authorizes an
unspecified number of unidentified verifiers to disperse an unintel-
ligible amount or class of "information" across district and state lines,
the federal act clearly limits access to a narrow few and only permits
unidentifiable nonpersonal information to be dispersed. Further-
more, the federal act includes a third-party protection against unau-
thorized access and stipulates a five-year penalty against school
districts that violate individual privacy under these stringent circum-
stances. Finally, the federal act treats all students alike, contrary to
the classification based on alienage promulgated by Section 7.114

2. National Policy Prohibits Additional Burdens Imposed by the
States.

The U.S. Supreme Court has issued several rulings regarding gov-
ernment treatment of aliens. In 1971, the Court declared that aliens

112 Id. at § 1232g(b)(3).
113 Red & Black Pub. Co., Inc. v. Bd. of Regents, 427 S.E.2d. 257, 261 (Ga. 1993).
114 "Although the Executive ... has the power when properly delegated to fashion such

polices as are necessary to protect borders and ensure orderly entrance of aliens, those policies
must be administered in a nondiscriminatory manner." Jean v. Nelson, 711 F.2d 1455, 1509 (11th
Cir. 1983), aff'd, 472 U.S. 846 (1985) (emphasis added).

[Vol. 5:2
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as a class constitute a "discrete and insular minority" '115 and that aliens
and citizens should "be treated alike."'" 6  Members of the Court rec-
ognized that "aliens often have been the victims of irrational discrimi-
nation.117 Thus, the Court's rulings promulgated a national policy
that prohibits states from overburdening aliens beyond those burdens
imposed by the federal government. 1 8 Accordingly, the Court has
held contrary to the promulgations of Section 7, that a state cannot
classify its population based on alienage.119 "State laws which impose
discriminatory burdens upon the entrance or residence of aliens law-
fully within the United States conflict with [the] constitutionally
derived federal power to regulate immigration, and have accordingly

115 Graham, 403 U.S. at 372. In this case, resident aliens challenged an Arizona statute that
condition the receipt of welfare benefits on the beneficiary's U.S. citizenship status or, for an
alien beneficiary, a residency requirement of fifteen years. Id. at 367. The appellants argued
that the statute's condition involved no "invidious discrimination" with respect to race or nation-
ality, and therefore, the state "may favor United States citizens over aliens." Id. at 370. The
Supreme Court responded that the term "person" in the U. S. Constitution's Fourteenth Amend-
ment.... nor shall any state deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws... entitles
both citizens and aliens to the equal protection of the laws of the State in which they reside." Id. at
371 (emphasis added). The Court declared that although "a State retains broad discretion to
classify as long as its classification has a reasonable basis .... classification based on alienage,
like those based on nationality or race, are inherently suspect and subject to close judicial scru-
tiny." Id. at 371-372. The Court concluded that "[slince an alien as well as a citizen is a person
for equal protection purposes, a concern for fiscal integrity is no more compelling a justification
for the questioned classification in these cases." Id. at 375 (emphasis added). The Court held
"that a state statute ... that denies welfare benefits to resident aliens or to aliens who have not
resided in the United States for a specified number of years are violative of the Equal Protection
Clause." Id. at 376.

116 F.S. Royster v. U.S., 253 U.S. 412, 415 (1920). ("[State] classification must be reason-
able, not arbitrary, and must rest upon some ground of difference having a fair and substantial
relation to the object of the legislation, so that all persons similarly circumstanced shall be
treated alike."). See also Cabell v. Chavez-Salido, 454 U.S. 432, 462 (Blackmun, J. dissenting).
(A state may not "presume that aliens as a class would be less loyal to the State" for "one need
not be a citizen in order to swear in good conscience to support the Constitution.").

117 Toll v. Moreno, 458 U.S. 1, 20 (1981) (Blackmun, J. concurring).
118 See infra note 21 and text accompanying note 40.
119 See Takahashi v. Fish & Game Comm'n., 334 U.S. 410 (1948).

It does not follow, as California seems to argue, that because the United States regulates
immigration and naturalization in part on the basis of race and color classifications, a
state can adopt one or more of the same classifications .... Under the Constitution the
states are granted no such powers; they can neither add to nor take from the conditions
lawfully imposed by Congress upon admission, naturalization and residence of aliens in
the United States of the several states.

Id. at 418-419. See Plyer v. Doe, 457 U.S. 202, 225 (1982) (citing Hines v. Davidowitz, 312 U.S.
52 (1941) for the proposition that "[t]he States enjoy no power with respect to the classification
of aliens.").
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been held invalid."' 2 The Court further explained the extent to which
state laws exceed the bounds of cooperating with federal immigration
agencies: "state regulation not congressionally sanctioned that dis-
criminates against aliens lawfully admitted to the country is impermis-
sible if it imposes additional burdens not contemplated by
Congress.' 2'

3. Section 7 Contradicts the National Policy.
In several ways, Section 7 seriously conflicts with the national

policy. By making "legal status" a requirement to access a public
school education, enforcement of Section 7 impermissibly discrimi-
nates against aliens lawfully admitted to the states. Section 7 imposes
additional burdens of classification not contemplated by Congress. 22

Section 7 provides no opportunity for a 'suspected' violator to chal-
lenge a verifier's findings, where federal Congressional proceedings
must yield if the accused is denied procedural due process.'l 3 Section
7 assumes that the federal immigration laws compel deportation for
all violators, where federal law provides limited circumstances for
deportation,'124 not including "economic hardship" to a state or the
lack of "legal status" to attend a public school. Furthermore, Section

120 Takashi, 334 U.S. at 419.
121 DeCanas v. Bica, 424 U.S. 351, 358 n.6 (1976).
122 The federal laws limit classification to immigrant or nonimmigrant and defines an immi-

grant only as every alien who cannot bring himself into an enumerated class of aliens. 8 U.S.C.A.
§ 1182.

123 See Acquiler Enriquez v. INS, 516 F.2d 565 (6th Cir. 1975).
124 A few of the federal classes of deportable aliens by order of the U.S. Attorney General

include:
(1) Excludable at time of entry or of adjustment of status or violates status

(A) Excludable aliens;
(B) Entered without inspection;
(C) Violated nonimmigration status or condition of entry;
(D) Termination of Conditional permanent residence;
(E) Smuggling;
(F) Failure to maintain employment;
(G) Marriage fraud;
(H) Waiver authorized for certain misrepresentations;

(2) Criminal Offenses
(3) Failure to register and falsification of documents

(A) change of address; exception where alien "establishes to the satisfaction
of the Attorney General that such failure was reasonably excusable or
was not willful";

(B) failure to register or falsification of documents if convicted under 8
U.S.C.A. 1306(c) or the Alien Registration Act, 1940(36)(c);

(C) Document fraud;
(4) Security and Related grounds
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7 completely overlooks the U.S. Attorney General's sole discretion to
refrain from instituting deportation proceedings, even though grounds
for their commencement may exist.125 Finally, FEPRA makes no dis-
tinction between citizens and aliens in prohibiting disclosure of identi-
fiable information contained in education records, where Section 7
authorizes enforcers to invade a child citizen's privacy rights, if the
child's parents are "reasonably suspected" of violating federal immi-
gration laws. 26 This comment proposes that the federal statute lacks
such a distinction because national policy encourages education to all
persons, if for no other reason than to prepare for American civility.

C. Plyler v. Doe.
In Plyler v. Doet27, the U.S. Supreme Court considered a Texas

statute that denied undocumented school-age children the free public

(A) espionage, sabotage, illegal exports, or other criminal activity that
"endangers public safety or national security" or the overthrow of the
government of the United States of America;

(B) terrorist activities;
(C) foreign policy;
(D) Assisted in Nazi persecution or engaged in genocide

(5) Public Charge
(8 U.S.C.A. § 1251(a) 1994 Supp.)

125 See Johns v. Dept. of Justice of the United States, 653 F.2d 884 (5th Cir. 1981).
"If the Attorney General has reason to suspect that an alien is subject to deportation

proceedings without taking the alien into custody. The Attorney General discharges his
responsibility for enforcing the deportation laws through the INS, a division of the
Department of Justice, to which he has delegated many of his responsibilities under the
immigration laws. The District Director of the INS, therefore, normally makes the deci-
sion to institute deportation proceedings. An immigration judge (formerly called a special
inquiry officer) then conducts proceedings to determine the alien's deportability. This is
the "sole and exclusive procedure for determining the deportability of an alien" under [8
U.S.C. § 1252(b)]. The immigration judge is empowered.., to dispose fully of the case
and may order that the alien be deported, that the proceedings be terminated favorably to
the alien, or that discretionary relief should be afforded. The immigration judge's order
is final, subject, of course, to further administrative and eventual judicial review."

Id. at 889 (footnotes omitted).
126 As the INS Commissioner recently testified before a Senate committee, the INS recog-

nizes that there are limitations on asking suspected undocumented persons questions for legiti-
mate reporting purposes only to use those answers to infer the person's undocumented status.
Hearing before Sen. Committee on Appropriations, June 22, 1994, 154.

127 457 U.S. 202 (1982). The plaintiff class filed for a preliminary injunction in U.S. District
Court against the Superintendent and Board of Trustees of Tyler Independent School District,
with the state intervening as a party defendant. Id. at 206. Upon receipt of a preliminary injunc-
tion, the plaintiffs moved for a permanent injunction claiming that the statute's primary purpose
was to exclude aliens from the school system. Id. at 207. The court noted that while excluding
the undocumented children from the schools may result in saving money, the exclusion would
"not necessarily" improve the "quality of education." The court ordered the permanent injunc-
tion, finding the undocumented children were entitled to equal protection and the statute vio-
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education that it provided to children who were citizens of the United
States or who had been legally admitted. The state argued that
undocumented children were not "persons within the jurisdiction" for
purposes of the Fourteenth Amendment and therefore, not entitled to
equal protection. 2 8 The Court resolved that "whatever his status
under the immigration laws, an alien is surely a 'person' in any ordi-
nary sense of the term."'29 The Court also rejected the state's second
argument that the undocumented status of the children vel non estab-
lished a sufficient basis for denying public benefits to them. 30 In fact,
the Court concluded "we are unable to find in the congressional immi-
gration scheme any statement of policy that might weigh significantly
in arriving at an equal protection balance concerning the State's
authority to deprive these children of an education. ' '131

lated both the equal protection clause and the supremacy clause. Id. at 208. The Court of
Appeals for the Fifth Circuit upheld the injunction but held that the District Court erred in
finding that the Texas statute pre-empted federal law. Id. The Judicial Panel on Multidistrict
Litigation consolidated the claims against the state officials and held that the statute violated the
equal protection clause because the "state's concern for fiscal integrity was not a compelling
state interest." Id. at 209 (quoting In re Alien Children Education, 501 F.Supp. 544, 582-583
(S.D.T.X. 1980)).

The District Court made several findings of fact that the Supreme Court considered. First,
the District Court found that neither the statute nor the school district policy had "either the
purpose or effect of keeping illegal aliens out of the State of Texas." Plyler, 457 U.S. at 202.
Second, increases in school enrollment were primarily attributable to the admission of legal resi-
dents. Id. Third, the burden of the statute was borne by a small subclass of entire families. Id.

128 Plyler, 457 U.S. at 211.
129 Id. The Court found that the fourteenth amendment reflected "an elementary limitation

on state power... [for], [t]he Equal Protection Clause was intended to work nothing less than
the abolition of all caste-based and invidious class-based legislation." Id. at 213. The founders of
the Constitution queried, "Is it not essential to the unity of the Government and the unity of the
people that all persons, whether citizens or strangers, within this land, shall have equal protec-
tion in every State in this Union in the rights of life and liberty and property?" Id. at 214 (quot-
ing CONG. GLOBE, 3rd Cong., 1st Sess., 1090 (1866)). The Court concluded that the "[u]se of
the phrase 'within its jurisdiction' thus does not detract from, but rather confirms the under-
standing that the protection of the Fourteenth amendment extends to anyone, citizen or stran-
ger, who is subject to the laws of a State, and reaches into every corner of a State's territory."
Plyler, 457 U.S. at 215; see also Yick Wo, 118.U.S. at 369 ("These provisions are universal in
their application, to all persons within the territorial jurisdiction, without regard to any differ-
ences of race, of color, or of nationality; and the equal protection of the laws is a pledge of the
protection of equal laws.").

130 Plyler, 457 U.S. at 224. "Indeed, in the State's view, Congress' apparent disapproval of
the presence of these children within the United States, and the evasion of the federal regulatory
program that is the mark of undocumented status, provides authority for its decision to impose
upon them special disabilities." Id.

131 Id. at 224-25.
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The Court acknowledged that the state legislature retains initial
discretion to define like-treatment under equal protection, 3 2 but
looked at whether the legislature's classification "bears some fair rela-
tion to a legitimate public purpose." 33 Where the classification is
based on alienage, the Court's analysis burdens both a political para-
dox and a human paradox. The political paradox emerges from the
permanent caste of undocumented resident aliens, encouraged by
some to remain here as a source of cheap labor, but nevertheless
denied the benefits that our society makes available to citizens and
lawful residents. 134 The human paradox arises because "[e]ven if the
state found it expedient to control the conduct of adults by acting
against the children, legislation directing the onus of a parent's mis-
conduct against his children does not comport with fundamental con-
ceptions of justice.' 1 35

"Visiting ... condemnation on the head of an infant is illogical and
unjust. Moreover, imposing disabilities on the.. . child is contrary to
the basic concept of our system that legal burdens should bear some
relationship to individual responsibility or wrongdoing. Obviously, no
child is responsible for his birth and penalizing the ... child is an
ineffectual - as well as unjust - way of deterring the parent.' 136

While no person, citizen or noncitizen, has a Constitutional
"right" to a public education 137 nor "some governmental "benefit"
indistinguishable from other forms of social welfare legislation,"'3
"education has a fundamental role in maintaining the fabric of our
society."'1 39 The Court recognized that one of the goals of the Equal
Protection Clause is "the abolition of governmental barriers present-
ing unreasonable obstacles to advancement on the basis of individual
merit."'14 Education "is the very foundation of good citizenship... In
these days, it is doubtful that any child may reasonably be expected to

132 Id. at 216.
133 Id.
134 Plyer v. Doe 457 U.S. 202, 219 (1982).
135 Id. at 220.
136 Id. at 220 (quoting Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972)).
137 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973), cited in Plyler, 457

U.S. at 221.
138 Plyler, 457 U.S. at 221.
139 Id.

140 Id. at 222.

1995]



CIVIL RIGHTs LAW JOURNAL

succeed in life if he is denied the opportunity of an education. Such
an opportunity, where the state has undertaken to provide it, is a
right which must be made available to all on equal terms." '14 1

The Court concluded that the state restriction on public educa-
tion for undocumented children

imposes a lifetime hardship on a discrete class of children not account-
able for their disabling status .... By denying these children a basic
education, we deny them the ability to live within the structure of our
civil institutions, and foreclose any realistic possibility that they will
contribute in even the smallest way to the progress of our Nation.142

III. "VISITING ... CONDEMNATION ON THE HEAD OF AN
INFANT"''

The problems with Section 7 are indistinguishable from the
problems that the Supreme Court found with the Texas statute in Ply-
ler v. Doe. California claims "economic hardship", just as Texas
claimed that excluding undocumented children from their schools was
essential to the "preservation of the state's limited resources."'" As
the Court stated in Plyler, "the preservation of resources standing
alone can hardly justify the classification used in allocating those
resources 145 .... The State must do more than justify its classification
with a concise expression of an intention to discriminate. ' 146 Proposi-
tion 187 holds offensive the very "presence of illegal aliens", just as
the Texas statue aimed to protect the state from an "influx of immi-
grants."' 47 To that argument the Court responded, "[tihere is no evi-
dence suggesting that illegal entrants impose any significant burden on
the State's economy", but on the contrary, suggested "that illegal

141 Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) cited in Plyler, 457 U.S. at 223.
142 Plyler, 457 U.S. at 223.
143 See infra note 137.
144 Plyler, 457 U.S. at 227. Governor Pete Wilson claimed, in a prepared statement before

a Senate committee hearing, that California "schools will have to spend $1.7 billion providing
education to people who are in our country illegally." Hearing before Senate Committee on
Appropriations, June 22, 1994 at 22.

145 Graham, 403 U.S. at 374-374 cited in Plyler, 457 U.S. at 227.
146 Examining Bd. v. Flores de Otero, 426 U.S. 572, 605 (1976) cited in Plyler, 457 U.S. at

227.
147 Plyler, 457 U.S. at 228.
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aliens underutilize public services, while contributing their labor to
the local economy. "148

Section 7 implies, just as the Texas statute did, that undocu-
mented children place a burden on a high-quality education because
of the distraction of resources to supplement their language and cul-
tural assimilation. 149 The Court ruled that "the record in no way sup-
ports the claim that exclusion of undocumented children is likely to
improve the overall quality of education in the State."' ° Finally, like
the Texas statute, Section 7 implies that the unlawful "presence" of
the children renders the children less likely to remain and contribute
within the state. The Court acknowledged that "it is an interest that is
most difficult to quantify." '151 However, just as the Court wondered in
Plyler, Section 7 invokes the difficulty "to understand precisely what
the State hopes to achieve by promoting the creation and perpetua-
tion of a subclass of illiterates within our boundaries, surely adding to
the problems and costs of unemployment, welfare, and crime. "152

Even in dissent, the Plyler minority conceded "[d]enying a free educa-
tion to illegal alien children is not a choice I would make were I a
legislator. Apart from the compassionate considerations, the long-
range costs of excluding any children from the public schools may well
outweigh the costs of educating them." '153

IV. CONCLUSION

In the Fong Yue Ting dissent, Justice Brewer proffered, "if the
power exists, who shall say it will not be exercised to-morrow [sic]
against other classes and other people? ' 154 His forethought injects the
ultimate query of where will the state's ability to restrict opportunities
based on ethnicity and culture end? Unfortunately, Proposition 187 is

148 Id.

149 California Governor Pete Wilson testified that, for California, [i]n the period from 1988
to 1993 there has been a better than 30 percent increase in the student population to be accom-
modated, and a 43 percent increase in the costs of doing so." Hearing before Senate Committee
on Appropriations, June 22, 1994 at 17.

However, as Senator Byrd pointed out, the INS profile of undocumented persons, tend "as
a group, to be young adults and predominantly male, with a result that a much lower percentage
of the population is school-age children .... Id. at 108.

150 Plyer, 457 U.S. at 229.
151 Id. at 230.
152 Id.
153 Id. at 252 (Burger, J. dissenting).
154 Fong Yue Ting, 149 U.S. at 743 (Brewer, J., dissenting).
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not exempt from the condemnation attributed to the Chinese Exclu-
sion cases as a forerunner in American immigration law. For one of
the reasons why this comment addressed the statute's implications
while challenges to the statute are still in the early stages of litigation
is the implication that other states are observing its progress to enact
very similar proposals. In Virginia, for instance, Senator Warren E.
Barry, a Fairfax Republican, introduced a legislative measure "to
attempt to crack down on illegal immigrants through a public
referendum." '155

In 1985, political scientist Dr. Elizabeth Hull observed the phe-
nomenon that America "absorbed twice as many immigrants as the
rest of the world combined.156 Dr. Hull predicted "[tihe sheer size of
this influx will assuredly compound the public's traditional ambiva-
lence toward aliens, and it may even trigger a nativist resurgence "1157;
thus, the nativist revolt revealed in Proposition 187.

UNTIL TODAY, I THOUGHT IT CLEAR THAT WHEN CONGRESS GRANTS

BENEFITS TO SOME CITIZENS, BUT NOT TO OTHERS IT IS OUR DUTY TO

INSURE THAT THE DECISION COMPORTS WITH THE [FOURTEENTH]

AMENDMENT PRINCIPLES OF DUE PROCESS AND EQUAL PROTECTION.

TODAY, HOWEVER, THE COURT APPEARS TO HOLD THAT DISCRIMINA-

TION AMONG CITIZENS, HOWEVER INVIDIOUS AND IRRATIONAL, MUST

BE TOLERATED IF IT OCCURS IN THE CONTEXT OF THE IMMIGRATION

LAWS. 158

155 Spencer S. Hsu, Va Lawmaker Takes Aim at Illegal Immigrants: Senator from Fairfax
Rekindles Debate in State, Seeks California-Style Crackdown Tim WASH. POST, January 16, 1995
at D1.

"If the statistics show this is a growing problem and we, in fact, have become a breed-
ing ground for illegal immigrants, then I think we have to take some steps," said Barry,
who is awaiting estimates from state health and education officials on the cost of services
provided to illegal immigrants. "I have no desire to violate anyone's rights or be depicted
a racist . .. I am not totally comfortable with this issue, but if it's necessary, I'll do what
has to be done."

Id. See infra note 68.
156 See Kevin McCarthy and David Ronfeldt, United States Immigration Policy and Global

Interdependence 1, cited in HuLL, supra note 1, at 4.
157 HuLL, supra note 1, at 4.
158 Fiallo v. Bell, 430 U.S. 787, 800 (1977) (Marshall, T., dissenting).
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APPENDIX

Proposition 187
Initiative Statute - Illegal Aliens - Public Services,

Verification, and Reporting
Adopted by the electors November 8, 1994

PROPOSED LAW
The People of California find and declare as follows:

SECTION 1. Findings and Declaration.
That they have suffered and are suffering economic hardship

caused by the presence of illegal aliens in this state.
That they have suffered and are suffering personal injury and

damage caused by the criminal conduct of illegal aliens in this state.
That they have a right to the protection of their government from

any person or persons entering this country unlawfully.
Therefore, the People of California declare their intention to pro-

vide for cooperation between their agencies of state and local govern-
ment with the federal government, and to establish a system of
required notification by and between such agencies to prevent illegal
aliens in the United States from receiving benefits or public services in
the State of California.

SECTION 2. Manufacture, Distribution or Sale of False Citizen-
ship or Resident Alien Documents: Crime and Punishment.

Section 113 is added to the Penal Code, to read:
< < CA PENAL § 113 > >

113. Any person who manufactures, distributes or sells false docu-
ments to conceal the true citizenship or resident alien status of
another person is guilty of a felony, and shall be punished by impris-
onment in the state prison for five years or by a fine of seventy-five
thousand dollars ($75,000).

SECTION 3. Use of False Citizenship or Resident Alien Docu-
ments: Crime and Punishment.

Section 114 is added to the Penal Code, to read:
< < CA PENAL § 114 > >

114. Any person who uses false documents to conceal his or her
true citizenship or resident alien status is guilty of a felony, and shall
be punished by imprisonment in the state prison for five years or by a
fine of twenty-five thousand dollars ($25,000).
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SECTION 4. Law Enforcement Cooperation with INS.
Section 834b is added to the Penal Code, to read:

< < CA PENAL § 834b > >
834b. (a) Every law enforcement agency in California shall fully

cooperate with the United States Immigration and Naturalization Ser-
vice regarding any person who is arrested if he or she is suspected of
being present in the United States in violation of federal immigration
laws.

(b) With respect to any such person who is arrested, and sus-
pected of being present in the United States in violation of federal
immigration laws, every law enforcement agency shall do the
following:

(1) Attempt to verify the legal status of such person as a citi-
zen of the United States, an alien lawfully admitted as a permanent
resident, an alien lawfully admitted for a temporary period of time or
as an alien who is present in the United States in violation of immigra-
tion laws. The verification process may include, but shall not be lim-
ited to, questioning the person regarding his or her date and place of
birth, and entry into the United States, and demanding documentation
to indicate his or her legal status.

(2) Notify the person of his or her apparent status as an alien
who is present in the United States in violation of federal immigration
laws and inform him or her that, apart from any criminal justice pro-
ceedings, he or she must either obtain legal status or leave the United
States.

(3) Notify the Attorney General of California and the
United States Immigration and Naturalization Service of the apparent
illegal status and provide any additional information that may be
requested by any other public entity.

(c) Any legislative, administrative, or other action by a city,
county, other legally authorized local governmental entity with juris-
dictional boundaries, or by a law enforcement agency, to prevent or
limit the cooperation required by subdivision (a) is expressly
prohibited.
SECTION 5. Exclusion of Illegal Aliens from Public Social Services.
Section 10001.5 is added to the Welfare and Institutions Code, to read:

< < CA WEL & INST § 10001.5 > >
10001.5. (a) In order to carry out the intention of the People of Cali-
fornia that only citizens of the United States and aliens lawfully admit-
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ted to the United States may receive the benefits of public social
services and to ensure that all persons employed in the providing of
those services shall diligently protect public funds from misuse, the
provisions of this section are adopted.

(b) A person shall not receive any public social services to which
he or she may be otherwise entitled until the legal status of that per-
son has been verified as one of the following:

(1) A citizen of the United States.
(2) An alien lawfully admitted as a permanent resident.
(3) An alien lawfully admitted for a temporary period of

time.
(c) If any public entity in this state to whom a person has applied

for public social services determines or reasonably suspects, based
upon the information provided to it, that the person is an alien in the
United States in violation of federal law, the following procedures
shall be followed by the public entity:

(1) The entity shall not provide the person with benefits or
services.

(2) The entity shall, in writing, notify the person of his or her
apparent illegal immigration status, and the person must either obtain
legal status or leave the United States.

(3) The entity shall also notify the State Director of Social
Services, the Attorney General of California, and the Untied States
Immigration and Naturalization Service of the apparent illegal status,
and shall provide any additional information that may be requested by
any other public entity.

< < CA WEL & INST Prec. § 130 > >
SECTION 6. Exclusion of Illegal Aliens from Publicly Funded Health
Care.
Chapter 1.3 (commencing with Section 130) is added to Part 1 of Divi-
sion 1 of the Health and Safety Code, to read;

CHAPTER 1.3. PUBLICLY-FUNDED HEALTH
CARE SERVICES

<<CAHLTH&S§130>>
130. (a) In order to carry out the intention of the People of California
that, excepting emergency medical care as required by federal law,
only citizens of the United States and aliens lawfully admitted to the
Untied States may receive the benefits of publicly-funded health care,
and to ensure that all persons employed in the providing of those serv-
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ices shall diligently protect public funds from misuse, the provisions of
this section are adopted.

(b) A person shall not receive any health care services from a
publicly-funded health care facility, to which he or she is otherwise
entitled until the legal status of that person has been verified as one of
the following:

(1) A citizen of the United States.
(2) An alien lawfully admitted as a permanent resident.
(3) An alien lawfully admitted for a temporary period of

time.
(c) If any publicly-funded health care facility in this state from

whom a person seeks health care services, other than emergency med-
ical care as required by federal law, determines or reasonably sus-
pects, based upon the information provided to it, that the person is an
alien in the United States in violation of federal law, the following
procedures shall be followed by the facility:

(1) The facility shall not provide the person with services.
(2) The facility shall, in writing, notify the person of his or

her apparent illegal immigration status, and that the person must
either obtain legal status or leave the United States.

(3) The facility shall also notify the State Director of Health
Services, the Attorney General of California, and the United States
Immigration and Naturalization Service of the apparent illegal status,
and shall provide any additional information that may be requested by
any other public entity.

(d) For purposes of this section "publicly-funded health care facil-
ity" shall be defined as specified in Sections 1200 and 1250 of this code
as of January 1, 1993.
SECTION 7. Exclusion of Illegal Aliens from Public Elementary and
Secondary Schools.
Section 48215 is added to the Education Code, to read:

< < CA EDUC § 48215 > >.
48215. (a) No public elementary or secondary school shall admit, or
permit the attendance of, any child who is not a citizen of the United
States, an alien lawfully admitted as a permanent resident, or a person
who is otherwise authorized under federal law to be present in the
United States.

(b) Commencing January 1, 1995, each school district shall verify
the legal status of each child enrolling in the school district for the first
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time in order to ensure the enrollment or attendance only of citizens,
aliens lawfully admitted as permanent residents, or persons who are
otherwise authorized to be present in the United States.

(c) By January 1, 1996, each school district shall have verified the
legal status of each child already enrolled and in attendance in the
school district in order to ensure the enrollment or attendance only of
citizens, aliens lawfully admitted as permanent residents, or persons
who are otherwise authorized under federal law to be present in the
United States.

(d) By January 1, 1996, each school district shall also have veri-
fied the legal status of each parent or guardian of each child referred
to in subdivisions (b) and (c), to determine whether such parent or
guardian is one of the following:

(1) A citizen of the United states.
(2) An alien lawfully admitted as a permanent resident.
(3) An alien admitted lawfully for a temporary period of

time.
(e) Each school district shall provide information to the State

Superintendent of Public Instruction, the Attorney General of Cali-
fornia, and the United States Immigration and Naturalization Service
regarding any enrolle [sic] or pupil, or parent or guardian, attending a
public elementary or secondary school in the school district deter-
mined or reasonably suspected to be in violation of federal immigra-
tion laws within the forty-five days after becoming aware of an
apparent violation. The notice shall also be provided to the parent or
legal guardian of the enrolle [sic] or pupil, and shall state that an
existing pupil may not continue to attend the school after ninety cal-
endar days from the date of the notice, unless legal status is
established.

(f) For each child who cannot establish legal status in the United
States, each school district shall continue to provide education for a
period of ninety days from the date of the notice. Such ninety day
period shall be utilized to accomplish an orderly transition to a school
in the child's country of origin. Each school district shall fully cooper-
ate in this transition effort to ensure that the educational needs of the
child are best served for that period of time.
SECTION *. Exclusion of Illegal Aliens from Public Postsecondary
Educational Institutions.
Section 66010.8 is added to the Education Code, to read:
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< < CA EDUC § 66010.8 > >
66010.8. (a) No public institution of postsecondary education shall
admit, enroll, or permit the attendance of any person who is not a
citizen of the United States, an alien lawfully admitted as a permanent
resident in the United States, or a person who is otherwise authorized
under federal law to be present in the United States.

(b) Commencing with the first term or semester that begins after
January 1, 1995, and at the commencement of each term or semester
thereafter, each public postsecondary educational institution shall ver-
ify the status of each person enrolled or in attendance at the institu-
tion in order to ensure the enrollment or attendance only of United
States citizens, aliens lawfully admitted as permanent residents in the
United States, and person who are otherwise authorized under federal
law to be present in the United States.

(c) No later than 45 days after the admissions officer of a public
postsecondary educational institution becomes aware of the applica-
tion, enrollment, or attendance of a person determined to be, or who
is under reasonable suspicion of being, in the United States in viola-
tion of federal immigration laws, that officer shall provide that infor-
mation to the State Superintendent of Public Instruction, the
Attorney General of California, and the United States Immigration
and Naturalization Service. The information shall also be provided to
the applicant, enrollee, or person admitted.
SECTION 9. Attorney General Cooperation with the INS>
Section 53069.65 is added to the Government Code, to read:

< < CA GOVT § 53069.65 > >
53069.65. Whenever the state or a city, or a country, or any other
legally authorized local governmental entity with jurisdictional bound-
aries reports the presence of a person who is suspected of being pres-
ent in the United States in violation of federal immigration laws to the
Attorney General of California, that report shall be transmitted to the
United States Immigration and Naturalization Service. The attorney
General shall be responsible for maintaining on-going and accurate
records of such reports, and shall provide any additional information
that may be requested by any other government entity.
SECTION 10. Amendment and Severability.

The statutory provisions contained in this measure may not be
amended by the Legislature except to further its purposes by statute
passed in each house by rollcall vote entered in the journal, two-thirds
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of the membership concurring, or by a statute that becomes effective
only when approved by the voters.

In the event that any portion of this act or the application thereof
to any person or circumstance is held invalid, that invalidity shall not
affect any other provision or application of the act, which can be given
effect without the invalid provision or application, and to that end the
provisions of this act are severable.
CA Prop. 187 (1994)


