
COMMENT
THE UNRESOLVED PROBLEM OF RACE HATE SPEECH IN

LABOR UNION ELECTIONS

INTRODUCTION

The issue of race hate speech in representation elections typically
arises when a union has begun an organization campaign in a non-
unionized plant. To dissuade employees from voting in favor of the
union, the employer may resort to a variety of tactics designed to in-
flame racial prejudice and hatred among employees. Alternatively, the
union may try to arouse feelings of racial pride in employees, or to
convince the employees that the employer is a racist and that the em-
ployees need the union to save them from persecution. Whichever side
loses the election then appeals to the National Labor Relations Board
(NLRB or the "Board"), which has the authority to set aside the elec-
tion results if it finds that the comments by either side prevented the
employees from making an uninhibited choice in selecting a
representative.

Similar scenarios have been played out many times since the en-
actment of the National Labor Relations Act (NLRA) in 1935, which
granted employees a protected right to self-organization. The passage
of the NLRA created a tension between the First Amendment right of
employers to speak freely to their employees about unionization and the
statutory right of employees to organize. The Taft-Hartley Amend-
ments to the NLRA in 1947 expanded the tension by restricting the
free speech rights of labor organizations as well. Resolution of this con-
flict has resulted in a line of jurisprudence in which the employees'
statutory right trumps the individuals' constitutionally-guaranteed right
to free speech.

This Note will examine the conflict from its genesis in 1935 to its
current state. Part I will address the original 1935 Act and the difficul-
ties engendered by the NLRB in its interpretation of its role in speech
cases under the NLRA. Also analyzed is the response of the federal
judiciary to the NLRB's view of free speech. Part II begins with the
Taft-Hartley Amendments of 1947, Congress' attempt to curtail the
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NLRB's restrictions on employer speech under the 1935 Act. In addi-
tion, Part II discusses the NLRB's evasion of the limitations imposed
upon it under the 1947 Amendments. Taking into account the check-
ered history of the Board's treatment of free speech under the NLRA,
Part III provides a critical look at the current standard for evaluating
speech. Analysis of recent decisions reveals that the Board's curtail-
ment of speech suffers from the same constitutional infirmities that
have existed under the NLRA since its enactment.

I. THE NATIONAL LABOR RELATIONS ACT OF 1935
A. Creation of Employee Rights and the National Labor Relations

Board

Until 1935, there were no legal restrictions on the ability of em-
ployers or unions to speak to employees about unionization, whether
the comments were racial or not. The era of unregulated employer
speech came to an end, however, in 1935, with the passage of the Na-
tional Labor Relations Act (NLRA), commonly known as the Wagner
Act.1 Section 7 of the NLRA granted employees the right to form and
join labor unions.' The rights enumerated in section 7 were enforced
under section 8, which made it an unfair labor practice for employers
to, among other things, "interfere with, restrain, or coerce employees in
the exercise of the rights guaranteed in section 7."s Note, however, that
labor organizations were not subject to the strictures of section 8.

The 1935 Act also saw the creation of the National Labor Rela-
tions Board (NLRB), the body designated by Congress to oversee the
administration of the Act." To implement employees' rights under sec-
tion 7, the 1935 Act granted the NLRB authority in two main areas.
First, "[i]t empowered the NLRB to issue remedial orders, enforceable
in the Courts, to prevent commission of ... unfair labor practices by
employers."' Next, the Act "directed the NLRB to resolve what are

29 U.S.C. § 151 (1935).
a S. 1958, 74th Cong., 1st Sess. (1935) (enacted), reprinted in 2 NLRB, Legislative History

of the National Labor Relations Act, 1935, at 3273 (1985). Section 7 reads: "Employees shall
have the right to self-organization, to form, join, or assist labor organizations, to bargain collec-
tively through representatives of their own choosing, and to engage in concerted activities, for the
purpose of collective bargaining or other mutual aid or protection."

a Id.
- 29 U.S.C. § 151 (1935).
5 1 JOSEPH A. JENKINS, LABOR LAW § 2.2, at 56 (1974).
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known as 'questions concerning representation' under Section 9 of the
Act."' These "questions" included unfair labor practice charges, which
any person or organization could file, as well as representation cases,
petitions that the NLRB accepted only from employees.7

B. Legislative History of the 1935 Act

An examination of the legislative history of the 1935 Act reveals
that even prior to its enactment, there were concerns that the Act
would restrict employers' First Amendment rights. The original Senate
bill, S. 2926, made it an unfair labor practice for an employer "[t]o
attempt, by interference, influence, restraint, favor, coercion, or lock-
out, or by any other means, to impair the right of employees guaran-
teed in [section 7]." 8

Commentators during the hearings on S. 2926 reported to Con-
gress that the bill "repudiates several fundamental provisions of the
Constitution of the United States."9 Because the bill was thought to
deny employers "the right of freedom of speech and freedom of press
as well as the right of freedom of contract," 10 it was felt that "[u]nder
this proposed law it would be hazardous for an employer to even talk to
his employees.""

In response to such criticism, the Senate Committee on Education
and Labor proposed amendments to S. 2926 eliminating the word "in-
fluence."1 2 In a radio address, Senator Walsh, Chairman of the Com-
mittee, stated that the "Senate Committee ...eliminates the word
'influencing,' for we believed that both employees and employers ought
to enjoy the right of peaceful persuasion with respect to joining or not
joining a labor organization. '"

The following year, Senator Wagner, drafter of the original
S. 2926, introduced a new bill, S. 1958, which incorporated the

6Id.
7 Id. at 76.
" S. 2926, 73rd Cong., 2d Sess. § 5 (1934), reprinted in I NLRB, supra note 2, at 1, 3.
1 Hearings on S. 2926 Before the Committee on Education and Labor, 73rd Cong., 2d Sess.

(1934) (statement of Dr. Gus W. Dyer, Professor of Economics at Vanderbilt University), re-
printed in 1 NLRB, supra note 2, at 938.

10 Id.
11 Id. at 939.
12 78 CONG. REC. 10,351, 10,353 (1934), reprinted in 1 NLRB, supra note 2, at 1117, 1121.
" 78 CONG. REc., supra note 12, at 10,559, 10,561, reprinted in I NLRB, at 1122, 1125.
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amendment proposed by Senator Walsh. 1' Testimony from the hearings
on S. 1958 reveals the belief that by taking out "influence," the new
bill would not restrict free speech. For example, Senator Walsh, ques-
tioning John D. House of the Federal Labor Union, queried,

I think that you would agree with me that it would be unfortunate ... if an
employer mistakenly but honestly believed that an organization was at-
tempted to be formed among his employees that was un-American, and that
he should be denied the right to state that .... You agree with that, of
course? 18

Mr. House succinctly replied, "This is a free country."16

To another witness, Senator Walsh posed the following
hypothetical:

The Chairman. You would not object to an employer saying to his men,
to his employees, that so-and-so and so-and-so, who has attempted to organize
you, we think, represents un-American ideals and purposes in trying to organ-
ize a Communistic labor organization.

Mr. Davis. I would not make it unlawful for an employer to say that. If I
were an employer, I would not say it to my own employees.

The Chairman. No; of course not. That would not be interference. That
would be, perhaps, influence ...

Mr. Davis. It would be an attempt to influence them.
The Chairman. And to make suggestions, of course, is not interfering.
Mr. Davis. Yes. And it might be 100 percent good intent. My only opin-

ion is that an employee is just as well able to decide what is happening to him
in Communism as the employer is.17

Despite the Senate Committee's conviction that the substitute bill
resolved the free speech problem, members of the House of Representa-
tives remained concerned that the bill did not adequately protect em-
ployers' rights. The House thus offered an amendment that read,
"'[n]othing in this act shall abridge the freedom of speech . . . as

14 S. 1958, supra note 2, reprinted in 1 NLRB, at 1295, 1299.
1" Hearings on S. 1958 Before the Committee on Education and Labor, 74th Cong., 1st Sess.

557 (1935) (statement of John D. House, President, Federal Labor Union), reprinted in 2 NLRB,
supra note 2, at 1943 (1985).

16 Id.
'7 Id. (statement of William H. Davis, Chairman, Special Committee on the Government

and Labor of the Twentieth Century Fund, Inc., New York, N.Y.).
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guaranteed in the [F]irst [Almendment to the Constitution.'- 8
The Conference Report, which accompanied S. 1958 as it was ulti-

mately enacted, rejected the amendment

as having no proper place in the bill. There is no reason why the Congress
should single out this provision of the Constitution for special affirmation. The
amendment could not possibly have had any legal effect, because it was
merely a restatement . . . to the Constitution, which remains the law of the
land irrespective of congressional declaration.' 9

Another key aspect of the legislative history was Congress' ration-
ale in not making it an unfair labor practice for employees to coerce
other employees into joining labor organizations. Senator Walsh felt
that it was not necessary to do so because "[a]n employee, like an em-
ployer, has the right to discuss the merits of any organization. Indeed,
Congress could not constitutionally pass a law abridging the freedom of
speech." 0

C. Implementation of the 1935 Act: The Early Years of the NLRB

As the following cases demonstrate, Congress was perhaps too
hasty in its dismissal of free speech concerns. The NLRB assumed its
congressionally-mandated mission to guarantee the right of employees
to form labor unions with such zeal that, "[f]rom 1935 until 1947, em-
ployers were effectively muzzled by the NLRB."' To insure that em-
ployees could effectively exercise their section 7 rights, the early cases
decided by the Board insisted that employers maintain a position of
strict neutrality when speaking to employees about the prospect of
unionization. Accordingly, "[a]lmost any form of employer speech in
the pre-election campaign was considered coercive." 2

The NLRB's position rested primarily on the prevailing belief of
the time that employees were essentially helpless against the authority
and superior economic strength of the employer. In one of the first
cases it decided, the Board stated:

18 H.R. REP. No. 1371, 74th Cong., 1st Sess. (1935), reprinted in 2 NLRB, supra note 2, at
3252, 3258.

1I Id.
20 79 CONG. REC. 7648 (1935), reprinted in 2 NLRB, supra note 2, at 2376.
,' 4 JENKINS, supra note 5, at 284.
21 John E. Drotning, Employer Free Speech: 2 Basic Questions, 16 LAB. L.J. 131, 138

(1965).
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The power of an employer over the economic life of an employee is felt in-
tensely and directly .... The employee is sensitive to each subtle expression
of hostility upon the part of one whose good will is so vital to him, whose
power is so unlimited, whose action is so beyond appeal.'s

The inherent power of the employer "inevitably created a fear in the
minds of his employees that he would use his economic power against
those who disregarded his expressed desires."24

1. NLRB Decisions

In the early Board decisions, employers were found to have com-
mitted unfair labor practices for comments made to black employees as
well as for attempts to incite racial prejudice among white employees.
One tactic used by employers to discourage union membership was to
make threatening remarks to black employees about the probable con-
sequences of unionization. An example of this tactic occurred in a case
where an employer told black employees that if the union succeeded, he
might turn the business over "to his son who didn't like colored peo-
ple."'25 This comment was held to have violated the Act.

Unfair labor practices were also found in situations where the em-
ployer attempted to convince black employees that labor unions dis-
criminated against minorities. These comments were frequently accom-
panied by assertions that the employer, not the union, would better
represent the interests of black employees. For example, a supervisory
employee committed an unfair labor practice when he told a group of
black employees that " 'the union [was] of no service to the black face
and that they were only trying to get our money.' "26 Similarly, at a
plant where 75% of the employees were black, the white employer
called meetings during the union's organizational drive. The employer
told the employees that "colored men would never have equal rights
with the white men" in the union and that the employer "could do
more for them than any labor organization and that they should not

" Wheeling Steel Corp., I N.L.R.B. 699, 709 (1936), enforced, 94 F.2d 1021 (6th Cir.
1938) (per curiam), 101 F.2d 1023 (6th Cir. 1938) (per curiam).

"4 John J. Cuneo, NLRBs Totality of Conduct Theory in Representation Elections, 7 DUQ.
L. REV. 229 (1969).

" Fred A. Snow Co., 41 N.L.R.B. 1288, 1292 (1942).
" Arcade-Sunshine Co., 12 N.L.R.B. 259, 263 (1939), modified and enforced, 118 F.2d 49

(D.C. Cir. 1940), cert. denied, 313 U.S. 567 (1941).
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permit any white men to mislead them. '27 In addition, the Plant Man-
ager referred to the leader of the organizational movement as "a com-
munist, an agitator, and generally a 'no-good nigger.' "2

An even more commonplace tactic used by employers to defeat the
unions were remarks intended to inflame racial animus among white
workers. The NLRB found that statements such as, if the union came
into the plant, "it would be fulla negroes"29 and if the "plant was suc-
cessfully organized it 'would be run by Negroes from Los Angeles and
Mexicans from San Juan Capistrano'" were unfair labor practices.30

Also found to be violative of the Act was the remark that, "[t]hey [the
Union] are a bunch of radicals and Bolsheviks." '

The NLRB also frowned on attempts by employers to incite racial
feelings among both white and black employees by playing their mu-
tual prejudices against each other. In one case, a white employee was
criticized by a superintendent for "joining a union that admitted
colored people as members,"32 while a black worker at the same plant
was told, "Get your card, and from now on you live with the damn
white folks, you belong to that Union."33 The Board held that with
these comments, in conjunction with other conduct, the employer had
attempted "to arouse racial prejudice between the white and colored
employees for the purpose of causing some to cease being members of
the Union."3 4

Further condemned by the NLRB were employers' actions in en-
forcing racial segregation policies at their plants. In one case, an em-
ployer, in an attempt to interfere with the employees' ability to conduct
union meetings, the employer gave a union leader a letter that read:
"[W]e must request strict adherence to the long established rule of the
Company prohibiting any white person entering our negro quarters...
. Negro members ... may continue to use the negro school building for
the meetings. MEETINGS HELD THERE MAY NOT BE ATTENDED BY WHITE

17 California Cotton Oil, 20 N.L.R.B. 540, 548 (1940).
2 Id. at 549.
'9 S.K. Wellman Co., 53 N.L.R.B. 214, 215 (1943).
"0 Reeves Rubber, Inc., 60 N.L.R.B. 366, 371 (1945), enforced, 153 F.2d 340 (9th Cir.

1946).
31 Rapid Roller Co., 33 N.L.R.B. 557, 567 (1941), affd, 126 F.2d 452 (7th Cir.), cert. de-

nied, 317 U.S. 650 (1942).
3' Planters Mfg. Co., 10 N.L.R.B. 735, 744 (1938).
33 Id. at 748.
" Id. at 753.
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PERSONS."'85 The Board held that the employer's "enforcement of racial
segregation so as to curtail . . . union activities . . . constituted serious
interference with the exercise of employee rights guaranteed in the
Act." 6 In another case, the firing of an employee for violation of a
company rule prohibiting white employees from going into the "colored
neighborhood" was also found to constitute an unfair labor practice.37

2. The Federal Courts from 1935-1941

In the first five or so years of the NLRB's existence, the federal
circuit courts were generally divided regarding their view of the
NLRB's curtailment of employer speech. As early as 1938, federal
courts had begun to take issue with the NLRB's strict employer neu-
trality doctrine:

It is difficult to think that Congress intended to forbid an employer from ex-
pressing a general opinion that an employee would find it more to his advan-
tage not to belong to a union. Had Congress attempted to do so it would be in
violation of the First Amendment. The right of workers to organize freely
must be conceded. It is a natural right of equal rank with the great right of
free speech, protected by the Constitution. But the right of the workers to
organize is not destroyed by expressions of opinion of the employer . . ..

In contrast, other courts voiced support for the NLRB's theory
that the dependence of employees on employers justified some restric-
tions on employers' right to speak freely about matters concerning
unionization. In an oft-quoted opinion, Judge Learned Hand reasoned:

The privilege of "free speech," like other privileges, is not absolute; it has its
seasons; a democratic society has an acute interest in its protection and can-
not indeed live without it; but it is an interest measured by its purpose. That
purpose is to enable others to make an informed judgment as to what con-
cerns them, and ends so far as the utterances do not contribute to the result.
Language may serve to enlighten a hearer, though it also betrays the
speaker's feelings and desires; but the light it sheds will be in some degree
clouded, if the hearer is in his power. Arguments by an employer directed to

" American Cyanamid Co., 37 N.L.R.B. 578, 585 (1941) (emphasis added).
36 Id. at 586.
aOzan Lumber Co., 42 N.L.R.B. 1073 (1942).

NLRB v. Union Pac. Stages, Inc., 99 F.2d 153, 178-79 (9th Cir. 1938) (citations
omitted).

[Vol. 4:1
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his employees have such an ambivalent character; they are legitimate enough
as such, and pro tanto the privilege of "free speech" protects them; but, so far
as they also disclose his wishes, as they generally do, they have a force inde-
pendent of persuasion. The Board is vested with power to measure these two
factors against each other, a power whose exercise does not trench upon the
First Amendment."

Other courts vehemently disagreed, following the Supreme Court's
general view that "[iln the circumstances of our times the dissemina-
tion of information concerning the facts of a labor dispute must be re-
garded as within that area of free discussion that is guaranteed by the
Constitution."' Accordingly, the court in NLRB v. Ford Motor Co.
stated that "[n]owhere in the National Labor Relations Act is there
sanction for an invasion of the liberties guaranteed to all citizens by the
First Amendment.""' Disagreeing with the notion that employers still
had inherently coercive power over employees because of the protec-
tions afforded employees by the NLRA, NLRB, and the judiciary, the
court felt that "[t]he servant no longer has occasion to fear the
master's frown of authority or threats of discrimination for union
activities."'"

The Ford court found persuasive the reasoning in Midland Steel
Products Co. v. NLRB,"3 decided the previous year: "Unless the right
of free speech is enjoyed by employers as well as by employees, the
guaranty of the First Amendment is futile, for it is fundamental that
the basic rights guaranteed by the Constitution belong equally to every
person.""

3. The Virginia Power Case

The first real check on the NLRB since its inception in 1935 did
not occur until some six years later when the Supreme Court handed

n NLRB v. Federbush, Co., 121 F.2d 954, 957 (2d Cir. 1941). See also NLRB v. Falk, 102
F.2d 383, 389 (7th Cir. 1939) (finding that employer's words may be coercive when they would
not be so if the relation of master and servant did not exist).

40 Thornhill v. Alabama, 310 U.S. 88, 96 (1940) (citing Hague v. C.I.O., 307 U.S. 496
(1939)).

41 114 F.2d 905, 914 (6th Cir. 1940).
42 Id.
43 113 F.2d 800 (6th Cir. 1940).
4 Id. at 804.
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down its decision in NLRB v. Virginia Electric & Power Co."5 The
Court made clear that neither the NLRA nor the NLRB had the au-
thority to prevent employers from expressing their views on labor mat-
ters, stating that "[tlhe employer ... is as free now as ever to take any
side it may choose.""' The Court, however, stopped short of holding
that the NLRB may not restrict employer speech at all: "[C]onduct,
though evidenced in part by speech, may amount, in connection with
other circumstances, to coercion within the meaning of the Act. If the
total activities of an employer restrain or coerce his employees in their
free choice, then those employees are entitled to the protection of the
Act."47

The Virginia Power case is generally thought to have forced the
NLRB to abandon its employer neutrality requirement by allowing it
to condemn employer speech only if, in light of the employer's entire
course of conduct, the speech was actually coercive. By clarifying the
meaning of "coercion" within the meaning of the NLRA, Virginia
Power "clearly established the employer's right to participate in the
pre-election campaign. 48

Cases decided in the federal courts subsequent to Virginia Power,
however, indicate that the decision may have broadened the scope of
permissible employer speech even farther than was intended by the Su-
preme Court. "[T]he courts, while recognizing the Virginia Power deci-
sion as binding authority, seemed reluctant to look beyond the immedi-
ate conduct of the employer as the Supreme Court had allowed the
Board to do [sic]. These decisions manifest the kinds of concern for
free speech which the Board had not found persuasive." '

4
9

For example, in NLRB v. American Tube Bending Co.,50 the Sec-
ond Circuit merely compared the speech, on its face, with the speech
found protected in Virginia Power and concluded that the speech itself
was not coercive. The court declined to remand the case for further
hearing on the issue of whether there was other conduct that may have

4- 314 U.S. 469 (1941).
46 Id. at 477.
47 Id.
48 Drotning, supra note 22, at 134.
49 Norman F. Burke, Employer Free Speech, 26 FORDHAM L. REV. 266, 268 (1957).
"0 134 F.2d 993 (2d Cir.), cert. denied, 320 U.S. 768 (1943). See also Budd Mfg. Co. v.

NLRB, 142 F.2d 922 (3d Cir. 1944); NLRB v. West Kentucky Coal Co., 152 F.2d 198 (6th Cir.
1945).
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led to a finding of coercion, stating that "whether there was not enough
evidence of coercion, or whether, though there was, the utterances were
privileged."" 1

II. THE TAFT-HARTLEY AMENDMENTS OF 1947
Having left the problem of employer free speech in the courts for

over ten years, Congress, dissatisfied with judicial resolution of the is-
sue, finally took action in 1947. The Taft-Hartley Amendments,
"designed to restore a balance between labor and management,' ' 2 af-
fected two major changes in the arena of free speech in representation
cases. First, the Amendments made it "an unfair labor practice for a
labor organization or its agents to restrain or coerce employees in the
exercise of the rights guaranteed in section 7."S The Amendments also
sought to curtail the NLRB's restrictions on speech by providing that
"[t]he expressing of any views, argument, or opinion, or the dissemina-
tion thereof ... shall not constitute or be evidence of an unfair labor
practice under any of the provisions of this Act, if such expression con-
tains no threat of reprisal or force or promise of benefit." '

A. Legislative History of the Taft-Hartley Amendments

Commentary accompanying the legislation that led to the enact-
ment of the Amendments in their final form reflected Congress' over-
riding concern with the NLRB's treatment of employer speech. Thus,
"[b]oth the House bill and the Senate Amendment contained provi-
sions designed to protect the right of employers and labor organizations
to free speech."'5 5 The House Committee on Education and Labor,
while noting that "[a]lthough the old Labor Board protests it does not
limit free speech," found that

it is apparent from decisions of the Board itself that what persons say in the
exercise of their right of free speech has been used against them. The bill

61 American Tube, 134 F.2d at 995.
1, Comment, Employee Choice and Some Problems of Race and Remedies in Representa-

tion Campaigns, 72 YALE L.J. 1243, 1245 (1963).
53 29 U.S.C. § 151 (1947), reprinted in I NLRB, Legislative History of the Labor-Manage-

ment Relations Act, 1947, at 6 (1985).
'" Id. at 8.
51 H.R. REP. No. 510, 80th Cong., 1st Sess. (1947), reprinted in 1947 U.S.C.C.A.N. 1135,
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provides that the new Board is prohibited from using as evidence against an
employer, an employee, or a union any statement that by its own terms does
not threaten force or economic reprisal. 66

The Senate Committee, discussing prior NLRB speech cases, con-
cluded that the NLRB's evaluation of employer statements had been
"too restrictive" and that under new Section 8(c), "if, under all the
circumstances, there is neither an expressed or implied threat of repri-
sal, force, or offer of benefit, the Board shall not predicate any finding
of unfair labor practice upon the statement. 857

Despite general agreement in Congress regarding the necessity for
and the scope of the proposed legislation, some members felt that sec-
tion 8(c) protected too much speech.

Section 8(c) goes far beyond the mere protection of the constitutional right of
free speech and prescribes that statements which contain no threat of reprisal
or force or promise of benefit may not even be considered as evidence of an
unfair labor practice. In no other field of law are a man's statements excluded
as evidence of an illegal intention.58

In fact, such concerns led to the veto of the final legislation by
President Truman. In his veto message, the President stated:

The bill would introduce a unique handicap, unknown in ordinary law, upon
the use of statements as evidence of unfair labor practices. An antiunion
statement by an employer, for example, could not be considered as evidence
of motive, unless it contained an explicit threat of reprisal or force or promise
of benefit.59

Commenting on the presidential veto, Senator Taft discounted the
President's concerns:

The President attacks the provision giving freedom of speech to employers.
The need for such a provision was the one thing admitted even by the labor
union leaders. The Bill simply provides that views, arguments or opinion shall
not be evidence of an unfair labor practice unless they contain in themselves a
threat of coercion or promise of benefit. Without these provisions there would
be not freedom of speech on the part of employers any more than there has

56 H.R. REP. No. 245, 80th Cong., 1st Sess., pt. 1, at 8 (1947).
57 S. REP. No. 105, 80th Cong., 1st Sess. 23-24 (1947).
58 93 CONG. Rac. 6537, 6542 (1947), reprinted in 1 N.L.R.B., supra note 53, at 878, 887.
69 93 CONG. REC., supra note 58, at 7500, 7502, reprinted in 1 N.L.R.B., at 915, 918.
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been for the past ten years. 60

Two days later, the Senate proceeded to override the President's veto
with a vote of 68 to 25, and the Taft-Hartley Amendments became
law. 61

B. The NLRB's Response to Taft-Hartley

The NLRB recognized the changes wrought by the Taft-Hartley
Amendments in its 1948 Annual Report, evincing a point of view simi-
lar to that of President Truman. Discussing new section 8(c), the Re-
port notes that "[t]his section appears to enlarge somewhat the protec-
tion previously accorded by the original statute and to grant immunity
beyond that contemplated by the free speech guarantees of the
Constitution.1"62

Despite its apparent acknowledgement of Congress' intent to pre-
vent the NLRB from restricting speech, the Board expeditiously found
a way to bypass the limitations of section 8(c), thereby rendering Presi-
dent Truman's concerns unnecessary. In its landmark opinion in Gen-
eral Shoe Corp.," handed down the year after the Taft-Hartley
Amendments became law, the NLRB substantially eviscerated Con-
gress' attempt to protect free speech.

1. The General Shoe Case

Pointing out that "Congress only applied the new Section 8(c) to
unfair labor practice cases,"" the NLRB found that it retained author-
ity to penalize speech, in spite of the prohibitions of section 8(c). The
Board reasoned that it could still set aside an election for alleged mis-
conduct even if the misconduct would not give rise to a finding of an
unfair labor practice. In formulating what has come to be known as the
"laboratory conditions test," the Board held

Conduct that creates an atmosphere which renders improbable a free choice
will sometimes warrant invalidating an election, even though that conduct

60 93 CONG. REC., supra note 58, at A3232 (1947), reprinted in 2 N.L.R.B., at 1626-27.
61 93 CONG. REC., supra note 58, at 7677, 7692 (1947), reprinted in 2 N.L.R.B., at 1629,

1657.
11 13 N.L.R.B. ANN. REP. 49 (1948).
63 77 N.L.R.B. 124, 21 L.R.R.M. 1337 (1948).
" General Shoe, 21 L.R.R.M. at 1340.

1993]



CIVIL RIGHTS LAW JOURNAL

may not constitute an unfair labor practice. An election can serve its true
purpose only if the surrounding conditions enable employees to register a free
and untrammeled choice for or against a bargaining representative."

The Board concluded that its role in election proceedings is "to provide
a laboratory in which an experiment may be conducted, under condi-
tions as nearly ideal as possible, to determine the uninhibited desires of
the employees. It is our duty to establish those conditions; it is also our
duty to determine whether they have been fulfilled."66

The dissent in General Shoe pointed out that the result obtained
by the Board was diametrically opposed to Congress' intent in adding
section 8(c) to the NLRA. The dissenters recognized that penalizing
free speech by setting aside an election has a chilling effect on the exer-
cise of that right that is just as effective as a finding of an unfair labor
practice. Objecting vehemently to the majority's construction of section
8(c), the dissent reasoned:

It is paradoxical, to say the least, that now, after Congress has so strongly
rejected the Board's prior construction of the Act in its relation to the Consti-
tutional guarantee of free speech that this Board should construe privileged
expressions of opinion as creating an atmosphere which prevents employees
from freely expressing their choice of representatives in a Board-conducted
election. If the expression or dissemination of views ... by the employer is to
be afforded the full freedom which the amended Act envisages, it follows that
the Board cannot justify setting aside elections merely because the employer
avails himself of the protection which the statute specifically provides.67

The setting aside of an election is no different in kind than a find-
ing of an unfair labor practice because the remedy afforded for both is
essentially the same. The NLRA provides that upon a finding of an
unfair labor practice, the Board shall issue "an order requiring such
person to cease and desist from such unfair labor practice, and to take
such affirmative action including reinstatement of employees ...."1
Setting aside election results effectively requires that the person engag-
ing in prohibited speech cease and desist from speaking because the
Board will continue to set aside the results until the speaker is silenced.

66 Id.

" Id. at 1341.
67 Id.
6- 29 U.S.C. § 151 (1947).
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In spite of these criticisms, the laboratory conditions rationale has been
approved and applied in many subsequent decisions and remains the
analytical foundation for the Board's evaluation of election cases.6 9

2. Post-General Shoe Election Cases: The NLRB in the 1950s to
1962

Despite the activist stance taken by the NLRB in General Shoe,
the subsequent decade reveals a reluctance on the part of the Board to
set aside elections for the mere use of racist speech. Recall that under
General Shoe, the Board determined that it could set aside an election
based upon speech that would not rise to the level on an unfair labor
practice. Yet in the years immediately following General Shoe, the
Board frequently declined to set aside elections under the more relaxed
"laboratory conditions" standard. Retreating from its stance in General
Shoe, the Board was unlikely to set aside an election unless the speech
in question was also egregious enough to support an independent find-
ing of an unfair labor practice. For example, threatening to fire an em-
ployee for joining a union was an unfair labor practice even under the
exacting standards of section 8(c). Accordingly, in cases where the
speech contained an implicit or express threat of retaliatory termina-
tion, the Board would set aside the election. However, the mere use of
racial speech, absent such a threat, did not justify setting aside election
results, even though the Board undoubtedly could have done so under
General Shoe.

The Board did set aside the election in Model Mill Co., 0 where a
black employee was told by the employer that "he had heard that in
some plant after a union had been voted in, the colored employees had
been laid off."' 71 The same result was obtained in another case where a
black employee was told that "if they got a Union there, the Company
was going to put white drivers on the trucks ... and the next thing we
would be pushing a wheel barrow [sic] and we would be out of a job."'72

Similarly, the Board set aside an election in Associated Grocers of Port

" See, e.g., Eagle-Picher Indus., Inc., 171 N.L.R.B. 293 (1968); National Caterers of Va.,
Inc., 125 N.L.R.B. 110 (1959); Metropolitan Life Ins. Co., 90 N.L.R.B. 935 (1950).

70 103 N.L.R.B. 1527 (1953).
71 Id. at 1535.
12 Campbell Coal Co., 112 N.L.R.B. 941, 952 (1955).
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Arthur, Inc.," where the employer, threatening employees with re-
placement if the Union won, advertised for white warehouse employees.
Approximately 100 applicants were brought to the plant and were
made to fill out their application forms on the loading dock, in full view
of the employees, the majority of whom were black." '

Occasionally the Board went beyond the mere setting aside of
elections and characterized remarks similar to those in the cases above
as full-blown unfair labor practices. For example, in Granwood Furni-
ture Co., 5 a foreman told a black employee that "if you get a Union
in, we would have to hire more experienced men, or white men with
experience. ' 76 He told another black employee that "'if he got the
Union, that he would lay off the colored and hire most of the white.' ",77
Also an unfair labor practice was the statement in Petroleum Carrier
Corp. of Tampa, Inc. , 8 that if the union succeeded, the employer
would reduce the work week and "hire a 'nigger, cajun, wop or what-
not'." 79 The Board characterized the Assistant Manager's statement as
"a direct threat that the employees would suffer enforced association
with persons of supposedly inferior origins." 80 In so finding, the Board
stated that "[tihere are large areas ... in this country where those of
Anglo-Saxon stock regard themselves as an elite segment of society
with the same arrogance and as little reason as Hitler so regarded
Nordics."8 1

Contrast, however, the result in Happ Bros. Co.,82 where language
similar to that in Petroleum Carrier Corp. was found insufficient to
comprise an unfair labor practice. In Happ Bros., a supervisory em-
ployee purportedly told another employee that "if the employees 'got
tied up with the C.1.O.... they'd work side-by-side with Negroes,' "
and " 'don't you know if you all get the Union up here, you'll be sitting
up here by niggers?' "83

78 134 N.L.R.B. 468 (1961).
74 Id. at 473.
76 129 N.L.R.B. 1465 (1961).
76 Id. at 1470.
77 Id.
78 126 N.L.R.B. 1031 (1960).
19 Id. at 1038.
80 Id. at 1038-39.
', Id. at 1038.

:2 90 N.L.R.B. 1513 (1950).
83 Id. at 1533.
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As already demonstrated by Happ Bros., the Board was inconsis-
tent in its treatment of speech that threatened employees with termina-
tion. Consider as well the situation in Chock Full 0' Nuts Corp.,84

where a company Vice President told black employees that'they would
all be fired if the union won, while another Vice President told white
employees that they would be fired if the union won. Despite the rather
express nature of these threats, the Board refused to set the election
aside. Similarly, in Mead-Atlanta Paper Co.,8" the Board again de-
clined to set aside an election when groups of 60-80 employees were
gathered together for employer speeches regarding the union. The
groups were either all black or all white, but the Board found no evi-
dence to show that this segregation was done for racially prejudicial
reasons. The black employees were allegedly told that "a number of
unionized plants in the area had a lower ratio of Negroes to whites
than was the case at the Employer's plant,"8 6 implying that some black
employees might lose their jobs if the union came in.

As noted above, the Board typically refused to set aside elections
in this era based on the mere mention of a racial issue. In the Paula
Shoe case, the Board stated the policy that while it did "not condone
appeals to prejudice, the mere mention of a racial or religious issue is
not grounds for setting aside an election."'87 At issue in Paula Shoe was
a union handbill that stated, "If you want to avoid that the Jew San-
dler continue to mistreat you, vote for UTM [sic]. '"88 The employer
contended that the statement was designed to incite religious and racial
prejudice against the plant manager and thereby impair the employees'
free choice in the election. The Board disagreed, holding that as this
statement was the sole reference of its type in the campaign, it was
insufficient to justify a new election. Similarly, in Sharnay Hosiery
Mills, Inc.,89 an eight page letter sent to employees by the employer,
informing the former that the union was strongly prointegration, was
held to be a "mere mention of the racial issue," and was therefore not
"per se improper." 90

8, 120 N.L.R.B. 1296 (1958).
85 120 N.L.R.B. 832 (1958).

Id. at 833.
' Paula Shoe Co., 121 N.L.R.B. 673, 676 (1958).

Id. at 675-76.
89 120 N.L.R.B. 750 (1958).
" Id. at 751.
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III. THE MODERN ERA

The laissez-faire attitude of the NLRB with regard to racist elec-
tion speech that did not contain any sort of threat came to an abrupt
and largely unexplained end in 1962 when the Board decided Sewell
Manufacturing Co.9

A. The Sewell Manufacturing Co. Case

Two weeks before the union election at a plant in Georgia, the
employer mailed to employees a large picture showing a black man
dancing with a white woman. The caption read: "The C.I.O. Strongly
Pushes and Endorses the F.E.P.C."92 The employer also sent a photo-
graph of a white man dancing with a black woman to a local newspa-
per. The caption read: "Union Leader James B. Carey Dances With a
Lady Friend. He is president of the IUE Which Seeks to Unionize
Vickers Plant here [sic]."'a

In addition, the employer sent a letter to employees stating why he
would not vote for the union: "'I would object to paying assessments so
the union can promote its political objectives such as the National As-
sociation for the Advancement of Colored People, and the Congress of
Racial Equality.' 94

In departing from its prior view that the mere mention of a racial
issue does not justify setting aside an election, the Board distinguished
Paula Shoe, saying that the "single, casual religious reference" was
"different both in kind and intensity" from the appeals to racial
prejudice employed in Sewell Manufacturing.5 The Board then formu-
lated a new standard for evaluating racist campaign speech, requiring
that such statements be related to a legitimate campaign issue. The
Board held that

appeals to racial prejudice on matters unrelated to the election issues or to the
union's activities are not mere "prattle" or puffing. They have no place in
Board electoral campaigns. They inject an element which is destructive of the
very purpose of an election. They create conditions which make impossible a

:1 138 N.L.R.B. 66 (1962).
2 Id. at 66.
93 Id. at 67.
9 Id.
96 Id. at 71.
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sober, informed exercise of the franchise. The Board does not intend to toler-
ate as "electoral propaganda" appeals or arguments which can have no pur-
pose except to inflame the racial feelings of voters in the election."

The employer's activity in Sewell Manufacturing was held to have
"overstepped the bounds of permissible campaigning and so lowered
these standards that the uninhibited desires of the employees could not
be determined in the election."' 7 In an attempt to clarify the line be-
tween campaign conduct violative of the Act and permissible activity,
the Board stated that it would be permissible to "truthfully set[] forth
another party's position on matters of racial interest" without "deliber-
ately seek[ing] to overstress and exacerbate racial feelings by irrele-
vant, inflammatory appeals."'98

It was on this basis that the Board distinguished Allen-Morrison
Sign Co.," decided the same day as Sewell Manufacturing, in which
the Board declined to overturn an election on the basis of a five page,
racially-explicit letter, excerpted here in relevant part, sent by the em-
ployer to its employees.

Another thing for you to consider is a problem which has existed in the South
for many years to which there has been no good answer. That is the question
of racial segregation ....

The Company considers this a matter for each individual to decide. The
national unions on the other hand have taken the view that they are supposed
to decide the question of segregation or integration and they have actively
promoted integration.'"

The employer went on to say, "[O]ur purpose in pointing these matters
out to you is not to tell you how you ought to feel on integration and
segregation, but to let you know how the unions ... have tried to force
it down the throats of the people living in the South."10 1 The employer
also noted that money from union dues had been donated to the
NAACP.

Describing the employer's letter as "temperate in tone,"10 the

Id. at 71.
97 Id. at 72.
98 Id. at 71-72 (emphasis omitted).

138 N.L.R.B. 73 (1962).
100 Id. at 73.
101 Id. at 74.
102 Id. at 75.
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Board concluded that the employer had "resorted to inflammatory
propaganda on matters . . . related to the choice before the voters."103

Although the Board overturned the election in Sewell Manufacturing
- the opposite result to Allen-Morrison Sign - it recognized in both
that racially-prejudiced speech may be acceptable if related to matters
at issue in the election. If such speech is "true and [if it] pertain[s] to a
subject concerning which employees are entitled to have knowledge -
the union's position on racial matters" - then it may be permissible in
representation elections.104

In Sewell Manufacturing, the Board also took the opportunity to
restate its role in the election process, distinguishing political elections
from union representation elections:

A Board election is not identical with a political election. In the latter, public
officials conducting the election have no responsibility beyond the mechanics
of the election
.... By way of contrast, the Board not only conducts elections, but it also
oversees the propaganda activities of the participants in the election to insure
that the voters have the opportunity of exercising a reasoned, untrammeled
choice for or against labor organizations seeking representation rights.105

Hearkening back to its activist days of the General Shoe era, the Board
announced that its duty was to

conduct elections in which the employees have the opportunity to cast their
ballots for or against a labor organization in an atmosphere conducive to the
sober and informed exercise of the franchise, free not only from interference,
restraint or coercion violative of the Act, but also from other elements which
prevent or impede a reasoned choice.106

B. The Impact of Sewell Manufacturing

As the cases discussed below illustrate, the Sewell Manufacturing
standard has become the benchmark for evaluating both employer and
union election speech. Nevertheless, the Sewell Manufacturing rule has

103 Id.
104 Sewell Mfg. Co., 138 N.L.R.B. 66, 71 (1962). For a similar proposition, see Allen-Morri-

son Sign, 138 N.L.R.B. at 75.
10S Sewell Mfg., 138 N.L.R.B. at 69.
1 Id. at 70.

[Vol. 4:1



RACE HATE SPEECH

proved to be difficult to apply, as later courts struggle to draw the fine
distinctions required by Sewell Manufacturing between permissible
and impermissible racial speech. The result has been inconsistent con-
demnation and affirmation of similar types of speech, leaving employ-
ers, as well as labor organizations, unsure as to what they may say to
employees during the election process.

Ironically, the inability of the Board and the courts to apply a rig-
orous standard to pre-election speech may, in the end, defeat the very
rights that the NLRA was intended to protect: that of employees to
freely organize, and that of employers and unions to provide employees
with input regarding the prospects of unionization. Depriving employ-
ees of information that may well prove to be valuable to them in their
decision to form a labor organization does not aid employees in making
a rational choice. Rather, it interferes with their ability to make a truly
informed choice, exactly what the NLRA was designed to prevent, be-
cause a third party tribunal is sifting out information based on its own
subjective beliefs as to what is relevant or irrelevant, permissible or
impermissible.

In the political election context, it is firmly established that unfet-
tered dissemination of information to the voters is necessary for the
robust functioning of the political process. The Supreme Court has con-
ceded that "[g]iven the realities of our political life, it is by no means
easy to see what statements about a candidate might be altogether
without relevance to his fitness for the office he seeks."1 ' The Supreme
Court has further recognized that "[i]t would be a retreat from reality
to hold that voters do not consider race, religion, sex or ethnic back-
ground when choosing political candidates. Speech is often provocative
and indeed offensive."' 08 But the Constitution prohibits curbing such
speech "unless it falls into one of those 'well-defined and narrowly lim-
ited classes' of unprotected speech (e.g., 'fighting words') . .. ."09

The Supreme Court has not accorded labor election propaganda
the status of unprotected speech. In fact, the only justification offered
for treating labor election speech differently from political election
speech has been the paternalistic notion that essentially all employer

107 Monitor Patriot Co. v. Roy, 401 U.S. 265, 275 (1970).
100 Vanasco v. Schwartz, 401 F. Supp. 87, 94 (S.D.N.Y. 1975) (citing Cantwell v. Connecti-

cut, 310 U.S. 296 (1940); Terminiello v. Chicago, 337 U.S. 1 (1949); Cohen v. California, 403
U.S. 15 (1971)).

'" Vanasco, 401 F. Supp. at 94.
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speech is inherently coercive due to the nature of the employer/em-
ployee relationship.110 However, the validity of that theory has been a
subject of disagreement in the courts since its inception.' Absent at
least a consensus in the judiciary, such an amorphous concept seems an
insufficient basis for carving out an exception to the First Amendment.
In any case, the restriction of labor organization speech falls outside of
this justification entirely.

The lack of rigor inherent in the Sewell Manufacturing rule also
undermines the free speech rights of employers and labor unions as
guaranteed by the NLRA and the Constitution. The following cases
illustrate the inability of the federal courts to achieve consistency under
Sewell Manufacturing. Speech that is permissible in some circuits is
summarily condemned in others. Further, even if one believes that
some regulation of speech is necessary to insure an unrestrained choice
by employees, the Sewell Manufacturing standard is untenable because
it lacks certainty. An uncertain legal standard, by its very nature, will
chill a certain amount of lawful activity because some individuals will
be reluctant to act at all, for fear of violating the law. The cases that
follow may not convince every reader that chilling the type of speech
evaluated in those cases should be of concern. Much of the speech is
unpleasant and blatantly bigoted, speech that most find abhorrent. Yet
the Constitution protects this speech, leaving individuals free to decide
what they will or will not say, despite the moral repugnance with which
others may regard their words. Furthermore, how are we to know what
is left unsaid by those leery of treading too close to the line? A stan-
dard as shifting and uncertain as Sewell Manufacturing may well deter
speech that is lawful by even the most stringent measure.

C. Post-Sewell Manufacturing Cases

It is of some interest to note that the majority of cases brought
subsequent to Sewell Manufacturing involve complaints by employers
against labor organizations for campaign speech made by union repre-
sentatives prior to the election. The cases also demonstrate that while
Sewell Manufacturing continues to be the governing rule, courts have
varied in their interpretation of how to apply the standard. Other

110 See NLRB v. Federbush Co., Inc., 121 F.2d 954 (2d Cir. 1941).
" See, e.g., NLRB v. Ford Motor Co., 114 F.2d 905 (6th Cir. 1940).
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courts have developed their own permutations of Sewell Manufactur-
ing, which depart substantially not only from Sewell Manufacturing,
but also from the intent of the NLRA. However, the key observation to
be derived from the following survey of cases is the lack of congruity
and consistency among the courts in determining what speech is offen-
sive and what constitutes legitimate campaign propaganda.

1. Employer Statements

In Boyce Machinery Corp., the Board, referring to Sewell Man-
ufacturing, held that a statement to black employees that the union
would discriminate against blacks was not an unfair labor practice be-
cause "a truthful relevant campaign statement is not to be condemned
because it may have racial overtones." ' s However, statements that the
union would replace black employees with white employees and that
management was powerless to prevent it was found to be an unfair
labor practice.

Distinguishing the two statements, the Board reasoned that

[i]t is one thing for an employer to make well-founded assertions that a labor
organizations' racial practices constitute a threat to employees of a particular
race. It is quite another thing for the employer, having made such assertions
to employees, to impress upon them that it will or may become a party to the
labor organization's predicted threat by yielding its right to hire, discharge, or
replace employees. 1 14

But compare Coca-Cola Bottling Co.,"' where a supervisor told a
black employee that if the union won the election, the shop steward
would probably be Richard Baskin, and that black employees
"'wouldn't have anybody to go to' because Baskin did not like
blacks." 11 The Board found that this statement did not rise to the level
of "a sustained appeal to racial prejudice of the type condemned in
Sewell [Manufacturing]," and that the union "failed to state any basis
for its assertion that a potential steward was against blacks and thus
failed to demonstrate that its statement to employees was reasonably

"' 141 N.L.R.B. 756 (1963).
"' Id. at 763.
114 Id.
115 232 N.L.R.B. 717 (1977).
116 Id. at 718.
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based in fact. 11
1
7 Notice that the single comment in Boyce Machinery,

above, was not a "sustained appeal to racial prejudice" either, nor did
the speaker provide any factual basis for his assertion.

In Durant Sportswear, Inc.,118 the Board condemned a two and
one-half (2 '/2) by two (2) foot placard "depicting a colored girl saying
to a white girl, 'The President [or Mr. Kennedy] and the Union man
says we'uns must work with you white folk [or you'uns].' "119 In hold-
ing that the placard constituted an unfair labor practice, the Board
stated, "[tihis poster goes beyond mere notification that the Union fa-
vored integration and employment of Negroes .... Obviously ... this
poster was propaganda and was not restricted to a mere factual state-
ment of the alleged union policy." 12 0 Again, deplorable though the sign
may have been, the Board failed to consider whether this single inci-
dent could fairly be characterized as a "sustained appeal to racial
prejudice." Also disregarded by the Board was the fact that the mes-
sage was apparently true, although the employer could have conveyed
the information in a more tasteful manner.

However, consistent with the Board's reasoning in Boyce Machin-
ery was Snap Out Binding & Folding, Inc.' The Board held that it
was not an unfair labor practice when the president of the corporation
told employees that "unions were prejudicial toward Mexicans and Ne-
groes and he quoted some statistics concerning Negro membership in
unions. 1122 In so holding, the Board affirmed the Trial Examiner, who
had found the statements protected under Section 8(c), "for it is a no-
torious fact that many unions do not accept as members persons of
some minorities ....

2. Union Statements

As noted above, there have been far more cases in recent years
involving union appeals to race than there have been complaints about
employer speech. Discerning the reasons for this difference necessarily
involves speculation. It could simply be that employers are now careful

117 Id.
118 147 N.L.R.B. 906 (1964).
119 Id. at 914.
120 Id. at 917.
'21 166 N.L.R.B. 316 (1967).

1,2 Id. at 324.
123 Id. at 327.
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to appropriately phrase campaign speech. Or it could be that employ-
ers, having been brought before the NLRB and the courts so many
times, have learned that it is not worth the risk to exercise their right
to speak.

Whatever the reason, the fact remains that the silencing power of
the NLRB is now regularly being brought to bear on labor unions
rather than employers. This is somewhat ironic, considering that the
foundation from which the Board derives this authority is inapplicable
to labor unions. In the early years of the NLRA, the Board concluded
that the inherent economic power of the employer over employees was
sufficient reason for outlawing speech that in other contexts would be
protected by the First Amendment. As discussed earlier, this justifica-
tion was of questionable validity from the time of its inception and is
perhaps even more questionable today, given the changes that have oc-
curred in labor/management relations over the past 50 years. Regard-
less of its validity, the justification does not obtain with regard to labor
unions because employees do not have the same dependent relationship
with labor organizations that the Board fears they have with their
employers.

In addition to the lack of a sound legal basis for restraining labor
union speech, the cases can be criticized for their inconsistency and
lack of analytical rigor. Further, it appears that labor organization
speech is not always judged by the same benchmark as employer
speech.

Compare, for example, Boyce Machinery, above, with NLRB v.
Schapiro & Whitehouse, Inc.124 At issue in Schapiro was a union leaf-
let that reproduced a newspaper article, "which stated that Ernest D.
Young, a Negro member of the Maryland House of Delegates, had
criticized Negro leaders for demonstration for 'social' rights they
wanted, and overlooking 'the real Negro problem of unfair employment
practices.' ",125 The leaflet informed employees that they could help
solve these problems by voting in favor of the union.

Without considering that the statement did indeed have a basis in
fact, or that this was not a "sustained appeal to racial prejudice," the
Fourth Circuit condemned this propaganda as "deplorable," and

124 356 F.2d 675 (4th Cir. 1966).
126 Id. at 679.
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"highly inflammatory. ' 126 The court also found that the statement was
irrelevant to the campaign, holding that "[e]quality of race in privilege
or economic opportunity was not presently an issue. That a majority of
the employees were Negroes did not make it so."2' The court was ar-
guably wrong in making this assumption. It seems reasonable to con-
clude that employees opt to join labor unions because it is in their best
economic interests to do so. The knowledge that joining a labor union
might help employees to obtain equality of economic opportunity would
thus be valuable information.

Contrast this with the result reached in NLRB v. Bancroft Manu-
facturing Co.128 In that case, a black union organizer told black em-
ployees that "'if the blacks did not stay together as a group and the
Union lost the election, all blacks would be fired.' "129 A rumor was
also circulated among employees that "the Company would give an au-
tomobile to a friendly black employee . . . if [he] helped to swing the
black vote." 130 A black minister invited by the union to assist in the
campaign commented on this rumor at a meeting attended by a large
number of employees "by lamenting that ' . . . an employee was to be
given a car to swing the black vote. He understood that he was a soul
brother and the part that hurt him so bad was that it would be a sold
out soul brother.' " i1 The employer alleged that the remarks were
"calculated to instill in the black employees the conviction that their
employer held blacks in low esteem and intended to discriminate
against them in an invidious manner."132

The Fifth Circuit disagreed, noting that "the Board has consist-
ently approved union campaigns which stress black racial pride, the
past history of discrimination against blacks in American society or the
present disadvantaged status of blacks as a class."' 3 This is exactly the
opposite of the court's conclusion in Schapiro, where "equality of race
in privilege or economic opportunity" was held to be irrelevant. Fur-
thermore, there was no inquiry at all into the truth or falsity of the

126 Id.
127 Id. at 679.
128 516 F.2d 436 (5th Cir. 1975).
129 Id. at 440.
1o Id.
131 Id.
132 Id.
133 Id. at 441.
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allegations made by the union.
Contrast as well NLRB v. Sumter Plywood Corp.13 4 The union

distributed two cartoons, one depicting "Uncle Tom" (as a hurdle to
unionism), the other showing a "black man being kicked out of a wel-
fare office, saying 'I hope this don't happen to my brothers.' "15 Fur-
ther, at union organizational meetings, union representatives made
comments such as "'black people should stick together' " and that
"blacks had been under slavery for 100 years, but that the Union could
help."'3S6

In concluding that these racial considerations did not justify set-
ting aside the election, the Fifth Circuit articulated a new standard: if
the racial remarks " 'form the core or theme of the campaign,' " or if
the remarks are "racially inflammatory,"' 7 the party who prevailed in
the election will have the burden of establishing that "the racial mes-
sage was truthful and germane." 18

But compare this result with that of Durant Sportswear,3 9 where
the employer also made use of a derogatory campaign illustration. The
employer's single statement was condemned, while a similar depiction
was found to have not tainted the election in Sumter Plywood. Fur-
thermore, the Sumter Plywood cartoons were accompanied by racial
statements that were found inappropriate in Schapiro.40

In this era, the courts were also confronted with determining
whether election results had been tainted by union references to reli-
gion and ethnicity, in addition to race. In Schneider Mills, Inc. v.
NLRB,' the union distributed a handbill that read:

[The Union] ha[s] been told that [Mr. Schneider, the owner of the company]
made the remark that he wished he could tie two of the women employees,
who are active in the Union, to their machines and set them on fire and watch
them burn to death. A person who talks like this is bound to be mentally
disturbed and dangerous to be around. This type of filth is what a half million
American boys gave their lives to prevent in World War II - to keep another

14 535 F.2d 917 (5th Cir. 1976).
115 Id. at 926.
136 Id.
187 Id. at 925 (citing NLRB v. Bancroft Mfg. Co., 516 F.2d at 442).
118 Id. at 924.
131 See discussion supra p. 100.
140 See discussion supra pp. 101-02.
4 390 F.2d 375 (4th Cir. 1968).
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mad man by the name of Hitler from destroying the world.'

In setting aside the election, the Fourth Circuit found that the
comparison of Schneider to Hitler "interjected into the election one of
the most sordid episodes of modern history, with all of its overtones of
religious persecution" and that "such propaganda was of a highly in-
flammatory nature and was manifestly not germane to the issues at
stake in the election.' 4 3

Similarly, in NLRB v. Silverman's Men's Wear, Inc., " the Third
Circuit found that the reference by the union representative to the
company's vice-president as a "stingy Jew". "prima facie warrants set-
ting aside an election.' 45 The remark was held to fall within the Sew-
ell Manufacturing""' proscription against making effective appeals to
racial prejudice because in making such a remark, "a party does not
simply set forth another party's position on matters of racial inter-
est.' 1 4

' Rather, the remark served merely "to spotlight the minority
religion of the Company's principal. Such a remark has no purpose ex-
cept blatantly to exploit religious prejudices of the voters.' ' 48

Standing in stark contrast is Arlington Hotel Co. v. NLRB.1"9 A
city Alderman spoke in favor of the union-published articles in his
newspaper commenting that the hotel's general manager "'displayed
an ego equal to Adolph Hitler' " and that the manager "'is running the
hotel like a Hitler.' ",50 Also, in a letter mailed by the Union, there
were several references to the " 'Arlington slave ship.' ,9151

The Fourth Circuit found that both the slavery and Hitler refer-
ences were "directed at economic, not racial oppression."' 5 While not
condoning "a reference to Hitler in an election campaign," the court
did not find a "showing of inflammatory effect" and thus declined to
set the election aside.' 53 In Schneider Mills, however, a similar com-

42 Id. at 377.
,4 Id. at 379-80.
144 656 F.2d 53 (3d Cir. 1981).

Id. at 58.
140 See discussion supra pp. 94-96.
147 Id.
148 Id.
149 712 F.2d 333 (8th Cir. 1983).
160 Id. at 337.

I:' Id. at 338.
2' Id.

153 Id.
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parison to Hitler was held to be "highly inflammatory" and "mani-
festly not germane" to the campaign and thus justified setting aside the
election.

The courts have also had to consider the impact of third party
statements, i.e., statements made by persons other than the employer or
union representatives, on the conduct of the election. In M & M Super-
markets, Inc. v. NLRB,'54 a prounion employee stood up at a company
meeting and stated: "'The damn Jews who run this Company are all
alike. They pay us pennies out here in the warehouse, and take all their
money to the bank. . . . Us blacks were out in the cotton field while
they[,] the damned Jews, took their money from the poor hardworking
people.' "155

The Eleventh Circuit agreed with the Board's conclusion that
these comments were made by a third party and were not attributable
to the union. The court decided that third party statements "warrant
setting aside the election if the acts disrupted the voting procedure or
destroyed the atmosphere necessary to the exercise of a free choice in
the representation election.' "156 The remarks in this case "were so in-
flammatory and derogatory that they inflamed racial and religious ten-
sions against the Jewish owners of the company and destroyed the labo-
ratory condition necessary for a free and open election. ' 5 7

A similar result was reached in NLRB v. Katz. 5 At a union
meeting held at a Catholic church, the parish priest discussed the
movie "Holocaust" and stated that "'Paul and Mrs. Katz [the owners
of the company] are Jewish and they're getting rich while we're getting
poor.' " The priest questioned "'why should we make them rich be-
cause Jewish people are rich and we are poor and killing ourselves for
them.' "159

In addition, one employee was reported to have said, "'Jews killed
the Nazis - that the Jews marched in Skokie to keep the Blacks
out,' "1110 and a plant supervisor allegedly stated " '[a]ll these dumb
Mexicans you know what they want - more money. They are greedy

18 818 F.2d 1567 (1lth Cir. 1987).
188 Id. at 1569.
' Id. at 1572 (citations omitted) (emphasis supplied).
151 Id. at 1573.
18 701 F.2d 703 (7th Cir. 1983).
159 Id. at 705.
160 Id.
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because they never had anything.' "16"
The Seventh Circuit found that since the majority of the com-

pany's employees were Spanish Catholics and union organizational
meetings were frequently held in the Catholic church, the priest's re-
marks were likely to "influence the employees' decision regarding the
Union."16' Also significant was the fact that the Union never repudi-
ated the priest's remarks.16

A contrary result was reached, however, when the Fourth Circuit
considered racial remarks made by a third party in NLRB v. Herbert
Halperin Distributing Corp. 64 A black employee criticized a white em-
ployee who refused to wear a union campaign button, stating, "'[b]oy,
you white sons-of-bitches, you are all the same, you're scared to take a
stand,' " and " 'those goddamn white boys - they're gonna vote no...
they won't support the blacks."' 6 5

Reasoning that "third parties are not subject to the deterrent of
having the election set aside" and that "third party statements do not
have the institutional force of statements made by the employer or
union," the Fourth Circuit declined to set aside the election. Note,
however, that in the past, the justification for setting aside elections has
always focused on freedom of employee choice, not its deterrent effect.
Even if third parties are not adequately deterred, their comments could
arguably still affect election results.

Also unique was the court's standard for evaluating third party
statements. Recall that in M & M Supermarkets, inflammatory and
derogatory remarks by an employee destroyed the laboratory conditions
necessary for a valid election. In Halperin Distributing, however, the
court decided that third party comments will warrant setting aside an
election only if " 'the election was held in a general atmosphere of con-
fusion, violence, and threats of violence' " that rendered " 'impossible a
rational uncoerced expression of choice.' ",66

101 Id. at 705-06.
162 Id. at 707.
168 Id.
1" 826 F.2d 287 (4th Cir. 1987).
168 Id. at 289.
"6 Id. (citing Methodist Home v. NLRB, 596 F.2d 1173, 1183 (4th Cir. 1979)).
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IV. CONCLUSION

The foregoing analysis has shown that current resolution of the
tension between employees' statutory right to organize and the rights of
labor unions and employers to free speech has carved out an unconsti-
tutional exception to the First Amendment. The problem of free speech
has been a concern since Congress first began considering passage of
the National Labor Relations Act in the 1930s. Yet, in the more than
fifty years since the enactment of the NLRA, legislative and judicial
attempts to properly balance these competing rights have only confused
the issue further, resulting in a quagmire of conflicting and uncertain
standards.

The inability of the federal courts, the NLRB and Congress to
achieve consensus on the status of free speech in the labor union elec-
tion context calls for nothing less than the abandonment of this flawed
line of reasoning. Neither the courts nor the Board have ever articu-
lated a valid reason for departing from traditional free speech analysis
in the labor election context, and it is on this well-established line of
First Amendment jurisprudence that the analysis should turn.

Charlotte LeMoyne
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