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Next to the University where we both teach, Allegheny County is
building a new County jail. The project costs millions of dollars. This
comes only a few years after millions were spent adding an annex to
the old County jail. It goes without saying that, at the same time, there
is not enough money to repair the roads and bridges and keep up the
parks and swimming pools.

When the annex was finished and filled and the jail population
increased, no one felt any safer. When the new jail is finished and filled
and the County jail population increases again, we doubt anyone will
feel safer. Undoubtedly, they will not be any safer.

The worst part of this is that at Duquesne we used to overlook the
Monongahela River. Now our skyline is dominated by the cranes build-
ing the jail, and part of the River is obscured by guard towers.

All over America, money, energy and attention are being devoted
to punishment. We prosecute, imprison and execute probably to a
greater extent than any other country on earth. What do we have to
show for all this punishment? Certainly no safer a society and possibly
a coarsened one.

Is there a relationship between our violent crimes, our violent re-
sponse - including the death penalty - and the tortures of the 16th
Century1 now banned by the Eighth Amendment? There is, and at the
core is cruelty. One purpose of this paper is to show that the Eighth
Amendment is violated by our current methods of criminal punishment.

* Professor of Law, Duquesne University School of Law.
** Assistant Professor of Psychology, Duquesne University.

The imposition of death by disembowelment while the prisoner was still alive was greatly
expanded by Queen Mary in two treason laws in 1555. RAOUL BERGER, DEATH PENALTIES: THE
SUPREME COURT'S OBSTACLE COURSE 33 (1982). This and similar sanctions have long been held
to violate the Eighth Amendment. See Wilkerson v. Utah, 99 U.S. 130, 135 (1879).

The immediate origin of the prohibition against cruel and unusual punishments is generally
said to be the "Bloody Assizes" of Lord Chief Justice Jeffreys of the King's Bench following the
abortive rebellion of the Duke of Monmonth in 1685. See Lois G. SCHWOERER. DECLARATION OF
RIGHTS. 1689, at 93 (1981).



CIVIL RIGHTs LAW JOURNAL

But, at the same time, there is the problem of escalating crime,
and the escalating boldness of criminals. We punish the way we do in
part because we are truly threatened. Broad-daylight robberies now oc-
cur in Pittsburgh. There are still not many, but previously such things
were unheard of here. Occasionally, a stray bullet will even hit a school
bus. Whatever preventive threat in the administration of justice is in-
tended to control crime is clearly not working. So, we have the worst of
two worlds: more expensive, dehumanizing and ugly prisons and more
violent crime.

While the authors do not have the answer to the problem of violent
crime, we are certain that more jails and more executions are not the
answer. We do see as one part of the crime problem that our society
does not know how to punish properly.

This paper represents an attempt to state what is wrong with
where we are now, the direction in which we should go, some of the
reasons that we will not go there and, ironically, even should not go
there. If we begin where we are, we inevitably begin with cruelty.

I. THE CRUELTY OF THE DEATH PENALTY AND INCARCERATION

The Eighth Amendment to the United States Constitution forbids
cruel and unusual punishments.2 Obviously, then, when confronted with
a purportedly cruel punishment, one should ask simply, is this punish-
ment cruel or not? One might then ask whether the punishment is also
unusual.'

U.S. CONST. amend. VIII.
a For most of our history, the assumption has been that the word "unusual" does not add or

change anything in the Eighth Amendment. See Trop v. Dulles, 356 U.S. 86, 100 n.32 (1958)
("[WIhether the word 'unusual' has any qualitative meaning different from 'cruel' is not clear.").
It is unlikely that the Framers attached any independent meaning to this word. The phrase cruel
and unusual was taken directly from the English Declaration of Rights of 1689. Id. at 100. Penn-
sylvania adopted its own version in 1790 but dropped the words "and unusual." There is no impli-
cation that anyone thought the State provision different in some important way from the content
of the federal text. See Bruce Ledewitz, Could the Death Penalty Be a Cruel Punishment?, 3
WIDENER J. OF PUB. L. 121 (1993). Recently, however, the Justices have looked to the word
unusual as a source of independent meaning-and a limitation on the word "cruel" in the Eighth
Amendment. See Harmelin v. Michigan, 501 U.S. 957, 962 (1991) ("Severe, mandatory penalties
may be cruel, but they are not unusual in the constitutional sense .... "). We do not take this
language seriously. If pressed, Justice Scalia, who wrote those words, would no doubt admit that
he does not believe that such penalties are "cruel in a constitutional sense" either. We are confi-
dent that the Eighth Amendment bars all cruel punishments, whatever content that phase comes
to have.
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As one of us recently attempted to show," this is not how the
courts currently interpret the Eighth Amendment. When faced with
the constitutionality of the death penalty, for example, instead of ex-
amining the concept of cruelty itself, the Justices on the United States
Supreme Court tend to ask first, whether those who wrote and ratified
the Eighth Amendment intended to outlaw capital punishment and,
second, whether our tradition may be said, empirically, to have reached
a consensus banning the death penalty.5

We are not going to revisit here the criticisms of such jurispru-
dence. In this paper, we assume without argument that the Eighth
Amendment concept of "cruel punishments" can be examined more
meaningfully than that. We propose here simply to begin.

Aside from our disdain for such original intent and sociological
analyses of the Eighth Amendment, there is one other reason why we
proceed in opposition to the Court's jurisprudence. The Eighth Amend-
ment stands as the great anti-cruelty text of American society. That
text, and the dialogue around it, have the potential to change our soci-
ety for the better by confronting the cruelty in American life. We hope
by taking the Eighth Amendment seriously to free it from the mono-
polizing tyranny of the judges. We hope to help bring the Eighth
Amendment into the court of public opinion.

What, then, is a cruel punishment? Asking the question in that
way suggests that there is a discoverable category entitled, "cruel pun-
ishments." That is not the case, obviously. Instead, different epochs will
condemn as cruel different punishments. And different portions of soci-
ety at any one time will consider different punishments to be cruel.
Nevertheless, cruelty can still be discussed and reasons can still be
given for viewing an act as cruel or not.

In the context we are dealing with here, the word "punishment" is
not problematic. Clearly, the death penalty and incarceration are pun-
ishments. The question is, what does it mean to call a punishment
cruel? We turn to three sources for an understanding of cruelty: Dr.
Eric Cassel, Philip Hallie and Judith Shklar.

In a 1982 special article in the New England Journal of Medicine,
Dr. Eric Cassel discusses the relationship of suffering and medical

Ledewitz, supra note 3.
' See, e.g., Penry v. Lynaugh, 492 U.S. 302, 330-35 (1989) (not per se violation of the

Eighth Amendment to execute mentally retarded persons).
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treatment. Dr. Cassel identifies the source of suffering as the perception
of an impending destruction of the person. The alleviation of suffering
occurs when the "integrity of the person can be restored . . . ." We
find Dr. Cassel's definition of suffering to be extremely helpful in un-
derstanding cruelty and cruel punishments. We see cruelty as the in-
tentional or knowing infliction of suffering - that is, suffering in Dr.
Cassel's sense.

Several important insights flow from this definition of cruelty.
First, as Dr. Cassel shows, suffering does not occur merely because of
pain. Childbirth inflicts far more pain than do most diseases and so
does intense training for athletic competitions. But this pain is exper-
ienced differently by the patient from the pain of disease. Nor does
suffering occur merely because of a threat to the personality. The ad-
vanced alzheimer patient, for example, may not suffer at all. Rather,
the sufferer must perceive the impending destruction of her personality.
The cruel person, then, either aims at causing this perception, or at
least is aware that this perception is likely to occur. The cruel punish-
ment is the punishment that in a particular cultural context will cause
the perception of an impending destruction of the person.

In 1969, Philip Hallie wrote a remarkable book, entitled The Par-
adox of Cruelty,7 later revised and reissued as simply Cruelty.8 In this
work, Hallie examines primarily literary traditions to define cruelty
and then applies those insights to the plight of Black America. While
Hallie never gives a straightforward definition of cruelty, he does de-
scribe what cruelty involves: "Cruelty involves maiming a person's dig-
nity, crushing a person's self-respect." 9 Hallie also describes the con-
text of cruelty: "What is always an important part of the cruel action is
rendering the resistance of the victim ineffectual, making him pas-
sive.""0 Ultimately, Hallie gives an aphoristic description of cruelty:
"total activity smashing total passivity." '11

In contrast to Cassel and Hallie, Judith Shklar's book, Ordinary

0 Eric Cassel, The Nature of Suffering and the Goals of Medicine, 306 NEw ENG. J. MED.,
639, 640 (1982).

7 PHILIP P. HALLIE, HORROR AND THE PARADOX OF CRUELTY (1969).
s PHILIP P. HALLIE, CRUELTY (rev. ed. Wesleyan U. Press 1982).
o HALLIE, supra note 7, at xvi.
10 Id. at 26.
11 Id. at 90.
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Vices,12 is not concerned with describing either cruelty or suffering. In-
stead, Shklar wants to discuss the sort of political orientation that takes
cruelty seriously and that will keep cruelty in check. By cruelty, Shklar
refers to two very different ideas. One idea is that cruelty translates
into "physical excess and arbitrariness."1 3 Viewing cruelty in this way
implies that the law-abiding citizen has little or nothing to fear from
government cruelty as long as due process is maintained. How the truly
guilty criminal is treated after fair conviction does not seem to be
Shklar's concern. Indeed Shklar says as much: "Punishment is justifia-
bly inflicted in the service of retribution, education, or public security;
but if it goes away from, or beyond, these ends we call it 'cruel and
unusual' and forbid its use." ' Shklar does say that the reaction to cru-
elty is more than a reaction to injustice, but she never asks whether
justice itself can be cruel. 5

But there is another side to Shklar's argument. Apart from physi-
cal brutality, and bureaucratic arbitrariness, there is "moral cruelty,"
which consists of "deliberate and persistent humiliation.' 6 Here
Shklar comes close to Cassel's suffering and Hallie's cruelty as the dep-
rivation of the victim's sense of self. Unfortunately, Shklar does not
clarify the relationship between the one form of cruelty and the other.17

What do these insights tell us about the death penalty and the
popular alternative of incarceration for life without parole? In practice,
there is a certain amount of brutality in our prisons and terror from
waiting for years to be executed and from degrading conditions of con-
finement. But one could say that these are correctable imperfections in

11 JUDITH N. SHKLAR, ORDINARY VICES (1984).
i' Id. at 237. Shklar first defines cruelty as "the willful inflicting of physical pain on a

weaker being in order to cause anguish and fear ...." Id. at 8. The themes of arbitrariness and
moral cruelty appear later in the book. Shklar never orchestrates these different ideas.

14 Id. at 24.
18 Id. In discussing Montaigne and Montesguieu, Shklar suggests that the torture executions

of the middle ages were in response to sin, rather than crime: "the crimes so brutally punished
were not themselves acts of cruelty." Id. at 29. And, if they had been? Shklar seems to be sug-
gesting that cruelty is not an issue when one is dealing with those guilty of truly dreadful crimes.

16 Id. at 37.
" Shklar points out that physical cruelty can be turned inward, into tormenting others and

ourselves. Concern about moral cruelty and concern about physical cruelty lead to very different
critiques. It may even be impossible to be concerned about both. Shklar suggests this possibility in
discussing Nietzsche. For Nietzsche, "[m]ankind in fact has only two possibilities: a cruel self-
humiliating conscience ruling the empire of the weak or ruthless egotism in which the strong
cruelly dominate their inferiors." Id. at 41.
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our system, regardless of whether in fact they ever will be corrected.
What of the simple, quick, painless death of lethal injection? Or, what
of the simple, antiseptic warehouse that prisons would like to become?
Are these punishments cruel?

Quite clearly for Cassel, the condemned prisoner or the long-term-
sentenced prisoner is suffering. In a secular age, execution means the
complete destruction of human personality. The authors do not mean
by this observation to discount a religious worldview. But a religious
understanding of the death penalty is totally outside public understand-
ing of capital punishment. There are even cases holding that lawyers in
death penalty sentencing hearings are prohibited from mentioning the
Bible.18 We doubt that the acceptability of the death penalty in this
society turns on whether the participants adopt a religious perspective.

Without religion, the death penalty has come to represent pure
destruction of the human. In Cassel's terms, the perception of that im-
pending destruction is suffering; the purposeful infliction of that per-
ception is cruelty.

Life imprisonment without parole ("LWOP") is not as dramatic
as execution, but the destruction of human personality is just as cer-
tain. One of us has spent years working in the prison system. Our pris-
ons have long since ceased to be reformatories or penitentiaries. Indeed,
the point of LWOP is that reform of the prisoner is irrelevant. Either
for purposes of incapacitation and deterrence, or, we think, purposes of
retribution, the LWOP prisoner's life is considered to be over and is
over. Ironically, the ending of the prisoner's life that LWOP represents
is why many people in the anti-death penalty movement consider
LWOP to be a "sellable" alternative to execution. As the defense law-
yers often tell sentencing juries, either way the defendant dies in
prison-the only distinctions between execution and LWOP are when
and how.

In a different cultural context, LWOP would not necessarily re-
present the destruction of human personality. Prison is not physically
that different from a monastery. And a life sentence could be this soci-
ety's equivalent of taking vows.

But our cultural context is one in which the personal growth of the

18 See Commonwealth v. Chambers, 599 A.2d 630 (Pa. 1991), cert. denied, 112 S. Ct. 2290
(1992) (prosecution); Commonwealth v. Daniels, 612 A.2d 395 (Pa. 1992) (defense) (sentence
affirmed by equally divided court).
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prisoner is a financial luxury and a theoretical nuisance. Prisoners are
meant to experience degradation and deterioration. Warehousing is
part of the sentence. Prisons keep people in storage until they leave or
die. That is what the voters want. In this cultural context, LWOP, like
execution, is a cruel punishment within Cassel's meaning.

Hallie's aphorism about cruelty - total activity smashing total
passivity - is a perfect description of the death penalty. Death renders
a person ultimately passive. Indeed, Hallie condemns slavery as institu-
tional cruelty because the slave is "as absolutely passive as one can
make a human being short of killing him biologically." 9 For Hallie,
the death penalty must be cruel.

What of LWOP in a Hallie universe? Hallie was wrong that slav-
ery is passivity closest to death. The slave is being ordered to work. The
choice of resistance in ways small and large is always present. In con-
trast, the LWOP prisoner in a warehouse is not being asked, nor even
allowed, to do very much at all. He is simply made to stay, hour after
hour, day after day, year after year. The LWOP prisoner is closer than
the slave to absolute passivity.

But many would object, and even Hallie points out, that deserved
cruelty is different from undeserved cruelty. 0 Shklar puts this point
best, as noted above.2 1 For Shklar, when a punishment serves the pur-
poses of retribution, education or public security, it is not, and cannot
be, cruel. This is precisely the justification of the death penalty that
most supporters would give if pressed on the issue of cruelty - that a
punishment that is deserved is not cruel, and that a murderer deserves
to die.

Shklar's point as a defense of the death penalty was put forth in
its best-known form in Gregg v. Georgia."' In Gregg, the plurality opin-
ion concluded that because the death penalty could be said to satisfy
the goals of retribution and deterrence, it did not violate, per se, the

19 HALLIE, supra note 7, at 107.
20 Of course the victim's suffering was "undeserved" - she was "innocent"; and the vic-

timizer's suffering was "deserved"- he was "guilty." And so one kind of suffering creates
a debt that has to be paid and the other pays that debt. Moreover, punishment can prevent
future sufferings. These are issues I leave to students of jurisprudence and morality.

Id. at 79.
i' See supra note 13 and accompanying text.
22 428 U.S. 153, 163 (1976).
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Eighth Amendment. 3

These arguments of Shklar, the Gregg plurality and other death
penalty supporters, rest upon a tradition of penological literature that
justifies criminal punishment by reference to, primarily, four goals: de-
terrence, incapacitation, retribution and rehabilitation.", No one main-
tains that the death penalty rehabilitates, but the three other argu-
ments justifying the death penalty are straightforward. It is argued
that the death penalty incapacitates uniquely, that it deters better than
incarceration and that those criminals who kill deserve to lose their
lives to balance the lives they have taken.

The reader will note that two of these goals, deterrence and inca-
pacitation, are premised on predicted, controversial consequences of ex-
ecutions. The need for the added incapacitation of the death penalty
and its success in deterring violent crime are hotly debated. We leave
these arguments to others. Here, we will simply assume that there is no
compelling public safety rationale to support the death penalty. We ad-
mit that if it could be shown that no alternative sanction to the death
penalty protects the lives of others equally well, the death penalty could
be justified.

This leaves retribution, which we believe represents the core of
death penalty support. The retributive death penalty supporter says
that certain criminals deserve to die even if there are no other positive
consequences of capital punishment. It is in this context that supporters
of the death penalty make the claim that a deserved punishment is not
cruel.

The reader can best see what is being claimed by someone like
Shklar by turning her conclusion around. Shklar does not say that no
one could deserve a cruel punishment. If that were the case, one would
first judge the cruelty of a punishment and, if cruel, would argue
against imposition of that sanction. Shklar is saying, instead, that first
it must be determined what sanction a person deserves. If the criminal
deserves punishment "X," then, by definition of the word cruel, punish-
ment "X" is not cruel.

It is not hard to show that this second understanding of cruelty
would not be accepted in extreme, though not unheard of, cases. What

13 Id. at 183-87 (opinion of Stewart, Powell and Stevens, 1.1.).
24 See Bruce Ledewitz, The New Role of Statuting Aggravating Circumstances in American

Death Penalty Law, 22 DUQ. L. REV. 317, 370 (1984).
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does the torture murderer deserve? By precisely the same reasoning
that concludes that the murderer deserves to die, the torture murderer
deserves to die by torture. Yet most people, we suppose even people
who would favor it, would agree that a torture execution is cruel.

The immediate issue here is not whether we should go ahead with
such torture. The issue is whether a deserved punishment can be cruel.
Clearly it can.

Thus, supporters of the death penalty cannot avoid disputing the
claim that the death penalty is cruel, or LWOP supporters either for
that matter, simply by asserting that the criminal deserves that particu-
lar sanction. The criminal may deserve a punishment that is in fact
cruel. To challenge the criticism that these sanctions are cruel, support-
ers of the death penalty and LWOP need to propose a plausible under-
standing of cruelty that is different from those we have proposed - one
that would show that these sanctions are not cruel.

But why should supporters of the death penalty or LWOP care
that they are cruel? The simple answer to that question is that the
Eighth Amendment forbids the infliction of "cruel and unusual punish-
ments." The Justices have just been obtuse in refusing to discuss the
very thing - cruelty - that they are being asked to interpret. The rest
of us need not follow their example. We are bound by the Eighth
Amendment, whether the Court interprets it well or poorly.

The more fundamental reason to take the command of the Eighth
Amendment seriously is the reason given in Shklar's book by the ene-
mies of cruelty throughout history. Ultimately, cruel people are incapa-
ble of goodness.25 Cruelty is a corrosive acid eroding the humanity of
all who come into contact with it. We prohibit cruelty not for the sake
of those criminals who have themselves practiced cruelty, but for our
own sake.

What sanction, then, is consistent with the anti-cruelty principle?
The death penalty is not. LWOP is not. What about imprisonment it-
self? There is a small but vital difference between LWOP and a long,
even a very long, prison sentence. The whole point of LWOP is that the
future of this prisoner does not matter. LWOP is just one part of the
general movement away from the goal of rehabilitation toward pure
retribution. This is not necessarily true of other sentences. LWOP will

25 Shklar attributes to Montaigne, for example, the view that cruelty "is a vice that disfigures
human character. ... SHKLAR, supra note 12, at 9.
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certainly lead, for example, to a deterioration in the prisoner's person-
ality, whereas a long prison sentence might not.

We conclude that any sentence of imprisonment could be imposed
without violating the anti-cruelty principle as long as the ultimate goals
of the sanction include rehabilitation of the prisoner and some sort of
future for him. That would be so even if that future were likely to be
spent mostly behind bars.

Whether a penal system really did care about prisoners could be
ascertained easily enough. Either there would be resources available for
training, or there would not; either prison life would be at least some-
what conducive to rehabilitation, or it would not; either guards would
treat prisoners with courtesy, or they would not.

In order not to violate the Eighth Amendment, then, the system of
criminal justice would have to be more decent, better run and more
expensive than it is today. And prisoners would have to come out of jail
with useful skills and a job.

Now anyone with the slightest political sense knows this is all a
pipe dream. But why? For one thing, in its positive aspects, this sort of
proposal ends up treating prisoners better than we treat the working
poor, who do not receive training and the promise of a job. And,
though this society is not dedicated to treating the working poor well, it
is dedicated to not treating criminals any better. A related objection is
that it would be too expensive to do all that. (On the other hand, it is
also pretty expensive to keep doing what we do now.)

Aside from those objections, which would be conclusive, the propo-
sal in its negative aspects - elimination of the death penalty and
LWOP - will not be adopted because it does not address the needs of
the homicide victims' family members. In the current atmosphere, no
proposal to improve the administration of justice can be adopted unless
the needs of crime victims are taken into account. The authors consider
in the next section a variant of this proposal, one that does take the
crime victim into account.2 6

6 Friends of ours have pointed out that supporters of the death penalty have actually not
done anything substantial for crime victims - no additional compensation, for example. They
suggest that victims in reality are not that politically powerful. It is true that victims groups are
politically powerful only insofar as they wish to hurt persons perceived as violent criminals. But
that is because their emotional weight lies in what the criminals did. Their political influence in
that context is enormous. We are dealing in this paper with that context.

[Vol. 4:1
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II. PUTTING VICTIMS FIRST2"

What do victims of crime2" want? The fact that such a question
needs to be asked is a reflection of the great political advances the vic-
tims' rights movement has made.29 No serious changes are going to be
made in the criminal justice system without satisfying crime victims.
Their political power is that great. Are their desires consistent with the
creation of the system of imprisonment without cruelty that we out-
lined in Part A? Probably not.

Crime victims want many different things. Some want monetary
compensation; some want notification of criminal justice events; some
want symbolic acknowledgment of their existence, and of the existence
of deceased loved ones. But, in terms of our context, what the organ-
ized victims' rights movement seems to want is that as many convicted
murderers as possible be executed.

We cannot prove that assertion with empirical data. Obviously,
many, maybe even most, family members who have lost a loved one to
homicide simply wish to be left alone to grieve. Nevertheless, we have
seen enough instances ourselves to convince us that the organized vic-
tims' rights movement does not feel that way. Furthermore, we have
heard from defense attorneys around the country of many conflicts be-
tween death penalty abolitionists and victims groups.

Three instances can serve to illustrate what we mean, though
many more could be added. Sister Helen Prejean's book, Dead Man
Walkinge0 is an account of her involvement with two men executed by
the State of Louisiana. But the book is at least as much about Sister
Helen's efforts to reach out to Vernon Harvey, the stepfather of one of
the victims killed by Robert Willie. Willie and another man raped and
stabbed eighteen-year-old Faith Hathaway and then left her to die in
the woods. 1 Not only does Mr. Harvey do everything he can to get
Robert Willie executed, he ultimately attends the execution, organizes
pro-death penalty rallies and generally also tries to get as many other

27 This phase is taken from Judith Shklar's book, in which she confronts the implications of
"Putting Cruelty First." See SHKLAR, supra note 12.

'" By "victims of crime," we include not just the immediate victims, who in the case of
homicide are dead, but indirect victims as well, including surviving family and friends.

" See Note, Payne v. Tennessee: An Eye for an Eye and Then Some, 25 CONN. L. REv. 205
(1992).

30 HELEN PREJEAN, DEAD MAN WALKING (1993).
31 Id. at 119.
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convicted murderers executed as possible. Because his stance is so pub-
lic, Mr. Harvey cannot be said to be typical of other victims. But his
feelings are shared by many.

The other instance is what is happening right now in the State of
Texas concerning the case of Gary Graham. Graham was scheduled for
execution on August 17, 1993.32 His supporters generated petitions to
influence the Texas Board of Pardons and Paroles to hold a "full and
fair hearing" into alleged new evidence of his innocence. At the same
time, victims' rights groups in Texas circulated circulating counter pe-
titions requesting that the execution go forward as scheduled. 3 The
state Third Court of Appeals granted Graham a stay of execution,
which the Texas Court of Criminal Appeals lifted in April, 1994. s3
However, a new execution date will not be set until the United States
Court of Appeals for the Fifth Circuit resolves a seperate appeal, 85 in
which Graham alleges that he was ineffectively represented by
counsel.3 6

The Graham case suggests not only that victims groups often push
for executions, but that they can be cavalier about claims of actual
innocence. To the authors, this attitude makes no logical sense. One
would expect the relative of a murder victim to have a special horror of
the execution of a possibly innocent person. One would expect special
care for procedural protections that help to avoid miscarriages of jus-
tice. But that is usually not the case.

Another noted example of carelessness about innocence is Miriam
Shehane. Ms. Shehane, who founded Victims of Crime and Leniency in
Alabama ("Vocal") after her daughter was murdered, helped lead the
fight to reduce the number of peremptory strikes allotted to the defense
in criminal trials in Alabama.3 7 But why should Ms. Shehane want

On August 16, 1993, the Texas Court of Criminal Appeals voted 5-4 to stay Mr. Gra-
ham's execution until a state clemency hearing can be held concerning his claim of innocence. See
Susan Warren, Graham Wins Another Delay in Execution; Court Rebukes State Officials, Sup-
ports Clemency Hearing, HOUSTON CHRON., Aug. 17, 1993, at Al.

38 See The Reuter Library Report, Aug. 14, 1993; Publicity Battle Surrounds Texas Death
Row Inmate, REUTER, July 5, 1993, available in LEXIS, Nexis Library, REUTER File.

84 See Aug. 15 Trial Date Is Set For Suit by Gary Graham, HOUSTON CHRON., July 13,
1994, at A18.

' See id.
86 See Court Vacates Graham Injunction, HOUSTON CHRON., June 23, 1994, at A30.
"' The legislation Ms. Shehane supported equalized the number of defense and prosecution

strikes. Previously, in most Alabama Counties the defense had twice as many strikes. See DOTHAN
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that? Peremptory strikes are one way the criminal justice system goes
out of its way to protect possibly innocent defendants. Shehane also
supports reducing criminal appeals in Alabama by one step,a8 even
though one less step means one less chance to uncover error.3 9 Harsh
punishment should require absolute confidence in the accuracy of the
conviction. But, Ms. Shehane, like many victims groups, seems just to
want more convictions and executions.

There are different reasons why crime victims support such initia-
tives. No doubt these victims believe that innocent people are not con-
victed and thus these protections only favor the guilty. But one factor,
operating on a very deep level, is the simple desire for revenge. Victims
by and large want convictions and executions in order to pay back
"criminals" for what has happened to them. The particular procedures,
even the particular defendants, do not matter that much. It is not that
victims want innocent people condemned; it is rather that their orienta-
tion is not to the innocence issue. They are focused on getting back at
criminals.

This sounds like a harsh thing to say. But there is a reason for the
vengeful attitude of crime victims. Unlike analyses of crime victim an-
ger that emphasize the common links between reactions to homicide
and grieving generally, 0 we think the situations are fundamentally dif-
ferent. Family of murder victims are not the same as family of victims
of accidents. The difference lies in victimization.

Hallie explains that when a person is victimized by cruelty, that is,
when a person is made the passive object of the malicious power of
another, "the victim can escape the destruction of her humanity by vic-
timizing her erstwhile victimizer."4 ' This phase describes well the situ-
ation of the family member after a murder. The family member is still
being victimized by the fact that the loved one is dead. Even though

EAGLE, July 25, 1990.
" Id. See generally Justices Deny Opposition to Death Bill, UPI, July 28, 1987, available in

LEXIS, Nexis Library, UPI File.
" In a related context, Ms. Shehane's support for streamlining Federal Habeas Corpus in

death penalty cases led to a confrontation at congressional hearings with former death row in-
mates whose innocence had been belatedly established. See GANNETT NEWS SERVICE, July 23,
1993, available in LEXIS, Nexis Library, GNS File.

'0 See, e.g., Margaret Vandiver, Coping with Death: Families of the Terminally Ill, Homi-
cide Victims and Condemned Prisoners, in FACING THE DEATH PENALTY 123 (Michael L.
Radelet ed. 1989).

41 Hallie was writing here of anti-slavery literature. HALLIE, supra note 7, at 89.
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the criminal is now in jail, and hence is deprived of his power, the
family member did not put the criminal in jail, nor is it at all clear to
the family member that being put in jail has caused the murderer very
much suffering. (And, indeed, the beginning of incarceration may not
have done so - the prisoner's suffering from imprisonment may take
years to become manifest.) Killing the prisoner is precisely the cruel
victimization that the relative or friend of the deceased victim now
seeks to impose on the murderer.

We do not mean that this is how every family member feels. The
desire for revenge is, however, a widespread human emotion. When
family members are active in the public arena, advocating harsher
criminal penalties or the reduction of procedural protections, revenge
seems to us to be the strong motivating force.

A good illustration of the influence of the drive for revenge is the
United States Supreme Court's decision in Payne v. Tennessee to allow
victim impact statements in death penalty cases."2 On one level, the
opinions of the Justices in the majority make little sense. If the purpose
of the death penalty is to punish morally culpable conduct, facts about
the victim's home life, which the murderer did not know, could not
possibly be relevant. A murderer does not deserve the death penalty
more because the 7-11 clerk that he shot turned out to have a young
child - or, and this should be obvious, any less because she did not
have a young child. Thus, statements by family members of what it is
like at home without the murder victim have no logical role to play in
capital sentencing.

But, if we see that the purpose of the victim impact statement is
revenge, this sentencing practice makes perfect sense. The purpose of
the victim impact statement is to help the State execute the defendant.
This is one way the passive family member can become an active par-
ticipant in the prosecution and, by his or her own effort, help to kill the
murderer. This is why admissibility of victim impact evidence is strenu-
ously supported by victims' rights groups.

What do we mean by revenge, and how does it differ from retribu-
tion? By revenge, we refer to the desire of the victim of cruelty to "get
back" at the victimizer. Revenge is personal, not social. Only the vic-
tim, or one identifying directly with the victim, can feel the urge to it.
Revenge is not proportional. It takes its measure from the psyche of the

41 Payne v. Tennessee, 501 U.S. 808 (1991).
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victim, not from the nature of the crime. Thus a woman may certainly
want to kill the criminal who raped her.

In contrast to revenge, retribution is a desire by society as a whole
that all criminals receive the punishment that they "deserve." By its
nature, retribution is impersonal and proportional.

Revenge is inherently cruel. The desire of the victim is to cause
the criminal to suffer as he, the victim, has suffered. Indeed, the inflic-
tion of revenge has no other purpose than to cause pain.

Retribution, in contrast, may be clearly cruel or may have a very
different function. The cruel criminal - and all violent crime is cruel
since it all involves imposition of the criminal's will on the victim -
deserves cruelty in return. Thus, retribution can be cruel. But retribu-
tion can also have as its purpose the reawakening of the criminal to a
healthier moral outlook. If that was the purpose of the criminal justice
system, then criminal sanctions would be cruel only to an extent. Retri-
bution would still threaten the personality of the criminal, who is evil
and whom we wish to correct; however, we would be acting for the
criminal's own good.

This view of retribution is similar to that found in Paul Tillich's
book Love, Power and Justice,"3 in which Tillich points out how impor-
tant it can be for an offender to be confronted forcefully with society's
condemnation of his conduct." We see the same thing in the family
setting, in which punishment is inflicted when it is deserved, but always
for the purpose of improving the child. In a family, there is retribution
but never revenge.' 5

Most people agree that retribution serves this sort of wholesome
and necessary function in a criminal justice system. But there is, or
would be if the matter were discussed, great disagreement with the
suggestion that revenge should have a recognized place in such a sys-

43 PAUL TILLICH, LOVE, POWER, AND JUSTICE (1954).
4 A man may say to another: 'I know your criminal deed and, according to the demand

of justice, I should bring you to trial, but because of my Christian love I let you go.'
Through this leniency, which is wrongly identified with love, a person may be driven to-
wards a thoroughly criminal career. This means that he has received neither justice nor
love, but injustice, covered by sentimentality. He might have been saved by having been
brought to trial after his first fall.

Id. at 13-14.
45 This discussion casts doubt upon the generally accepted notion that retribution is imposed

purely for its own sake. This discussion suggests that retribution can be part of a reforming
context.
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tem. Many decent people would say that the lust for revenge should not
be legitimized or encouraged in any way. Certainly revenge has not
traditionally been considered one of the goals of the criminal justice
system.

It may be that victims would be healthier if they simply forgave
their attackers. There are religious traditions that teach various forms
of non-resistance and/or forgiveness of evil. Even the rabbinic tradi-
tion, one usually thought of as emphasizing legal response as opposed
to forgiveness, taught that the righteous should not punish. 46

The authors agree that revenge can be harmful and also agree that
this society is already filled with the desire for it. It is true, for exam-
ple, that the desire to "get even" is one reason people are shot during
traffic confrontations. We are not claiming that the desire for revenge
is an unambiguously positive, inherent human trait.

But we cannot condemn revenge either. It is bad for people to be
victimized. And it is not enough to "work through it." The wrongness
of what has been done to the victim must be confronted. The rage the
victim feels is not wrong in itself, though it is certainly dangerous. That
people feel victimized when they should not, is no reason to condemn
the need for revenge when profound victimization has taken place.

In any event, whatever we think of revenge, the desire for revenge
certainly is a current, deep American trait. Even though revenge may
be psychologically and morally bad for people, nevertheless crime vic-
tims in our system do want revenge and their claim to revenge is per-
fectly defensible. People who have been wronged, and who feel victim-
ized, have a right to a level of revenge that will help assuage their
victimization.

In a cultural context like ours, the criminal justice system had bet-
ter acknowledge and express that desire. If it does not, the desire for
revenge will be expressed in some new form, as the resurgence of the
death penalty in the 1970's shows. As Susan Jacoby argues so well in
her book, Wild Justice,7 that while forgiveness of one's assailant is an
available, even a worthy personal choice, it is not a good public policy.

Given the structure we have discussed, we propose that the goals
of criminal punishment be understood as including a degree of revenge

40 BABYLONIAN TALMUD, BERAKOTH, 7a; see generally Bruce Ledewitz & Scott Staples, Re-
flections on the Talmudic and American Death Penalty, U. FLA J.L. & PUB. POL'Y 33, 45 (1993).

' SUSAN JACOBY, WILD JUSTICE: THE EVOLUTION OF REVENGE (1983).
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by the victim, in order to help the victim reclaim herself from the de-
humanizing passivity of victimization. Thus the criminal justice system
might be said to serve the purposes of deterrence, incapacitation, retri-
bution, rehabilitation, and revenge. What role would the death penalty
serve if the goal of revenge were acknowledged?

Even in a world that acknowledged the desirability of satisfying
the need for revenge, the death penalty would not be a healthy or help-
ful response. First of all, our sanitized version of the death penalty -
quietly going to sleep from an injection, or even one jolt of electricity

is too easy. Mr. Harvey said that. s So did Miriam Shehane 9 In an
execution, the criminal may or may not suffer. Robert Willie was
frightened, but went to his execution pretty bravely. Ms. Shehane said
that she would never know what, if anything, Wallace Thomas felt.50

The death penalty is too easy in another sense. Revenge requires
that the suffering of the wrongdoer be linked to the wrongdoing. Other-
wise, an execution could be perceived as akin to a traffic accident.8 1

Nothing in the way we conduct executions ensures that that link will be
understood. When Pat Sonnier is portrayed in Helen Prejean's book as
afraid to die at his execution, he does not seem to link the execution
with any notion of what he deserves.52 Willie Darden, who was exe-
cuted in 1987, expressed the amoral attitude of death row before he
died: "We execute for heresy - for being different, or for being at the
wrong place at the wrong time."5"

In a macabre way, the death penalty can even enhance victimiza-

41 "Vernon says he feels it was too easy and quick for Willie, 'he didn't suffer no pain, and
my daughter had to.'" PREJEAN, supra note 30, at 214.

4 At the time Wallace Norrell Thomas was executed for the murder of her daughter, Ms.

Shehane said, "even though the execution ... was not as tortuous as what she went through, I
was happy that it was coming to pass." COLUMBUS LEDGER-ENQUIRER, July 14, 1990.

50 Id.
81 "And in his turn the man whose lot it was to be punished considered his punishment a

misfortune. He no more felt a moral pang than if some terrible unforseen disaster had occurred, if
a rock had fallen and crushed him." FRIEDRICH W. NIETZSCHE, THE BIRTH OF TRAGEDY AND
THE GENEALOGY OF MORALS 215 (F. Golffing trans. 1956).

82 PREJEAN, supra note 30, at 68.
88 Willie Darden, An Inhumane Way of Death, in FACING THE DEATH PENALTY, supra note

40, at 204. It is unfair to criticize Willie Darden, who was executed for a crime he may well not
have committed. Nevertheless we do not execute for "being in the wrong place at the wrong
time." We execute for murder. And the fact that someone on the row could write such a thing and
mean it generally, shows how little moral sense the death penalty inspires among those who are to
die.
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tion. Sister Helen tells that Pat Sonnier, who killed two young people,
asked forgiveness from only one of the two fathers who watched the
execution, leaving the father of the other victim to exclaim right there
at the execution, "what about me?" 5 ' There is no reason to think that
Pat Sonnier did this maliciously, but why should Sonnier have a forum
in which he gets the last word? An execution inevitably invests the
criminal with a dignity and weight he does not deserve.

Victims are also victimized by the long time that cases take to
reach execution. Family members wait years before the criminal is exe-
cuted. Then they say, pathetically, now I can rest because justice has
been done. They have wasted years waiting for the sanction to be car-
ried out.

Many people want to shorten the time by curtailing federal habeas
corpus and so forth. But, given the finality of death, it is always going
to take some substantial amount of time to execute a prisoner. In con-
trast, the advantage of a long, determinate jail sentence is that once the
defendant is convicted, he immediately begins to serve his sentence and
serves precisely the time announced. Then, even if appeals are endless,
the punishment continues the entire time. The family can experience
closure right away.

The need for revenge in a criminal case is immediate. If the need
festers - if victims are asked to wait for years for the only sanction
they think of as punishment - naturally they will experience frustra-
tion and will have a harder time getting on with their lives. The prob-
lem, however, is not the appeals system, but the death penalty itself.

Usually there is a long wait for an execution. But sometimes the
problem with the death penalty is that execution is too quick. When
victims say that, they usually mean death was insufficiently painful.
But execution is too quick in a different sense. Once an execution is
over, if a victim's rage has not been assuaged, the criminal is now out
of reach.5 5 An execution is final. If that brings catharsis, then the vic-
tim may be helped. But if there is a sense of something unfinished,
resolution is no longer possible. That was Vernon Harvey's experience.

" PREJEAN, supra note 30, at 93.
55 Vernon Harvey still cries and is still full of rage, even after the execution. Sister Helen,

who becomes close to him, observes, "I know that he could watch Robert killed a thousand times
and it could never assuage his grief. He had walked away from the execution chamber with his
rage satisfied but his heart empty. No, not even his rage satisfied, because he still wants to see
Robert Willie suffer and he can't reach him anymore." Id. at 226.
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If the criminal were still alive, on the other hand, the victim could do
more - either somehow to strike out at the criminal or finally, in some
sense, to be reconciled to him.

All of the above are reasons why the death penalty is not as good
for victims as they themselves think it is. But there is more. The death
penalty is actually bad for victims.

To return to the point of the first section, the death penalty is very
cruel. That means that the people who seek it are being very cruel.
What happens to people who are that cruel? What happens to a society
that is that cruel? No one who kills emerges unscathed.

As we stated above, we grant the need of many victims to express
the desire for revenge. We are not proposing that they forgive and for-
get. But some mode other than the death penalty or LWOP must be
found. Revenge is always cruel, but in a context in which the prisoner
is not ultimately smashed, by execution or LWOP, the cruelty of re-
venge is limited. A limit on cruelty of course would save the prisoner. It
would save society. But it is important to see that a limit on cruelty
would also save the victim.

However, if not the death penalty, then what practice would allow
the victim of violent crime - the surviving family member in a homi-
cide - to satisfy her desire for revenge, and yet would not be exces-
sively cruel, could be accomplished relatively easily and quickly, and
would in the end serve the criminal's interest in reform and society's
interest in retribution and rehabilitation?

As Part A made clear, the authors favor abolishing the death pen-
alty and LWOP. But we have no practical substitutes for them. The
death penalty and LWOP are cruel. But simple determinate sentences
are no great improvement. They do nothing for victims. Nor will they
be adopted anyway. The authors did, however, conduct a thought ex-
periment designed to take seriously the premises of death penalty sup-
porters and victims' groups.

What would happen if, instead of the current death penalty and
LWOP systems, we immobilized the criminal and then permitted fam-
ily members or their representatives to apply torture - let us say flog
the murderer as severely as they chose, consistent with the murderer's
life and health - for some substantial period of time, days certainly.
In that way, the criminal's sense of dread over time would help sustain
the torture. Or, if surviving family members did not wish to participate,
they could watch. If they did not wish to watch, they could still have
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satisfaction in knowing that torture had been applied. What would be
the affect of such a sanction?

The effect on victims like Vernon Harvey would be immediately
beneficial. The scream of the murderer is, after all, what he really
wanted to hear. Perhaps that is what all victims want. Or, if not to
hear the screams, then at least to know that the murderer was scream-
ing. Let him beg for mercy, as his victims no doubt did. And let him
not receive it, as they did not.

This torture by victims would not last very long in practice. Since
these family members are fundamentally decent people, they will be
sickened pretty quickly by the criminal's screams, though they may
claim differently beforehand.

But not much suffering is needed. Mr. Harvey wanted to smash
Robert Willie, as Hallie puts it, but he was never able to do so. If,
however, Harvey really could have smashed him, Harvey would have
been sated. No longer would he have had to live with the rage he still
felt, even after Willie's execution. We believe that victims deserve this
satisfaction, so that their victimization can end.

In Hallie's terms, the rage manifested by victims is related directly
to their passivity. Once a family member says "enough" to torture or
decides that torture need not occur at all, that passivity would be auto-
matically replaced. Making the personal decision to stop would be far
more effective in ending victimization than having the State carry out
an execution, which the family member, at most, can only observe.

Victims would also benefit because this form of revenge would be
carried out with dispatch - closer in time to when victims need it. As
bad as flogging is, it is not like an execution. Courts probably would
not grant stays readily in such a system.

The murderer could also benefit from physical punishment. There
is at least the hope that the severe pain would provide the shock neces-
sary to break the shell of unreality with which the murderer surrounds
himself. Criminals often do not feel the pain of their victims. Nor does
the formal unreality of execution help them to do so. But, in the con-
text of the brutal murders involved here, the whip or the screw is close
to what the criminal did to his victim. He may remember.

Another advantage for the criminal is that torture does not feed
his own megalomania. Torture does not give to the murderer any false
weight or dignity. There are no last words to further torture family
survivors. Who cares what a murderer has to say? The criminal should
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not be encouraged to see himself as important.
Society would certainly benefit. Once the torture were over, the

institutional cruelty of LWOP could be dispensed with. Torture is, af-
ter all, horrible. Once a criminal had experienced such pain, the prisons
could get back to the business of trying to repair these broken crea-
tures. Obviously, incapacitation still would have to be served, and retri-
bution and deterrence would still require a substantial period of incar-
ceration; but, since the victims would be satisfied, society could reduce
its own retributive impulse and concentrate on changing the criminal.
In other words, society also could get on with life and could get beyond
the current obsession with retribution.

The reader may assume that the torture we describe would only
further harden the criminal - that it would render any rehabilitation
impossible. That is possible. But not much rehabilitation goes on now.
We think it more likely, however, that the criminal would experience
torture as release and the pain as a promise of possible forgiveness.
Indeed we think the severity of pain is necessary to make forgiveness
possible. How could the torture murderer of a little child ever be reha-
bilitated unless the punishment were extreme? The criminal himself
can sense this. Penance and forgiveness are possible and were always
part of the religious context of punishment, even for brutal crimes. But
they require severe sanctions. We have gotten away from penance and
forgiveness. Instead, we commit the far more brutal act of giving-up on
the criminal through execution or LWOP.

III. AMERICA CANNOT PUNISH

In Part I, we argue that the death penalty and LWOP, and indeed
by implication much of the prison system, violate the Eighth Amend-
ment. The defensible, but impractical, solution we recommend is to
spend much more money on the system. But that is not going to hap-
pen. In Part II, we consider torture as a possible criminal sanction. But
this society is not going to do that either.

We imagine that readers reacted to Part II in much the same way
that we reacted - with disgust. Naturally, the very idea of torture
horrifies everyone. Abolitionists, death penalty supporters, victims'
groups would all instantly reject flogging and flaying of criminals.

But why not flog them? We kill these people now. Or, we leave
them to rot with our promise that they will never get out of jail. We
execute them or give them LWOP specifically because, we say, they
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deserve it for what they did. But, on the same lex talionis principle
under which both the death penalty and LWOP are usually justified,
many of these criminals deserve torture. Nevertheless, we will not tor-
ture them.

American intuitions at this point are bizarre, though we admit we
share them. Somehow, Americans feel it is worse to flog a prisoner
than to kill him. Worse to torture him in body than to torture his soul
by confining him in violent, degraded surroundings for, literally, the
rest of his life. What is behind this ridiculous squeamishness? Why do
we as a society show little hesitancy doing far worse to the criminal
than torturing him, but cannot face the criminal's physical agony?

Partly, the answer is that we want distance. Flogging is touching.
Flogging means hearing screams. The execution is carried out quietly,
with great dignity. We do all we can to avoid hearing the screams of
the condemned - though, really, would it not be better if the con-
demned were dragged to the electric chair begging for mercy and
screaming that they were sorry? 56 Would it not be better if the con-
demned did break down? The victims would feel better. The retribution
would be worse. The deterrent effect, if any, would be enhanced. Why
then does it horrify us? Such screams would just be the reality of exe-
cution behind the polite mask.

The problem for all of us is that such a display would be too per-
sonal. Retribution has become an abstract theory that we do to some-
one. The dignified execution or the forgotten LWOP removes us as far

" But such demonstrations are not what we want. Sister Helen tells a story of her conversa-
tion with Warden Blackburn before Robert Willie's execution:

I know that's what this warden wants more than anything else - for the execution to
go as "smoothly" as the others have gone. Above all, he doesn't want a Leandress Riley
scene-any warden's execution nightmare.

Riley was a black man executed in San Quentin's gas chamber on February 20, 1953.
He was small, only eighty pounds or so, and he was terrified. The guards had to carry him
screaming and struggling into the gas chamber where, with difficulty, they strapped him
into the metal chair and bolted the door. But just before they dropped the cyanide pellets
into the vat of acid, Riley managed to pull his slim wrists out of the restraints and jumped
up, racing around inside the chamber, beating frantically on the glass windows where wit-
nesses and media watched horrified. Prison officials had to stop the process, open the cham-
ber, and strap him in again. This happened three times. And then he screamed in terror
right up to the end, right up until he inhaled the gas.

Word has it that most of the guards who worked on Riley's "tactical unit" could never
work another execution. I think Blackburn knows that if any inmate is a "fighter," it's
Robert Lee Willie. I know he wants to get any kind of reassuring signal he can that this
man is going to go peacefully.

PREJEAN, supra note 30, at 190-91.
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from the criminal as it is possible to get. Surprisingly, although every-
one in this society is sincerely afraid of crime, we have little feeling of
personal involvement with the criminal or the victims.

There is a difference in reaction between being the victim of a
particular crime by a particular criminal, on the one hand, and soci-
ety's general reaction to crime, on the other. The particular victim can
certainly imagine, and some would no doubt favor, physical torture of
the criminal. But the rest of us, including victims' groups, do not have
the same passion to confront crime in general. Indeed, for all the talk
about victims, there is little indication that society cares about them
very much. Support for them in pushing for executions partakes of a
degree of voyeurism, wishing to experience execution vicariously. The
authors doubt that there is much true outrage about horrible, violent
crimes. People certainly watch movies about these crimes and read ac-
counts of them. Are we horrified or titillated? Or, as executions mount,
are we not really bored?

It is possible for people in a society both to be frightened about
crime and also to distance themselves from caring about the human
consequences of crime. Such a society would be callous and violent,
cruel to its prisoners and indifferent to its victims. That is our society.

It does not seem to us that such a society is capable of punishing.
Punishment must be personal. Even if a society executes its prisoners, it
must do so in a sincere, personal way. If the society really does not care
whether the prisoner is executed or not, if it does not expect the execu-
tion to lead to salvation for the prisoner or reconciliation for the victim,
then its executions are mere slaughter. Then people are killed because
it is too much trouble to keep them alive.

We have become so far degraded into impersonal responses that
we have forgotten that the death penalty always operated in the past in
the context of redemption. The prisoner always went to God cleansed
by his earthly punishment. Execution was always in this sense for the
criminal's own good.

It may seem that the loss of a sense of redemption is purely a
result of the secularization of American life. This is not necessarily the
case; however, a secular worldview need not lose all sense of redemp-
tion. There does exist the secular possibility of a meaningful death.

Consider the words of Sydney Carton at the end of A Tale of Two
Cities:

I see the lives for which I lay down my life, peaceful, useful, prosperous and
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happy, in that England which I shall see no more .... It is a far better thing
I do than I have ever done; it is a far far better rest that I go to than I have
ever known.57

One can sacrifice himself to save a friend or for a cause. And one can
do this, as does Carton, without promise of heaven. In war, such sacri-
fices are common. But firefighters and parents behave in much the
same way in everyday life. The secular can retain the image of a mean-
ingful death.

But the American criminal justice system does not retain that im-
age. No one in our system believes that an execution in some sense
redeems the life of the murderer. That is why we execute in silence.
We do not announce to the condemned, "You are to die for the life you
wrongly took. May your death bring closure to the suffering you have
caused. May you yourself die with a cleared conscience, having paid as
well as one can for the evil you have done." We lack sufficient serious-
ness for such talk. We would have to confront the murderer personally
to speak to him in this way.

American society cannot imagine redemption in the context of
punishment. Judith Shklar explains this in describing Kant's liberal
aversion to cruelty. The liberal democrat does not owe other men
"pity," "because this might humiliate the recipients." He owes them "a
respect for their rights, decent manners, and an avoidance of calumny,
pride, and malice. These also humiliate people." The liberal preserves
"his own self-respect and that of others, neither demanding nor endur-
ing civility."58

I imagine Shklar would call torturing a prisoner until he begs for
mercy a quintessential form of humiliation and she would be right. In
contrast, our distancing executions and LWOP allow criminals to re-
tain their "self-respect."

That is the problem. Redemption is impossible when the sinner
retains self-respect. Robert Willie should not be permitted to retain any
self-respect. He should feel humiliated by the depths to which he has
fallen. Judith Shklar's thin Kantian liberalism allows to the State only
enough physical power to protect society. But her State does not retain
moral superiority over the criminal. Seeking to destroy the criminal as

"" CHARLES DICKENS, A TALE OF Two CITIES, in 15 THE WORKS OF CHARLES DICKENS 468-
69 (Nat'l ed. 1868).

SHKLAR, supra note 12, at 233.
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he is and renew him, which is the essence of redemption, would be a
violation of liberal principles.

But, it follows, that if you cannot redeem, you cannot punish. De-
struction of personality is what punishment is. Shklar's respect for the
individual renders punishment impossible as well. This individualism is
the reason we have the prisons and executions that we do. We do not
believe we have the right to change people. And if we kill them or lock
them up forever, we do not have to change them.

Both the political left and the political right reflect this individual-
ism. For the left, the murderer is himself a victim of social forces, but
because there are no a priori grounds to judge moral worth, social in-
tervention into his lifestyle is not permissible. For the right, the crimi-
nal is a weird sort of hero - the rugged individualist who, though im-
moral, is entitled to act on his "free will" until the end. Neither
position allows for true punishment.

If punishment always coercively aims at the destruction of the per-
sonality and the creation of a new person, is punishment not always
cruel? Yes. Always. Punishment always involves suffering. Punishment
always is activity smashing passivity.

But the very hope for redemption limits the cruelty inherent in
punishment. The hope is not that the person be destroyed but that he
be renewed. Not that he be smashed, but that he be constructed on a
new foundation. It is true that there cannot be punishment without cru-
elty. But this cruelty has a hope and purpose about it that makes it
easier to bear - for us, for the victims, and for the criminal. The
Eighth Amendment can be read to allow this much cruelty.

Although the authors do not have the solution for violent crime,
we feel confident in condemning the death penalty and LWOP as too
cruel to permit. We also are confident that crime will not be addressed,
criminals will not be reformed and victims will not be assuaged until
our correctional institutions become places of harsh punishment, sin-
cere repentance and caring forgiveness.
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