
COMMENT
THE IMPOSSIBILITY OF IMPARTIALITY:

INTEREST IN JUDICIAL REFLECTION As A DENIAL OF DUE PROCESS
FOR A CRIMINAL DEFENDANT

Our criminal justice system is founded upon a public faith and
confidence in the impartial execution of duties by all of the important
actors in the system.' Of each of the institutions within this system,
none is more important than the judiciary. As Justice Stewart has writ-
ten, "There could hardly be a higher governmental interest than a
State's interest in the quality of its judiciary."2 In a criminal trial or
appeal, an impartial judge, a disinterested and neutral judiciary, is es-
sential to provide and to retain actual and apparent adjudicatory fair-
ness. Such impartiality is the "life of justice." A judge must be free
from any pressure, bias, influence or interest that could impugn her
objectivity. She must be free to make a fair and just decision on the
facts and on the law. As Justice Frankfurter explained,

When there is ground for believing that such unconscious feelings may oper-
ate in the ultimate judgment, or may not unfairly lead others to believe they
are operating, judges recuse themselves. They do not sit in judgment. They do
this for a variety of reasons. The guiding consideration is that the administra-
tion of justice should reasonably appear to be disinterested as well as to be so
in fact."

Numerous factors, interests and consequences may jeopardize the
actual or perceived impartiality of a judge. A judge's personal hostility
towards a particular defendant may impugn impartiality.6 Ex parte

Young v. United States, 481 U.S. 787, 814 (1987).
Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 848 (1978) (Stewart, J.,

concurring).
3 Walker v. Lockhart, 726 F.2d 1238, 1259 (1984) (Bright, J., dissenting).
' Public Utilities Comm'n v. Pollack, 343 U.S. 451, 466-67 (1952) (Frankfurter, J., recusal

opinion).
5Offutt v. United States, 348 U.S. 11 (1954) (holding that judge's personal hostility to con-

tempt defendant warranted retrial before a different judge); Taylor v. Hayes, 418 U.S. 488 (1974)
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communications with the judge may require recusal.6 A judge's pecuni-
ary interest in the outcome of the case, direct or indirect, may endan-
ger neutrality.7 A judge cannot simultaneously engage in prosecutorial
and adjudicative functions in the same case.8 Other circumstances and
judicial actions have also been presumed or determined to infect the
criminal trial with bias or judicial partiality. Most of these have been
litigated, argued and resolved by the United States Supreme Court.
One important source of influence and bias has, however, been largely
ignored: the prejudicial effects on a criminal trial when a presiding
judge is campaigning for reelection. This is the subject of this note.

In Part I, the evolution and dominance of the electoral method of
State judicial selection is considered. Part II highlights judicial vulner-
ability to potential bias and partiality. Part III tracks the jurispruden-
tial context of the Supreme Court's concern for due process and judi-
cial impartiality. Part IV presents the standard for due process
protection of a neutral judge and arbiter. Finally, Part V considers case
law attempts to apply this doctrine to the interest judges have in cer-
tain criminal cases as they attempt to gain reelection. The note con-
cludes that in the immediate-term, the Court should allow habeas
corpus relief upon a reasonably bright-line rule of law providing for

(holding that judge's marked personal feelings toward contempt defendant precluded a fair trial);
Mayberry v. Pennsylvania, 400 U.S. 455 (1971) (finding that judge's vilification of contempt de-
fendant meant judge could not fairly try case).

Additionally, personal predisposition against a criminal defendant may include circumstances
in which a defendant was known to the judge and over whom the judge had exercised earlier
discretion. See Delvecchio v. Illinois Dep't of Corrections, 8 F.3d 509 (7th Cir. 1993) (disqualify-
ing judge who served as prosecutor in previous unrelated charges against criminal defendant).

6 United States v. Quattrone, 149 F. Supp. 240 (D.D.C. 1957) (holding that judge should
voluntarily disqualify himself after an individual known to the court inquired about the case).

7 Tumey v. Ohio, 273 U.S. 510 (1927) (disqualifying judge for direct pecuniary interest since
he received five dollars per conviction); Connally v. Georgia, 429 U.S. 245 (1977) (finding statu-
tory scheme that paid nonsalaried justices five dollars per search warrant granted was not
permissible).

Such pecuniary interest may also be indirect. Ward v. Village of Monroeville, 409 U.S. 57
(1972) (disqualifying judge who did not receive direct compensation but who was otherwise re-
sponsible for village finances); Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813 (1986) (disqualifying
appellate justice who had a pecuniary interest in case when he was at the time litigating his own
case before the same court system upon the same legal issues).

8 In re Murchison, 349 U.S. 133 (1955) (holding that judge may not serve as prosecutorial
one-man grand jury and judge in same case); Byrd v. United States, 377 A.2d 400 (App. D.C.
1977) (holding that defendant's right to fair trial was violated when trial judge induced guilty
plea by counseling defendant that his alibi would likely fail before jury).

[Vol. 4:2
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mandatory disqualification of judges running for reelection in "sensa-
tional" cases. In the longer-term, the Court should consider an exercise
of its supervisory powers to curtail or eliminate the electoral method of
State judicial selection.

I. ELECTORAL SELECTION OF JUDGES.

Forty-two states elect their judges." The exceptions include Dela-
ware, Hawaii, Massachusetts, New Hampshire, Rhode Island, Ver-
mont, and Virginia.10 Three types of elections predominate. Partisan
elections require candidates for judicial office to affiliate themselves
with a political party and often require such party's nomination." Non-
partisan elections generally are not associated with particular political
parties and allow multiple candidates to run in the election.12 A final
form of electoral selection is the "retention" election.' Retention elec-
tions are most typically based upon the "Missouri Plan," whereby a
merit selection commission nominates several candidates from which
the governor selects the judge. The judge is then subject to periodic
retention elections in which the voters vote for or against an individual,
incumbent candidate rather than choosing from a multiple-candidate
field. 4

From a historical perspective, judicial electoral selection is a popu-
list concept that does not find its root in the original thirteen states or
in the United States Constitution. Federal judges are appointed for life

9 COUNCIL OF STATE GOVERNMENTS, THE BOOK OF STATES 1986-1987, at 161-63 (1987).
See also Stuart Banner, Disqualifying Elected Judges from Cases Involving Campaign Contribu-
tors, 40 STAN. L. REV. 449, 452 (1988).

1" Mark A. Grannis, Safeguarding a Litigant's Constitutional Right to a Fair and Impartial
Forum: A Due Process Approach to Improprieties Arising from Judicial Campaign Contribu-
tions from Lawyers, 86 MICH. L. REV. 382, 382 (1987).

" L. BERKSON, ET AL., JUDICIAL SELECTION IN THE UNITED STATES: A COMPENDIUM OF
PROVISIONS 1-46 (1980).

12 Id.
"s This latter form of electoral selection (or more appropriately "reselection") is often not

characterized as an election method because the majority vote is only taken to retain judges who
already hold office. For the purposes of this note, however, these merit selection, electoral reten-
tion states are considered from the same perspective as the pure electoral state systems. The pres-
sures judges may be exposed to upon their reelection campaign are the same for each system,
regardless of how judges were initially chosen. In fact, the issues discussed in this note have little
application to electoral candidates who are not presently holding a judicial office.

" Henry R. Glick, The Promise and the Performance of the Missouri Plan: Judicial Selec-
tion in the Fifty States, 32 U. MIAMI L. REV. 509 (1978).

19941



CIVIL RIGHTS LAW JOURNAL

and all thirteen of the original states selected judges by either legisla-
tive or executive appointment.' 5 In fact, popular elections for judges
were unheard of during colonial times. 6 This pattern began to change
at the beginning of the nineteenth century. During that period, the
majoritarian, populist revolt against government officials perceived to
be beyond the political reach of a state's citizenship permeated the ju-
diciary.1 7 This shift continued and greatly affected the process of judi-
cial selection. As one author noted, "Notwithstanding eloquent warn-
ings from Justice Story and others, the trend accelerated during the
Jacksonian period and through the Civil War."" a In response to these
political movements, and as new states were thereafter admitted to the
Union, the electoral system of judicial selection came to dominate."
Nevertheless, it can hardly be concluded that a Jeffersonian model of
elected representation for the judiciary was originally intended by this
nation's founders.20 Rather, attacks on an appointed judiciary were
clearly supported by those in the political minority and were certainly,
from the standpoint of the original framers, the least attractive conse-
quence of this populist movement."

Numerous issues and concerns could be addressed as arguments
for or against electoral selection of state judges. Most obviously, propo-
nents argue that an elected judiciary is properly more accountable to
the state's citizens. Just as Thomas Jefferson criticized the Federalist
judiciary for thwarting the will of the majority, modern critics have
often attacked the seemingly antimajoritarian decisions of federal and
state judges. 2 However, the notion of judicial political accountability is

" A. VANDERBILT, THE CHALLENGE OF LAW REFORM 14 (1955).
Joseph R. Grodin, USC Symposium on Judicial Election, Selection, and Accountability:

Article: Developing a Consensus of Constraint: A Judge's Perspective on Judicial Retention Elec-
tions, 61 S. CAL. L. REV. 1969, 1970 (1988).

17 Id.
" Larry W. Yackle, Choosing Judges the Democratic Way, 69 B.U. L. REV. 273, 285 (1989).
" Grodin, supra note 16, at 1971.
20 In fact, Thomas Jefferson did not originally support limited tenure and electoral accounta-

bility for judges. Rather, his criticism finds its origin in his political opposition to Federalist judges
and the effects of the decision in Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). E. HAYNES,
THE SELECTION AND TENURE OF JUDGES 90-101 (1944).

" It cannot be argued that the founding States or Constitutional framers intended an elected
judiciary. None of the original States allowed for elected judges until 1846. In that year New
York began a shift that within ten years culminated in 15 of the 29 States in existence in 1846
amending their constitutions to provide for popular election of judges. Id. at 100.

" Robert S. Thompson, Judicial Independence, Judicial Accountability, Judicial Elections

[Vol. 4:2
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limited at best. First, as discussed earlier, the original force behind
electoral judicial selection was an effort to provide "an equal right of
citizens to aspire to a term of any position, coupled with distrust of
empowering any man to place his friends in public offices, as much as it
was popular control of public policy. ' 'aa However, an independant, non-
directly accountable judiciary was seen by this nation's founders as a
key ingrediant of the separation of powers model. Second, there is a
strong argument that the role of the judiciary is fundamentally differ-
ent from that of popularly-elected legislative and executive officials.
The latter must consider the views and preferences of the current ma-
jority, which is not necessarily true, or even desirable, for the judiciary.
That institution's role is to, at times, be antimajoritarian, to resist the
immediate passions of the majority for the sake of the longer-term
objectives of the laws and constitution-based values of the community.
Professor Yackle explains,

Raw majoritarianism, which chooses policies by a barren show of hands, may
sacrifice the interests of the politically disadvantaged .... Our best scholar-
ship demonstrates that the task assigned to judges in constitutional cases is
emphatically not to exercise majoritarian power but to enforce admittedly
nonmajoritarian principle - which may conflict with majority preferences of

and the California Supreme Court: Defining the Terms of the Debate, 59 S. CAL. L. REv. 809
(1986) (arguing that the 1986 California Retention election results were perceived as justified as a
response to an unrestrained, antimajoritarian California Supreme Court). "[T]he way the justices
have chosen to employ their is very much a legitimate issue in the election campaign, and . . .
voters should not permit lawyers to evade serious discussions of the substantive issues by invoking
platitudes about judicial independence and the dangers of politicization." P. JOHNsON, THE
COURT ON TRIAL: THE CALIFORNIA JUDICIAL ELECTION OF 1986, at 5 (1985), quoted in Grodin
supra note 16, at 1977.

Purported concerns for accountability also have also been asserted at the federal level. In his
nominating speech of Robert Bork for Associate Justice of the United States Supreme Court,
President Reagan emphasized the strengths of the nominee, who would not "invent new or fanci-
ful constitutional rights" for criminals and against the will of the American people. Address to the
Nation on the Nomination of Robert H. Bork to be an Associate Justice, 22 WEEKLY COMP.
PRES. DOC. 1171 (Oct. 14, 1987).

"' Hans A. Linde, USC Symposium on Judicial Election, Selection and Accountability:
Comment: Elective Judges: Some Comparative Comments, 61 S. CAL. L. REv. 1995, 1997 (1988).

There may be some basis to the position that a popularly-elected judiciary affords a greater
opportunity for participation by citizens that might otherwise be shutout of the process. An ap-
pointment based method of judicial selection might exclude a greater number of minority candi-
dates than would an electoral system of selection. For a discussion of these issues, see Yackle,
supra note 18, at 302, n.102.

1994]
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the moment.2 4

It is, in fact, this very concern - the danger that elected judges will
serve fluctuating tides of majoritarian pressure - that poses the great-
est danger to criminal defendants appearing before such judges. Unlike
other government officeholders, judges need insulation from popular
pressure, particularly when that pressure is extended through the
electorate.

II. POSSIBILITY OF PREJUDICE.

Criminal defendants may come before a state judge who is run-
ning for reelection at either a trial or an appellate level. The pressures
faced at each point and at each level of a criminal trial or appeal will
likely vary only in degree. The greatest amount of attention has been
focused on the selection of and pressure placed upon appellate judges.15

This may or may not be appropriate. While policy issues are more
often decided at an appellate level and while an appellate decision re-
versing a criminal conviction or frustrating a death penalty sentence
may sometimes receive a great deal more publicity than the actual
trial, the issues decided by the trial judge may more regularly expose
that judge to focused public criticism. This is particularly true for
judges who are locally elected. Furthermore, in deciding trial matters
and collateral review questions, a trial judge may well be less likely to
resist public pressure because she may hold the belief that her mistakes
can always be corrected at an appellate level, which would, of course,
avoid the negative publicity the trial judge may otherwise face .2  Jus-
tice Linde of the Oregon Supreme Court emphasized the susceptibility
of lower court judges to public pressure:

The individual trial judge has more power and discretion than the individual
judge of an appellate court. An appellate judge can accomplish nothing (at
least nothing worth mounting a major campaign about) without persuading at
least one colleague and, ultimately, a majority of the state's highest court.

2 Yackle, supra note 18, at 273, 285-86.
26 For example, consider the 1986 California Retention election and the continuing contro-

versies surrounding the selection of Associate Justices for the United States Supreme Court.
26 In fact, this notion of "passing the buck" to the next highest level of review has been

presented as a defense of electoral selection because a pressured state judiciary that gives into this
pressure is still subject to federal review by non-elected, Article III judges. Thompson, supra note
22. This argument is infinitely regressive.

[Vol. 4:2
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Trial judges individually set bail, believe or disbelieve opposing versions of
arrests and searches, accept or reject plea bargains, allow or control question-
able trial tactics and jury arguments, impose sentences and conditions of
probation.

27

Particularly given the deference provided to the trial court as the finder
of fact, any consideration of impartiality, bias or interest must start at
this initial level of judicial review.28

Bias or interest can enter into all of a trial judge's decisions. While
the jury will generally be relied upon to resolve factual disputes, a
judge may still be required to decide some factual issues.2 9 Sources of
pressure or influence may also affect a judge's application of the law.
Nearly all collateral matters, such as validations of arrests and search
warrants, appointment or disqualification of counsel, or most impor-
tantly, issues of jury selection, are decided by the trial judge and are
given great deference by the appellate court. Generally, an appellate
court will not vacate a trial judge's finding of fact unless it is clearly
erroneous.30 Many of the trial court's rulings will only be reversed on
appeal for abuse of discretion.3 1 Because so many of a trial judge's de-
cisions are not subject to substantial review, questions of partiality and
bias must be fully addressed at that level.

Judges are human. This is the underlying truism behind much of
the Supreme Court's reasoning in regard to judicial disqualification.
While judges are obligated to perform the Herculean task of imposed
objectivity, the Court will not necessarily presume success in this effort.
Judges are vulnerable to the same influences as an "average man. '"32

27 Linde, supra note 23, at 1997.
28 This note will continue to discuss the pressures imposed on trial judges as fully analogous

to those imposed on appellate judges. To the extent that there are differences not directly dealt
with in this discussion, it is presumed by this author that those pressures, while possibly different
in application (an appellate judge ruling the death penalty as violative of the State Constitution
versus a trial judge who consistently imposes a high burden on prosecutorial evidence), are funda-
mentally similar (as the nature of the actual psychological pressure felt when considering their
chances of reelection when labeled "soft on crime").

29 See, e.g., Bose Corp. v. Consumers Union, 466 U.S. 485, 510 (1984) (allowing indepen-
dent appellate examination of trial record in some cases); Jackson v. Denno, 378 U.S. 368, 377
(1964) (allowing judge to pass on voluntariness of confession).

30 E.g., Fed. R. Civ. P. 52(a).
3' Additionally, most matters will not be reviewed by the appellate courts (and especially a

federal court on collateral habeas corpus review) if there is harmless error. See Chapman v. Cali-
fornia, 386 U.S. 18 (1967).

3' Tumey v. Ohio, 273 U.S. 510 (1927).

1994]
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Though in dissent, the language of Justice Black in Green v. United
States is instructive.

[Judges] remain human even after assuming their judicial duties. Like all the
rest of mankind they may be affected from time to time by pride and passion,
by pettiness and bruised feelings, by improper understanding or by excessive
zeal. Frank recognition of these common human characteristics, as well as
others which need not be mentioned, undoubtedly led to the determination of
those who formed our Constitution to fragment power, especially the power to
define and enforce the criminal law.3"

Judges at the trial and appellate level may act on their personal
interests; however, this will not always be the case. Even when tempted
or pressured, many and perhaps even most judges will follow the law
and their disinterested conscience. But "rarely" or "unlikely" is not a
sufficient safeguard. More is required to satisfy due process.

III. IMPORTANCE OF IMPARTIALITY.

An analysis of the legal issues surrounding the partiality of a
judge seeking reelection must begin with a consideration of three legal
conclusions. First, the right to an impartial, disinterested judge is an
essential right of fundamental fairness. Second, even the possibility or
chance of judicial partiality may require disqualification of the respec-
tive judge. Third, the law is concerned not just with actual justice but
also with the appearance of justice.

A. Fundamental Right to Neutral Arbiter

Initially, it is perhaps the most fundamental of rights provided to a
criminal defendant that he or she receive a fair trial before a neutral
arbiter. Neutrality is a value and objective closely guarded by the prin-
ciples of our Constitution and by the historical concepts of criminal
justice. 4 The right to an impartial jury has been provided through the
Sixth Amendment. The right to a disinterested and impartial judge has
generally been protected through the Due Process Clause.3 5 These

33 356 U.S. 165, 198-99 (1958) (Black, J., dissenting).
" "The requirement of neutrality has been jealously guarded by this Court." Marshall v.

Jerrico, Inc., 446 U.S. 238, 242 (1980) (discussing Tumey v. Ohio, Ward v. Village of
Monroeville, Offutt v. United States, and In re Murchison).

" "The Due Process Clause entitles a person to an impartial and disinterested tribunal in

[Vol. 4:2
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rights attempt to assure the individual criminal defendant that actual
fairness has been provided and protected. Their value has been empha-
sized by such reasoning as Justice Frankfurter's Sacher v. United
States dissent,

Bitter experience has sharpened our realization that a major test of true de-
mocracy is the fair administration of justice. If the conditions for a society of
free men formulated in our Bill of Rights are not to be turned into mere
rhetoric, independent and impartial courts must be available for their
enforcement.36

Nothing matters more to "the fair administration of justice" than the
neutrality and impartiality of the judge. Justice Frankfurter's oft-cited
language in Sacher has guided the Court's reasoning in many other
decisions. He explained,

Criminal justice is concerned with the pathology of the body politic. In ad-
ministering the criminal law, judges wield the most awesome surgical instru-
ments of society. A criminal trial, it has been well said, should have the atmo-
sphere of the operating room. The presiding judge determines the atmosphere.
He is not an umpire who enforces the rules of a game, or merely a moderator
between contestants. If he is adequate to his functions, the moral authority
which he radiates will impose the indispensable standards of dignity and aus-
terity upon all those who participate in a criminal trial.37

Chief Justice Marshall emphasized the importance of a complete
intolerance for judicial interest or bias in language cited in
O'Donoghue v. United States,"8

The Judicial Department comes home in its effects to every man's fireside; it
passes on his property, his reputation, his life, his all. [It is] to the last degree
important, that he [the judge] should be rendered perfectly and completely
independent, with nothing to influence or control him but God and his
conscience . . . .

both criminal and civil cases.. .. The neutrality requirement helps to guarantee that life, liberty,
or property will not be taken on the basis of an erroneous or distorted conception of the facts or
the law." Marshall, 446 U.S. at 242.

36 343 U.S. 1, 23 (1952). Though the language cited was written in dissent, Justice Frank-
furter's opinion has been frequently cited in later majority opinions.

37 Id. at 38.
289 U.S. 516 (1933).

89 Id. at 532. (citing Chief Justice Marshall in the course of his debates before the Virginia

1994]
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B. Possibility of Judicial Partiality

Second, the Court must be concerned with even the possibility or
risk of judicial partiality. The constitutional protections offered to en-
sure a fair trial and impartial judge are systematic in their purpose.
They are not simply tied to the individual criminal defendant. They are
prophylactic in their coverage. The Court in In re Murchison con-
cludes, "Fairness of course requires an absence of actual bias in the
trial of cases. But our system of law has always endeavored to prevent
even the probability of unfairness."' 0 This requirement must be en-
forced through a rule of law that determines the fairness of a trial by
an exposure-to-influence standard, rather than a requirement for proof
of influence. The Court in Tumey v. Ohio held that "every procedure
which would offer a possible temptation to the average man as a judge
• ..not to hold the balance nice, clear and true between the State and
the accused, denies the latter due process of law."' 1 Both In re Murchi-
son and Tumey have been recently applied by the Court.42

C. Appearance of Justice

An impartial judiciary protects the individual criminal defendant
actually on trial. But this is not its only function. An appearance of a
neutral tribunal is required to assure its systematic well-being. This end
is less concerned with the individual and more concerned with an "ap-
pearance of justice." This is the third of the legal conclusions that form
the basis of any substantive examination of judicial impartiality. Even
absent some "actual" unfairness, the "appearance" of injustice, if im-
plicated, independently compels judicial attention. As a fair trial pro-
vides actual fairness, it must also insure the appearance of the same by
" 'generating the feeling, so important to a popular government' . ..
that no person will be deprived of his interests in the absence of a pro-
ceeding in which he may present his case with assurance that the arbi-
ter is not predisposed to find against him.' 43 This essential "appear-
ance" of impartiality and justice is so essential that the Court has held

State Convention of 1829-1830).
40 349 U.S. 133, 136 (1955).
41 273 U.S. 510, 532 (1927).
4' Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813 (1986).
41 Id. (quoting Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 172 (1951) (Frankfurter, J.,

concurring)).

[Vol. 4:2



IMPOSSIBILITY OF IMPARTIALITY

that even if no actual bias is demonstrated, reversal or judicial disquali-
fication may still be necessary. Justice Frankfurter established in Offutt
v. United States44 that actual bias is not the only question at issue.
Independently, "[Jiustice must satisfy the appearance of justice."' 8

Citing Frankfurter's language, Justice Black explained in In re Mur-
chison that a rule siding strongly against even the chance of prejudice
"may sometimes bar trial by judges who have no actual bias and who
would do their very best to weigh the scales of justice equally between
contending parties. But to perform its high function in the best way
'justice must satisfy the appearance of justice.' "46 This "appearance"
of justice has more than cosmetic value.

[C]onfidence in the Judiciary is essential to the successful functioning of our
democratic form of government. That form of government could not long sur-
vive if citizens could not have faith in the impartiality of judges. . . . [T]he

Court believes that a proper application of the standards, governing the ad-
ministration of criminal justice leaves no alternative. For those standards re-
quire the most scrupulous concern for appearances as well as for facts.'

Each of these three propositions provides part of the foundation
from which the effects of electoral pressure on a criminal trial can
properly be considered. The most general conclusion is that the stan-
dard for a determination of influence, interest, or bias must provide a
rigorous requirement of disqualification when any probability or ap-
pearance of unfairness or partiality exists.

IV. INTEREST OR POSSIBLE TEMPTATION.

The Due Process Clause protects a criminal defendant from hav-
ing to stand trial or argue a collateral question before a judge who has
an interest in the outcome of the case. As discussed above, there are a

" 348 U.S. 11 (1954).
45 Id. at 14.
46 349 U.S. 133, 136 (1955).
"' United States v. Quattrone, 149 F. Supp. 240 (D.D.C. 1957).
Despite the language of these cases, it must be noted that Chief Justice Rehnquist has (not

surprisingly) expressed some degree of skepticism regarding judicial disqualification. As one com-
mentator has noted, "[U]nless the current Chief Justice has changed his mind on this matter, at
least one member of the Supreme Court can be counted upon to ignore mere appearances of
impropriety if they are unaccompanied by reasonable probabilities of actual [bias]." Grannis,
supra note 10, at 390 n.48.

19941
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number of "interests" the Supreme Court has considered as sufficient
for disqualification."8 Not all such issues have constitutional implica-
tions.49 One authority has characterized the constitutional safeguards
as the "inner core of disqualification." 50 In defining this inner core, the
Court "has often borrowed common-law terms such as 'interest' or
'bias' as shorthand for the factual situations in constitutional 'impartial
forum' adjudication." 1 The standard for such a determination was es-
tablished in Tumey v. Ohio.52

Tumey addressed those circumstances in which common-law or
statutory standards for disqualification reach a constitutional magni-
tude. Tumey held that a mayor serving an adjudicative function, who
earned twelve dollars in costs for each conviction he imposed, had a
"direct, personal, substantial, pecuniary interest" in the outcome of the
case.58 Due process imposed a constitutional requirement that the
mayor be disqualified as judge in such cases.54 The language of the
decision is unambiguous and provides important guidance in resolving
such questions. The Court emphasized,

There are doubtless Mayors who would not allow such a consideration as $12
costs in each case to affect their judgment in it; but the requirement of due
process of law in judicial procedure is not satisfied by the argument that men
of the highest honor and the greatest self-sacrifice could carry it on without
danger of injustice. Every procedure which would offer a possible temptation
to the average man as a judge to forget the burden of proof required to con-
vict the defendant, or which might lead him not to hold the balance nice,
clear and true between the State and the accused, denies the latter due pro-
cess of law.55

Tumey confirms the above threefold reasoning that assurances of
impartiality must be procedurally-dictated, appearance-governed and

,1 See supra text accompanying notes 5-8.
" Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 820 (1986). See also FTC v. Cement Inst.,

333 U.S. 683, 702 (1948) ("[Most] matters relating to judicial disqualification [do] not rise to a
constitutional level.").

6' John P. Frank, Disqualification of Judges: In Support of the Bayh Bill, 35 LAw & CON-
TEMP. PROBs. 43. 45 (1970).

" Grannis, supra note 10, at 391.
82 273 U.S. 510 (1927).

I' Id. at 532.
54 Id.

55Id.
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otherwise fundamentally fair. Tumey presents two separate tests to
support such a mandate; either of which, if satisfied, requires disqualifi-
cation. The first test stems from the "direct, personal, substantial, pe-
cuniary" language. The concern in Tumey was that the mayor had a
pecuniary interest in convicting defendants. The second test was the
"possible temptation" admonishment. Chief Justice Taft noted that the
mayor's financial interest was not the only due process violation at is-
sue.56 The Court was also concerned that the mixture of adjudicative
and political responsibilities placed the mayor in "two practically and
seriously inconsistent positions, one partisan and the other judicial,
[which] necessarily involves a lack of due process of law." '57

The first test, existence of a direct pecuniary interest, has been
consistently applied in circumstances in which there was any financial
incentive, regardless of its insignificance. Most recently in Connally v.
Georgia,58 the Court applied Tumey to overturn a state statutory
scheme whereby magistrates were paid a mere five dollars for each
search warrant issued.

Similarly, the "directness" requirement of this test has not been
strictly or rigorously interpreted. In Aetna Life Ins. Co. v. Lavoie, for
example, the disqualified judge's pecuniary interest was only in the
precedential value of the decision to his own ongoing case involving a
different defendant. 9 While Chief Justice Burger's majority opinion
did not fully explain the degree of "directness" that would be required,
Justice Brennan's concurrence provided persuasive guidance. Brennan
noted that the Court had found due process violations in circumstances
in which the "direct, personal, substantial, pecuniary" test had not
been met.60 But he also explained that even under this test, "an interest
is sufficiently 'direct' if the outcome of the challenged proceeding sub-
stantially advances the judge's opportunity to attain some desired goal
even if that goal is not actually attained in that proceeding. '" 61

In Gibson v. Berryhill, one of the cases referenced by Justice
Brennan, the Court struck down a state delicensing procedure for op-
tometrists as violative of due process because the State Board of Op-

" Id.
51 Id. at 534.
" 429 U.S. 245 (1977).
59 475 U.S. 813, 824 (1986).
60 Id. at 829.
61 Id.
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tometry was made up of optometrists who had an incentive to reduce
the number of practicing optometrists competing within the state.6"
This general "career interest" was sufficient to require disqualification.
Some connection must be established between the case at issue and the
judge's apparent personal objectives, but it otherwise seems clear that
the directness requirement is minimal.

The second Tumey test is the "possible temptation" standard. The
Supreme Court has applied this test on several occasions. Similar fac-
tual circumstances to Tumey were present in Ward v. Village of
Monroeville.63 The only difference was that in Ward, the adjudicating
mayor did not receive any direct financial benefit for individual convic-
tions. The Court did not find this difference dispositive. Instead, it ap-
plied the Turney "possible temptation" test, citing its language verba-
tim.6' In re Murchison also found no pecuniary interest but rather
relied exclusively on the "possible temptation" test.6 5

This expansion of the circumstances under which a nonpecuniary
interest may be deemed a "possible temptation" reflects a shift away
from the common-law's exclusive reliance on direct pecuniary interests.
As Professor Leubsdorf notes, "Today, disqualification law is clearly
directed at the likelihood of warped judgment, with a judge's financial
or familial stake in the case as just one circumstance from which to
infer such a likelihood."66

V. IMPOSSIBILITY OF IMPARTIALITY

This section begins with two sets of legal conclusions. First, the
right to an impartial, disinterested judge is an essential right of funda-
mental fairness, which requires judicial disqualification even for the
mere possibility of judicial partiality or for the appearance of courts.
Second, the courts will guard these principles by applying either of
Turmey's independant tests: (1) a direct pecuniary interest, and (2) the
possibility of temptation presented by a judge's case-specific bias or ex-
trajudicial goals. These vunerabilities of an impartial judicial system,

a' 411 U.S. 564, 578 (1973).
*s 409 U.S. 57 (1972).

Id. at 60.
e 349 U.S. 133 (1955). See discussion supra pp. 284-85.
" John Leubsdorf, Theories of Judging and Judge Disqualification, 62 NY.U. L. REV. 237,

247 (1987).
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whether actual or merely perceived, justify a careful examination of the
following questions. Does a judge's interest in reelection pose a
probability of partiality or an appearance of interest in a criminal case
before the reelection candidate? If so, what judicial action is compelled
by this risk of injustice?

A. Effect of Judicial Reelection on Impartiality

Does a judge's interest in reelection pose a probability of partiality
or an appearance of interest? It would be disingenuous to defend the
position that a judge subject to reelection would not be motivated to
retain her judicial office. The pressures of reelection satisfy both of the
Tumey tests67 and must be considered a potentially serious influence on
those judges seeking to retain their judicial position.

A judge has a direct, personal interest in her reelection. In Tumey,
at stake was a system paying the judge twelve dollars in costs. In Con-
nally,68 the amount at issue was five dollars. In Berryhill,"9 there was
no specific dollar amount at issue; only the possible benefit from a less
competitive industry. In Ward 7 0 it was merely the career benefits a
financially-sound village might provide to the mayor/judge. And in
Lavoie"1 the issue was merely the chance that the judge's decision
might be motivated by the possible effect its precedential value would
have on a subsequently-litigated case in which the judge was personally
involved. In none of these decisions was the judge actually in danger of
losing his job. However, the possible interest at issue when a judge
seeks reelection while presiding over a collateral appeal from a criminal
trial, particularly a sensational one, would seem to be much greater
than any of the interests presented in the foregoing decisions. Still, in
each of these, the Court held the interest direct and substantial enough
to have violated due process.

The judge's interest in gaining reelection is quite substantial. For
many, the judiciary has become a career and a failure to gain reelec-
tion may permanently end that judge's professional life. Justice Linde
of the Oregon Supreme Court explains, "Judges and other critics un-

17 See discussion supra part IV.
See supra p. 287.

" See supra pp. 287-88.
70 See supra p. 288.
7 See supra p. 287.
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derstandably see any form of elective system from the perspective of an
incumbent judge, whose professional life and livelihood may be cut off
in middle age."" As an ultimate consequence, it seems unlikely that a
judge could face a more direct or more personal interest.

A judge may believe that her reelection could be influenced by her
overall posture in several cases or even by her decision in a particular
criminal case. If the State judiciary is to fulfill its responsibilities as
neutral arbiter of constitutional principles, its judges must not be influ-
enced by or exposed to such pressures. These pressures are enormous.
The voting public is (or is thought to be) overwhelmingly concerned
with the issue of crime. As a result, "candidates portray themselves as
conservative on criminal justice issues, particularly the death penalty,
often in comparison with their opponents. ' '7

' The 1986 Retention Elec-
tion for the California Supreme Court provides a case study in the
types of political influences judges encounter in criminal cases. Profes-
sor Grodin, one of three California Supreme Court Justices who failed
to sustain retention in 1986, explains.

An examination of the 1986 California retention data led to the conclusion
that Californians were almost exclusively concerned with the substance of the
judge's decisions, particularly in death penalty cases and criminal cases....
The 1986 election campaign, with its emphasis upon results in death penalty
cases, clearly demonstrated this phenomenon. The message which this phe-
nomenon sends to judges is that if they want to avoid negative votes, it is best
to produce results with which the voters will agree. 4

The danger is that such pressure will influence the judge to decide the
legal issues at trial or on collateral review in a partial way, thereby
sacrificing the neutral adjudicative function for which Justice Frank-
furter pleaded. Professor Grodin continues,

The risk that judges will receive and act upon that message, unconsciously if
not consciously, is substantial. Justice Otto Kaus, my former colleague on the
California Supreme Court, has candidly stated in public that he cannot be
sure whether his vote on an important case in 1982 may have been influenced

" Linde, supra note 23, at 1997.
"' Lawrence Baum, Judicial Election and Appointment at the State Level: Voters' Informa-

tion in Judicial Elections: The 1986 Contests for the Ohio Supreme Court, 77 Ky. L.J. 645. 670
n.41 (1989).

"" Grodin, supra note 16, at 1980.
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subconsciously by his awareness that the outcome could affect his chances in
the retention election being conducted that year. I would say that the same is
true of my votes in critical cases during 1986; 1 just can't be sure. In any
event, the potential that the pendency or threat of a judicial election is likely
to have for distorting the proper exercise of the judicial function is substan-
tial, and palpable.75

Considering the same 1986 election, Professor Uelman, Dean of
the Santa Clara University School of Law, warned, "The events of
1986 were strongly influenced by trends that are literally sweeping our
nation. When viewed from that broader perspective, the 1986 election
can be seen as an overture, rather than a finale .... ,,71 This trend
represents a danger for any judge up for reelection who renders an un-
popular decision in a sensational case. Dean Uelman concludes, "The
margin of safety for judges on . . . ballots is rapidly declining to the
point that one unpopular decision can make any justice vulnerable. ' 7

7

B. Necessary Response to Actual or Perceived Risk of Injustice

The interest a judge or justice will have in gaining reelection will
be much more dangerous, from a due process perspective, than those
interests at issue in numerous other court decisions that disqualified a
judge for a pecuniary interest or for hostility to a particular defend-
ant.7 8 In these latter decisions, judges arguably could be trusted to put
aside their respective bias' and interests. This cannot be said about
electoral pressure. By definition, the interest the judge will risk is the
retention of the judgeship. If the judge ignores public pressure in a
sensational case, she becomes vunerable to an opposing candidate who
would not ignore such pressure. Uelman explains,

While I share ... confidence that 'good' judges will ignore the political conse-
quences of unpopular decisions, these 'good' judges will be the very ones most
likely to be removed. The 'bad' ones will survive. If history teaches us any-
thing about 'bad' judges, it is that invariably they're the judges who remain

75 Id.
7" Gerald F. Uelman, USC Symposium on Judicial Election, Selection and Accountability:

Commentary: Are We Reprising a Finale or an Overture?, 61 S. CAL. L. REv. 2069, 2069 (1988).
77 Id. at 2072.
71 See supra text accompanying notes 5-8.
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'good' politicians after donning their robes.7

Judges running for reelection have an actual, direct pecuniary in-
terest in sensational criminal cases.80 If they are perceived as having
been "soft on crime" or anti-death penalty, judges realize that their
chances of reelection may be dimished. The Tumey direct pecuniary
interest test requires disqualification of reelection judges in these sensa-
tional cases. Grannis concludes, "Just as the common-law concept of
interest expanded with changing economic conditions to include inter-
ests such as the ownership of stock in a corporate party, the constitu-
tional concept of interest should now broaden to encompass a judge's
reasonable expectation of continued political support."81

Even if a particular criminal case was not able to satisfy the
Tumey direct pecuniary interest test, the interest a judge has in gaining
reelection sufficiently implicates the "possible temptation" test of
Tumey and In re Murchison. One author has noted, "Even if advanc-
ing one's chance of reelection is not a direct pecuniary interest, it must
be presumed to be a temptation for anyone who is actually running for
office."" 2

Lastly, short of establishing actual bias or "possible temptation,"
there is the risk of an appearance of injustice when a judge who is
presiding in a criminal trial or appeal is running for reelection. If such
a case is sufficiently sensational and the campaign is moderately
heated, a public perception of injustice may be inevitable. 83 Sol Wach-
tler, Former Chief Judge for the New York Court of Appeals empha-
sized that "[e]ven if the judge is able to detach himself from those
considerations when deciding cases, the public perception of the judici-

"' Uelman, supra note 75, at 2071.
80 For lack of a precise definition or legal rule, I have proposed the term "sensational" to

include those cases that may be of sufficient interest to the voting public or that may be perceived
as controversial or of public interest by the presiding judge or justices. For practical content,
Webster's has defined the word as "arousing intense interest and excitement." WEBSTER's NEW
WORLD DICTIONARY 1296 (1986).

This author would classify death penalty cases as per se sensational given the history of judi-
cial campaigning and the continuing controversial nature of such cases.

" Grannis, supra note 10, at 399.
82 Id.
s" It is not assumed that the "public" would necessarily be opposed to "injustice" in certain

cases. To the contrary, the public may support a candidate who would carry out such unfairness.
It is assumed, however, that the "appearance of justice" is an essential long-term value that is
desired by the citizenry in moments that are less impassioned and more reason-governed.
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ary cannot be enhanced by such a process." 4 And Grodin concurred,
"[W]hatever the effect of a pending election campaign might be upon
judicial decisions, the public perception of effect is inevitable and una-
voidable." Offutt's8" language that "justice must also satisfy the ap-
pearance of justice" requires systematic disqualification of judges for
sensational cases when those judges are running for reelection.

VI. Tumey APPLIED?

The Tumeys7 direct pecuniary interest test dictates a conclusion
that judges at a trial or appellate level, on direct or collateral review,
who are running for reelection, should not sit on sensational cases. At a
minimum, given the politicization of death penalty issues, such judges
should not sit on these cases. This conclusion is dictated by Tumey, by
In re Murchison"8 and by a long-established history of respect for the
neutrality and impartiality of justice. Though the language of its prece-
dent and the reasoning of its decisions seems to leave little room for
denying due process protection to criminal defendants in sensational
cases, the United States Supreme Court has never expressly ruled on
the interest involved in the reelection of state judges during such cases.
There are, however, several on-point decisions rendered by lower fed-
eral courts and one holding of the Supreme Court of Florida.

Two federal circuits have addressed the question of whether a
criminal defendant was denied due process in a sensational case before
a trial judge running for reelection during or shortly following the trial.
Both ruled against disqualification and upheld the conviction of the
criminal defendant. The first was the media-noted case of Sheppard v.
Maxwell."9 The Sixth Circuit considered several varied claims of an
unfair trial in a habeas corpus proceeding. The court of appeals af-
firmed the district court decision upholding Dr. Sheppard's convic-
tion.90 The appellate court held that the trial judge was not required to

I" Sol Wachtler, Practice and Procedure: Electing Justice, 89 MICH. L. REV. 1545, 1546-47
(1991) (reviewing JOSEPH R. GRODIN, IN PURSUIT OF JUSTICE: REFLECTIONS OF A STATE SU-
PREME COURT JUSTICE (1989)).

s5 Grodin, supra note 16, at 1980.
* See supra p. 285.
87 See supra p. 286-87.

See supra p. 284, 285.
s' 346 F.2d 707 (1965).
90 Id.
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disqualify himself based on the sensational nature of the case and the
timing of the proceeding during the judge's reelection campaign. 1 This
decision cannot be reconciled with any United States Supreme Court
precedent heretofore discussed. In fact, in deciding against disqualifica-
tion, the court of appeals did not cite one Supreme Court case in reach-
ing its conclusion. 2 The Sheppard case seems particularly unjust given
the truly sensational nature of the case at that time and the method of
campaigning in which the trial judge engaged. For instance, the judge
was photographed with and campaigned with one of the prosecutorial
staff in the case.93 If the principle of "appearance of justice" or the
Tumey standard of "possible temptation" apply, Sheppard is wrongly
decided.

The reasoning behind Sheppard contradicts precedent and reason.
The Sixth Circuit required a strict showing of specific and actual
prejudice, a standard no reasonably intelligent judge, wishing to avoid
reversal on disqualfication, would have difficulty meeting. In contradic-
tion to much of the Supreme Court precedents and scholarly conclu-
sions cited and applied in this note, the court of appeals concluded that
the reelection pressures posed no due process risk in this sensational
case. It bears noting that the dissent reached its conclusions upon an
explicit application of a long list of Supreme Court due process deci-
sions, including Tumey and In re Murchison.4

The second relevant decision, Brown v. Doe, was decided by the
Court of Appeals for the Second Circuit.9 In this case, the defendant
was denied his petition for a writ of habeas corpus.96 He had been con-
victed of murder by a New York Supreme Court jury, with a presiding
judge who ran for reelection shortly after the conviction. The trial
received widespread and sensational publicity since it involved the
death of two police officers and the participation of a revolutionary
group known as the Weather Underground.98 No actual bias was al-
leged and the reelection campaign did not take place until after the

91 Id.

O9 Id. at 729-30.
93 Id. at 741 (Edwards, J., dissenting).
" Id. at 748 (Edwards, J., dissenting).
96 2 F.3d 1236 (1993).
" Id. at 1239.
97 Id.
98 Id.
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trial ended. 99 However, the trial judge referred to the trial and the de-
fendant's tough sentence in his campaign literature.100 The court of ap-
peals cited only those parts of Tumey and Lavoie recognizing that not
every allegation of judicial bias rises to a constitutional magnitude. 101

Relying on federalism concerns, the Second Circuit refused to establish
a prophylactic rule for such cases.102

Brown v. Doe contains a different set of facts than those heretofore
discussed because the judge who presided over the case was not run-
ning for reelection at the time of the trial because the court of appeals
merely declined to create a broadly-applicable rule prohibiting all
elected judges from presiding over sensational cases. 103 However, to the
extent that Brown v. Doe maybe interpreted as holding that judges run-
ning for reelection in sensational cases while presiding over the trial or
appeal are presumptively impartial, the decision is not controlling in
the face of the long-line of established Supreme Court language and
conclusions.

One other recent circuit court decision, though not involving a sen-
sational trial, relates to the risk reelection pressures place on judicial
impartiality. In 1993, the Court of Appeals for the Seventh Circuit
decided Delvecchio v. Illinois Department of Corrections.10 4 The deci-
sion, again on writ of habeas corpus, held that a criminal defendant
who had been convicted by a judge having a particular interest in his
case had been denied a fair and impartial trial. 10 The judge, as a pros-
ecutor, had previously dealt with the defendant in an earlier trial for a
different offense. 106 Having been "soft" on the defendant the first time,
the judge may have been motivated to redeem himself with a more
severe outcome the second time around. 0 The court of appeals con-
cluded, "Whether or not Judge Garippo felt responsible for
DelVecchio's being free in late 1977, his statements suggest that as an
elected judge he feels his personal reputation is at stake when he is

" Id. at 1248.
100 Id.
101 Id.
102 Id. at 1249.
103 Id.
104 8 F.3d 509 (1993).
105 Id. at 510.
106 Id. at 511.
107 Id. at 513.
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lenient on a defendant."108

The Court of Appeals for the Seventh Circuit applied the two-part
Tumey test and concluded that even absent a showing of actual bias,
the likelihood of bias was sufficient to warrant judicial disqualifica-
tion. 109 Furthermore, the Court was equally concerned about the ap-
pearance of justice. The Seventh Circuit concluded, "[T]he Supreme
Court has repeatedly answered this very question by noting that the
appearance of justice is as important as the reality of justice, or at least
important enough that its absence violates due process."110

In a state case considering the implications of an elected judiciary,
the Supreme Court of Florida concluded that the reelection campaign
of a presiding judge presents special constitutional concerns that may
jeopardize the impartiality of the criminal trial. In La Russa v. Himes,
the Florida court held that a judge who is campaigning for reelection
may not discuss any matter or issue that may relate to a case before his
court.11 La Russa held that "a candidate for the judiciary . . . dis-
qualifies himself to sit in any cause affecting the issue he advocates."" 2

The court's conclusion imposes a strict standard on judges campaigning
for reelection while presiding over a criminal trial; the judge may con-
tinue to preside but may not campaign on the issue of crime, let alone
make any reference to the particular defendant. "

VII. CONCLUSION

Given the clear reasoning of United States Supreme Court deci-
sions strictly protecting a criminal defendant's due process rights to an
impartial and disinterested judge, it would defy any sense of legal rea-
soning to conclude that the Sixth Circuit's decision in Sheppard com-
ports with the present state of constitutional law in this area. Absent
such a conclusion, there remains no other determination but that a
judge campaigning for reelection at the time she presides over a crimi-
nal trial or appeal of a sensational case violates a criminal defendant's
due process rights. Even the possible temptation or the appearance of

108 Id.

,09 Id. at 515.
110 Id.

"' 197 So. 762, 763 (Fla. 1940).
112 Id.
"a Id.
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injustice would require disqualification of the actual or apparently par-
tial judge. If the question is before the Court on writ of habeas corpus,
a new trial (or appeal if the appellate justice was not impartial) is
dictated." 4

Beyond this reasonably bright-line rule presumptively disqualify-
ing judges campaigning for reelection from presiding at or participating
in sensational criminal trials and appeals, what more could be offered
to prevent the possible unfairness and injustice stemming from the na-
ture of an elected State judiciary? One author has argued that

if an elective system can only be instituted at the expense of individual rights
of due process, the Supreme Court must be ready to take its own pronounce-
ments about procedural fairness seriously, and to strike down such systems.
The primacy of the constitutional rights of the individual in our constitutional
scheme demands no less." 5

This proscription of an elected judiciary, particularly for criminal trials
and appeals, might be the best means of protecting the fundamental
due process rights of all citizens.

Leonard A. Bennett

.. The harmless error rule does not apply to the charge of a partial judge. The U.S. Su-
preme Court in Chapman v. California, 386 U.S. 18, 23 n.8 (1967), recognized that "some consti-
tutional errors require reversal without regard to the evidence in the particular case." Rose v.
Clark, 478 U.S. 570, 577 (1986) (citations omitted). "Harmless-error analysis thus presupposes a
trial, at which the defendant, represented by counsel, may present evidence and argument before
an impartial judge and jury." Id. at 578 (citations omitted).

"' Grannis, supra note 10, at 419.
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