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ABSTRACT

In this article the author considers the problem of "parallel" liti-
gation, which arises when different constituents sue governmental insti-
tutions in separate proceedings and seek potentially inconsistent relief.
The author focuses on the manifestation of this problem in school de-
segregation litigation, where federal court orders have often been
placed in jeopardy by the commencement of parallel litigation in state
court. As discussed by the author, recent United States Supreme Court
precedent recognizes that, as a matter of due process, divergent claim-
ants are entitled to some judicial determination of their legal interests,
even when those interests ostensibly jeopardize the implementation of
prior judicial orders. Thus, past judicial practices that have attempted
to preclude parallel litigation by foreclosing the assertion of conflicting
claims are no longer permissible.

As argued by the author, however, parallel litigation need not in-
terfere with the enforcement of federal orders, even when such litiga-
tion is commenced in state court. There exists a variety of procedural
and jurisdictional devices that can be used to consolidate parallel dis-
putes in one federal proceeding. Through more ambitious use of these
devices - including such mechanisms as joinder, intervention, civil-
rights removal, and to a lesser extent, injunction of state court actions
- institutional litigants can usually eliminate the potential for conflict-
ing judgments that might undermine the enforcement of federal law.
At the same time, proper use of these devices will insure that the legal
interests of divergent constituents are afforded due process.

* Professor of Law, Stetson University School of Law.



CIVIL RIGHTS LAW JOURNAL

TABLE OF CONTENTS

I. INTRODUCTION ................................... 110
II. THE LEGACY OF Martin v. Wilks ................... 118

III. INSTITUTIONAL LITIGATION IN THE PUBLIC SCHOOLS:
CONSTITUENT INTERESTS AND CONFLICT .............. 129

IV. THE POSSIBILITIES AND LIMITATIONS OF CONVENTIONAL
PROCEDURES ..................................... 144
A. Joinder of Parties Under Rule 19 ............... 144
B. Intervention Under Rule 24 .................... 151

V. REMOVAL AND CONSOLIDATION OF PARALLEL
PROCEEDINGS ..................................... 166
A. Removal of Cases "Arising Under" Federal Law.. 167
B. Civil Rights Removal ......................... 171

i. The "Denial" Clause ..................... 172
ii. The "Authority" Clause ................... 175
iii. The "Refusal" Clause .................... 178

VI. ENJOINING PARALLEL STATE COURT LITIGATION ...... 184
A. The "Relitigation" Exception ................... 186
B. The "In Aid of Jurisdiction" Exception .......... 190
C. Enjoining State Court Proceedings Under Section

1 9 8 3 ................ ........................ 19 5
V II. C ONCLUSION ..................................... 204

I. INTRODUCTION

The more enduring legacy of the Warren Court may be its inaugu-
ration of novel forms of litigation designed to reform public and private
institutions in America. Variously described as "public law litigation," 1

"institutional litigation," 2 and "structural reform litigation,", this new

1 See, e.g., Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L.
REV. 1281 (1976).

2 See, e.g., Theodore Eisenberg & Stephen C. Yeazell, The Ordinary and the Extraordinary
in Institutional Litigation, 93 HARV. L. REv. 465 (1980).

1 See, e.g., Owen M. Fiss, The Supreme Court, 1978 Term - Forward: The Forms of Jus-
tice, 93 HARV. L. REV. 1 (1979). As illustrated by the various titles used to describe the form of
litigation under discussion, no single description sufficiently captures this judicial phenomenon.
Some authors emphasize the content of substantive law involved in this type of litigation ("public
law"); some emphasize the nature of the defendant ("institutional" reform); and still others em-
phasize the nature of the relief sought ("structural reform"). Regardless of the particular descrip-
tion employed, there is substantial agreement concerning the particular cases that illustrate the

[Vol. 4:2



FAIRNESS AND FINALITY

type of legal action authorized a select group of plaintiffs4 to instigate
systemwide change in a variety of enterprises.

The advent of institutional litigation can be traced to the 1954
decision in Brown v. Board of Education,5 when the United States Su-
preme Court set about desegregating the nation's public school sys-
tems. Within a decade, institutional litigation extended to other forms
of government,6 and subsequently spread to non-governmental institu-
tions as Congress privatized constitutional commands through the en-
actment of civil rights legislation.7

By its nature, institutional litigation affects significant numbers of
persons who are not formal parties to the suit, including persons whose
interests are adverse to those of the plaintiffs.8 This is especially true
when institutional reform is undertaken to remedy discrimination. Non-

phenomenon. School desegregation litigation, for example, is uniformly recognized as an example
of this litigation variety.

The description given by Professors Eisenberg and Yeazell seems as apt as any: "[The law-
suits] typically involve the courts in scrutinizing the operation of large public institutions. The
suits are generally brought by persons subject to the control of the institutions, and the plaintiffs
seek as relief some relatively elaborate rearrangement of the institution's mode of operations."
Eisenberg & Yeazell, supra note 2, at 467 n.6.

' Most institutional reform litigation is brought on behalf of a class of persons, in which a
small group of plaintiff representatives has considerable control over litigation strategy. See OWEN
Fiss. INJUNCTIONS 508-27 (1972). Indeed, effective control may lie not with the selected repre-
sentatives but with the attorneys who conduct the litigation and those organizations that fund the
suit. This does not impugn the legitimacy of class representation, but it does suggest the enormous
influence that relatively small groups may have in fashioning institutional reform litigation. For a
critical view of this aspect of institutional litigation in the context of school desegregation, see
Derrick Bell, Serving Two Masters: Integration Ideals and Client Interests in School Desegrega-
tion Litigation, 85 YALE L.J. 471 (1976).

5 347 U.S. 483 (1954). See also Fiss, supra note 3, at 2.
' See generally Gerald E. Frug, The Judicial Power of the Purse, 126 U. PA. L. REV. 715,

718-19 (1978); Comment, Equitable Remedies: An Analysis of Judicial Utilization of Ne-
oreceiverships to Implement Large Scale Institutional Change, 1976 WIs. L. REV. 1161, 1183-86.

' See, e.g., 42 U.S.C. § 2000(e) (1986) (discrimination in employment); 20 U.S.C. § 1691
(1986) (discrimination in federally-funded educational programs).

I See, e.g., Carl Tobias, Public Law Litigation and the Federal Rules of Civil Procedure, 74
CORNELL L. REV. 270, 280-81 (1989). As Professor Tobias observes:

Plaintiffs typically pursue relief that could affect numerous people not before the court as
well as institutional, political, and economic structures .... Plaintiffs often seek non-mone-
tary, "prospective injunctive relief to prevent continued wrongdoing .... " These remedies
frequently affect many persons and entities not involved in the suit, require ongoing judicial
participation, and are meant to reform the offending institution.

A similar comment has been made by the late Professor Abram Chayes, who noted that a "hall-
mark" of institutional litigation is its capacity to affect a large number of absentee interests. See
Chayes, supra note 1, at 1289-94.
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parties, for example, must by necessity participate in the remedial pro-
cess when defendants are asked to restructure the manner in which em-
ployees are promoted or students assigned to public schools.' As a prac-
tical matter, the interests of these non-parties - particularly those who
enjoy "majority" 10 status in the institution - will be measurably af-
fected by institutional reform.

In the earlier years of institutional litigation, the interests of non-
parties seldom proved an impediment to implementing reform. For one
thing, the nascent doctrine of "reverse discrimination" had not yet
gained currency. Thus, the disadvantages imposed on majority interests
arguably did not rise to the level of "rights" violations,"1 and so both

' The effects of institutional discrimination suits on majority employees have been frequently
noted by commentators. See, e.g., Susan S. Grover, The Silenced Majority: Martin v. Wilks and
the Legislative Response, 1992 U. ILL. L. REV. 43, 48-49; Charles J. Cooper, The Collateral
Attack Doctrine and the Rules of Intervention. A Judicial Pincer Movement on Due Process,
1987 U. CHI. LEGAL F. 155.

10 This article will frequently use the terms "minority" and "majority" during the course of
discussion. In part, this terminology is adopted as a useful literary device, but in larger part this
terminology accurately conveys the configuration of parties that most typically arises in institu-
tional litigation challenging discrimination. Most institutional disputes discussed in this article
have arisen when racial minorities have challenged the discriminatory practices of school boards
or employers, and have provoked counter-suits by members of those in the racial majority. See
generally Mark E. Recktenwald, Collateral Attacks on Employment Discrimination Consent De-
crees, 53 U. CHI. L. REV. 147, 147 n.2 (1986).

The past bifurcation of discrimination interests by race has, to some extent, begun to break
down. As discussed later in the text, there is increasing diversity of opinion among racial minori-
ties concerning the appropriate remedies to achieve educational equality, and it is not uncommon
to find members of both the minority and majority race challenging conventional desegregation
remedies like busing. See infra note 96. In addition, the racial and ethnic diversification of com-
munities at times leads to diverging views between differing racial and ethnic minorities. See cases
cited infra note 106. To the extent that members of these minority communities disagree with the
remedial thrust of discrimination litigation, they, too, will have interests that are potentially the
subject of parallel litigation.

Two additional points merit emphasis. First, the problems of multiple litigation that arise
when institutions are charged with discrimination are equally applicable to suits involving non-
racial forms of discrimination (e.g., discrimination based on gender, religion or physical disabil-
ity). Second, much of the ensuing discussion has pertinence to institutional litigation where plain-
tiffs are asserting legal claims other than those pertaining to equal treatment. For example, ensu-
ing discussion has relevance to parallel litigation involving enforcement of environmental laws,
which might have effect on the economic interests of third-parties. For a discussion of the problem
of parallel proceedings in the area of environmental litigation, see Carl Tobias, Rule 19 and the
Public Rights Exception to Party Joinder, 65 N.C. L. RaV. 745 (1987).

" An illustration can be found in an article by Professor Yeazell written in 1977, where, in
discussing school desegregation litigation and its effects on majority students and parents, he
noted the yet-unsettled status of "reverse discrimination" claims. See Stephen C. Yeazell, Inter-
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the courts and the litigants were given a freer hand in crafting the
remedy. Equally important, the interests of majority constituents were
often perceived as coextensive with those of a defendant that, in the
instance of governmental entities, was already politically accountable to
the majority electorate.12

In recent decades, the presumed commonality of defendant and
majoritarian interests in institutional litigation has eroded. Defendant
institutions are often viewed as having organizational interests that di-
verge from those of both the plaintiff group and non-party constitu-
ents.13 Moreover, the unrepresented interests of majority constituents1

4

have increasingly been accorded the status of "rights," as the Supreme
Court has scrutinized and constrained the power of institutions to un-
dertake remedies that distinguish among persons based upon race, gen-
der or similar characteristics.1 5

The most graphic illustration of the fractionation of civil rights
reform litigation is the Court's decision in Martin v Wilks.16 In Martin,
the Court ruled that white firefighters in the City of Birmingham, Ala-
bama could not be bound by a remedial consent decree entered into
between black firefighters and their governmental employer, at least
where the white firefighters had not consented to the decree or partici-
pated in the proceedings leading to its adoption. Integral to the decision
in Martin was recognition not only of the "rights" of majority constitu-

vention and the Idea of Litigation: A Commentary on the Los Angeles School Case, 25 UCLA L.
REV. 244, 248 n.21 (1977). At the time, Professor Yeazell observed that it was "scarcely conceiv-
able" that majority interests could challenge a program that voluntarily imposed racial balance in
each of a district's schools. Id. at 253. In the intervening years, however, the Court has suggested
that racial balancing may be permissible only when necessary to remedy intentional discrimination
in the past. See infra text accompanying notes 115-20, 126-30.

The Supreme Court's most concerted effort to assay the boundaries of reverse discrimination
claims occurred in a series of decisions during the 1980's. This precedent is reviewed in Samuel
Issacharoff, When Substance Mandates Procedure: Martin v. Wilks and the Rights of Vested
Incumbents in Civil Rights Consent Decrees, 77 CORNELL L. REV. 189, 204-14 (1992).

a See, e.g., Yeazell, supra note 11, at 249.
' See infra note 39. The divergence is particularly apparent when defendants seek to termi-

nate litigation by settlement or consent decree, the most prevalent means of resolving institutional
litigation.

" During the course of this article, various terms will be used to describe persons who are
not formal parties to a lawsuit, including "non-parties," "strangers," and "absentees." These
terms, which are frequently employed in both case law and academic literature, are intended to
signify the same group of persons.

" See infra text accompanying notes 122-34.
10 490 U.S. 755 (1989). See infra text accompanying notes 29-49.
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ents as distinct from the interests of the governmental defendant, but
also recognition of those constituents' freedom to commence separate
and independent litigation against the defendant.

After Martin, the prospect of such independent litigation was per-
ceived as a threat to both the enforcement of civil rights judgments as
well as the ability of institutional defendants to act free of the risk of
duplicative litigation and inconsistent court orders. As a consequence,
Congress included in the Civil Rights Act of 1991 measures to reduce
the threat of parallel litigation in the specific context of employment
discrimination. 17

The dilemma posed by Martin is by no means peculiar to employ-
ment discrimination. In fact, the problem of parallel litigation18 has
been encountered more frequently in the school desegregation efforts
that precipitated the "institutional litigation" revolution. Throughout
the decades-old process of desegregation, a variety of constituent
groups - parents, students, taxpayers, teachers, and unions - have
asserted independent legal challenges to defendant school boards that
were already engaged in the process of implementing court-ordered
remedies. This proliferation of parallel lawsuits has led to institutional
dilemmas like that addressed in Martin.

At the same time, school desegregation litigation has presented an
additional complication that is not usually present in employment dis-
crimination disputes like Martin. In the employment context, the ma-
jority of discrimination (and reverse discrimination) suits have been

17 See infra text accompanying notes 71-79.
18 As employed in this article, the term "parallel" litigation is intended to refer to:

(a) state court litigation filed subsequent to the commencement of federal court
proceedings,
(b) commenced by persons who are not technically parties to the prior federal proceeding,
(c) where the state court plaintiffs are suing an institutional defendant that is also a de-
fendant to the earlier federal proceedings (sometimes referred to as a "common defend-
ant"), and
(d) where the relief requested in state court might result in the imposition of an obligation
that is inconsistent with obligations imposed by the federal court.
This type of litigation has often been referred to by the courts as "collateral" litigation. But

as has been observed, truly "collateral" litigation would involve duplicative lawsuits filed by per-
sons who were parties to the first suit. See infra notes 347-437.

"Parallel" litigation might also occur when two related suits have been filed in federal court.
As noted later in the text, however, parallel federal litigation does not pose a significant risk of
inconsistent judicial orders, given the federal courts' power to consolidate duplicative litigation
through transfer and consolidation provisions of the federal jurisdictional statutes. See infra text
accompanying notes 256-57.
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filed in federal court.19 As a result, the problem of parallel proceedings
has more often been an intramural problem between two federal courts,
which have usually cooperated by exercising their jurisdictional powers
to avoid conflict.2°

The phenomenon of parallel proceedings takes on different charac-
ter as one moves from the field of employment discrimination to other
institutional conflicts like school desegregation. While the overwhelm-
ing majority of desegregation suits have been filed in federal court, sub-
sequent, parallel proceedings have frequently been filed in state court.
As a consequence, the accommodative devices that federal courts used
in employment disputes like Martin have not been available,2 1 and the
problem of parallel proceedings has been transformed into a problem of
federalism.

Federal court litigants confronted with parallel state court pro-
ceedings have often sought to enjoin those proceedings, particularly
when they appear to obstruct the enforcement of federal decrees. Yet,
the propriety of such injunctions under contemporary Supreme Court
precedent is highly unsettled, especially in light of the federalism stric-
tures contained in the Anti-Injunction Act.22

The implications of federalism doctrine, when considered in con-
junction with the decision in Martin, pose a significant obstacle for fed-
eral courts that seek to accommodate their own proceedings with paral-
lel state proceedings. For as Martin emancipates constituent interests
from the effects of federal court proceedings in which those interests
are not represented, federalism strictures appear to immunize state
courts (and the constituents that use them) from federal court over-
sight or interference.23 In the context of a federalist judicial system,

1 See infra text accompanying notes 33-39.
0 See infra text accompanying note 33.

' See infra text accompanying note 258.
t' 28 U.S.C. § 2283 (1986). See infra text accompanying notes 354-437.
's In the wake of Martin, a few authors specifically observed that the decision had implica-

tions for other forms of "institutional" litigation, and one author even observed that those implica-
tions might be "profound." See George Strickler, Martin v. Wilks, 64 TUL. L. REV. 1557, 1559
(1990) ("[Martin] could profoundly change the future, not only of employment discrimination
actions seeking class relief, but of institutional-reform litigation of all kinds."); Andrea Catania &
Charles Sullivan, Judging Judgments: The 1991 Civil Rights Act and the Lingering Ghost of
Martin v. Wilks, 57 BROOK. L. REV. 995, 997-98 (1992). There has yet been no academic discus-
sion of the particular problems of inter-jurisdictional conflict that will result when Martin is ex-
tended into the realm of state court proceedings.
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Martin raises the specter of parallel litigation against institutions in
state court, where decisional conflict can only be corrected by excep-
tional review in the United States Supreme Court.

The purpose of this article is to address the more complicated
problems of parallel institutional litigation left unanswered by Martin
and the responsive Civil Rights Act of 1991. Analysis of these problems
will occur through the medium of school desegregation disputes occur-
ring during the past quarter century. The selection of public school de-
segregation cases for consideration is not idiosyncratic. For one thing,
public school desegregation still occupies a prominent position in insti-
tutional reform litigation, as federal and state courts grapple with
seemingly intractable problems in the integration of public school
pupils. Notwithstanding the passage of forty years since the decision in
Brown v. Board of Education, the goal of "unitary" national school
systems has yet to be attained. 4

The desegregation cases are also highly instructive for courts at-
tempting to manage parallel institutional litigation in other contexts,
particularly litigation involving the enforcement of federal civil rights.
Desegregation litigation presents the most complex conjunction of con-
stituent interests yet encountered in institutional reform. During the
course of desegregation efforts, federal courts have been called upon to
address virtually every procedural and jurisdictional device known for
the avoidance of duplicative proceedings. Moreover, the desegregation
cases present the 20th century's most graphic illustration of the menace
posed by parallel state court proceedings whose very purpose may be
interference with federal court orders.2 5 The consequences of such cases
for the supremacy of federal law put values of federalism to the sever-
est test.

As will be discussed, during the course of desegregation efforts in
past decades, federal courts have employed a wide variety of strategies
to constrain parallel state proceedings that might jeopardize the federal
courts' own remedial efforts. Some of these strategies are of doubtful
legitimacy. In particular, strategies that foreclose the very assertion of
legal interests that allegedly conflict with existing federal court decrees

" As recent litigation illustrates, the problem of accommodating differing constituents'
claims remains a source of contention for the federal courts. See, e.g., Mannings v. School Bd.,
816 F. Supp. 714 (M.D. Fla. 1993); People Who Care v. Rockford Bd. of Educ., 961 F.2d 1335
(7th Cir. 1992); Jacobson v. Cincinnati Bd. of Educ., 961 F.2d 100 (6th Cir. 1992).

" See infra text accompanying notes 85-88.
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are no longer permissible in light of Martin. If one thing has been
made clear by the Supreme Court, it is that legal interests - even
majoritarian interests that appear to obstruct the enforcement of fed-
eral rights - must be addressed in some manner prior to a final and
comprehensive settlement of institutional discrimination suits."

To recognize protection for such interests, however, is not to con-
demn institutional litigants to the defense of multiple lawsuits in fed-
eral and state court with the attendant risk of inconsistent judgments.
As illustrated by the school desegregation cases, federalism restraints
on the management of overlapping court proceedings are not insur-
mountable. While institutional defendants usually cannot avoid the
task of responding to parallel claims, where necessary they can usually
consolidate those claims in a unitary federal proceeding.

The most effective means of consolidating varied institutional
claims can be found in conventional procedural rules and federal re-
moval statutes. Upon the commencement of litigation, rules governing
both party joinder and non-party intervention provide highly useful de-
vices for precluding the possibility of parallel state court proceedings.
Moreover, even when use of these rules is foregone, the large majority
of parallel state proceedings related to pending federal proceedings can
be removed to state court through use of federal removal statutes, in-
cluding seldom-used provisions governing civil rights removal.

Given the availability of these conventional options, it is surprising
that the federal courts have been called upon to enjoin state court pro-
ceedings as frequently as they have. The problem of parallel state pro-
ceedings, it will be demonstrated, is often a problem that institutional
litigants have brought upon themselves. This fact should temper the
federal courts' willingness to take the exceptional step of enjoining
state court proceedings.

At the same time, there remains a residual power that federal
courts may exercise to enjoin state court proceedings that truly pose a
threat to enforcement of federal court orders. That power has soundest
foundation in 42 U.S.C. § 1983, rather than in the more questionable
provisions of the Anti-Injunction Act to which federal courts have typi-
cally traced their authority.

It will be argued, however, that federal courts should carefully dis-
tinguish between their reserve power to interfere with parallel state

" See infra text accompanying notes 40-43.

1994]



CIVIL RIGHTS LAW JOURNAL

court proceedings, and their need to exercise that power. The injunctive
power has often been exercised too readily, without adequate considera-
tion of either the actual threat posed by state proceedings, or the par-
ties' reasons for foregoing more conventional opportunities to consoli-
date parallel proceedings in federal court. In contemporary litigation, it
will be argued, there is far less reason to suspect that state courts will
use their jurisdictional power to either deny federal rights, or to place
federal institutional defendants in the dilemma of choosing between
obedience to state and federal court commands. The perceived threat of
parallel state proceedings is often exaggerated, and in this respect
much has changed since Brown.

II. THE LEGACY OF Martin v. Wilks
The decision in Martin v. Wilks, including its prologue and after-

math, has been the subject of considerable legal commentary." The
predominant focus of this commentary has been on the propriety of
devices used to foreclose parallel institutional proceedings. With few
exceptions, discussion of Martin has not considered its implications for
managing those proceedings."

27 See, e.g., Catania & Sullivan, supra note 23, at 995; Comment, Collateral Attacks on
Employment Discrimination Consent Decrees, 53 U. CHI. L. REV. 147 (1986); Cooper, supra note
9, at 155; Grover, supra note 9, at 43; Issacharoff, supra note 11, at 189; Strickler, supra note 23,
at 1557.

28 As discussed later, the problem addressed in Martin arose out of the federal courts' volun-
tary enforcement of a practice forbidding parallel litigation. See infra text accompanying notes
33-37. As a consequence, commentary has addressed the impact of this practice on the interests of
claimants whose parallel proceeding has been halted.

In one article that preceded the decision in Martin, Professor Larry Kramer contended that,
by managing parallel discrimination suits through the devices of transfer and consolidation, the
problem of parallel proceedings and potentially conflicting results could be avoided. See Larry
Kramer, Consent Decrees and the Rights of Third Parties, 87 MICH. L. REV. 321, 335-36 (1988).
As Professor Kramer noted at the time, "This simple alternative to the collateral attack bar seems
so obvious that it is surprising that it has been overlooked." Id. at 336. See also The Civil Rights
Act of 1990: Joint Hearings Before the House Comm. on Educ. and Labor and the Subcomm. on
Civil and Constitutional Rights of the House Comm. on the Judiciary, H.R. 4000, 101st Cong.,
2d Sess. 474-75 (1990) (recommendation of Professor Kramer that collateral attacks be filed
solely with the original court).

Professor Kramer's solution has much to commend it, even though congressional action in
response to Martin has largely mooted its implementation in employment discrimination litigation
suits. Some of the solutions later offered in this article build upon Professor Kramer's suggestion.
Professor Kramer's recommendation is limited, however, to those settings where institutional liti-
gation occurs solely in federal court (either by original filing or by removal). As discussed later,
the problem of parallel litigation involving institutions like public schools is exacerbated by the
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Any attempt to manage the phenomenon of parallel institutional
litigation must take into account the legacy of Martin, including Con-
gress' exceptional response to that decision. For Martin reaffirms cer-
tain principles of American jurisprudence and due process that provide
the framework for any restructuring of institutional litigation. More-
over, the congressional response to Martin suggests some of the ele-
ments essential to such restructuring.

In refusing to halt the white firefighters' independent challenge to
their employer's consent decree in Martin, the Supreme Court over-
turned judicial implementation of the "impermissible collateral attack
doctrine." 9 That doctrine 0 reflected the lower courts' improvised ef-
forts to insulate consent decrees in employment discrimination litiga-
tion from what the courts characterized as "collateral" challenges. By
the time of the decision in Martin, that doctrine had gained over-
whelming circuit court acceptance in the context of employment dis-
crimination 81 and, as discussed later, had been utilized in other institu-
tional litigation, such as school desegregation.3 2

Under the collateral attack doctrine, federal courts routinely dis-
missed lawsuits filed by majority employees subsequent to the entry of
consent decrees between minority plaintiffs and their employer.33 The

prosecution of simultaneous suits in state court, which cannot be transferred to federal court.
" It has been correctly observed that the "collateral attack" doctrine is a misnomer as ap-

plied in the Martin context. A "collateral attack" is traditionally defined as an attempt by an
original party to challenge the judgment to which she is a party. See Grover, supra note 9, at 44
n.4. Thus, attempts by non-party employees to challenge the implementation of a decree in sepa-
rate litigation would not be "collateral." It is for this reason, among others, that the author has
adopted the term "parallel proceedings" to refer to litigation that is commenced by persons to
challenge the implementation of prior court orders to which they are not parties.

30 See Comment, supra note 27, at 148-49.
" See Martin v. Wilks, 490 U.S. 755, 762-63 n.3 (1989).
31 See infra text accompanying notes 193-217.
" Consent decrees constitute a prevalent means of settling employment discrimination dis-

putes. See Cooper, supra note 9, at 155 n.1; Grover, supra note 9, at 43 n.l. There are also the
prevalent means of settling school desegregation litigation. See infra note 135. Such decrees con-
stitute a hybrid of contract and judicial judgment, whereby the litigants are contractually bound
to a settlement that is entered as a judgment of the court and is enforceable by judicial sanctions.
See Grover, supra note 9, at 43 n.1; Kramer, supra note 28, at 325-26. There is widespread
disagreement as to the degree of judicial scrutiny such decrees actually receive, and as to the
deference such decrees should receive when challenged by third parties. For an illustration of
these divergent opinions, see Kramer, supra note 28; Douglas Laycock, Consent Decrees Without
Consent: The Rights of Nonconsenting Third Parties, 1987 U. CHI. LEGAL F. 103; Judith Res-
nick, Judging Consent, 1987 U. CHI. LEGAL F. 43.
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justification for such dismissals evolved over time. At its inception, the
collateral attack doctrine was employed to compel majority employees
to intervene in the original court proceedings where the decree had
been entered.34 Thus used, the doctrine served the purpose of consoli-
dating parallel claims in one suit, while recognizing the right of parallel
claimants to assert their interests in at least one forum.

In time, however, the doctrine's use expanded. Consequently, in
Prate v. Freedman,5 the collateral attack doctrine was invoked to pre-
clude a parallel suit where the plaintiffs had attempted, unsuccessfully,
to intervene in the original suit. In Prate, the district court denied
plaintiffs their only remaining option for the assertion of their rights,
based on the view that the plaintiffs' own delay in seeking to intervene
in the original action precluded their maintenance of a separate suit.36

The decision in Prate signaled a dramatic change in the function
served by the collateral attack doctrine.3 7 What was inaugurated as a
rule of consolidation had now developed into a rule of preclusion. In
essence, the doctrine recognized the jurisdictional power of the original
trial court to dispose of all claims related to institutional discrimina-
tion, thereby placing an affirmative obligation on affected non-parties
to intervene in the original proceeding or else forfeit the opportunity to
assert their claims.

This evolution in the collateral attack doctrine reflected a new ju-
dicial solicitude for the interests of both the minority plaintiffs and the
institutional defendants. Plaintiffs now were in a better position to
reach final and comprehensive settlement of their claims, which would
be virtually unassailable by third parties following entry of a consent
decree. Defendants, at the same time, could enter into settlement with-
out fear that their conciliatory efforts might precipitate additional liti-
gation and the attendant threat of inconsistent orders. Indeed, some
courts invoked the collateral attack doctrine to preclude damages ac-
tions, which arguably did not pose any direct threat to enforcement of

" See O'Burn v. Shapp, 70 F.R.D. 549 (E.D. Pa.), affd mem., 546 F.2d 418 (3d Cir. 1976),
cert. denied, 430 U.S. 968 (1977).

11 430 F. Supp. 1373 (W.D.N.Y.), afid mem., 573 F.2d 1294 (2d Cir. 1977), cert. denied,
436 U.S. 922 (1978).

" See id. at 1374-75.
37 Under the doctrine of impermissible collateral attacks, it was even arguable that third

parties who had no opportunity to intervene might be precluded from asserting their claims at a
later date. See Grover, supra note 9, at 48.
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equitable remedies agreed to in the consent decree.88 Needless to say,
the collateral attack doctrine enjoyed the support of both civil rights
plaintiffs and employers. 89

The Supreme Court's invalidation of the collateral attack doctrine
in Martin was based on firm, but limited, grounds. Quoting long-stand-
ing precedent, the Court observed that "[i]t is a principle of general
application in Anglo-American jurisprudence that one is not bound by
a judgment in personam in a litigation in which he is not designated as
a party or to which he has not been made a party by service of pro-
cess." ' 0 This rule is part of our "deep-rooted historic tradition that ev-
eryone should have his own day in court.""1 "A judgment or decree
among parties to a lawsuit resolves issues as among them, but it does
not conclude the rights of strangers to those proceedings." 4 Because
the collateral attack doctrine operated to foreclose the assertion of re-
verse discrimination claims not raised in the original suit, and because
the Court could not identify any valid statutory or procedural require-
ment compelling majority employees to intervene in the original suit,
the doctrine was said to impermissibly extinguish the employees' legal
claims. 3

It is important to emphasize that the Court did not foreclose the

See, e.g., Dennison v. City of Los Angeles Dep't of Water & Power, 658 F.2d 694, 695
(9th Cir. 1981) (Permitting collateral damages suit - in lieu of injunctive relief - would "dras-
tically increase the cost of each promotion and would burden [the defendant] for complying with
the consent decree.").

" See, e.g., Catania & Sullivan, supra note 23, at 1008; Issacharoff, supra note 11, at 243;
Strickler, supra note 23, at 1580. As noted by numerous commentators, defendants had an addi-
tional incentive to enter into consent decrees when those decrees would be immunized from later
attack by affected employees. Rather than incurring substantial monetary liability for widespread
institutional discrimination, employers could agree to the implementation of prospective relief -
such as hiring or promotion quotas - which would have far less economic impact on the enter-
prise. See Grover, supra note 9, at 69; Issacharoff, supra note 11, at 241-47; Laycock, supra note
33, at 144-45.

40 Martin v. Wilks, 490 U.S. 755, 761 (1989) (quoting Hansberry v. Lee, 311 U.S. 32, 40
(1940)).

41 Id. (quoting 18 CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4449,
at 417 (1981)).

42 Id.
41 The Court has previously decided that a legal claim constitutes a form of protectible prop-

erty under the Fourteenth Amendment, which cannot be taken away without "due process." See
Logan v. Zimmerman Brush Co., 455 U.S. 422, 428-29 (1982). As noted by one commentator,
use of the collateral attack doctrine to preclude assertion of the majority employees' claims in
Martin amounted to a violation of due process. See Strickler, supra note 23, at 1573.
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use of procedural devices that might consolidate institutional litigation
into one proceeding. Indeed, the Court specifically sanctioned two
"consolidative" devices that have historical pedigrees - schemes under
which existing litigants are recognized as representatives for the inter-
ests of absentees," and procedural mechanisms by which the involve-
ment of absentees is compelled on pain of forfeiture of their interests.4

The Court observed that existing procedural rules - in particular
Federal Rule of Civil Procedure 24 - permit, but do not mandate in-
tervention. The only mandate contained in the federal rules, the Court
noted, concerns the obligation of existing parties to join absentees
whose interests might be impaired by the pending litigation.4'6 Interest-
ingly, the Court did not suggest that the original plaintiffs and em-
ployer in Martin had violated this mandate by failing to join the major-
ity employees in the original suit. While such an interpretation of Rule
19's "mandatory" joinder requirement'7 is plausible - particularly in
light of the severe forfeiture penalties of the collateral attack doctrine 6

- the history of discrimination litigation reveals virtually unanimous
repudiation of any obligation to join affected majority employees.4 9

The Court left open the possibility that Congress might, consistent
with the requirements of due process, develop a "special remedial
scheme" to provide for consolidated procedures in disputes like the one
before it. This is in fact what Congress did through its enactment of
the Civil Rights Act of 1991.

The Court's cryptic reference to "due process" limitations on such
remedial schemes50 merits closer attention. Prior to the decision in
Martin, there was growing criticism of the practices employed by some
lower courts in applying the collateral attack doctrine." In large part,

4 The Court mentioned two such schemes - a formal class action, and the less formal
representation of absentees by virtue of their "control" of existing parties. Martin, 490 U.S. at
762 n.2. This second form of representation, through what have been called "privies," was ex-
pressly rejected by the Eleventh Circuit in Martin. Id. at 761 n.l.

" The Court illustrated these "special remedial schemes" by noting the forfeiture features of
bankruptcy and probate proceedings. Id. at 762 n.2.

" See id. at 765.
47 FED. R. Civ. P. 19.
48 See Grover, supra note 9, at 81 (collateral attack bar typically transforms majority em-

ployees into "necessary" parties).
' See Laycock, supra note 33, at 131; Strickler, supra note 23, at 1601.
50 See 490 U.S. at 762 n.2.
" See generally, Comment, supra note 27, at 158-165; Cooper, supra note 9, at 164-74;

Kramer, supra note 28, at 330-52; Laycock, supra note 33, at 139-43.
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this criticism reflected a perception that the doctrine was being imple-
mented in a manner inconsistent with due process.52

One notorious shortcoming in pre-Martin judicial procedure was
the propensity of courts to deny intervention to employees based on the
"untimeliness" of their petition. In many cases in which intervention
was denied, the putative intervenors lacked formal notice of either their
obligation to intervene or the time limits for intervention. For example,
in Culbreath v. Dukakis," the First Circuit Court of Appeals denied
employee unions - which had received no express warning of their
obligation to intervene in a pending employment discrimination suit -
permission to intervene to challenge the provisions of a proposed con-
sent decree. Such denial occurred despite the fact that the putative in-
tervenors acted promptly upon announcement of the details of the pro-
posed decree, through which they learned of the particular threat posed
to employee interests.

According to the First Circuit, the petitioners should have moved
to intervene upon learning (through, among other sources, the local
newspaper) of the filing of the suit. 4 Culbreath is all the more note-
worthy because the trial court had previously denied the defendants'
motion to compel joinder of non-party employees whose interests now
prompted the motion to intervene. 5

A similar result is found in Stotts v. Memphis Fire Department.
In Stotts, an attempt by majority employees to intervene upon learning
of the terms of a proposed consent decree was denied by the Sixth Cir-
cuit on the ground that the employees should have foreseen the possi-
bility of objectionable remedies at the time of the suit's filing. 6 Ironi-
cally, the employees were prompted to seek intervention by the posting
of notice of the proposed decree in the workplace - a notice that the
court construed solely as an invitation for responses from affected mi-
nority class members who might be dissatisfied with the limited scope

" See, e.g., Kramer, supra note 28, at 342 ("Courts that enforce the collateral attack bar
have ignored its due process implications.").

8 630 F.2d 15 (lst Cir. 1980).
" See id. at 20. As one commentator observed, "By dismissing [the intervenors'] objections

as untimely, the court punished them for failing to foresee the unforeseeable." Maimon Schwarz-
schild, Public Law by Private Bargain: Title VII Consent Decrees and the Fairness of Negotiated
Institutional Reform, 1984 DUKE L.J. 887, 921.

630 F.2d at 18-20.
Stotts v. Memphis Fire Dep't, 679 F.2d 579, 581, 585 (6th Cir. 1982).

1994]



CIVIL RIGHTS LAW JOURNAL

of the decree. 57

Various commentators have noted the unfairness of such applica-
tions of the "timeliness" requirement in denying intervention.58 Cer-
tainly, the haphazard nature of the timeliness determination looked
nothing like the rather fastidious due process requirements built into
contemporary procedural rules.59 As one commentator observed,

To call it a "procedure" is to suggest the existence of an element of regularity
which is totally lacking: the original parties are not required to do anything to
set the procedure in motion; the provision of notice is totally arbitrary; and
courts are embroiled in case-by-case inquiries into what the majority employ-
ees should have known."

Latent in some of the lower courts' applications of the collateral
attack doctrine was a scarcely-concealed insolicitude for the claims of
majority employees - what some commentators have even character-
ized as "hostility." 1 An illustration of this is the First Circuit's much-
criticized decision in Culbreath v. Dukakis.62 Pursuant to Federal Rule
24, 8 the court in Culbreath examined the extent to which both the
existing parties and the putative intervenors might be "prejudiced" by
the intervention decision. According to the court, the very fact that the
intervenors opposed the proposed decree constituted a threat of
"prejudice" to the existing parties." As one commentator later ob-
served, under this standard of prejudice, intervention would be disal-
lowed in virtually every consent decree.6 5

57 Id. at 587; see also id. at 592-98 (Martin, J., dissenting). Still another illustration of the
questionable application of a "timeliness" requirement is found in McPherson v. School District
No. 186, 33 Fed. R. Serv. 2d (Callaghan) 978 (C.D. III. 1981). In McPherson, the court denied
the petition of a teacher's union to intervene to challenge race-based layoffs implemented pursuant
to a desegregation consent decree. Although the union had moved to intervene within twelve days
of the court's ordering of these layoffs, the court found their motion "untimely" and concluded
that they should have intervened seven years prior upon the original filing of the suit. Id. at 978-
81.

" See authorities cited supra note 51.
" See, e.g., FED. R. Civ. P. 4() (service of process), 55 (default judgment).
60 See Comment, supra note 27, at 162.
6 See Catania & Sullivan, supra note 23, at 1002. At the same time, the authors point out

that other courts have showed receptivity to intervention motions.
62 630 F.2d 15 (1st Cir. 1980). For criticism of the decision, see Grover, supra note 9, at 75-

77; Cooper, supra note 9, at 158-64.
68 FED. R. Civ. P. 24.
64 630 F.2d at 22.
88 See Grover, supra note 9, at 75.
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At the same time, the court in Culbreath readily dismissed any
arguable prejudice to the intervenors - who, it will be recalled, had no
remaining opportunity to assert their claims but through intervention.
According to the court, the intervenors' likelihood of succeeding in
their reverse discrimination claims was "slight" - a judgment made
by the court without the benefit of any evidentiary hearing on the inter-
venors' claims.66

While courts might understandably require a strong evidentiary
showing by persons seeking to challenge a consent decree, a casual dis-
missal of their claims hardly constitutes the "day in court" that Martin
v. Wilks viewed as a fixed component of American jurisprudence.6 7

This treatment of putative intervenors' legal claims is all the more
questionable when one recognizes that the collateral attack doctrine
dispenses with any requirement that the court consider whether ex-
isting parties have "adequately represented" the absentees' interests. 68

If, as seems generally accepted, consent decrees provide a means of
transferring some of the culpable defendant's costs of rectifying dis-
crimination to its employees, the employees' interest in intervention
cannot be dismissed as mere obstructionism.69

The Civil Rights Act of 1991,70 passed partially in response to
Martin, has been described as a "complete reversal" of that decision.7
This interpretation of the Act is difficult to reconcile with the actual
opinion in Martin, however, since the Court's rationale was premised
on the lack of rule or statutory authority for the collateral attack doc-

" 630 F.2d at 23. In concurrence, one circuit judge criticized the majority for its premature
evaluation of the intervenors' claims. Id. at 25 (Aldrich, J., concurring). The approach taken by
the court in Culbreath was followed in Deveraux v. Geary, 586 F. Supp. 1481 (D. Mass. 1984),
affid, 765 F.2d 268 (1st Cir. 1985).

07 Even some of the staunchest advocates of affirmative action have agreed that the collateral
attack doctrine unfairly disposed of majority claimants' interests. See Joel L. Selig, Affirmative
Action in Employment After Croson and Martin: The Legacy Remains Intact, 63 TEMPLE L. REV.
1, 22-23 (1990).

" The presence of an alternative representative for the absentees' interests, it will be recal-
led, was one means by which the Court in Martin thought absentees might be bound by litigation.
See supra text accompanying note 44.

00 See supra note 39.
70 Pub. L. No. 102-166, 105 Stat. 1071 (codified as amended at 2 U.S.C.A. §§ 601, 1201 to

1224; 16 U.S.C.A. § la-5 note; 29 U.S.C.A. § 626; 42 U.S.C.A. §§ 1981, 1981 notes, 1981a,
1988, 2000e, 2000e note, 2000e-l, 2000e-2, 2000e-4, 2000e-4 note, 2000e-5, 2000e-16, 1211 i,
12112, 12209 (West Supp. 1994)).

" See Grover, supra note 9, at 57; see also HR. REP. No. 102-40, 102d Cong., 2d Sess., pt.
1, at 49 (1991) (Act is intended to "overturn" Martin).
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trine. Indeed, the Court seems to have invited a congressional response
when it noted that "special remedial schemes" consistent with due pro-
cess could be developed to address the problem in Martin.

It is certainly inaccurate to suggest that the Act reverses Martin
in the sense that it revives the collateral attack doctrine as imple-
mented in the lower courts. Although the Act clearly reinstitutes some
form of collateral attack doctrine, it does so with conspicuous regard
for the due process interests of affected parties.

The Act contains three main provisions that consolidate, in the
broadest sense, related employment discrimination claims in a single
proceeding. First, the Act mandates intervention for persons who are
fairly apprized of the pendency of a judicial proceeding that would af-
fect their interests. Second, the Act creates a form of preclusion for
those whose interests have been practically represented by prior parties
to a proceeding. Third, the Act requires that all legal claims not fore-
closed by the first two provisions be asserted in legal proceedings before
the same court that entered the original decree.

The first provision of the Act immunizes from subsequent attack
any consent decree or judgment based on federal employment discrimi-
nation law, where the attackers had "actual notice" of a proposed order
such that they were notified of its potential effect upon their interests,
provided they were accorded an opportunity to present objections to the
proposed order "by a future date certain. ' 2 Central to this provision is
not only its obligation to intervene, but also its specific notice require-
ments triggering that obligation. For one thing, the notice must be "ac-
tual" and must be adequate to inform the recipient of the potential risk
to his own interests. It seems highly doubtful that generalized knowl-
edge of the filing of a lawsuit - like that deemed adequate in Cul-
breathTS - could withstand scrutiny under this provision.7 4 Equally im-
portant, the notice provision relieves the affected party of the task of
gauging the "timeliness" of intervention. Notice of the obligation to
intervene must be accompanied by a specific deadline for exercising
that option. In this respect, the Act remedies the most noticeable inade-
quacy in application of the judicially-fashioned collateral attack

7' See Civil Rights Act of 1991, Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified
as amended at 42 U.S.C. § 2000e-2(n)(B)(i)(I) (West Supp. 1994)).

73 See supra text accompanying notes 53-55.
74 See Catania & Sullivan, supra note 23, at 1036 (stating that "constructive" notices like

newspaper ads or union postings will not satisfy the provision's requirements).
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doctrine.
The Act's second provision for precluding subsequent litigation

may, in the long term, be its most valuable. That provision applies to
all persons whose interests were "adequately represented" by others
who have previously challenged a decree "on the same legal grounds
and with a similar factual situation. 7 5 This form of preclusion, like
that contained in the first provision, was expressly sanctioned by the
Supreme Court in Martin v. Wilks.7'

The Act expressly recognizes that its implementation may raise
issues of due process. Thus it provides that it shall not be construed to
"authorize or permit the denial to any person of the due process of law
required by the Constitution.""1 Both this proviso, and the specific re-
quirements detailed above, reflect obvious congressional concern with
past flaws in implementation of the collateral attack doctrine. 78

The Act contains one final provision for accomplishing the goal of
consolidation. Recognizing that some legal challenges to judgments are
not precluded by the Act, Congress has ordered that such actions "be
brought in the court, and if possible before the judge, that entered [the
prior] judgment or order."'7' The consequence of this provision is that
all challenges to a particular employment consent decree will occur
before a single court, even in those situations where "parallel" suits are
unavoidable.

Both the decision in Martin and Congress' response suggest sev-
eral important lessons for future efforts to manage "parallel" proceed-
ings outside the context of employment discrimination. First, the Court
has indicated its continued preference for traditional procedural

75 Civil Rights Act of 1991, Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as
amended at 42 U.S.C. § 2000e-2(n)(l)(B)(ii) (West Supp. 1994)).

76 490 U.S. 755, 762 n.2 (1989) (Recognizing preclusion where a person "has his interests
adequately represented by someone with the same legal interests who is a party.").

17 Civil Rights Act of 1991, Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as
amended at 42 U.S.C. § 2000e-2(n)(2)(D) (West Supp. 1994)); see also HR. REP. No. 120-40,
102d Cong., 2d Sess., pt. 1, at 58 (1991).

70 For a detailed examination of the Act's provisions, and the attendant due process issues
that may be raised by its application, see Grover, supra note 9, at 53-103. During the course of
the Act's deliberation, its due process implications received close scrutiny and were the subject of
extensive expert testimony. Indeed, an earlier form of the act - subsequently vetoed by the Presi-
dent - was amended to limit its preclusive effect in light of serious questions concerning the Act's
constitutionality. Id. at 60-61.

79 Civil Rights Act of 1991, Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as
amended at 42 U.S.C. § 2000e-2(n)(3) (West Supp. 1994)).
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schemes where litigants are "masters" of their own legal claims and the
mechanisms for asserting them. Furthermore, the Court has indicated
that it will closely scrutinize any judicial attempt to extemporize con-
solidative procedures that pose a threat to the interests of non-parties.
The notion that each legal claimant is entitled to a "day in court" re-
mains entrenched in the Court's paradigm for dispute resolution.

To the extent that the Civil Rights Act of 1991 liberalizes Mar-
tin's more conventional approach to parallel proceedings, operational
consequences things are suggested. First, attempts to preclude the as-
sertion of third-party claims by virtue of those persons' failure to in-
volve themselves in prior litigation should be premised on those persons'
receipt of fairly specific notice of (1) the threat to their interests, and
(2) the precise procedural obligation they bear (including the "timeli-
ness" of their obligation). Second, attempts to bind absentees by the de
facto "representation" of their interests in prior proceedings should
take into account (1) the specific nature of the claim or interest as-
serted by the absentee, and (2) the "adequacy" of the representative's
presentation of the absentee's interest.

Finally, the Civil Rights Act of 1991 confirms the wisdom of chan-
neling parallel litigation into a single forum. Due process may in fact
require that third-parties aggrieved by existing court orders have their
own "day in court." But it does not require that they have their day in
a different court. In situations of institutional conflict, it is highly desir-
able that the judiciary speak with a unified voice.

The Act's requirement that parallel challenges be asserted before
the same court provides a useful model for addressing the problem of
parallel proceedings in other institutional settings like school desegrega-
tion. Even in the absence of mandatory intervention rules like those set
forth in the Act, there are a variety of mechanisms for achieving con-
solidation of parallel suits outside the realm of employment discrimina-
tion. These mechanisms will be addressed in subsequent discussion."0

80 See infra text accompanying notes 150-439. As discussed later, the most recurring prob-
lem of parallel litigation in the context of school desegregation has been parallel suits filed by
teachers and staff adversely affected by the implementation of a desegregation decree. See infra
text accompanying notes 121-39. The question arises; to what extent are such parallel desegrega-
tion disputes governed by the provisions of the Civil Rights Act of 1991?

Several features of the Act indicate that it will have limited effect upon parallel personnel
disputes pertaining to desegregation. First, school personnel who have not been provided a specific
opportunity to intervene in desegregation litigation will not be limited by the Act's mandatory
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III. INSTITUTIONAL LITIGATION IN THE PUBLIC SCHOOLS: CONSTITU-
ENT INTERESTS AND CONFLICT

It is doubtful that the American court system will again encounter
problems of institutional litigation as intractable as those presented in
the early years of school desegregation."1 For with the decision in
Brown v. Board of Education,82 the federal courts set about imple-
menting "profound social reconstruction"8 in the quintessential prov-
ince of local government - the public school system.8' During the
early years of implementation, the federal courts were repeatedly called

intervention requirement. Second, school personnel whose interests have not been previously "rep-
resented" in desegregation proceedings, e.g., by the presence of similarly-situated personnel in the
prior lawsuit, will not be bound by a desegregation decree.

Perhaps an even more important limitation on the Act's applicability results from its coverage
solely of "an employment practice that implements and is within the scope of a litigated or con-
sent judgment or order that resolves a claim of employment discrimination under the Constitution
or Federal civil rights laws." Civil Rights Act of 1991, Pub. L. No. 102-166, § 108, 105 Stat.
1071, 1076 (codified as amended at 42 U.S.C. § 2000e-2(n)(l)(A) (West Supp. 1994)) (emphasis
added). To the extent that a desegregation remedy is based on prior existence of employment
discrimination, the 1991 Act would extend its protections to the remedial practices authorized by
decree or judgment. It is the case, however, that many - and perhaps most - desegregation
remedies require changes in employment practices (e.g., transfer or promotion of teachers and
staff) for the purpose of achieving a "unitary" school system rather than to resolve specific claims
of "employment discrimination." See. e.g.. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402
U.S. 1, 19 (1971); United States v. Montgomery County Bd. of Educ., 395 U.S. 225, 232 (1969);
Oliver v. Kalamazoo Bd. of Educ., 706 F.2d 757, 762 (6th Cir. 1983); Morgan v. Bryant, 671
F.2d 23, 27 (lst Cir. 1982). As has been observed, "The rationale for staff reassignments in
desegregation decrees is not to remedy employment discrimination, but rather to vindicate the
constitutional rights of minority students by assuring them the equal educational opportunities
guaranteed by the fourteenth amendment." MARTHA MCCARTHY & NELDA CAMBRON-MCCABE,
PUBLIC SCHOOL LAW: TEACHERS AND STUDENTS RIGHTS 497 (3d ed. 1992). Accordingly, to the
extent that desegregation remedies affect personnel interests for the purpose of desegregating a
school system rather than rectifying past employment discrimination, those remedies do not come
within the literal coverage of the 1991 Act.

81 See, e.g.. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 13 (1971) ("Nothing
in our national experience prior to 1955 prepared anyone for dealing with changes and adjust-
ments of the magnitude and complexity encountered since then.").

82 347 U.S. 483 (1954).
83 Abram Chayes, The Supreme Court 1981 Term - Forward: Public Law Litigation and

the Burger Court, 96 HARV. L. REV. 4, 6 (1982).
" The tradition of local control, and the related varieties of state and local regulation, are

discussed in Michael Finch & Trevor W. Nagel, Collective Bargaining in the Public Schools:
Reassessing Labor Policy in an Era of Reform, 1984 Wis. L. REV. 1573, 1578-80. As the Su-
preme Court has recently affirmed, even during the period of extensive federal supervision of pub-
lic school districts, the "ultimate objective" has been to "return school districts to the control of
local authorities." Freeman v. Pitts, 112 S. Ct. 1430, 1445 (1992).
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upon to reaffirm the supremacy of federal law, and of their own author-
ity, in the face of resistance not seen since the Reconstruction era.8 5

To the younger reader of the early desegregation cases, the legal
landscape of the Brown era is unfamiliar. In those early cases, one en-
counters legal contentions that are virtually unheard of in contempo-
rary disputes - claims, for example, that the Supreme Court's author-
ity in interpreting the Constitution is not final, 86 that the remedying of
constitutional wrongs is subject to limitations imposed by state law,87

and that "race-conscious" remedies are themselves violations of equal
protection."8

The Brown era was, in a very real sense, a time when the modern
federal system experienced its greatest growing pains. That the system
has attained maturation, however, does not mean that conflict has been
eliminated from contemporary school desegregation. To the contrary,
as desegregation efforts move into their third and even fourth decade,
there remains a variety of constituent interests that continue to produce
conflict. To appreciate the potential for conflict, one must appreciate
the breadth of reform inaugurated by Brown and the Court decisions
that followed it.

In Brown, the Court signaled an end to the allegedly "separate but
equal" school systems that predominated in many areas of the country.
But the precise remedial obligation imposed upon school boards re-
mained unclear for more than a decade. Several federal courts con-
cluded after Brown that the problems of segregated schools could be
remedied by removing the mandate of segregation, and so authorized
"freedom of choice" plans.89 Such plans obviously reduced the remedial
burden on school boards, and just as obviously had a small impact on
the elimination of segregated schools.90

" See generally H.J. Escher & Lee H. Gudel, Community Resistance to School Desegrega-
tion Enjoining the Undefinable Class, 44 U. CHI. L. REV. 111 (1976).

88 See Cooper v. Aaron, 358 U.S. 1 (1958).
See, e.g., North Carolina State Bd. of Educ. v. Swann, 402 U.S. 43 (1971) (state-imposed

limitations on busing preempted by federal desegregation orders).
"8 See, e.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 18-19 (1971) (re-

jecting contention that students must be assigned on "color blind" basis).
89 See, e.g., Bowman v. County Sch. Bd., 382 F.2d 326, 327-28 (4th Cir. 1967), rev'd sub

nom., Green v. County Sch. Bd., 391 U.S. 430 (1968); Clark v. Board of Educ., 369 F.2d 661,
666-67 (8th Cir. 1966).

" See, e.g., Monroe v. Board of Comm'rs, 391 U.S. 450, 459 (1968) (noting potential of
"free transfer" plan to perpetuate, or even increase, student segregation).
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The Court's decision in Green v. County School Board9' signaled
an end to the era of easy remedies. In Green, the Court affirmed that
school boards had an "affirmative" obligation to implement remedies
that would create a "unitary" school system in which racial discrimina-
tion was eliminated "root and branch."92 The Court proceeded to iden-
tify various factors that must be considered in determining whether a
school board has remedied past discrimination and achieved a "uni-
tary" school system.

The Green factors require consideration of six aspects of a school
system: (1) the assignment of pupils to particular schools; (2) the trans-
portation of pupils to schools; (3) the quality of physical facilities avail-
able to pupils; (4) the quality of extracurricular activities available to
pupils; (5) the allocation of faculty to schools; and (6) the allocation of
staff to schools. 93 As later decisions would affirm, the racial balance of
student assignments is "a critical beginning point" 9' in assessing the
success of a desegregation remedy. And closely related to the goal of
student integration is that of faculty and staff integration. Conse-
quently, throughout the past quarter century, racial integration has
played the leading role in desegregation efforts - a remedial emphasis
that remains controversial even among members of the civil rights
community. 96

In implementing the Green factors, courts have adopted a wide

91 391 U.S. 430 (1968).
92 Id. at 437-38.
93 Id. at 435.
" Freeman v. Pitts, 112 S. Ct. 1430, 1437 (1992).

Here, as in most cases where the issue is the degree of compliance with a school desegrega-
tion decree, a critical beginning point is the degree of racial imbalance in the school district
.... This inquiry is fundamental, for under the former de jure regimes racial exclusion
was both the means and the end of a policy motivated by disparagement of or hostility
towards the disfavored race.

Id.
95 See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 18 (1971).
" See Bell, supra note 4, at 477-82. As noted by Professor Bell, the NAACP has been re-

sponsible for "virtually all school desegregation suits" and has consistently emphasized the reme-
dial value of racial mixing. Id. at 478. As Professor Bell also notes, this emphasis on racial mixing
has been, alternatively, "educationally advantageous, irrelevant, or even disadvantageous. Never-
theless, civil rights lawyers continue to argue that black children are entitled to integrated schools
without regard to the educational effect of such assignments." Id. (emphasis added). For more
recent criticism of "assimilationist" theory, see Kevin Brown, Do African-Americans Need Im-
mersion Schools? The Paradox Created by Legal Conceptualization of Race and Public Educa-
tion, 78 IowA L. REV. 813, 839-45 (1993).
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range of remedial strategies. One prominent remedy has been the
transportation or "busing" of students97 to achieve racial balance in
schools where balance cannot be achieved under "neighborhood" as-
signment plans. Also prominent have been remedies requiring the hir-
ing, promotion and assignment of faculty and staff to insure racial bal-
ance in the school workforce." The breadth of desegregation remedies
authorized by Green - particularly those involving pupils and person-
nel - has prompted an array of legal challenges. Some of the more
prominent challenges, as noted previously, have little relevance to cur-
rent disputes over the implementation of desegregation remedies. 99

Thus, historically-controversial remedies like pupil busing and faculty
reassignment have received unwavering endorsements by the courts.1"'
With few exceptions, the law of desegregation remedies is now settled.

This stability in the Supreme Court's jurisprudence of desegrega-
tion remedies does not, however, signify the end of controversy in the
application of those remedies. To the contrary, dispute remains com-
monplace as courts supervise implementation of desegregation remedies
in specific contexts. Among the disputed issues that arise are: (1)
claims that there is insufficient evidentiary support for the remedial
predicate of discrimination; 101 (2) claims that the "vestiges" of past
discrimination have been eliminated and thus that further remedial ef-
forts are impermissible;" °2 (3) claims that particular elements of a pro-
posed remedy unnecessarily infringe state-law and contractual rights;103

(4) claims that the school board has failed to comply with required

9 In Swann v. Charlotte-Mecklenburg Board of Education, the Court made clear that the
busing of students is constitutionally required when lesser remedies will not remedy past segrega-
tion. 402 U.S. at 30. The federal circuit courts have been unanimous in approving of desegrega-
tion plans calling for busing. See JAMES RAPP, EDUCATION LAW 10-45 (1984).

"' See RAPP, supra note 97, at 10-50.1 to -56.
" As noted by contemporary constitutional law scholars, challenges to the supremacy of fed-

eral law like those that emerged in the Brown era "involve no legitimate principle of constitutional
law." They retain only an historical interest. JOHN E. NOWAK ET AL., CONSTITUTIONAL LAW 20
(West 3d ed. 1986).

0"0 See generally RAPP, supra note 97, at 10-43 to -65.
101 As expected, most challenges to the existence of past discrimination are made in school

districts and states where there is no recent history of governmentally-compelled segregation. See,
e.g., People Who Care v. Rockford Bd. of Educ., 961 F.2d 1335, 1337 (7th Cir. 1992); Spangler
v. Pasadena City Bd. of Educ., 427 F.2d 1352, 1353 (9th Cir. 1970); Smuck v. Hobson, 408 F.2d.
175, 180-81 (D.C. Cir. 1969).

102 See, e.g., cases cited infra note 104.
103 See, e.g., Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist., 738 F.2d 82, 84

(8th Cir. 1984); Oliver v. Kalamazoo Bd. of Educ., 706 F.2d 757, 764 (6th Cir. 1983).
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legal procedures in developing the remedial plan;10 4 (5) claims that the
school board has acted arbitrarily, or with improper motive, in the
course of administering a valid remedy; 1 5 and (6) claims that the im-
plementation of desegregation remedies infringes the rights of other
minority groups. 106 Moreover, given the potential breadth of desegrega-
tion decrees, there is frequent dispute concerning the issue of whether a
decree even governs discrete issues arising during the course of
implementation.10 7

As the illustrations above reveal, a certain amount of conflict will
inevitably be generated by school desegregation efforts. The very justifi-
cation for desegregative remedies, as well as the proper scope of those
remedies, is fact-specific and productive of disagreement.,0 , Moreover,
in its development of a system-wide plan, the supervising federal court
cannot begin to anticipate the variety of issues that will be presented
during the course of administration - issues pertaining to the imple-
mentation of the plan in specific school settings, as well as issues per-
taining to the interrelationship of the plan with state-law and contrac-
tual rights. 09

104 See, e.g., Davis v. East Baton Rouge Parish Sch. Bd., 721 F.2d 1425, 1433 (5th Cir.
1983); Mannings v. School Bd., 816 F. Supp. 714 (M.D. Fla. 1993), rev'g 796 F. Supp. 1491
(M.D. Fla. 1992).

'18 See, e.g., Samayoa v. Chicago Bd. of Educ., 798 F.2d 1046, 1050 (7th Cir. 1986); De-
Carlo v. Tarrant City Bd. of Educ., 473 F.2d 1026, 1027 (5th Cir. 1973); Mills v. Birmingham
Bd. of Educ., 449 F.2d 902, 904-05 (5th Cir. 1971).

10 See, e.g., Diaz v. San Jose Unified Sch. Dist., 861 F.2d 591, 596 (9th Cir. 1988);
Samayoa v. Chicago Bd. of Educ., 798 F.2d 1046, 1047-48 (7th Cir. 1986); Keyes v. School Dist.
No. 1, 521 F.2d 465, 479 (10th Cir. 1975), cert. denied, 423 U.S. 1066 (1976); United States v.
Board of Educ., 88 F.R.D. 679, 680 (N.D. I11. 1981).

10I See infra discussion accompanying notes 144-48. See also DeCarlo, 473 F.2d at 1027
(teacher's challenge to transfer was only "indirectly" related to desegregation decree and did af-
fect implementation); Mills, 449 F.2d at 904-05 (challenge to teacher assignment for allegedly
wrongful motives was not preempted by federal desegregation decree).

'08 As the Supreme Court has observed in a related context:
[D]istrict courts ... have struggled in hundreds of cases with a multitude and variety of
problems under this Court's general directive. Understandably, in an area of evolving rem-
edies, those courts had to improvise and experiment without detailed or specific guidelines.
This Court, in Brown 1. appropriately dealt with the large constitutional principles; other
federal courts had to grapple with the flinty, intractable realities of day-to-day implementa-
tion of those constitutional commands. Their efforts, of necessity, embraced a process of
"trial and error."

Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 7 (1971).
109 The benefit of a liberal intervention policy is that it enables the supervising court to antic-

ipate problems pertaining to third-party interests. See infra text accompanying notes 187-90. See
also Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist. No. 1, 738 F.2d 82, 83-84 (8th
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There is reason to suspect that contemporary decisions by the Su-
preme Court may contribute to the future incidence of conflict in de-
segregation disputes. First, the Court has recently laid the groundwork
for more expeditious return of school system operations to local author-
ities. Second, the Court's growing jurisprudence of "reverse discrimina-
tion," reflected in decisions like Martin v. Wilks, may signal increased
opportunity for constituents to challenge the application of certain
forms of desegregation remedies.

During the past four decades, federal courts have often exercised
institution-wide authority over school districts engaged in the process of
desegregation. As a consequence of school-district intransigence in the
wake of Brown, federal courts have frequently been called upon to as-
sume powers of school board authorities, even to the point of ap-
pointing special masters110 and receivers 1 to implement desegregation
remedies. As indicated previously, the Green factors, which define the
scope of the desegregation remedy, are comprehensive, and effectively
place the federal courts in a supervisory position over most of the
school system's operations.1"'

The Court has recently reaffirmed, however, that the vast author-
ity often exercised in the past by the lower courts was intended to be
"temporary." 1I As indicated by the Court in the 1992 decision of
Freeman v. Pitts, the supervisory powers of a federal court should ter-
minate as soon as the "vestiges" of de jure discrimination are
eliminated.114

In Freeman, the Court specifically repudiated any governmental
duty to remedy racial segregation or imbalances that were caused by
factors other than the government's own actions.115 While local govern-

Cir. 1984).
110 See generally David Kirp & Gary Babcock, Judge and Company: Court-Appointed Mas-

ters, School Desegregation, and Institutional Reform, 32 ALA. L. REV. 313 (1981).
111 See, e.g., Morgan v. McDonough, 540 F.2d 527 (lst Cir. 1976), cert. denied, 429 U.S.

1042 (1977); Turner v. Goolsby, 255 F. Supp. 724 (S.D. Ga. 1966).
1 See supra text accompanying notes 91-96.

113 See Freeman v. Pitts, 112 S. Ct. 1430, 1445 (1992); Board of Educ. v. Dowell, 498 U.S.

237, 247 (1991).
114 112 S. Ct. 1430, 1445-47 (1992).
"' "Racial balance is not to be achieved for its own sake. It is to be pursued when racial

imbalance has been caused by a constitutional violation. Once the racial imbalance due to the de
jure violation has been remedied, the school district is under no duty to remedy imbalance that is
caused by demographic factors." Id. at 1447.
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ment bears the burden of proving that it has eliminated the vestiges of
its own wrongdoing, 16 the causal link between governmentally-man-
dated segregation and contemporary racial imbalances becomes more
attenuated with the passage of time.11 7

According to the Court, continued federal court authority over any
one of the areas described in Green must be scrutinized based upon
several considerations, including (1) the degree to which unitariness
has been achieved in that area, (2) the extent to which continued court
supervision in that area is "necessary" to achieve unitariness in other
areas, and (3) the extent to which the school board has demonstrated
"good faith" in implementing past remedies. 8 Notwithstanding the
fact that the Green factors are "interdependent," a lower court may
determine that its exercise of supervisory power over a particular area
is no longer necessary.119

The decision in Freeman has important implications for the prob-
lem of parallel claims. The possibility that "unitariness" might be at-
tained in specific areas - like pupil and faculty assignments - creates
the potential for renewed challenges to the implementation of contro-
versial remedies. 2 ' Furthermore, to the extent that school systems no

116 Id. at 1447 ("The school district bears the burden of showing that any current imbalance
is not traceable, in a proximate way, to the prior violation.").

117 Id. at 1448.
11 Id. at 1446.

Id. at 1444-45. In its prior term, the Court also relaxed the standard for determining
whether desegregation decrees may be dissolved and federal court supervisory power terminated.
In Board of Education v. Dowell, 498 U.S. 237 (1991), the Court rejected the lower court position
that desegregation decrees remain in effect until the school board can show "dramatic changes in
conditions" that result in a "grievous wrong." Id. at 244. Distinguishing prior Court precedent
regarding the dissolution of injunctive decrees, the Court determined that a desegregation decree
should be terminated upon a showing that (1) the school district is now being operated in compli-
ance with constitutional requirements, and (2) it is unlikely that the school board will return to its
former unconstitutional practices. Id. at 247.

Significantly, in its conclusion the Court indicated that, upon termination of a decree, school
boards are free to develop policy, regarding such matters as pupil assignments, without federal
court supervision. Any subsequent challenges to board practices would apparently require that the
challengers prove anew their claims under the Equal Protection Clause. Id. at 250-51.

1' See, e.g., Crawford v. Board of Educ., 458 U.S. 527 (1982) (upholding state constitu-
tional limitation on student assignment and transportation in absence of Fourteenth Amendment
violation); Mannings v. School Bd., 816 F. Supp. 714 (M.D. Fla. 1993) (including, inter alia, a
challenge to continued implementation of desegregation remedy based on claim that "unitary"
status achieved); Covington v. Beaumont Indep. Sch. Dist., 714 F. Supp. 1402 (E.D. Tex. 1989)
(once unitary status achieved, district could not take race-based action of reassigning athletic
coaches to achieve racial balance). See also infra text accompanying notes 113-19.
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longer operate under the compulsion of federal remedial orders in cer-
tain areas, there is renewed opportunity for the assertion of constituent
claims under state law and contract.12' In coming years, it seems likely
that the relative authority of federal and state law, as well as that of
federal and state courts, will be matters of contention.

Still another source of potential conflict in school desegregation
cases is suggested by the Supreme Court's developing jurisprudence of
"reverse discrimination." At the outset, it must be acknowledged that
the current Court's views are too fractionated, and unstable, to permit
the drawing of reliable conclusions.""2 While a majority of current Jus-
tices agree that race-conscious remedial measures are subject to "strict
scrutiny,' 2 3 application of that standard remains unpredictable, partic-
ularly in the context of school desegregation.

It is indisputable that race-based governmental action is permissi-
ble to remedy past racial discrimination."2 That much has long been

In a related context, courts have recognized the right of minority pupils to both (1) assert
claims charging the school board with new segregative action following entry of a prior judgment
where no such intent was found - see, e.g., Los Angeles Branch NAACP v. Los Angeles Unified
Sch. Dist., 750 F.2d 731 (9th Cir.), cert. denied, 474 U.S. 919 (1985); Bronson v. Board of Educ.,
525 F.2d 344 (6th Cir. 1975) - and (2) intervene to challenge a court's withdrawal of supervi-
sion over a school district under the Freeman standard - see, e.g., Bradley v. Pinellas County
Sch. Bd., 961 F.2d 1554, 1558 n.9 (11th Cir. 1992).

"' Traditionally, school boards exercise broad powers under state law to administer a variety
of matters that have been the subject of desegregation remedies under Green. These include the
opening and closing of schools, the assignment of students, and the hiring, promotion and assign-
ment of faculty. See generally Finch & Nagle, supra note 84, at 1579-80. Not only does state
law, as implemented by local school boards, govern these matters, but these subjects are often
subject to collective bargaining between the school board and the faculty union. See id. at 1607-
15.

At times, state law and private contract have been displaced during the course of desegrega-
tion - specifically, when they "hinder vindication of federal constitutional guarantees." North
Carolina State Bd. of Educ. v. Swann, 402 U.S. 43, 44 (1971). As illustrated by the Court's
decision in Wygant v. Jackson Board of Education, 476 U.S. 267 (1986); however, when the
remedial predicate of discrimination is perceived to be lacking, the relative "rights" of the school
board and faculty under state law and contract can be productive of litigation. See id. at 270-71
(school board's contention that there was no prior discrimination against minority faculty
prompted it to follow state tenure law in determining layoffs). See also People Who Care v.
Rockford Bd. of Educ., 961 F.2d 1335, 1337-39 (7th Cir. 1992) (in absence of finding of discrimi-
nation, school board may not ignore collective bargaining agreement or state law).

1"2 See, e.g., Issacharoff, supra note 11, at 112.
123 See City of Richmond v. Crosson, 488 U.S. 469, 551 (1989) (Marshall, J., dissenting)

("[A] majority of [the] Court has adopted strict scrutiny as its standard of Equal Protection
Clause review of race-conscious remedial measures.").

124 See supra note 88.
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settled in the context of both desegregation and employment disputes.
But the general permissibility of race-based remedial measures leaves
many other issues unsettled. Two issues are of special significance to
school desegregation. First, what limitations exist concerning the scope
of race-based remedies? Second, what evidentiary predicate is required
before school boards may undertake voluntary remedial efforts without
inviting parallel challenge by affected constituents?

The most apposite precedent is Wygant v. Jackson Board of Edu-
cation,125 which constitutes the Court's only "reverse discrimination"
precedent in the context of public school desegregation. 1 6 In Wygant,
the Court was called upon to determine the extent to which a school
board could voluntarily extend preferential treatment to minority
teachers when implementing layoffs. In a plurality opinion written by
Justice Powell, the Court determined that the school board's agreement
with the teachers' union to extend racial preferences to minority teach-
ers violated the Equal Protection Clause of the Fourteenth
Amendment. 12 7

It is difficult to draw useful conclusions from the various opinions
in Wygant. According to Justice O'Connor, the Court demonstrated
"accord" on the proposition that public employers can implement an
affirmative-action plan for remedial purposes, provided the plan does
not "unnecessarily trammel the rights ...of innocent individuals di-
rectly and adversely affected by a plan's racial preference." ' a Yet,
there was clear disagreement concerning what, in particular, was prob-
lematic in the layoff plan of the defendant school board. Four Justices
noted that there was lack of evidentiary support for the board's position
that there had been past discrimination.12 9 A different group of four
Justices expressed strong objection to the use of the remedial plan be-
cause it resulted in the termination of existing employees, suggesting
that plans resulting in lesser burdens might be sustained.130

ISI 476 U.S. 267 (1986).
116 The desegregation context of the employment dispute in Wygant was mentioned in the

dissenting opinion of Justice Marshall. See id. at 303.
127 Id. at 283.
28 Id. at 287.
"' This part of the plurality opinion received the support of four Justices. See id. at 277

("[A] public employer like the Board must ensure that, before it embarks on an affirmative-action
program, it has convincing evidence that remedial action is warranted.").

ISO See id. at 279-84 (Powell, J., with two concurring Justices); id. at 295 (White, J.,
concurring).
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The plurality opinion in Wygant was reaffirmed, to some extent,
by the Court's subsequent decision in City of Richmond v. Croson.'3'
In Croson, a majority of the Court struck down a "minority business
enterprise" program, which mandated that at least thirty percent of the
city's subcontracting work be awarded to minority businesses. 32 Al-
though the decision in Croson spawned a number of concurring views,
a majority of the Court did agree that (1) there was insufficient evi-
dence of past discrimination in the local construction industry to pro-
vide the predicate for a remedial plan, 133 and (2) the fixed thirty per-
cent quota was not "narrowly tailored to remedy prior
discrimination." 3 4

The precise implications of Wygant and Croson for school desegre-
gation efforts remain unclear. The racial preferences invalidated in Wy-
gant and Croson were implemented by governmental entities that had
not been found judicially liable for past discrimination, and that had no
clear history of de jure school segregation. This precedent might thus
be distinguished from a large number of desegregation cases, where
there is either a judicial finding of segregation or indisputable evidence
of such segregation (for example, local or state law mandating segrega-
tion). It is altogether possible that the Court will be more solicitous of
broad remedial plans where the existence of past discrimination is
established.

There are, however, a significant number of desegregation plans
that have been implemented by consent decree,"  where there is no
manifest history of segregated education and no admission of discrimi-
nation by school authorities. " 6 Are such decrees, or the particular rem-
edies called for by them, now subject to challenge under the emerging
jurisprudence of reverse discrimination?

Supreme Court decisions in non-educational employment contexts
have affirmed that consent decrees requiring race-based remedies are
subject to challenge by majority employees who are not signatories to

1 488 U.S. 469 (1989).
133 Id. at 476-85.

" See id. at 500. "There is nothing approaching a prima facie case of a constitutional or
statutory violation by anyone in the Richmond construction industry." Id. (emphasis added).

'14 See id. at 506.
'" See generally Kathleen S. Schoene, Voluntarily Unlocking the Schoolhouse Door: The

Use of Class Action Consent Decrees in School Desegregation, 59 WASH. U. L.Q. 1305 (1982).
'" See, e.g., cases cited supra note 101.
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the decrees. Martin v. Wilks is the leading case in point.137 In the af-
termath of Martin, a number of federal courts have expressly recog-
nized the right of teachers to challenge, under federal law, state law
and contract, racial preferences contained in consent decrees that are
intended to resolve desegregation disputes.138

Recent Court precedent suggests, then, that school faculty and
staff may contest those features of desegregation remedies that affect
their employment interests, particularly where there is an uncertain ev-
identiary basis for the claim of past discrimination or where the rem-
edy is perceived to be excessive. The nature of the particular "rights"
those employees may assert and their likelihood of success, however,
remain unclear.13 9

It is also unclear what application "reverse discrimination" deci-
sions like Wygant, Croson and Wilks have for students. In the early
years of desegregation litigation, the courts repeatedly affirmed that
race-based assignments of students to schools or educational programs
were permissible.1 0 In addition, the courts have authorized a variety of

SI See also Local No. 93, Int'l Assn. of Firefighters v. City of Cleveland, 478 U.S. 501, 529-
30 (1986) (consent decree between employer and minority plaintiffs does not dispose of claims
raised by dissenting majority employees).

"I See, e.g., People Who Care v. Rockford Bd. of Educ., 961 F.2d 1335 (7th Cir. 1992);
Vaughns v. Board of Educ., 742 F. Supp. 1275, 1285 n.27 (D. Md. 1990). In Vaughns, the liti-
gants (which included the United States) did not even dispute "plaintiff teachers' right to bring
suit" to challenge the provisions of a consent decree. Id. In People Who Care, the court recog-
nized the right of majority teachers to challenge a consent decree, at least where there had been
no judicial finding regarding the objectionable parts of the decree prior to its entry. 961 F.2d at
1339.

ll One recent illustration of the uncertainty of existing precedent is found in Jacobson v.
Cincinnati Board of Education, 961 F.2d 100 (6th Cir. 1992). In Jacobson, both black and white
teachers challenged their reassignments on the ground that the school board's efforts to satisfy
"racial ratios" violated the Equal Protection Clause. The court rejected the teachers' challenge
and determined that race-based decisions that do not favor members of one race over another are
subject to a lesser standard of scrutiny. Id. at 103. The implication of Jacobson is important: to
the extent that desegregative remedies require racial mixing that has uniform impact upon all
races, they are permissible.

Jacobson does not present the question of racial preferences, which most often prompts
claims of "reverse discrimination." One commentator has argued that Court precedent - like
Wygant - demonstrates greatest concern with affirmative action programs that disadvantage in-
cumbent employees. See Issacharoff, supra note 11, at 219-36. Under this approach, it is arguable
that the hiring of new teachers based on race would have a greater chance of withstanding
scrutiny.

4 See, e.g., McDaniel v. Barresi, 402 U.S. 39 (1971); Linker v. Unified Sch. Dist., 344 F.
Supp. 1187, 1200 (D. Kan. 1972).
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educational programs, testing and curricular reforms intended to bene-
fit minorities who were past victims of discrimination. In so doing, the
courts have emphasized that, while "race neutrality" is the constitu-
tional norm in public education, the need to rectify past discrimination
justifies distinctions in the treatment of students of different races." '

Conflicts over race-based programs affecting pupils may be gener-
ated by the same concerns that have prompted faculty suits. First,
there may be dispute concerning the past existence of governmental
discrimination in school districts that have no manifest history of segre-
gation, as well as dispute over the continued existence of "vestiges" of
discrimination in districts where there has been a finding of past dis-
crimination. Second, there may be dispute concerning the permissible
scope of particular remedies, especially when those remedies exhibit the
"inflexibility" that has prompted the Court's scrutiny in recent deci-
sions like Wygant. 42

141 See, e.g., McDaniel, 402 U.S. at 41 ("In this remedial process, steps will almost invaria-
bly require that students be assigned 'differently because of their race.' . . . Any other approach
would freeze the status quo that is the very target of all desegregation processes.").

1' As one commentator has recently observed, the Court appears more lenient in upholding
race-conscious remedies affecting students than it has been in upholding such remedies affecting
employees. See Diane Baylor, The Three Rs of Faculty Affirmative Action Programs in Public
Schools: Race, Reverse Discrimination, and the Rehnquist Court, 1991 U. CHI. LEGAL F. 231,
236.

It might have been expected that, with the Court's decision of University of California v.
Bakke in 1978, the law of "reverse discrimination" affecting students would now be settled -
particularly in the setting of higher education. See Bakke, 438 U.S. 265 (1978) (addressing
minority set-aside admissions program). As recent litigation has indicated, however, even in higher
education the particular limitations on race-conscious programs remain unclear. See, e.g.,
Podberesky v. Kirwan, 956 F.2d 52 (4th Cir. 1992) (reversing lower court decision upholding
race-based scholarship program). See generally Rachel Spector, Minority Scholarships: A New
Battle in the War on Affirmative Action, 77 IOWA L. REV. 307 (1991).

The meaning of "reverse discrimination" in the context of primary and secondary public
schools is especially unclear. Although the Supreme Court has expressly limited the federal courts'
desegregative authority in school districts that have achieved "unitary" status, the Court has not
indicated what "rights," if any, majority pupils and parents have when challenging desegregative
remedies ordered by lower courts. For example, the Court has limited the authority of federal
courts to impose racial "balancing" in student assignments beyond those needed to remedy past
discrimination, but it has not yet suggested that majority pupils affected by such remedies suffer
the loss of legal "rights." See Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 424 (1976).

On occasion, majority pupils have challenged school board plans mandating pupil reassign-
ment based on race, but to date those challenges have not succeeded. In Martin v. Charlotte-
Mecklenburg Board of Education, 475 F. Supp. 1318 (W.D.N.C. 1979), aff'd, 626 F.2d 1165 (4th
Cir. 1980), cert. denied, 450 U.S. 1041 (1981), for example, pupils and parents sued to enjoin the
school board from voluntarily assigning pupils based on their race. In challenging the board's
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Even more so than reverse discrimination claims involving teach-
ers, claims involving pupils have an uncertain fate. In the foreseeable
future, school systems will continue to operate in a legal environment of
indefinite obligations, and this environment will inevitably lead to con-
flicting commands and parallel claims.

It is important to emphasize that the present discussion solely con-
cerns the right of constituents to challenge school board action. Deseg-
regation history reveals that the success rate of such challenges is not
particularly high. Furthermore, though the Supreme Court has given
the lower federal courts a nudge towards disengagement in desegrega-
tion disputes, nothing in the Court's opinions signals its willingness to
weaken the lower courts' remedial powers in disputes from which they
have not disengaged.

Nonetheless, the operational dilemma confronting school boards is
real. As Justice Powell observed in Wygant:

Public schools, like other public employers, operate under two interrelated
constitutional duties. They are under a clear command from this Court ... to
eliminate every vestige of racial segregation and discrimination in the schools.
Pursuant to that goal, race-conscious remedial action may be necessary. On
the other hand, public employers, including public schools, also must act in
accordance with a "core purpose of the Fourteenth Amendment" which is to
"do away with all governmentally imposed discriminations based on race."

action, the plaintiffs relied on the Court's decisions in Bakke and Spangler, and argued that race
was an impermissible consideration in making assignments that were not necessary to remedy past
discrimination. Id. at 1345. The lower court distinguished Court precedent like Bakke by noting,
inter alia, that race-based assignments did not "result in disenfranchisement of any student in the
system." Id. The lower court also observed that the school board's action was premised on past
findings of segregation, and did not "originate in some untutored, spontaneous, and generalized
view of the public welfare." Id.

As the decision in Martin v. Charlotte-Mecklenburg suggests, future challenges to specific
school board practices will likely result from (1) "inflexible" programs that deny pupils participa-
tion in school programs, or (2) programs that lack a clear remedial predicate. Challenges might
occur, for example, when school boards establish fixed racial ratios for admissions to gifted pro-
grams or special-curriculum schools. Cf Swann v. Charlotte-Mecklenburg Bd. of Educ., 501 F.2d
383 (4th Cir. 1974) (challenging a racial quota system in a gifted program).

It also bears reemphasis that minority groups, other than the plaintiff group, have increas-
ingly challenged the effects of specific desegregative remedies. See supra text accompanying note
106. Lower federal courts have emphasized that the "burdens of desegregation [must be] distrib-
uted equally and without discrimination." See Diaz v. San Jose Unified Sch. Dist., 861 F.2d 591,
596 (9th Cir. 1988) (hispanic pupils challenging a desegregation plan); Keyes v. School Dist., 521
F.2d 465, 479 (10th Cir. 1975), cert. denied, 423 U.S. 1066 (1976).
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These related constitutional duties are not always harmonious; reconciling
them requires public employers to act with extraordinary care.""

The problem, of course, is that the exercise of even "extraordinary
care" by school boards does not insulate them from attack by those
who challenge a board's ultimate decision, particularly when school
boards must function in an environment of legal uncertainty. As the
decision in Wygant itself demonstrates, virtually any controversial deci-
sion by a board results in the arguable violation of some constituents'
"rights," consequently empowering them to commence legal action
against the issuing board. Thus, the dilemma posed for school boards
under contemporary equal protection jurisprudence emphasizes the
need for judicial mechanisms to manage parallel litigation.

Before turning to the question of how parallel challenges to school
board action might be managed, one further comment is appropriate
concerning the nature of such challenges. The previous discussion has
emphasized challenges that are directed to the very propriety of a de-
segregation remedy. Yet, not all parallel proceedings pose "frontal at-
tacks" on desegregation decrees. Indeed, it is altogether possible that
the reported decisional law miscasts the nature of many parallel pro-
ceedings, and consequently the threat posed by those proceedings.

As mentioned earlier, the scope of a federal desegregation decree
is considerable, touching as it does on issues ranging from pupil and
teacher assignments to the location of public school buildings. It merits
emphasis, however, that a decree does not govern - or even address -
all facets of the district's operation. The desegregation task undertaken
by a federal court occurs against the backdrop of extensive state law
regulation of the schools, as well as against the backdrop of contractual
relations entered into between school boards and entities, such as
teacher and administrator unions.

During the course of administering a desegregation plan there will
be considerable interaction among federal-law, state-law and contrac-
tual duties. A certain number of legal disputes concerning state law

"" Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (quoting Palmore v. Sidoti,
466 U.S. 429, 432 (1984)). See also Board of Educ. v. Dowell, 498 U.S. 237, 247 (1991) ("Fed-
eral-court decrees must directly address and relate to the constitutional violation itself. Because of
this inherent limitation upon federal judicial authority, federal-court decrees exceed appropriate
limits if they are aimed at eliminating a condition that does not violate the Constitution or does
not flow from such a violation .... " (quoting Milliken v. Bradley, 433 U.S. 267, 282 (1977))).
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and contract will predictably arise during the course of implementing a
desegregation plan, and some of these disputes may incidentally raise
issues concerning the scope and interpretation of the desegregation
plan. The question arises, do such "parallel" disputes require or justify
resolution by the supervising federal court?

An excellent illustration of this problem is found in the case of
Oliver v. Kalamazoo Board of Education." ' In Oliver, the local Board
of Education was in the process of implementing a school desegregation
order when the Board found it necessary to terminate, transfer, recall,
and "bump" a significant number of teachers. When several of these
teachers and their union exercised contractual and state-law rights to
challenge the job actions, the Board of Education moved in federal
court to enjoin the state grievance process.

As noted by the federal district court, wholesale injunctive relief
against the state proceedings was "neither necessary nor attractive."14 5

While certain of the grievances were precluded by the court's prior or-
der - which among other things had authorized the termination of a
certain segment of the teaching force - many others likely were not.
Furthermore, the court noted, many of the teachers' grievances turned
upon issues of state law and contract, and were best "decided in the
proper forums for those issues, "  i.e., the state tribunals. To the ex-
tent that the federal consent decree might limit the availability of relief
in the state commission in which the grievances were filed, the court
found it sufficient to "call to [the Commission's] attention the constitu-
tional standards that are involved in this case and remind the Commis-
sion that they are bound by them under the Supremacy Clause.

The decision in Oliver illustrates another dimension to the problem
of parallel litigation in the area of school desegregation. While there is
an unquestioned interest in securing the enforcement of federal deseg-
regation orders against competing claims, it is not always clear that
parallel claims actually jeopardize their enforcement. Moreover, even
where there is a risk of some inconsistency in state proceedings, two

"' 510 F. Supp. 1104 (W.D. Mich. 1981).
I4 Id. at 1108-10.

, Id. at 1110.
147 Id. at 11 11. See also DeCarlo v. Tarrant City Bd. of Educ., 473 F.2d 1026, 1027-28 (5th

Cir. 1973) (teacher challenge to transfer not affected by terms of desegregation decree); Tucker v.
Cleveland Bd. of Educ., 465 F. Supp. 687, 689 (N.D. Ohio 1979) (taxpayer challenge to sale of
school property did not raise issues pertaining to terms of desegregation order).
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factors may mitigate against consolidation of the parallel proceeding
with the pending federal action: first, the federal court may have great
reluctance to encumber its docket with a proliferation of tangentially-
related state law claims, and second, the state court itself may be ade-
quate to insure that the federal desegregation order is not
compromised.

As mentioned previously, it is not possible to render an empirical
assessment regarding the frequency with which parallel claims in state
court have posed minimal risk to federal desegregation efforts. But if
Oliver is characteristic of a significant number of parallel claims, 1 8 it
may be appropriate to develop alternative strategies in responding to
the phenomenon of parallel litigation that reflect the nature of the ac-
tual threat posed by those claims. "Parallel" disputes, in short, are not
altogether fungible.

IV. THE POSSIBILITIES AND LIMITATIONS OF CONVENTIONAL
PROCEDURES

The problem of parallel proceedings is not inevitable. In fact, the
Federal Rules of Civil Procedure contain several provisions that are
intended to obviate the risks posed by parallel proceedings, including
the risks of duplicative litigation and conflicting judicial orders. The
question arises: have the rules worked?

A. Joinder of Parties Under Rule 19

As the dispute in Martin v. Wilks 1"9 illustrates, the most obvious
tack for avoiding parallel litigation - joinder under Federal Rule of
Civil Procedure 19 - has limited promise as currently employed. 1 0

The present ineffectiveness of Rule 19 can be attributed to three
causes: the courts don't enforce it, the parties don't use it, and the exi-
gencies of institutional litigation are thought to limit its practical

2,9 The issue of whether a parallel suit actually poses a risk to implementation of a desegre-
gation decree has arisen on several occasions in the context of removal. See infra text accompany-
ing notes 335-37.

149 490 U.S. 755 (1989). See supra text accompanying notes 29-52.
"'s See supra text accompanying notes 48-49. As previously observed, the Supreme Court did

not suggest that Rule 19 mandated the joinder of majority firefighters in the original employment
discrimination suit; rather, the Court concluded that, absent such joinder, majority firefighters
would not be barred from bringing subsequent suit.
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utility.
Upon first examination, Rule 19 seems to provide a straightfor-

ward solution for the problem of parallel litigation. Rule 19 recognizes
a group of persons classified as "necessary" parties, who must be joined
in litigation if feasible. 15 1 Such parties consist of those who have an
"interest" in the subject matter of pending litigation, in situations
where adjudication in their absence will "impair or impede" that inter-
est or will expose an existing party to the risk of "multiple or otherwise
inconsistent obligations.' 5 2 Not only does Rule 19 mandate joinder, it
also mandates that the plaintiff seeking relief state the names of any
necessary parties and the reason they have not been joined.1"

Although Rule 19 seems well-adapted to use in institutional litiga-
tion, the lower courts have been highly reluctant to put Rule 19 to such
service. Indeed, the instances where Rule 19 has been used to compel
joinder of majority employees in discrimination litigation are strikingly
few.'" And one searches in vain for reported school desegregation
cases in which the joinder of affected pupils or teachers has been
required.1 55

To a certain extent, disuse of Rule 19 may reflect the parties' de-
sire to exclude third-party interests from litigation. The difficulty of
resolving institutional litigation increases as the number and variety of
participating interests increases. 56 Furthermore, joinder of additional
parties in litigation may prompt raising of issues that, but for joinder,
would never have been presented.

The failure to join interested persons further reflects the fact that
the particular effects of institutional litigation may not be known until

' See FED. R. Civ. P. 19. Under Rule 19(a), if a "necessary" party has not been joined the
court may order his joinder. Rule 19(b) also provides for dismissal of lawsuits if certain "indispen-
sable" parties cannot be joined in the suit because of problems with personal jurisdiction or venue.
Rarely, if ever, would jurisdiction or venue be problematic in school desegregation, given the geo-
graphic centrality of the dispute.

1' See id.
M, See FED. R. Civ. P. 19(c).
'" See Laycock, supra note 33, at 130-31; Comment, supra note 27, at 175. A noted excep-

tion is the decision in English v. Seaboard Coast Line Railroad, 465 F.2d 43, 44-45, 47-48 (5th
Cir. 1972), where the court ordered the joinder of one or more white employees, presumably to
represent the class of white employees.

155 Such limited interpretation of Rule 19 has also been noted in other forms of "public
rights" litigation. See Carl Tobias, Rule 19 and the Public Rights Exception to Party Joinder,
65 N.C. L. REv. 745, 764-69 (1987).

'" See Schwarzchild, supra note 54, at 921-23.
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the latter stages of the legal proceedings, when the details of the rem-
edy are implemented. As demonstrated by both employment discrimi-
nation and school desegregation precedent, it is upon specification of
the details of institutional remedies that conflicting "interests" often
emerge. 157 By that point in time, there is great reluctance to rekindle
the dispute by joinder of additional parties. 158

The decision in Martin may prompt some institutional litigants to
reconsider their historical reluctance to employ Rule 19 joinder. Mar-
tin's repudiation of the collateral attack doctrine revives the possibility
of parallel litigation by those whose interests are adversely affected by
institutional litigation; the Civil Rights Act of 1991 provides no solu-
tion for the problem of parallel litigation outside the context of employ-
ment discrimination.159

Although the Supreme Court in Martin has indicated that joinder
of affected non-parties is the appropriate mechanism for achieving fi-
nality in the absence of some special statutory scheme, 16 0 the logistics
of such joinder could be costly and complex. In the context of school
desegregation, for example, it is likely that a large number of school
staff and pupils will be affected as courts implement the Green factors
while developing the desegregation remedy. 16' The practical difficulties
of joining these large numbers of constituents, and granting them a
participatory role in litigation, appear daunting. For these reasons,
some commentators reject as unrealistic the joinder solution proffered
in Martin.62

The supposed problems of joinder in institutional litigation should
not preempt renewed experimentation with Rule 19. At this point in

157 Martin v. Wilks is a case in point. In Martin, the dissatisfied majority employees did not
file a complaint challenging their employer's affirmative action decree until that decree had been
implemented so as to actually limit their ability to obtain job promotions. See 490 U.S. 755, 777
(1989) (Stevens, J., dissenting).

16 The reluctance to include new parties is most evident in the context of intervention, where
courts sometimes deny intervention because it would "prejudice" existing litigants who have in-
vested time and energy in the development and implementation of a remedy. See Grover, supra
note 9, at 74-77.

,60 See supra note 80.
o See Martin, 490 U.S. at 762 n.2. As previously observed, the Court did not require the

joinder of affected non-parties but indicated that, in their absence, institutional litigation could not
dispose of their legal interests. See supra text accompanying notes 48-49.

1 See supra text accompanying notes 91-96.
10 See. e.g., Strickler, supra note 23, at 1593-99 (discussing the problem of joinder in insti-

tutional employment litigation).
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time, the anticipated difficulties remain largely a matter of conjecture.
Furthermore, the perceived problems with large-scale joinder fail to
take into account the highly-varied contexts for institutional litigation.
It is altogether possible that, faced with a realistic threat of future par-
allel litigation, many institutional litigants will rediscover the means for
making joinder work.

School desegregation litigation provides a useful illustration. As
previously discussed, many parallel challenges are brought by union-
ized staff who fear that their contractual rights will be compromised by
implementation of a desegregation remedy.1 as In such situations, un-
ions have often intervened in litigation to assert the contractual rights
of their members. 6 4 It is difficult to see that the joinder of unions en-
tails procedural costs not already acceptable in the context of interven-
tion. The principal distinction between joinder and intervention is that
joinder requires initiative by those already parties to the litigation -
which is precisely what Rule 19 intended."

It has been suggested that unions cannot, consistent with their
duty of fair representation, litigate a position that would raise a conflict
of interests between majority and minority members. 6 While this is
arguably true concerning the assertion of members' rights under state
or federal law,167 it is not true in regards to the unions' attempted en-
forcement of members' contractual rights. Employee unions may prop-
erly seek enforcement of the terms of a collective bargaining agreement
even when enforcement would be inconsistent with the legal claims of

14 See supra text accompanying notes 125-38.
e See infra note 167.

16 See supra text accompanying notes 151-53.
166 See Laycock, supra note 33, at 146; Strickler, supra note 23, at 1596-97. Case precedent

concerning the interrelationship between a union's duty of fair representation, and its position
toward affirmative action plans, is both limited and inconclusive. See, e.g., Parker v. Baltimore &
O.R.R., 555 F. Supp. 1182, 1183 n.2, 1185 (D.D.C. 1983).

167 In fact, unions have often asserted challenges to affirmative action plans on behalf of
affected majority employees, and the Supreme Court has not suggested that position was violative
of the unions' representational duties under federal labor law. See, e.g., Martin v. Wilks, 490 U.S.
755, 760 (1989) (firefighters' union challenging affirmative action decree between employer and
minority firefighters); Local No. 93, Int'l Assn. of Firefighters v. City of Cleveland, 478 U.S. 501,
506 (1986) (firefighters' union intervened to challenge affirmative action decree between employer
and minority firefighters); Morgan v. Nucci, 831 F.2d 313, 327-29 (1st Cir. 1987) (teachers'
union challenged implementation of racial ratios in the assignment of faculty); Oliver v.
Kalamazoo Bd. of Educ., 706 F.2d 757 (6th Cir. 1983) (teachers' union challenged transfers and
layoffs alleged in conflict with state law and collective bargaining agreement).
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some members."6 8 Indeed, unions have often been parties to desegrega-
tion disputes involving potential conflicts between the interests of some
employees under civil rights law, and the interests of other employees
under the collective bargaining agreement or state law. 169

In many desegregation disputes, it is imminently foreseeable that
the interests of non-party employees will be affected by judicial reme-
dies. If courts are seriously concerned with achieving adjudicatory fi-
nality, mandatory joinder of the employees' legal representative seems
an obvious tack.170 Particularly when the members' representative has
expressed its dissatisfaction with a proposed remedy - and is willing to
contest that action - Rule 19 joinder provides an economical means of
foreclosing parallel suit by the group most likely to contest the
remedy.17 1

There remains the problem of joinder where absentees' interests
are not consolidated of an organizational representative, as is the case
with public school pupils and non-organized employees. The obvious
solution to this problem is class litigation by a specially-designated rep-
resentative; the relevant procedural device being a class action under
Federal Rule 23(b)(2).' 72 Such "b(2)" class actions are in fact used by

1" Professor Laycock, cited previously, agrees that unions may properly represent the mem-
bers who claim rights under the collective bargaining agreement. See Laycock, supra note 33, at
146.

109 See cases cited supra note 167. See also Wygant v. Jackson Bd. of Educ., 476 U.S. 267,
271 (1986) (union suit against school board to enforce affirmative action provision in collective
bargaining agreement, where other union members opposed contract provision). Courts regularly
certify class actions notwithstanding dissension among union members, at least where existing
parties will adequately assert the interests of dissenting members. See, e.g., Stolz v. United Bd. of
Carpenters, 620 F. Supp. 396 (D. Nev. 1985). Courts are also willing to create sub-classes to
address the problem of inter-class disagreement. See, e.g., Fisher v. Procter & Gamble Mfg. Co.,
613 F.2d 527 (5th Cir. 1980).

11 The large majority of public school teachers in the United States belong to labor unions,
and hence have an organized representative. See Finch & Nagle, supra note 84, at 1580.

17 The Court has indicated that litigation involving a union may bind its members, consis-
tent with due process, when members' interests are adequately represented. See International
Union v. Brock, 477 U.S. 274, 287-91 (1986); see also Meza v. General Battery Corp., 908 F.2d
1262, 1268-72 (5th Cir. 1990).

172 FED. R. Civ. P. 23(b)(2). The "b(2)" class action was specifically intended to provide a
mechanism for obtaining class relief in civil rights litigation. See FED. R. Civ. P. 23 advisory
committee's note; see also Benjamin Kaplan, Continuing Work of the Civil Committee: 1966
Amendments of the Federal Rules of Civil Procedure (1), 81 HARV. L. REv. 356, 389 (1967)
(noting the relationship between Rule 19 joinder and the "b(2)" class action). See generally An-
gelo Ancheta, Defendant Class Actions and Federal Civil Rights Litigation, 33 UCLA L. REV.
283, 285-86 (1975).
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virtually all plaintiffs who commence desegregation actions. 17 3 It would
seem appropriate to use the same mechanism to join constituent groups
with interests antagonistic to those of the plaintiff class.

In the wake of the decision in Martin, at least one commentator
has advocated use of "defendant classes" as a response to the problem
of parallel proceedings .17  There is considerable appeal to this solution,
which would in essence create a "bilateral" class action in which all
constituent interests are represented.

Numerous objections to the maintenance of "b(2)" defendant clas-
ses have been raised, not least of which is continued disagreement over
whether the rule even applies to defendant classes.17 5 Yet, while all
agree that subsection b(2) literally speaks in terms of plaintiff classes,
most courts and commentators agree that, in appropriate circum-
stances, there is a basis for the joinder of defendant classes in civil
rights litigation under subsection b(2) and other related provisions of
Rule 23.6

There remain certain practical concerns presented by the recogni-
tion of defendant class actions. These concerns include: (1) the problem
of finding an individual class member who is willing and able to re-
present the interests of the defendant class;17 7 and (2) the problem of
generating a source for the payment of litigation costs, and particularly

178 See Bell, supra note 4, at 505 n. 115.
1"4 See David Taylor, Defendant Class Actions Under Rule 23(b)(2): Resolving the Language

Dilemma, 40 KAN. L. REV. 77 (1991). Defendant class actions were also advocated in an article
predating Martin. See Ancheta, supra note 172, at 283.

178 The interpretational issues are examined in Taylor, supra note 174, at 77. See also HER-
BERT NEWBERG, 1 NEWBERG ON CLASS ACTIONS § 4.11 (3d ed. 1992) (noting linguistic issue but
observing that most federal circuits permit some forms of defendant class action under Rule
23(b)(2)).

170 See, e.g., NEWBERG, supra note 175, § 4.11; see also Ancheta, supra note 172, at 307-11
(arguing that defendant class actions can be based on Rule 23(b)(1)). As a matter of statutory
construction, the argument for defendant classes is imminently plausible. And plausibility provides
more than an adequate predicate for the courts' continued exploration of the defendant class as a
means of managing parallel litigation. It should be recalled that courts have hardly been literalis-
tic when interpreting other mechanisms pertinent to the problem of parallel proceedings. Both in
the courts' casual refusal to mandate Rule 19 joinder according to the tenor of its language, and
in their embellishment of Rule 24 to create an obligation to intervene that is patently lacking,
fidelity to language has not been observed. Given the ambiguities of Rule 23(b)(2) and related
provisions, courts should not be reluctant to apply that Rule in pragmatic fashion.

1" See Strickler, supra note 23, at 1596. But see Laycock, supra note 33, at 149-53 (discuss-
ing the problem but arguing that it may be manageable).
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attorneys' fees.178

Identification of an appropriate person to represent the defendant
class will not always be a problem, and, in the instance of desegrega-
tion disputes, may seldom be so. The sheer impact of school desegrega-
tion invites response from a variety of constituent interests, not the
least of whom are the pupils and staff, who together will play the great-
est role in implementing the desegregation remedy. The historical fre-
quency of intervention attempts'1 9 and parallel lawsuits 80 illustrates
the probability that spokespersons for the opposition class will come
forth. Moreover, given its supervisory powers over class certification, a
court can insure that the putative representative will adequately safe-
guard the class' interests. 81

The problem of payment for the class representative presents a
somewhat novel issue. Ostensibly, the defendant class must either fund
its own litigation activity (including attorneys' fees), or must recover
litigation expenses from the plaintiff class. Under existing precedent,
fees recovery from the plaintiffs is limited to the situation of frivolous
suits, and it is doubtful that desegregation suits will satisfy that
requirement.8 '

Many defendant representatives will no doubt be willing to fund
class representation. This is evidenced by the very phenomenon of par-
allel litigation, in which constituents have demonstrated a willingness to
fund separate litigation notwithstanding the existence of prior, unfavor-
able federal court rulings. 18

8 One would thus expect that, in an appreci-
able number of institutional disputes like desegregation, compensation
of the class' attorneys will not present a problem.184

178 See Strickler, supra note 23, at 1596 n.168; Comment, supra note 27, at 176 n.126.
79 See infra text accompanying notes 187-254.

180 See infra text accompanying notes 259-439.
181 See FED. R. Civ. P. 23(d).
181 There is no rule mechanism for assessing attorneys' fees in equitable class actions that

produce no recovery fund, and current Court interpretation of 42 U.S.C. § 1988 (1986) precludes
recovery of attorneys' fees by defendants unless the plaintiffs suit was meritless or vexatious. See
Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978); see also Diaz v. San Jose
Unified Sch. Dist., 861 F.2d 591, 597 (9th Cir. 1988) (no § 1988 attorneys' fees for hispanic
group that unsuccessfully challenged desegregation plan).

183 Some of the more significant costs related to class actions - particularly the costs of
individually notifying class members - do not usually arise in "b(2)" actions. See generally JACK

FRIEDENTHAL ET AL., CIVIL PROCEDURE 752 (2d ed. 1993).
I In addition, the court might - at least with cooperation of the institutional defendant -

assess the class' expenses to the institutional defendant. From the institutional defendant's per-
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Doubtlessly, some of the feared problems with mass joinder of in-
stitutional constituents will manifest themselves at times. Identification
of an adequate class representative may not be possible, or the putative
class representative may be unable to bear the costs of litigation. In
those circumstances, there may be no feasible means of conducting
comprehensive litigation that authoritatively settles an institutional
dispute.

But clearly Rule 19 joinder has unrecognized potential, and both
the litigants and the courts should demonstrate greater receptivity to its
use. Too often in the past there has been a tacit understanding that the
obligation to join affected non-parties will not be taken seriously, with
the implicit hope that those non-parties will "go away."185 This under-
standing has contributed to the dilemma of parallel litigation and cre-
ated the perceived need for questionable judicial practices like the col-
lateral attack doctrine.186 At least until joinder has been demonstrated
not to work, the courts should employ the same flexibility and imagina-
tion that they have evidenced when fashioning ad hoc rules of
mandatory intervention and preclusion.

B. Intervention Under Rule 24

It is likely that, but for the availability of Rule 2418? intervention,
the number of parallel challenges to desegregation decrees would be far
greater. Rule 24 has proven to be the most prominent mechanism for
assertion of the claims of school district constituents not joined in the
original proceedings.188 Rule 24's intervention provisions provide a
complement to Rule 19,18 with the noted distinction that Rule 24 au-
thorizes an absentee to engage in self-help. Rule 24 provides nonparties
a "right" of intervention in pending litigation when four criteria are
met: (1) the applicant has a suitable "interest;" (2) that interest might
be impaired if litigation proceeds in her absence; (3) existing parties
cannot adequately represent that interest; and (4) the applicant has

spective, such funding may be justified by the desire to avoid future, parallel litigation. This view
is proffered by Professor Laycock. See Laycock, supra note 33, at 149.

1S8 Id. at 153.
'" See supra text accompanying notes 52-69.
'. See FED. R. Civ. P. 24.
tS See, e.g., cases cited infra notes 205-12.
, See Grover, supra note 9, at 83; Issacharoff, supra note 11, at 251.
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sought intervention in a "timely" manner.19 0

Rule 24 intervention is valuable as a consolidative technique only
if the affected person chooses to intervene. This was made clear in
Martin v. Wilks, where the Supreme Court expressly repudiated any
obligation to intervene. 191 In so ruling, the Court overturned the "col-
lateral attack doctrine," which had transformed the intervention device
into a tool of claim preclusion. 92

The collateral attack doctrine has been employed in school deseg-
regation litigation, and in fact has been traced to such cases.'93 In its
milder form, the doctrine has been used in the same manner as in early
employment litigation. 94 In particular, the doctrine has been used by
federal courts to compel plaintiffs, who file parallel challenges to a de-
segregation decree, to intervene in the court that is supervising its im-
plementation.'95 To the extent that this use of the doctrine preserves
the challengers' legal claims, it constitutes a sensible application of fed-
eral jurisdictional power that should not run afoul of Martin.'96

The doctrine has evolved into something far more questionable,
however, in the Fifth and Eleventh Circuits,19 whose judges exercise

190 See FED. R. Civ. P. 24(a). Rule 24(b) also provides for intervention by permission of the
court, for which the standards are more lenient. Many of the procedural intricacies posed by
efforts to intervene in institutional discrimination suits are discussed in Grover, supra note 9, at
63-79. Exploration of these intricacies is beyond the scope of the present article.

191 See supra text accompanying notes 43, 46.
199 See supra text accompanying notes 40-43.
M See Strickler, supra note 23, at 1577 n.93.

' See supra text accompanying note 34.
191 See, e.g., Samayoa v. Chicago Bd. of Educ., 798 F.2d 1046, 1050 (7th Cir. 1986); Black

& White Children v. School Dist., 464 F.2d 1030 (6th Cir. 1972).
'" Martin involved the application of the collateral attack doctrine to preclude assertion of

majority employees' claims, based on the premise that intervention under Rule 24 is mandatory.
See supra text accompanying notes 43, 46. Nothing in Martin suggests that, as a matter of juris-
dictional doctrine, a federal court lacks power to defer parallel proceedings and require that plain-
tiffs intervene in the original federal court action. See Kerotest Mfg. Co. v. C-O-Two Fire Equip.
Co., 342 U.S. 180 (1952) (lower federal courts have equitable power to stay duplicative litiga-
tion); Landis v. North American Co., 299 U.S. 248, 254 (1936) ("[T]he power to stay proceed-
ings is incidental to the power inherent in every court to control the disposition of the causes on its
docket with economy of time and effort for itself, for counsel, and for litigants.").

This form of "collateral attack" doctrine achieves the purpose of consolidating litigation,
which, as discussed later, is a useful means of managing the problem of parallel litigation. See
infra text accompanying notes 256-57. Because it is a doctrine governing the exercise of federal
court jurisdiction, however, it has no utility when parallel litigation is commenced in state court.

" The Eleventh Circuit was formed upon division of the Fifth Circuit in 1981. In Bonner v.
City of Prichard, 661 F.2d 1206, 1209 (11 th Cir. 1981), the Eleventh Circuit adopted as binding
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supervisory authority over most of the southern states' desegregation
efforts. The doctrine's introduction extends back to the Fifth Circuit's
1973 decision in Hines v. Rapides Parish School Board.198

In Hines, the plaintiffs were parents of black and white school
children who brought an independent legal action in which they con-
tested the continued maintenance of predominantly-black schools pur-
suant to an existing desegregation decree. On its first occasion to ad-
dress the use of the collateral attack doctrine, 99 the court expressly
recognized the need to provide parents a forum for their objections
"without fostering a multiplicity of new lawsuits over the same compli-
cated and emotional issues which have already once been fought out in
an all too lengthy court battle."200 Thus, the court determined that the
proper course for persons questioning desegregation orders was to seek
intervention in the original proceeding.

At the same time, the court took the rather exceptional step of
denying the plaintiffs an opportunity, on remand, to petition for inter-
vention." ° The net result of the court's decision, consequently, was to
deny the plaintiffs any opportunity to assert their objections to the de-
segregation order.

Although the court's opinion seems intentionally opaque, there are
unmistakable suggestions that the plaintiffs' suit was viewed as a sham.
In particular, the appellate court excerpted telling statements from the
trial court's order, indicating that the plaintiffs' civil rights claims were
thinly-disguised attempts to thwart the desegregation of local
schools.202

It is unfortunate that the circuit court in Hines did not squarely
address the merits of the plaintiffs' contrived discrimination claim and

precedent prior decisions of the Fifth Circuit.
1" 479 F.2d 762 (5th Cir. 1973).
'" It should be noted that the Fifth Circuit has not employed the description, "collateral

attack" doctrine, in describing its practice. It is nonetheless clear that its interpretation of the
intervention requirement in desegregation disputes is the functional equivalent of the "collateral
attack" doctrine applied in employment discrimination litigation. See supra text accompanying
notes 29-39.

000 Hines, 479 F.2d at 765.
101 See id.
10 This inference is based on the "strongly worded" opinion of the lower court in which the

lower court accused the plaintiffs of pretending an interest in school desegregation while demon-
strating opposition (through withdrawal of their children from the public schools). Id. at 764.
Moreover, the trial court noted that most of the black plaintiffs had expressed satisfaction with
their children's school assignments, and had joined the suit merely because asked to. See id.
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reject it. As a result, that decision became the reference point for a
series of Fifth and Eleventh Circuit opinions that transformed a rule of
consolidation into a rule of exclusion. The Hines decision, in time,
would produce judicial practices even more objectionable than those
overturned in Martin v. Wilks.

Beginning with its decision in United States v. Perry City Board
of Education,0 3 the Fifth Circuit interpreted Hines to stand for the
proposition that, in order to intervene in a desegregation dispute, the
putative intervenors must "challenge deficiencies" in the desegregation
decree that "impede establishment of a unitary school system."20 4 Per-
sons who seek to oppose implementation of a desegregation decree, the
court determined, are not entitled to intervene.20 5

The Hines interpretation of Rule 24 has been used extensively by
courts in the Fifth and Eleventh Circuits during the past two decades.
Based on this interpretation, a variety of putative intervenors attempt-
ing to challenge or alter aspects of desegregation orders have been de-
nied the opportunity to assert their interests. Among those denied the
opportunity to intervene have been: (1) parents opposing the construc-
tion of new schools that would alter pupil assignments;201 (2) parents
opposing further desegregative efforts on the ground that the school
system had achieved "unitary" status; 207 (3) parents opposing the clos-
ing of local schools;208 (4) parents challenging the school board's con-
duct of non-public meetings; 09 (5) parents opposing the alteration of
school attendance zones;210 (6) parents seeking a return to "freedom of

203 567 F.2d 277 (5th Cir. 1978).
204 Id. at 279.
20 See, e.g., Pate v. Dade County Sch. Bd., 588 F.2d 501, 503 (5th Cir. 1979) (parents may

not intervene to "oppose" implementation of desegregation decree), cert. denied, Beckford v. Dade
County Sch. Bd., 444 U.S. 835 (1979); Valley v. Rapides Parish Sch. Bd., 646 F.2d 925, 941 (5th
Cir. 1981) ("[P]arents opposing facets of a desegregation plan have no right of intervention
.... "); see also Bradley v. Pinellas County Sch. Bd., 961 F.2d 1554, 1557 (1lth Cir. 1992)
(permitting intervention when petitioners "seek to enforce the desegregation order, not oppose its
implementation").

'" See Perry County, 567 F.2d at 279-80.
207 See Mannings v. School Bd., 816 F. Supp. 714 (M.D. Fla. 1993); Pate, 588 F.2d at 504.

It should be noted that the underlying legal controversy in Mannings is more fully described in the
district court's earlier opinion. See 796 F. Supp. 1491 (M.D. Fla. 1992).

208 See Valley, 646 F.2d at 941; United States v. Marion County Sch. Dist., 590 F.2d 146,
148 (5th Cir. 1979).

200 See Mannings, 816 F. Supp. at 714; Davis v. East Baton Rouge Parish Sch. Bd., 721 F.2d
1425, 1441 (5th Cir. 1983).

210 See Trahan v. Lafayette Parish Sch. Bd., 616 F. Supp. 220, 222 (W.D. La. 1985).
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choice" attendance plans;"1 and (7) parents challenging the busing of
pupils. 212

If one takes literally the Fifth Circuit's view of intervention, it
raises obvious problems under both Rule 24 and the Due Process
Clause.1 s Rule 24 plainly provides a mechanism whereby persons op-
posed to the relief sought by existing parties may intervene to prevent
"impairment" of their interests. Neither the Rule's language nor its
purpose remotely supports the view that intervenors must promote the
goals sought by the plaintiff.

The Fifth Circuit's view of desegregation intervention also raises
due process concerns similar to those presented by the collateral attack
doctrine overturned in Martin v. Wilks. As applied in several cases,
this view precludes both parallel litigation and intervention in the pri-
mary case. Thus, in Hines " itself, the court simultaneously dismissed
the plaintiffs' pending suit and denied them leave to intervene in the
desegregation proceeding - without an evidentiary hearing. Similarly,
in the recent case of Mannings v. School Board,1 5 the plaintiffs -
consisting of the parents of black and white pupils opposed to continued
school busing - were enjoined from prosecuting their state court ac-
tion, as well as denied the opportunity to assert their claims in federal
court.2"6 Even under the collateral attack doctrine overturned in Mar-

21 See Davis, 721 F.2d at 1441.

"* See Mannings, 816 F. Supp. at 714.
, U.S. CONST. amend. V.
'" 479 F.2d 762 (5th Cir. 1973).
215 816 F. Supp. 714 (M.D. Fla. 1993) (enjoining state court plaintiffs); No. 58-3554-Civ-T-

17A, 1993 U.S. Dist. LEXIS 11473 (M.D. Fla. Aug. 16, 1993) (applying Hines to deny interven-
tion by black and white parents who failed to allege interest in "desegregated, or unitary, school
system").

"' Some panels of the Fifth Circuit have recognized the due-process implications of their
view, and so have required evidentiary hearings prior to denying intervention by parents. As the
court noted in Adams v. Baldwin County Board of Education, 628 F.2d 895, 897 (5th Cir. 1980),
"This Court has determined that intervention, rather than a separate action, is the proper vehicle
for parents claiming inadequate representation to assert their rights. Denial of a plea in interven-
tion, therefore often will deprive those parties of their only opportunity to be heard."

Use of the collateral attack doctrine to preclude assertion of a party's interests is also found,
on occasion, in decisions from other circuits. Thus, in Burns v. Board of School Commissioners,
437 F.2d 1143 (7th Cir. 1971), teachers were denied the opportunity to collaterally challenge
their transfer pursuant to a desegregation decree, even though they had sought unsuccessfully to
intervene in the desegregation proceedings. The court determined that, because the teachers had
not appealed the prior decision denying them intervention, they were precluded from challenging
the decree by independent legal action. Id. at 1144.
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tin v. Wilks, 2"7 third parties retained the opportunity to assert their
claims by intervention, provided they acted in a timely manner.

Thus, the Fifth Circuit's articulated interpretation of Rule 24 can-
not stand. Indeed, if one accepts at face value the articulated basis for
the Fifth Circuit's unusual intervention requirement, it is difficult to
escape the conclusion that federal courts in the South have engaged in
unconstitutional procedural practices for more than two decades of
school desegregation litigation.

The implication of the Fifth Circuit's intervention rule virtually
implores a re-rationalization of its decisions. A closer reading of those
decisions suggests that, without undue contortion, one can in fact iden-
tify an alternative, constitutional basis for many of its decisions. This
re-rationalization is based on the nature of the interest asserted by pu-
tative intervenors.

The task of defining the type of "interest" that is cognizable in
petitions for intervention has implications for several issues. First, there
is the issue of what type of interest satisfies the specific requirement of
Rule 24.18 Second, the Supreme Court has indicated that certain types
of interests - in particular, legal causes of action - cannot be termi-
nated without due process.2 19 Identification of intervenor interests pro-
tected by due process obviously bears upon the validity of "collateral
attack" theories which, like that employed by the Fifth Circuit, pre-
clude persons from asserting their interests in any legal proceeding.
Third, to the extent that putative intervenors seek to assert interests
that constitute viable legal causes of action, denial of their request to
intervene creates a risk of prompting parallel legal actions.22 0

It is beyond question that administrators, faculty and staff - ad-

117 See supra text accompanying notes 40-43.
Il See supra text accompanying note 190.

See Logan v. Zimmerman Brush Co., 455 U.S. 422, 428-31 (1982) (stating that a cause
of action is a protectible form of "property" under the Fourteenth Amendment). See also
Strickler, supra note 23, at 1573; Comment, supra note 27, at 172.

'20 See, e.g., Smuck v. Hobson, 408 F.2d 175, 179 (D.C. Cir. 1969) ("The decision whether
intervention of right is warranted thus involves an accommodation between two potentially con-
flicting goals: to achieve judicial economies of scale by resolving related issues in a single lawsuit,
and to prevent the single lawsuit from becoming fruitlessly complex or unending."); Burns v.
Board of Sch. Comm'rs, 437 F.2d 1143, 1144 (7th Cir. 1971) (teachers denied opportunity to
intervene in desegregation dispute filed separate suit in state court). Indeed, in the dispute under-
lying the decision in Martin, the denial of intervention by white firefighters was justified on the
ground that they retained the option of instituting an independent legal action. Martin v. Wilks,
490 U.S. 755, 758-60 (1989).
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versely affected by desegregation remedies - have plausible legal
claims, i.e., "interests," that support either intervention or independent
legal action. 21 This is made clear by the Supreme Court's decision in
Wygant v. Jackson Board of Education,"22 if it was not already clear
prior to that decision. Not surprisingly, then, there is no reported deci-
sion in the Fifth or Eleventh Circuits refusing to permit intervention by
faculty or staff on the ground that they "oppose" the desegregation
remedy.22 3 These decisions, alone, reveal that the Fifth and Eleventh
Circuits have not always taken their own pronouncements seriously.

The problem has arisen when parents (acting on behalf of their
children-pupils) have sought intervention. In fact, all Fifth and Elev-
enth Circuit decisions employing the Hines theory of intervention ap-
pear to involve attempted intervention by parents. 24

It should be apparent that pupils and parents are among the per-
sons most interested in desegregation remedies. For that reason, the
majority of circuits are especially solicitous of the interests of pupils
and parents seeking to intervene. 26 The interests asserted by pupils and
parents vary widely, however, and not all interests necessitate interven-
tion or, for that matter, sustain independent litigation.

A general characterization of the types of pupil interests that are
presented in intervention petitions will assist in addressing the problem.
Such a characterization includes:

(1) Interests of minority pupils who assert that the proposed desegrega-
tion remedy does not go far enough in rectifying past discrimination;

(2) Interests of all pupils (regardless of race) who seek to participate in
the formation and implementation of the desegregation remedy, but who do

"' See supra text accompanying notes 125-39.
.. See supra text accompanying notes 125-30.
H" The sole decision discovered by the author in which the collateral attack doctrine was

invoked to deny teachers the opportunity to bring a collateral action, following an unsuccessful
attempt to intervene in earlier litigation, is Burns v. Board of School Commissioners, 437 F.2d
1143 (7th Cir. 1971).

... See cases cited supra notes 203-214.
225 See, e.g., Morgan v. McDonough, 726 F.2d 11, 13 (1st Cir. 1984) (courts "generally

assume" that parent organizations seeking to intervene have interests that might be impaired);
United States v. Board of Sch. Comm'rs, 466 F.2d 573, 575 (7th Cir. 1972) (finding that "all
students and parents, whatever their race" have interest in school desegregation); Dowell v. Board
of Educ., 430 F.2d 865, 868 (10th Cir. 1970) ("[Intervention] should be freely granted so long as
it does not seriously interfere with the actual hearings."); Smuck v. Hobson, 408 F.2d 175, 177
(D.C. Cir. 1969).
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not assert specific legal claims in opposition to the remedy; and,
(3) Interests of non-plaintiff pupils who challenge the proposed desegre-

gation remedy on the ground that it goes too far and thus violates their rights.

The first group of interests, asserted on behalf of minority pupils,
unquestionably enjoys due process protection and, in appropriate cir-
cumstances, justifies intervention. 226 Because those interests are already
represented by the plaintiff-class representatives, however, intervention
turns upon whether the class representatives "adequately" represent
those interests within the meaning of Rule 23 and the Due Process
Clause. If adequacy of representation is found, the putative intervenors
will be denied intervention and will be bound by the results of pending
litigation.227 For this reason, parallel proceedings commenced by mi-
nority pupils have usually not presented a problem in school desegrega-
tion cases.22 8

The second group of interests, those of pupils and parents seeking

226 See, e.g., Bradley v. Pinellas County Sch. Bd., 961 F.2d 1554 (11th Cir. 1992) (permit-
ting minority parents to intervene to challenge discriminatory implementation of desegregation
remedies); Adams v. Baldwin County Bd. of Educ., 628 F.2d 895 (5th Cir. 1980) (requiring
evidentiary hearing to determine whether, inter alia, black pupils should be permitted to intervene
in desegregation suit); United States v. Coffee County Bd. of Educ., 134 F.R.D. 304 (S.D. Ga.
1990) (recognizing minority parents' interest in desegregation proceeding brought by the United
States, but finding that the government adequately represented the parents' interests). In all the
above-cited cases, it is noteworthy that the courts distinguished the Hines decision by observing
that the intervenors sought to challenge the desegregation remedy because of the remedy's inade-
quacies in promoting a "unitary" school system, and did not seek to "oppose" desegregation.

Considerable controversy has arisen concerning the right of minority pupils to intervene in
suits brought by the United States to compel school desegregation. Several commentators have
challenged the denial of minority pupil intervention based on the assumed adequacy of representa-
tion of the United States. See, e.g., Randolph D. Moss, Participation and Department of Justice
School Desegregation Consent Decrees, 95 YALE L.J. 1811 (1986); Emma Coleman Jones, Litiga-
tion Without Representation: The Need for Intervention to Affirm Affirmative Action, 14 HARV.
CR.-C.L. L. REV. 31 (1979). When minority pupils are excluded from participation in the formu-
lation of consent decrees obtained by the United States, those decrees can only be challenged by
separate suit if the pupils' rights are violated. See United States v. Stringfellow, 783 F.2d 821
(9th Cir. 1986).

"2 See, e.g., Los Angeles Branch NAACP v. Los Angeles Unified Sch. Dist., 750 F.2d 731
(9th Cir. 1985) (minority students' suit precluded by prior unsuccessful suit by minority plaintiff
class); Bronson v. Board of Educ., 525 F.2d 344 (6th Cir. 1975) (minority students' suit precluded
by prior unsuccessful suit by minority plaintiff class).

22' The cases cited supra note 227 are noted exceptions to this conclusion. In those cases,
however, the principal problem resulted from the fact that prior desegregation decrees were en-
tered without formal recognition of the plaintiff class. Had there been formal class recognition,
parallel litigation could have been avoided or at least limited.
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to influence the desegregation process, is often of practical importance
to desegregation efforts. Many policy decisions and discretionary calls
must be made in developing a reform as extensive as school desegrega-
tion. Intervention by interested parents not only assists the court and
the litigants in developing a more workable desegregation plan, but also
assures greater community acceptance of the plan.

The participatory interests of these persons, however, often fall
short of constituting "legal claims." Rather, many of these parent-in-
tervenors seek to influence decisions in the quite large middle ground of
desegregation remedies, where the accommodation of conflicting legal
rights and duties is simply not an issue.2 9 As stated by one court,"school authorities can exercise wide discretion without encountering
affirmative constitutional duties or negative prohibitions. 2 30

Many of the Fifth Circuit decisions denying intervention based on
the ground that intervenors "opposed" desegregation can be distin-
guished on this basis. That is, opposition in many of these cases con-
sisted of objections to desegregation remedies that did not rise to the
level of "rights" violations. 1 In such situations, courts can act with

"' See cases cited infra note 230.
280 Smuck v. Hobson, 408 F.2d 175, 181 (D.C. Cir. 1969). As more fully stated by the court,

[The parents seeking intervention] could assert that the new policies adopted by the Board
of Education in compliance with the order below are unconstitutional. But this would be a
sterner challenge than they would face as intervenors here: although the new policies might
not be constitutionally required, they might also not be unconstitutional. Indeed, the very
premise for the intervenors' attack on the trial court decision is that school authorities can
exercise wide discretion without encountering affirmative constitutional duties or negative
prohibitions. While the scope of this discretion is uncertain, its existence is not: some poli-
cies may be constitutionally permissible, and hence immune to attack in a fresh lawsuit,
which are not constitutionally required.

Id.
A similar rationale is found in Linker v. Unified School District, 344 F. Supp. 1187 (D. Kan.

1972), where the court dismissed a parallel suit brought by parents to enjoin implementation of a
school desegregation plan. The court observed that the parents lacked standing to challenge a
school board's "exercise of its discretionary power" unless the board's action constituted a viola-
tion of law. Id. at 1201.

M There are numerous cases that involve challenges to desegregation remedies not based
upon claimed violations of law. See Davis v. East Baton Rouge Parish Sch. Dist., 721 F.2d 1425
(5th Cir. 1983) (challenging closed school board meetings not based on legal requirement; views
on freedom of choice school assignment plan previously considered by school board); Valley v.
Rapides Parish Sch. Bd., 646 F.2d 925, 941-42 (5th Cir. 1981) (challenging desirability of school
closing where views previously considered by school board); United States v. Perry County Bd. of
Educ., 567 F.2d 277, 279-80 (5th Cir. 1978) (basing opposition on "various policy grounds" previ-
ously addressed by school board); United States v. Marion County Sch. Dist., 590 F.2d 146, 149
(5th Cir. 1979) (challenging desirability of school closing where views previously considered by
school board); Trahan v. Lafayette Parish Sch. Bd., 616 F. Supp. 220, 222-23 (W.D. La. 1985)
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great discretion in denying intervention, and need not be constrained by
concerns with due process or future parallel suits.2"2

The third group of intervenor interests, those asserted on behalf of
non-plaintiff pupils opposing desegregation remedies on specified legal
grounds, ostensibly enjoys the same due process protections as the
plaintiff-pupils' interests. Unlike the plaintiffs' legal interests, however,
these non-plaintiff interests are not subject to formal class representa-
tion in the pending lawsuit.

This third interest group presents the greatest problem. First of
all, the highly unsettled state of "reverse discrimination" jurisprudence
- including the total lack of Supreme Court jurisprudence pertaining
to pupil interests - leaves unresolved what "rights," if any, majority
pupils enjoy in the context of school desegregation. While lower court
decisions suggest that desegregation remedies might at times be exces-

(challenging school redistricting based on "various policy grounds"; claim of Fourteenth Amend-
ment violation "not sufficient to constitute an allegation").

'$2 It is not settled whether the "interest" required by Rule 24 must be a "litigable" interest,

i.e., an interest "that would support an independent law suit." See CINDY VREELAND, PUBLIC
INTEREST GROUPS, PUBLIC LAW LITIGATION, AND FEDERAL RULE 24, at 285-91 (1990). Most
courts construe the "interest" requirement broadly, and practically, in school desegregation cases,
and so recognize that parents have sufficient stake in such cases to request intervention. See, e.g.,
Morgan v. McDonough, 726 F.2d 11, 13 (1st Cir. 1984); United States v. Board of Sch. Comm'rs,
466 F.2d 573, 575 (7th Cir. 1972); Smuck v. Hobson, 408 F.2d 175, 179 (D.C. Cir. 1969). There
is no precedent suggesting that parents seeking to participate in desegregation litigation, but lack-
ing a discrete legal claim, have the right to intervene. See cases cited supra note 231. Certainly
such parents would not have standing to bring independent legal actions.

By comparison, some of the Fifth Circuit decisions applying Hines cannot be distinguished on
the ground that the intervenors lacked legal foundation for their interests. In Mannings v. School
Board, 796 F. Supp. 1491, 1497-98 (M.D. Fla. 1992), rev'd, 816 F. Supp. 714 (M.D. Fla. 1993),
for example, the putative intervenors challenged the school board's failure to provide proper notice
and related information concerning meetings in which desegregation plans were developed, and
also challenged the failure to conduct such meetings in public, as required by state "sunshine
laws." Although there was arguable basis for ignoring state law requirements under the
Supremacy Clause, the federal judge who had previously addressed the same desegregation dis-
pute had specifically authorized state court relief to obtain compliance with the state's sunshine-
law requirements. Id. at 1497 n.5.

Similarly, in Pate v. Dade County School Board, 588 F.2d 501, 504 (5th Cir. 1979), the
putative intervenors sought to prevent continued desegregation remedies because the district court
had previously declared that the school district was "unitary." As discussed earlier, Supreme
Court precedent appears to limit federal court relief upon the attainment of unitariness in a school
district. See supra text accompanying notes 113-21. Thus, the intervenors appear to have had
legal basis for challenging further desegregative remedies. See Lee v. Talladega County Bd. of
Educ., 963 F.2d 1426, 1429 (11 th Cir. 1992) (dissolving desegregation orders upon a finding of
unitary status; future court orders not permitted).
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sive to the point of violating the rights of non-plaintiff pupils, there is
little guidance as to when such violations occur.213

Another uncertainty regarding the legal interests of non-plaintiff
pupils is the extent to which those interests are already represented by
the defendant school board. Most federal courts that have addressed
the issue conclude that the school board is an adequate representative
of the interests of non-plaintiff pupils for the purposes of Rule 24.234
Among other things, this position is said to avoid the "cluttering" of
school litigation by intervenors who have no distinctive position to add
to the litigation. " '

The presumption that school boards "adequately represent" the in-
terests of non-plaintiff pupils is a pragmatic interpretation of Rule 24's
intervention standard. But for purposes of managing the problem of
parallel litigation, the question arises, are these pupils legally bound by
the school board's representation? For if they are not bound, the court
runs the risk that, by denying intervention, it has invited a parallel law-
suit. Furthermore, if the court denies intervention and invokes some
version of the "collateral attack" doctrine to preclude parallel litiga-
tion, the consequence may be denial of the intervenors' due process
rights.2 36

Unlike the plaintiff class representative, the defendant school
board does not have the formal power to act on behalf of a class. Mar-
tin v. Wilks23 7 is instructive on this issue. In Martin, the Supreme
Court affirmed that the majority firefighters were "strangers" to prior
litigation between the minority plaintiffs and their governmental em-
ployer.2 38 While the Court expressly recognized that third parties
might be bound by the results of "class" or "representative" suits,23 9

the Court did not even entertain the possibility that the majority

'3' See supra note 142.
'34 See, e.g., Morgan v. McDonough, 726 F.2d 11 (1st Cir. 1984); Cisneros v. Corpus Christi

Indep. Sch. Dist., 560 F.2d 190 (5th Cir. 1977).
88 See Morgan, 726 F.2d at 13-14.
284 Surprisingly, one panel of the Fifth Circuit has recognized that denial of parental inter-

vention where the collateral attack doctrine precludes separate legal action "will deprive those
parties of their only opportunity to be heard," and hence raises due process considerations. Adams
v. Baldwin County Bd. of Educ., 628 F.2d 895, 897 (5th Cir. 1980).

..7 490 U.S. 755 (1989). See supra text accompanying notes 29-52.
288 See Martin, 490 U.S. at 762.
, Id. at 762 n.2.

1994]



CIVIL RIGHTS LAW JOURNAL

firefighters were bound by results of their employer's prior suit.2 40

Regarding the claims of pupils that specific aspects of the desegre-
gation remedy violate their rights, it is difficult to avoid the conclusion
after Martin that those claims survive prior litigation involving only the
school board. This is especially true where these claims address discrete
problems with the implementation of the desegregation remedy that
were not actually litigated by the school board during prior
proceedings. 4

The sheer breadth of a desegregation remedy suggests the unfair-
ness of precluding, in toto, the assertion of claims by non-plaintiff
pupils because of previous litigation by the school board. It confounds
the realities of institutional litigation to conclude that school boards
have the prescience, or even bare motivation, to address the impact of
remedies on the specific situations of all pupils. Indeed, Rule 24 prece-
dent concerning the right of parents to intervene expressly recognizes
that school boards may not always provide adequate representation for
parental interests. Thus, parental interventional is recognized where the
plaintiffs and the school board are in "collusion," where the board's
interests are "adverse" to those of the parents, or where the board

24 The prior suit had in fact addressed the rights of majority employees, and the district
court had determined that its "decrees would not impinge on any contractual rights of the unions
or their members." Id. at 777 (Stevens, J., dissenting).

The dispute in Martin involved a prior consent decree, and thus one might question whether
the majority's limited view of preclusion would apply had there been a fully-litigated judgment.
The majority's opinion, however expressly states that, "[a] judgment or decree among parties to a
lawsuit resolves issues as among them, but it does not conclude the rights of strangers to those
proceedings." Id. at 762 (emphasis added). The view that Martin applies equally to litigated judg-
ments as well as decrees is shared by others who have interpreted the decision. See, e.g.,
Strickler, supra note 23, at 1599; Catania & Sullivan, supra note 23, at 997-98.

141 Significantly, one Fifth Circuit decision has receded from the Hines approach when par-
ent-intervenors sought to assert a challenge to a desegregation remedy that the school board had
not previously considered. In Graves v. Walton County Board of Education, 686 F.2d 1135, 1142
(5th Cir. 1982), the court permitted a group of white parents to intervene in a desegregation
dispute to challenge the board's refusal to permit their children to transfer to different schools
from those to which they had been assigned. The court expressly noted that the school board,
which was implementing the desegregation decree for the primary purpose of "prevent[ing] the
loss of federal aid to their school systems[,] ... had no motivation to represent the interests of the
parent intervenors." Id.

The court distinguished the Hines theory of intervention on two grounds. First, it observed
that the intervenors asserted "rights" of transfer that derived from a transfer policy approved by
the court in previous decisions. Id. at 1141-42. Second, the court noted that the intervenors sought
transfer for "nonracial reasons" and indicated no "motive" to interfere with attainment of a uni-
tary school system. Id. at 1142.
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"otherwise fails" in its duty of representation. 42 If board representa-
tion may be "inadequate" for purposes of intervention, it follows that
such representation may not satisfy the demands of due process. 43

It is also noteworthy that under the Civil Rights Act of 1991, pre-
clusion of non-party claims is limited to situations where their "inter-
ests were adequately represented by another person who had previously
challenged the judgment or order on the same legal grounds and with a
similar factual situation."'2 " The theory of representation recognized
by the Act does not purport to bind non-parties whose specific legal
interests either were not asserted in prior proceedings or were not "ade-
quately" represented by someone "challenging" a prior order. The im-
plication for governmental representation of constituent interests is
clear: where constituents' interests are not directly raised by the gov-
ernmental defendant, or where there is reason to question the adequacy
of their advocacy - as is often the case in consent decrees245 - pre-
clusion is not appropriate. The notion that desegregation litigation has
no binding effect on the interests of non-parties is troubling. While due
process may require that specific legal claims, not fully and fairly ad-
dressed in the initial desegregation suit, be reviewed by some court,
does due process necessitate that the entire controversy be subject to
reexamination?

Obviously there is a large variety of decisions made by school
boards, while they develop and implement desegregation remedies, that
do not implicate legal "rights." As mentioned earlier, these decisions
neither require the involvement of affected pupils and parents, nor jus-
tify independent litigation. 4 a

Even where previously-litigated issues might affect legal "rights,"

" See Morgan v. McDonough, 726 F.2d 11, 14 (1st Cir. 1984).
S See, e.g., Mann v. City of Albany, 883 F.2d 999, 1004 (1lth Cir. 1989) (majority em-

ployees not bound by city's prior litigation where city had not asserted employees' specific legal
claim); Vaughns v. Board of Educ., 742 F. Supp. 1275, 1292-95, 1304-05 (D. Md. 1990) (success-
ful teacher challenge to specific elements of remedial plan adopted by school board).

' Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as amended at 42 U.S.C.
§ 2000e-2(n)(1)(B)(ii) (West Supp. 1994)).

*" See supra notes 33, 39.
1" See supra text accompanying notes 229-30. In a leading decision addressing the binding

effect of governmental litigation on non-parties, the Fifth Circuit has been willing to preclude
parallel suits where the new claimants suffer no "private legal wrong" and claim no breach of an
independent "legal duty" owed them. See Southwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d
84, 99-100 (5th Cir. 1977).
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however, there may be a basis for binding school district constituents to
certain of the more important results of prior litigation. Specifically,
Supreme Court precedent suggests that a limited form of preclusion
might operate when school boards have previously litigated "generic"
issues, like the existence of prior discrimination in the school system or
the propriety of systemwide remedies such as pupil transfers.

A case in point is Washington v. Washington State Commercial
Passenger Fishing Vessel Ass'n."  In Washington State, the Supreme
Court recognized that citizens of a state can be bound by their state's
representations in prior federal proceedings involving "common public
rights."2 4 8 The dispute in Washington State concerned the allocation of
rights in state fisheries and, by necessity, compelled a uniform resolu-
tion of the competing claims. In prior federal litigation, the state had
argued unsuccessfully against Indian tribes claiming to be entitled to a
specified portion of the state's fishing harvest. When private commer-
cial interests commenced parallel state court litigation challenging the
state's authority to implement the federal order, the Court ultimately
concluded that those interests were "bound" by the state's representa-
tion in the federal suit.2 49

Where a school board has previously litigated the existence of sys-
temwide discrimination, or the propriety vel non of a systemwide rem-
edy, the result should have preclusive effect on all constituents. Analo-
gizing the decision in Washington State, the governmental defendant
should be able to bind its constituents regarding issues of "common
public obligations." After all, when a school district has engaged in
systemic discrimination, the obligation to remedy that discrimination
must be shared by all its constituents. 50 To the extent that the govern-
mental defendant has adequately litigated the issue of its own illegal
conduct, or related issues concerning the propriety of generic forms of
remedy, preclusion should attach to such litigation.

443 U.S. 658 (1979).
4 Id. at 692 n.32.

149 Id.; see also City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 340-41 (1958)
(binding taxpayers to prior litigation against state, when they asserted "common public rights as
citizens of the State"). But see Town of Lockport v. Citizens for Community Action, 430 U.S.
259, 268-69 (1977) (stating that county voters are not in "privity" with county and hence are not
bound by prior unsuccessful litigation to which county was a party).

See, e.g., City of Canton v. Maynard, 766 F.2d 236, 239 (6th Cir. 1985) (judgment
against city binding on residents with respect to matters of "general and public interest," e.g.,
water fluoridation).
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This limited form of preclusion would at least respond to some of
the worst excesses of parallel litigation that have occurred in past de-
segregation disputes. There is no justification for revisiting the larger
issues of a desegregation dispute - for example, whether the school
district has engaged in discrimination," 1 or whether busing is an ap-
propriate remedy for segregation 252  - when those issues have been
fully and fairly litigated by the governmental defendant.25 Recognition
of some form of "governmental preclusion" seems both fair and
necessary.

It bears emphasis, however, that this form of preclusion is limited.
It would not apply to desegregation remedies undertaken pursuant to
consent decree, at least where there has not been sufficient factfinding
by the supervising court. Nor would it apply to the particular claims of
constituents that have not been specifically addressed in prior litigation.
To extend preclusion to these particularized claims would exceed even
the more comprehensive preclusive devices authorized in the Civil
Rights Act of 1991,254 and would raise due process concerns.

" See, e.g., St. Helena Parish Sch. Bd. v. Hall, 287 F.2d 376 (5th Cir. 1961); Harvest Bd.
of Pub. Instruction, 312 F. Supp. 269, 274 (M.D. Fla. 1970) (continued existence of non-unitary
school system).

"' See, e.g., Mannings v. School Bd., 816 F. Supp. 714 (M.D. Fla. 1993) (reasserting a state
law challenge to busing that had been previously rejected by the court more than twenty years
prior); Swann v. Charlotte-Mecklenburg Bd. of Educ., 312 F. Supp. 503, 508-10 (W.D.N.C.
1970) (dealing with state court challenges to busing and to termination of freedom of choice
assignment policy).

163 Relitigation would be permitted when there has been a change in circumstances - such
as intervening implementation of a remedy and the argued attainment of "unitary" status - that
justifies a change in existing court orders. See supra text accompanying notes 113-19.

'"" The Act, as noted previously, precludes subsequent litigation where a person's interests
were "adequately represented by another person who had previously challenged the judgment or
order on the same legal grounds and with a similar factual situation." Civil Rights Act of 1991,
Pub. L. No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as amended at 42 U.S.C. § 2000e-
2(n)(1)(B)(ii) (West Supp. 1994)) (emphasis added). See also supra text accompanying note 76.
Even assuming that the governmental defendant is deemed to be an "adequate" representative of
absentee constituents, preclusion will not apply to issues that were not specifically raised by the
defendant.

A somewhat analogous problem has been addressed by the Supreme Court in the context of
litigation commenced by the United States as "fiduciary" for rights of Indian nations. The Court
has recognized that, "[als a fiduciary, the United States ha[s] full authority to bring [water]
rights claims for the Indians and bind them in the litigation." See Arizona v. California, 460 U.S.
605, 626-27 (1983). Notwithstanding the United States' explicit representational power, however,
the Court continues to scrutinize the quality of the United States representation to insure that it is
"adequate" and that no "conflict of interest" exists between the United States and the represented
Indians. Id. at 627-28.
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Thus, when constituents seek to intervene and assert colorable le-
gal claims, it may be in the courts' best interests to accommodate those
claims in order to avoid parallel legal action. Concededly, the uncertain
state of discrimination law empowers dissatisfied constituents to trans-
form vague "legal claims" into a ticket of admission into the lawsuit.
This possibility might well prompt a discerning judge to deny interven-
tion, and put the constituent to the test of funding parallel litigation. It
is likely that most dubious claims will founder at this point. At the
same time, if the constituents persist with their claims - as an appre-
ciable number do - the court and the litigants will be faced with the
problem of accommodating conflicting assertions of jurisdiction, as well
as conflicting claims.

V. REMOVAL AND CONSOLIDATION OF PARALLEL PROCEEDINGS

Parallel proceedings are probably unavoidable so long as institu-
tions remain subject to the overlapping claims of diverse constituents.
Existing procedural rules, as noted previously, ameliorate but do not
obviate the problem. Indeed, even with the exceptional preclusion fea-
tures of the Civil Rights Act of 1991, there is recognition of the inevi-
tability of some parallel proceedings. Thus, the Act requires that any
remaining "challenge" to an existing employment discrimination decree
be filed in the court that entered the decree. 55

The consolidation requirement of the Act recognizes the desirabil-
ity of having one court adjudicate and reconcile all claims that relate to
a particular institutional practice. Not only does such consolidation
provide the court a means of protecting its prior judgment, it also pro-
vides the court a means of accommodating that judgment to the right-
ful claims of persons whose interests were not considered in prior litiga-
tion. Furthermore, consolidation achieves certain economies of scale in
the presentation and proof of the complex facts that underlie institu-
tional litigation.

Although the Civil Rights Act achieves consolidation of parallel
claims by requiring their filing in the original federal court, the same
result can be obtained even when those claims have been filed in an-
other federal court. Under the transfer provisions of the Judicial

155 See supra text accompanying note 79.
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Code, a federal court in which parallel proceedings have been filed
may transfer those proceedings to the federal court that had original
jurisdiction over the institutional dispute. Upon transfer, the parallel
suit can be consolidated with the original lawsuit.157

There is no mechanism for transferring parallel proceedings from
state to federal court, or for consolidating state and federal proceed-
ings. Nonetheless, this problem can be circumvented if state litigation
is removed to federal court. Upon removal, parallel suits are subject to
the same transfer and consolidation provisions as suits originally filed in
federal court. 58

Two means of removing parallel state actions have been employed
in suits alleging institutional discrimination. One means is the general
removal statute, 28 U.S.C. § 1441, which permits, inter alia, the re-
moval of state suits that "arise under" federal law. The second is the
lesser-used provision authorizing removal of certain forms of civil rights
litigation, 28 U.S.C. § 1443. Both removal provisions are potentially
useful in the context of school desegregation.

A. Removal of Cases "Arising Under" Federal Law
In the context of desegregation, a considerable amount of parallel

litigation brought in state court can be removed because it "arises
under" federal law. State court litigation will arise under federal law
when that law constitutes an "essential element" of the plaintiff's claim
for relief.259 This obviously encompasses parallel state proceedings
where the plaintiff alleges that implementation of a desegregation rem-

'" See 28 U.S.C. § 1404 (1986).
, Rule 42 of the Federal Rules of Civil Procedure authorizes consolidation "[w]hen actions

involving a common question of law or fact are pending before the court." Virtually all desegrega-
tion controversies - including those removed from state court - will arise before the same
"court" within the meaning of Rule 42, since all litigation centers upon a particular geographical
locale, i.e., the school district. Even where desegregation actions arise in separate federal districts,
the actions could be consolidated in the same district through transfer under 28 U.S.C. § 1404.
See Vaughns v. Board of Educ., 742 F. Supp. 1275, 1277 (D. Md. 1990).

The desirability of using consolidation to reconcile conflicting actions in employment discrimi-
nation was first advocated by Professor Larry Kramer. See Kramer, supra note 28, at 335-36. His
suggestions may have prompted consolidation mechanisms of the Civil Rights Act of 1991. See
supra note 28.

"' See, e.g., New York Ass'n for Retarded Children v. Carey, 438 F. Supp. 440, 442-43
(E.D.N.Y. 1977).

"9 See CHARLES WRIGHT ET AL., 14A FEDERAL PRACTICE AND PROCEDURE 234 (1985)
[hereinafter FEDERAL PRACTICE].
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edy will violate the plaintiff's own federal rights - as is often alleged,
for example, in reverse discrimination litigation. ° Moreover, the re-
moval option exists even where the plaintiff joins state claims to the
federal claim, 2

0 as is common in parallel desegregation suits. "2

The principal limitation on "arising under" removal occurs when
federal law arises only as a defense. It has long been established that
state law claims, standing alone, may not be removed to federal court
based upon the existence of a federal defense to those claims."8

This limitation will often be pertinent in desegregation disputes.
As previously noted, school desegregation decrees are implemented
within the greater context of state law and private contract, both of
which otherwise govern school district affairs. " 4 The interrelationship
of the federal decree and state law must often be sorted out during the
course of implementation of the decree. Some provisions of state law or
contract may be preempted, while others may coexist with the federal
decree.2 1

8 To the extent that state court plaintiffs seek relief that the
school board-defendant believes preempted by a prior federal desegre-
gation decree, the school board may assert the decree defensively in
state court.

Some federal courts have adopted a more expansive view of re-

260 See, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 265 (1986); McDaniel v. Barresi,
402 U.S. 39 (1971).

" See 14A FEDERAL PRACTICE, supra note 259, at 281-83.
12 See, e.g., Wygant, 476 U.S. at 272 (action by nonminority teachers challenging affirma-

tive action program); Samayoa v. Chicago Bd. of Educ., 798 F.2d 1046, 1048 (7th Cir. 1986)
(action by white, Hispanic and Indian pupils challenging enrollment policy under federal law and
contract).

263 See 14A FEDERAL PRACTICE, supra note 259, at 208, 237-39. As stated in Franchise Tax
Board v. Construction Laborers Vacation Trust, 463 U.S. 1, 14 (1983), "[S]ince 1887 it has been
settled law that a case may not be removed to federal court on the basis of a federal defense,
including the defense of pre-emption [sic], even if the defense is anticipated in the plaintiff's
complaint, and even if both parties admit that the defense is the only question truly at issue in the
case." For this reason, parallel suits that allegedly conflict with federal desegregation decrees
would not be removable - the plaintiff's suit would obviously not rely on the federal decree, and
thus federal law (including the preclusive effect of the federal decree) would only enter into the
dispute through the defendant's defensive pleading.

" See supra text accompanying notes 144-48.
,6 See, e.g., Mills v. Birmingham Bd. of Educ., 449 F.2d 902 (5th Cir. 1971).

While the supremacy clause of the federal Constitution invalidates State laws to the extent
that they frustrate the implementation of a Constitutional mandate, those laws remain
fully valid, mandatory and binding upon the State authorities to the extent that compliance
with them does not nullify or frustrate the supreme commands of the federal Constitution.

Id. at 905.
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moval jurisdiction under section 1441 and permitted the removal of
state court actions based upon the defendant's reliance on a prior fed-
eral judgment. This has occurred, for example, when state court plain-
tiffs have attempted to "nullify" the implementation of desegregation
remedies previously ordered by a federal court. 266

This expanded interpretation of "arising under" removal is diffi-
cult to reconcile with the "well-pleaded complaint" rule, which requires
that federal law be an element of the plaintiff's cause of action. Under
that rule, meritorious federal defenses - even compelling ones - do
not sufficiently federalize a case for purposes of "arising under" juris-
diction. 67 Moreover, to the extent that a state court defendant argues
that the plaintiff's suit is precluded by a prior federal judgment, that
contention constitutes a plea of "res judicata" that is characterized pro-
cedurally as an "affirmative defense." 6 '

No less an authority on federal jurisdiction than Professor James
Moore has suggested that state court actions in derogation of a prior
federal judgment may arise under federal law. Specifically, Professor
Moore has written that "an action to enjoin or otherwise obtain relief
from a federal judgment involves the validity of the judgment as a con-

' See, e.g., Mills v. Birmingham Bd. of Educ., 449 F.2d 902 (5th Cir. 1971) (removing
teacher's suit to enjoin her transfer); Wade v. Board of Sch. Comm'rs, 336 F. Supp. 519 (S.D.
Ala. 1971) (removing pupils' suit to enjoin their transfer). The Mills decision was reaffirmed in
DeCarlo v. Tarrant City Board of Education, 473 F.2d 1026 (5th Cir. 1973). Removal was denied
in DeCarlo, however, based on the court's conclusion that the state plaintiff's claim was "purely"
one of state law, and that the claim did not have "any potential effect on the success of the
desegregation order." Id. at 1027.

This expanded view of removal authority has also been recognized in a few decisions outside
the context of school desegregation. See, e.g., Nowling v. Aero Servs. Int'l, Inc., 734 F. Supp. 733,
737 (E.D. La. 1990); McQuilken v. A & R Dev. Corp., 510 F. Supp. 797, 801 (E.D. Pa. 1981).

267 The precept that federal law must be part of the "well-pleaded complaint" in order to
confer arising-under jurisdiction has been reaffirmed by the Supreme Court in Franchise Tax
Board v. Construction Laborers Vacation Trust, 463 U.S. 1, 10 (1983). The well-pleaded com-
plaint rule has been sharply criticized by a variety of commentators, based on the ground that the
justification for exercise of arising-under jurisdiction is "independent of which party introduces
the federal question" or where in the structure of the case the issue is technically located. Donald
L. Doernberg, There's No Reason for It; It's Just Our Policy: Why the Well-Pleaded Complaint
Rule Sabotages the Purposes of Federal Question Jurisdiction, 38 HASTINGS L.J. 597, 650-51
(1987). Such criticism is admittedly relevant to the situation of parallel proceedings, where both
federal law and federal court judgments are central to resolution of state-law litigation. Nonethe-
less, the Court has reaffirmed in Franchise Tax Board that the well-pleaded complaint rule, while
rooted more in "history than logic," remains the standard for determining the existence of arising-
under jurisdiction. 463 U.S. at 4.

28 See FED. R. CIV. P. 8(c).
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tinuing obligation; the substantive principles of the action are federal;
and, we believe, presents [sic] a general federal question."269

This expansive view of arising-under jurisdiction may be plausible
in the specific situation of state court litigation commenced by plaintiffs
who are prior parties to a federal judgment.7 0 It is just such precedent,
in fact, that Professor Moore cites in support of his position.2

When the state court plaintiff is a party to a prior federal judg-
ment, it might be argued that, in some sense, her complaint arises
under federal law. Under the common law doctrine of "merger," the
claims of a person who has previously litigated in federal court would
be "merged" into the federal judgment, and the person's only remain-
ing cause of action would be an action "on the judgment. 127

1 Since the
meaning and effect of the prior federal judgment are governed by fed-
eral law, the plaintiff's state suit might be said to necessarily turn on
the meaning of federal law.27 8

This creative view of arising-under jurisdiction would not extend,
however, to state court plaintiffs who are not parties to or bound2 74 by
prior federal judgments. Even if the relief sought by the state-law
claimants would violate federal law, it is nonetheless true that their
legal claims do not derive from federal law or a prior federal judgment.
In this situation, federal law enters the litigation purely as a defensive
matter and will not be contained in the "well-pleaded complaint."

Case precedent permitting the removal of state law litigation that
"challenges" existing federal judgments, accordingly, is suspect. In-
deed, most of the cases discussed in the following section, involving at-
tempts to remove state-law claims under the civil rights removal provi-

:69 7 JAMES W. MOORE ET AL., MOORE'S FEDERAL PRACTICE 60.38.1 (1993).
7* When removal is sought to preclude state court litigation commenced by persons who are

parties to prior federal proceedings, the justification for removal is greater. Indeed, the Second
Circuit has advanced the position that, when parties bound by a prior federal proceeding com-
mence duplicative state-court litigation, their suit may be removed by exercise of extraordinary
power under the All Writs Act, 28 U.S.C. § 1651 (1986). Thus, in In re Agent Orange Product
Liability Litigation, 996 F.2d 1425 (2d Cir. 1993), the court permitted removal of state-law
claims filed by Vietnam veterans whose suit was precluded by the prior settlement of a federal
class action. Significantly, the court did not suggest that the plaintiffs' state-court action "arose"
under federal law within the meaning of 28 U.S.C. § 1441 (1986).

271 See Villarreal v. Brown Express, Inc., 529 F.2d 1219 (5th Cir. 1976).
M71 See 18 FEDERAL PRACTICE, supra note 259, at 8.
273 Id. at 44-48.
"'r As discussed previously, persons may not be bound by judgments to which they were not

parties. See supra text accompanying notes 40-43.
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sion, would have been more simply resolved had those courts adopted a
more expansive approach to arising-under removal. Their failure to do
so is suggestive."'

B. Civil Rights Removal

Removal under the "arising under" provision of section 1441 casts
no aspersion on the state court from which a case is removed. A de-
fendant may remove under this provision without regard to whether the
defendant apprehends state court prejudice toward the enforcement of
federal law. In this important respect, arising-under removal may differ
from certain forms of removal authorized by 28 U.S.C. § 1443, the
civil rights removal statute.

Section 1443 removal has been characterized as a "method of po-
licing state judicial enforcement of certain federal rights" that provides
an alternative to federal court injunction of state proceedings.2 76 On its
face, section 1443 "appears to grant the federal courts sweeping au-
thority" 277 to regulate state proceedings that raise issues under any fed-
eral law "providing for equal rights. '27 8 Moreover, section 1443 does
not contain the significant limitation of section 1441 - removal under
section 1443 is premised on the nature of the defendant's interests,27 9

rather than the nature of the plaintiff's claims.
Section 1443 is potentially relevant to parallel desegregation dis-

171 It is also helpful to recall that an appreciable number of parallel suits involve claims that
are not clearly inconsistent with prior federal decrees. See supra text accompanying notes 144-48;
see also DeCarlo v. Tarrant City Bd. of Educ., 473 F.2d 1026 (5th Cir. 1973) (teacher challenge
to transfer); Tucker v. Cleveland Bd. of Educ., 465 F. Supp. 687 (N.D. Ohio 1979) (taxpayer
challenge to sale of school district property). As illustrated in Tucker, desegregation decrees may
contain broad commands - for example, to transfer teachers or pupils to achieve racial balance,
or to cease engaging in "discriminatory" or "segregative" actions - that leave unsettled the spe-
cific obligation of school boards when implementing the decrees, or the relationship of the decree
to existing state law and contract rights. In such situations, the removal of state law claims is less
justifiable since the claims do not constitute attempts to "nullify" the federal decree. See DeCarlo,
473 F.2d at 1027-28 (acknowledging the expansive interpretation of arising-under removal, but
denying removal where the teacher's suit did not attempt to interfere directly with desegregation
decree).

"76 See MARTIN REDISH, FEDERAL JURISDICTION: TENSIONS IN THE ALLOCATION OF JUDI-
CIAL POWER 375 (2d ed. 1990). The alternative method of enjoining state court proceedings is
discussed in the next section of this article. See infra text accompanying notes 347-439.

277 REDISH, supra note 276, at 375.
27 See infra note 282.
... See infra text accompanying notes 300-01, 318-19.

1994]



CIVIL RIGHTS LAW JOURNAL

putes. For one thing, plaintiffs seeking to desegregate public schools
enjoy protection under federal statutes providing for "equal civil
rights" and thus come within the general coverage of section 1443.280
Second, section 1443's focus on the nature of the defendant's response
to state court litigation may provide an alternative basis for removal
when parallel state proceedings are premised on state law.

Although section 1443 has been characterized as a "text of exqui-
site obscurity," 28' the Supreme Court has recognized three separate
grounds for removal under this section. These will be examined in
order.2 82

i. The "Denial" Clause

Section 1443(1) authorizes removal of a civil or criminal state
court action by "any person who is denied or cannot enforce in the
courts of such State a right under any law providing for equal civil
rights." This removal provision has been termed the "denial clause" of
section 1443.283

There is no school desegregation precedent upholding the removal
of parallel state law litigation under this provision. To the contrary, the
only reported decision to have addressed the issue in the context of
desegregation has readily dismissed the applicability of section

280 In Georgia v. Rachel, 384 U.S. 780 (1966), the Supreme Court narrowly construed sec-
tion 1443(1) to require that the defendant seeking removal assert rights that arise under federal
statutes that speak in terms of "racial equality." Id. at 792-94. While most school desegregation
cases - including Brown v. Board of Education, 347 U.S. 483 (1954) - have been premised on
the Equal Protection Clause of the United States Constitution, since 1974 there has been specific
federal legislation recognizing the right of public school pupils to be free of racial discrimination.
See 20 U.S.C. §§ 1701-1758 (1986).

18' See Anthony Amsterdam, Criminal Prosecutions Affecting Federally Guaranteed Rights:
Federal Removal and Habeas Corpus Jurisdiction to Abort State Court Trial, 113 U. PA. L.
REV. 793, 843 (1965).

'8' Because the three separate grounds for removal under section 1443 are not apparent from
a literal reading of the statute, it is helpful to quote, and label, the specific parts of the statute.
Section 1443 provides for removal of civil and criminal actions:

(1) Against any person who is denied or cannot enforce in the courts of such State a
right under any law providing for the equal civil rights of citizens of the United States, or
of all persons within the jurisdiction thereof [the "denial" clause];

(2) For any act under color of authority derived from any law providing for equal
rights [the "authority" clause], or for refusing to do any act on the ground that it would be
inconsistent with such law [the "refusal" clause].

28 U.S.C. § 1443 (1986).
"" See REDISH, supra note 276, at 375.
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1443(1).84 A review of Supreme Court precedent suggests why.
In Greenwood v. Peacock,2 85 the Court confirmed a narrow inter-

pretation of section 1443(1) when it determined that removal is permis-
sible only "in the rare situations where it can be clearly predicted by
reason of the operation of a pervasive and explicit state or federal law
that [the defendant's] rights will inevitably be denied by the very act of
bringing the defendant to trial in the state court. 288 The decision in
Greenwood, together with that in the companion case of Georgia v.
Rachel,"" indicates that removal under section 1443(1) will be permis-
sible only when (a) the "inevitable" denial of a federal right is "mani-
fest in a formal expression of state law; 2 88 or (b) the very commence-
ment of litigation in state court will constitute a violation of the
defendant's federal rights.28 Underlying the Court's narrow interpreta-
tion of section 1443(1) is its expressed concern that federal court
judges - literally called upon to predict whether state judges will
"deny" the enforcement of federal rights - should not be involved in
"the unseemly process of prejudging their brethren of the state
courts."2 9o

A preliminary obstacle to using section 1443(1) for removal of
parallel state court litigation in the context of school desegregation is
that the defendant in such litigation is almost always the school board.
While the school board has federal duties of implementation under a
desegregation decree, the pertinent "rights" are those of the federal
court plaintiffs. These rights, moreover, are not subject to "denial" in
state court, since the state court lacks constitutional authority to dis-
pose of the rights of non-parties.291

But even if the school board might be viewed as in some sense a
practical representative of the rights of the federal plaintiffs,2 92 it is
doubtful that the board could satisfy the requirements of section
1443(1) as articulated by the Court. First, contemporary state law will

8 See Bridgeport Educ. Ass'n v. Zinner, 415 F. Supp. 715, 724 (D. Conn. 1976).
384 U.S. 808 (1966).

2" Id. at 827.
,8- 384 U.S. 780 (1966).
28 Id. at 803.
289 Id. at 804. The interpretive positions adopted in Rachel and Peacock were subsequently

reaffirmed by the Supreme Court in Johnson v. Mississippi, 421 U.S. 213 (1975).
290 Rachel, 384 U.S. at 804.
291 See supra text accompanying notes 40-43.
292 The author has discovered no decision that so holds.
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seldom "manifestly" deny the enforcement of federal rights.""3 In the
absence of state legislation expressly prohibiting school desegregation
or specific remedies, there is no basis for predicting that, under compul-
sion of state law, a state court will deny the federal right to unsegre-
gated education.

Second, under the alternative means of predicting a state court's
denial of federal rights, the defendant is required to show that federal
law confers upon the protected party an "immunity from state prosecu-
tion." 29"' Nothing in the Constitution or in federal statutes pertaining to
school desegregation 95 forbids the commencement of parallel lawsuits
in state court, even when those suits are intended to challenge a deseg-
regation decree. 296

In short, section 1443(1) lacks promise as a means for removing
parallel state court litigation premised on state law claims.

... There are possible examples of "manifest" state law denials found in early desegregation
precedent where, for example, state law prohibited race-based pupil assignments or pupil busing.
See supra text accompanying note 87.

:,, Greenwood v. Peacock, 384 U.S. 808, 826 (1966).
2"8 The vast majority of school desegregation cases have been brought pursuant to the Equal

Protection Clause of the Fourteenth Amendment. See RAPP, supra note 97, at 10-14. There are,
however, several federal statutes that also govern school desegregation. The most specific statutes
are the Equal Educational Opportunities Act, 20 U.S.C. §§ 1701-1758 (1986), and Title IV of
the Civil Rights Act of 1964, 42 U.S.C. §§ 2000c-1 to -9 (1986) (enforceable by the U.S. Attor-
ney General). While these statutes specifically prohibit racial discrimination in education, none
contains language like that in Rachel, which specifically prohibited "punishment" of persons en-
gaged in identified activities. See Georgia v. Rachel, 384 U.S. 780, 793 (1966). In the absence of
such language, section 1443(1) is inapplicable. See Greenwood, 384 U.S. at 827.

29 In Peacock, the Supreme Court rejected the contention that either the equal protection
clause of the Constitution, or federal statutes prohibiting the "intimidation" of persons seeking to
exercise their rights to vote, specifically prohibited commencement of state court proceedings
against persons who had allegedly obstructed local streets to encourage voter registration. 384
U.S. at 827 n.25. The Court distinguished its decision in Rachel as an exceptional case in which
federal legislation both authorized the specific activity leading up to the defendants' arrest, and
forbade - by its prohibition of attempts to "punish" such persons - state court proceedings
against them. No legislation pertaining to school desegregation contains similar language.

The Court also affirmed in Peacock that neither the improper motives of the person com-
mencing a state proceeding, nor the falsehood of that person's allegations, justifies removal under
section 1443(1). Id. at 827. Notwithstanding the Court's decision, however, some circuit courts
continue to err in authorizing removal under section 1443(1) based on improper motive. See, e.g.,
Sofarelli v. Pinellas County, 931 F.2d 718, 724-25 (lth Cir. 1991); Conrad v. Robinson, 871
F.2d 612, 615-16 (1989).

[Vol. 4:2



FAIRNESS AND FINALITY

ii. The "Authority" Clause

A second basis for civil rights removal, contained in the first
phrase of section 1443(2), permits the defendant to remove pending
state proceedings based on "any act under color of authority derived
from any law providing for equal rights." This provision has been
termed the "authority clause. 2 97

The meaning of the authority clause was enunciated in Greenwood
v. Peacock, where the Supreme Court held that the clause "confers a
privilege of removal only upon federal officers or agents and those au-
thorized to act with or for them in affirmatively executing duties under
any federal law providing for equal civil rights."2 98 By virtue of its in-
terpretation, the Court rendered the authority clause largely duplica-
tive of 28 U.S.C. § 1442, which creates a right of removal for federal
officers and persons acting under them. 99 Thus, precedent under sec-
tion 1442 is useful in construing the authority clause.

Removal by a federal officer, or some person authorized to act for
a federal officer, is permitted when the defendant has been sued for
executing duties under "equal rights" legislation and when the defend-
ant alleges a federal defense in its petition for removal.300 As the Court
has recently observed, federal officer removal is an exception to the
"well-pleaded complaint rule" because it focuses on the nature of the
defense rather than on the plaintiff's cause of action.301

The authority clause has been employed by several school boards
to remove state court suits that parallel federal desegregation proceed-
ings.302 It is easy to identify the federal defense that will be asserted by
a school board in response to state proceedings challenging federal de-
segregation decrees. But who is the federal officer for whom the school
board acts?

On occasion, the federal officer is the United States, or one of its
agencies, which has previously filed a desegregation action in federal
court. 03 When the United States is a party to the federal decree,

"' See REDISH, supra note 276, at 375.
21 384 U.S. at 824.
" See id. at 820 n.17; see also REDISH, supra note 276, at 375 n.4 (authority clause is

"superfluous"); 14A FEDERAL PRACTICE, supra note 259, at 478 (provisions are equivalent).
300 See Mesa v. California, 489 U.S. 121, 132-34 (1989) (construing section 1442).
301 Id.
0 See cases cited infra note 303.
003 See, e.g., Burns v. Board of Sch. Comrn'rs, 437 F.2d 1143, 1144 (7th Cir. 1971) (federal

1994]



CIVIL RIGHTS LAW JOURNAL

courts have concluded that the school board is a person acting "for"
the United States and is thus entitled to remove a state suit seeking to
interfere with the school board's implementation of desegregative
duties."0 4

Of greater significance, however, are those decisions finding that
the federal court, itself, may constitute the "federal officer" for whom
the school board acts for purposes of removal. This view has been af-
firmed by all the district courts that have addressed the issue,""5 and
signifies a major expansion of removal in the context of parallel
litigation.

Under this view, virtually all parallel civil rights legislation will be
removable to federal court regardless of the nature of the claims as-
serted by the state court plaintiff, provided there exists a prior federal
court order. Somewhat ironically, a defendant school board will be per-
mitted to remove under this view even though the federal court plain-
tiffs - whose rights are ultimately at stake - would not themselves be
able to remove under the civil rights removal statute.30 6

Courts that have recognized authority-clause removal based on a
prior federal court order seem to have done so unhesitatingly, relying
on the statute's plain meaning. Such use of the authority clause admit-
tedly constitutes a significant evolution from the time when federal-
officer removal was employed to protect federal law enforcement agents
from criminal prosecution in state court.30 7 Nonetheless, it is difficult to
contain the statute's meaning, particularly when Supreme Court prece-
dent construing federal-officer removal under section 1442 calls for a
"liberal construction" so as to prevent "obstruction" of persons imple-

desegregation suit brought by U.S. Department of Justice); Bohlander v. Independent Sch. Dist.,
420 F.2d 693, 694 (10th Cir. 1969) (federal desegregation suit brought by U.S. Attorney
General).

' See cases cited supra note 303. See also Linker v. Unified Sch. Dist., 344 F. Supp. 1187,
1194-95 (D. Kan. 1972) (school board acted with HEW in implementing voluntary desegregation
plan).

80 See, e.g., Voinovich v. Cleveland Bd. of Educ., 539 F. Supp. 1100, 1101 (N.D. Ohio
1982); Buffalo Teachers Fed. v. Board of Educ., 477 F. Supp. 691, 693 (W.D.N.Y. 1979); Burns
v. Board of Sch. Comm'rs, 302 F. Supp. 309, 311-12 (S.D. Ind. 1969).

3" As noted earlier, defendants whose own rights are jeopardized by a pending state proceed-
ing have much narrower grounds for removal. See supra text accompanying notes 283-95. See
also Greenwood v. Peacock, 384 U.S. 808, 822 (1966) (federal officer removal provision focuses
more on person enforcing federal rights than on those whose rights are enforced).

307 See Peacock, 384 U.S. at 815 (progenitor of section 1443(2) permitted removal of crimi-
nal prosecutions filed against federal officers, and others, implementing reconstruction).
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menting supreme federal law.308 Indeed, when one reflects upon the his-
torical origins of section 1442 - which constituted a congressional re-
sponse to state efforts to "nullify" the enforcement of unpopular
revenue laws309 - use of the authority clause to permit removal of
state court suits arising in the context of controversial desegregation
efforts appears particularly appropriate.

There is one important limitation to removal under the authority
clause. In the absence of a prior federal court order, the connection
between the school board's conduct and a "federal officer" will be lack-
ing. Not surprisingly, federal courts have refused to permit removal
when the school board has voluntarily implemented a desegregation
plan. 10 As observed by one federal district court, "Simply by endeavor-
ing to comply with the obligations of federal statutory law, the state
defendants [do] not become federal officers nor [do] they acquire au-
thorization to act with or for federal officers." 31'

It is unclear whether consent decrees, incorporating as they do ele-
ments of private contract and court judgment, would provide the predi-
cate for removal under the authority clause." 2 On one hand, such con-
sent decrees are voluntary agreements between the plaintiffs and the
local school board that do not have the status of a litigated court judg-
ment. The "duty" of school boards is one voluntarily assumed by them.
At the same time, duties contained in consent decrees can be enforced
by a court through its contempt power. Although voluntarily assumed,
duties to comply with federal consent decrees create the same enforce-
ment affiliation between school boards and federal courts as do fully-
litigated judgments.313

There is no reported precedent specifically addressing this issue,
but it would seem appropriate to extend authority-clause removal to
consent decrees. The Supreme Court has encouraged the efforts of

o See Colorado v. Symes, 286 U.S. 510, 517-18 (1932).
See Gay v. Ruff, 292 U.S. 25, 32 (1934).

310 See, e.g., Dodd v. Rue, 478 F. Supp. 975, 977 (S.D. Ohio 1979) (acknowledging the
court's "sympathy" for school boards that are denied the opportunity to remove because of their
"voluntary good faith efforts"); Armeno v. Bridgeport Civil Serv. Comm'n, 446 F. Supp. 553,
556-57 (D. Conn. 1978); Bridgeport Educ. Ass'n v. Zinner, 415 F. Supp. 715, 724-25 (D. Conn.
1976).

Sl Armeno, 446 F. Supp. at 556-57.
s The author has found no reported decision addressing the point.
"' See Lorain NAACP v. Lorain Bd. of Educ., 979 F.2d 1141, 1148 (6th Cir. 1992) (dis-

cussing hybrid characteristics of consent decrees).
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school boards to rectify desegregation by consent decree, without put-
ting plaintiffs through the rigors of full litigation. " ' At this late date in
the history of school desegregation, it makes little sense to undermine
the federal courts' power to consolidate parallel litigation simply be-
cause those courts have encouraged voluntary remedial efforts. Equally
important, authority-clause removal based on federal consent decrees
does not pose any of the due-process risks that have often been associ-
ated with consent decrees - the state court plaintiffs may still assert
their rights in the federal forum. 1

iii. The "Refusal" Clause

As discussed above, the removal provisions of section 1441 and
section 1443 provide a variety of strategies for effecting removal of par-
allel state court suits in the context of institutional discrimination. In
combination, section 1441 and section 1443(2)'s "authority" clause en-
compasses all state court litigation that is either premised on federal
law, or that is preceded by entry of a federal court decree. The only
remaining difficulties arise when voluntary efforts to reform institutions
are challenged under state law.

Interestingly, this difficulty extends to the context of employment
discrimination, now governed by the provisions of the Civil Rights Act
of 1991. Under the consolidative provisions of the Act, there is still no
mechanism for achieving consolidation prior to the entry of some form
of federal judgment.31 6 When institutional reform is implemented with-
out the impetus of federal litigation, or when that litigation has not yet

814 See Wygant v. Jackson Bd. of Educ., 476 U.S. 265 (1986).
818 See supra text accompanying notes 40-43.
816 The Act insulates from challenge any "employment practice that implements and is

within the scope of a litigated or consent judgment or order." Civil Rights Act of 1991, Pub. L.
No. 102-166, § 108, 105 Stat. 1071, 1076 (codified as amended at 42 U.S.C. § 2000e-2(n)(l)(A)
(West Supp. 1994)). Similarly, it provides that any permissible parallel challenge to an "employ-
ment consent judgment or order" be brought in the court that entered the prior judgment or
order. See id. § 2000e-2(n)(l)(C).

Removal of challenges to employment practices that have not yet been reduced to consent
judgment, or that have not yet produced federal litigation, will usually not present a problem. As
prior precedent involving such challenges reveals, the plaintiffs regularly base their claims on Title
VII or the Fourteenth Amendment, which would permit removal under 28 U.S.C. § 1441 (1986).
See supra text accompanying note 260. In the event that such challenges are based solely on state
law grounds, the instant discussion of civil rights removal is apposite since both public and private
employers would defend any voluntary remedial practice based on Title VII. See, e.g., cases cited
infra notes 327-28.
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produced a consent decree or judgment, the Act provides no mecha-
nism for consolidating the divergent claims of institutional constituents
in one proceeding. 1 '

Voluntary efforts to rectify institutional discrimination have often
spawned state court litigation, both in the context of employment dis-
crimination and school desegregation. At times, institutional defendants
have attempted removal under one of the more obscure removal provi-
sions found in the Judicial Code - the so-called "refusal" clause of
section 1443(2).

The "refusal" clause is contained in the same paragraph of section
1443(2) as the "authority" clause, which authorizes removal by federal
officers or those acting on their behalf. 18 The refusal clause authorizes
removal by a defendant "refusing to do any act on the ground that it
would be inconsistent with [any law providing for equal rights]."319 In-
terpretation of the refusal clause has proven especially problematic due
to its scant legislative history, ambiguities in its phrasing and syntax,
and the absence of any authoritative Supreme Court interpretation of
the clause.320

Among the interpretive issues raised by the refusal clause are the
problems of (1) what type of defendant may invoke the clause, and (2)
what form of "refusal" renders the clause applicable. The only inter-
pretive clue provided by the Court is found in its decision in Greenwood
v. Peacock, where the Court stated in dictum that the purpose of the
refusal clause is "to enable State officers, who shall refuse to enforce
State laws discriminating ...on account of race or color, to remove
their cases to the United States courts when prosecuted for refusing to

31 See id.
318 See supra text accompanying note 260.
31' The text of the refusal clause, and accompanying provisions, is more fully set forth in

supra note 282.
3'0 The sole Supreme Court decision to address the refusal clause is that of Greenwood v.

Peacock, 384 U.S. 808, 824 n.22 (1966). The Court's brief discussion - which is admittedly
dictum - also contains the only apparent legislative discussion of the refusal clause, which con-
sists of a statement by the clause's proponent. As stated by the Court:

It is clear that removal under [the refusal clause] is available only to state officers .... In
reporting the House bill, Representative Wilson, the chairman of the House Judiciary
Committee and the floor manager of the bill, said, "I will state that this amendment is
intended to enable State officers, who shall refuse to enforce State laws discriminating in
reference to [the rights created by s. 1 of the bill] on account of race or color, to remove
their cases to the United States courts when prosecuted for refusing to enforce those laws."
Cong. Globe, 39th Cong., 1st Sess., 1367.

Id. (bracketed material in original).
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enforce those laws. '821

Regarding the type of defendant who may invoke the refusal
clause, at least one federal court had concluded that the refusal clause,
like the companion "authority" clause of section 1443(2), is limited to
federal officers or those acting on their behalf. 22 Under this view, insti-
tutional defendants implementing voluntary reform plans would lack
the affiliation with a federal officer that is available when there has
been preceding federal court litigation.

This interpretation of the refusal clause is imminently plausible
given its syntactical placement within the same sentence as the author-
ity clause. As has been noted, both the refusal clause and the authority
clause had the same referent in the predecessor statute to section
1443(2); a referent that has been construed by the Supreme Court to
be limited to federal officers or those acting on their behalf. 2 ' This
narrow construction of the refusal clause, moreover, would be consis-
tent with the Court's obvious reluctance to authorize a broad removal
power in civil rights litigation.32 4

At the same time, the Court's sole reference to the refusal clause
in Greenwood v. Peacock - to the effect that the clause "is available
only to state officers"3 23 - suggests an independent significance for the
clause that would be eliminated by requiring that the removing defend-
ant be affiliated with a federal officer. Furthermore, the sparse legisla-
tive history concerning the refusal clause suggests that the clause was
intended to confer an independent source of removal authority on state
officers.3 26 For these reasons, most lower federal courts have extended
use of the refusal clause to governmental defendants that have no affili-
ation with federal officers.827

I: Id. (quoting legislative statement of committee chairman).
222 See Dodd v. Rue, 478 F. Supp. 975, 977-78 (D. Conn. 1979). A similar claim was consid-

ered by the court in Bridgeport Education Ass'n v. Zinner, 415 F. Supp. 715, 720-21 (D. Conn.
1976), and rejected even though the court confessed that such an interpretation of the refusal
clause "best harmonize[d] the language of section 1443(2)." Id. at 720.

323 See supra text accompanying note 298-99. See also Greenwood v. Peacock, 384 U.S.
808, 815-24 (1966).

"2 See supra text accompanying notes 285-96, 298.
"' See Peacock, 384 U.S. at 824 n.22.
326 See supra note 320.
'2- Lower courts have permitted removal by local governmental entities like school boards.

See, e.g., Buffalo Teachers Fed. v. Board of Educ., 477 F. Supp. 691, 694 (W.D.N.Y. 1979);
Bridgeport Educ. Ass'n v. Zinner, 415 F. Supp. 715, 721 (D. Conn. 1976). In addition, lower
courts have permitted removal by public employers. See, e.g., White v. Wellington, 627 F.2d 582,
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If, as seems most plausible, local governmental officers may invoke
the refusal clause in the absence of a prior federal court order, the
important question is what circumstances justify invocation of the
clause. Among those courts permitting use of the refusal clause by local
officers, there is clear disagreement over the required connection be-
tween the officer's "refusal" to comply with the state court plaintiff's
demand for relief, and federal law.

The "prevailing" view, to the extent the issue has arisen in federal
litigation, is that removal is permitted when the defendant sets forth a
"colorable" defense that the requested state court relief would require
the defendant to act in a manner that is racially discriminatory.32 8 This
view has been characterized as a "subjective" test, and purports to fo-
cus on the reason why the defendant has refused to act in the manner
sought by the state court plaintiff.8"9 Under this view, removal is per-
mitted even though the state court plaintiff has asserted a claim under"neutral" state law that does not expressly require any racially-dis-
criminatory action. What is important under the subjective view is that
the defendant believes that the action for which it is challenged is re-
quired by federal civil rights laws.830

The subjective view of removal under the refusal clause has been
premised on several grounds - that the statute permits a broad con-
struction, that a more expansive view forecloses "subtle" forms of state
court discrimination,33 1 and that this view will "rarely" result in re-
moval. 83 1 A further ground for removal usually present but seldom

585-86 (2d Cir. 1980). These courts have broadly construed the category of "state" officers to
include all officials - including local ones - acting "under color of state law." This interpretive
step is fully consistent with contemporary Supreme Court interpretation of the "state" referent in
civil rights legislation, which draws no distinction between state and local governmental actors.
See, e.g., Monroe v. Pape, 365 U.S. 167 (1961); Screws v. United States, 325 U.S. 91 (1945).

... See, e.g., Greenberg v. Veteran, 889 F.2d 418, 421 (2d Cir. 1989) (permitting removal
when town official sued under neutral state law and official asserted that refusal to comply with
state law was necessary to prevent use of law to promote racial discrimination); Wellington, 627
F.2d at 586-87 (police department sued under neutral state civil service laws and department
asserted that federal employment discrimination law provided basis for not applying state law);
Bridgeport Educ. Assn, 415 F. Supp. at 722 (school board sued to enforce city civil service laws
and board defended on ground that compliance would violate Title VII).

829 See Bridgeport Educ. Ass'n, 415 F. Supp. at 722.
330 See cases cited supra note 328.
I" See, e.g., Wellington, 627 F.2d at 586; Bridgeport Educ. Ass'n, 415 F. Supp. at 723.
3"' Those courts adopting the subjective test of removal have taken pains to emphasize that

their interpretation will not trigger an appreciable increase in removal petitions. See, e.g., Green-
berg, 889 F.2d at 422; Wellington, 627 F.2d at 590 (Kaufman, J., concurring); Bridgeport Educ.
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mentioned is the pendency of a parallel federal court proceeding, with
which the removed state court suit can be consolidated. 33

In contrast to the subjective view of removal under the refusal
clause is the view that removal is permitted only when state law ex-
pressly requires a discriminatory act by the defendant in violation of
federal civil rights laws. 3 4 Under this view, removal is permitted only
when the literal requirements of state law - as distinct from the de-
fendant's feared application of that law - would compel the defendant
to act in a manner that is inconsistent with its obligation under a fed-
eral law preventing racial discrimination.

The second view of removal under the refusal clause appears pre-
mised on several rationales. First, the scant legislative history of the
refusal clause clearly states that removal is appropriate when state of-
ficers are sued under state laws "discriminating ... on account of race
or color. 33 5 In this sense, the concerns expressed in the removal clause
are similar to those expressed in the "denial" clause discussed earlier
- removal is permitted when it is manifest that state law requires dis-
crimination against federally-protected interests.83 6 An additional rea-
son why courts have rejected a more expansive interpretation of the
refusal clause is because they fear upsetting federal and state court
relations. Under the subjective interpretation of the refusal clause, 3 7

defendants are authorized to remove cases based on nothing more than
a colorable defense under federal civil rights laws. Not only does this
view "federalize" most state law claims that pertain - even tangen-
tially - to governmental discrimination, it also contains the implicit
suggestion that state courts will interpret neutral state law so as to den-
igrate federal rights.

Ass'n, 415 F. Supp. at 723.
331 In every reported decision upholding removal under the refusal clause, either a prior fed-

eral court order was in effect or a federal action was pending at the time of removal. See. e.g.,
cases cited supra note 328.

"4 See, e.g., Dodd v. Rue, 478 F. Supp. 975, 978-79 (D. Conn. 1979) (requiring "square and
definite inconsistency" between state and federal law); Bridgeport Educ. Ass'n. 415 F. Supp. at
726 (view of magistrate, which was overturned by district court). See also Detroit Police Lieuten-
ants & Sergeants Ass'n v. Detroit, 597 F.2d 566, 568 (6th Cir. 1979) (limiting refusal clause to
situations where defendant is being "penalized for failing to enforce discriminatory state laws or
policies").

86 See supra note 320.
,,: See supra text accompanying notes 285-90.
87 See, e.g., Dodd, 478 F. Supp. at 979.
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While the proper interpretation of the refusal clause remains argu-
able, it is suggested that the narrower view is far more consistent with
the Supreme Court's own disposition towards use of the civil rights re-
moval statutes. In the absence of involvement by some federal official,
the Court has limited civil rights removal to situations of express state-
law antipathy to federal law.338 This is true even when the state court
defendant asserts that his own rights are at risk in state court litiga-
tion.339 When, as under the refusal clause, the defendant is an official
of the same state governmental system that operates the court system,
and the defendant is acting without compulsion by a federal official,
speculation that the governmental defendant might be ordered to vio-
late the rights of non-parties seems too weak a premise for removal
under the civil rights statutes.

In summary, most parallel state court proceedings pertaining to
governmental discrimination can be encompassed within either the gen-
eral removal statute or the civil rights statute. Provided there has been
prior federal court relief ordered against the institutional defendant, a
basis for removal can almost always be found. This removal option, it
bears emphasis, exists as a complement to other consolidation devices
available to the parties, including joinder and intervention. Indeed, the
removal option allows the federal court litigants to bide time and await
the assertion of parallel claims, with the hope that parallel litigation
will never materialize.

Two remaining obstacles to use of the removal alternative merit
brief discussion. First, all forms of removal are subject to strict time
limitations, which require defendants to act expeditiously or forfeit the
right of removal. 40 Thus, while institutional defendants may adopt a
"wait and see" attitude toward potential parallel claims, upon the filing
of a state suit they must act promptly - usually within thirty days of
the serving of the complaint. "1

Second, the removal power can only be exercised by the state
court defendant, and not by the federal plaintiffs whose underlying
rights are at stake. If, as has sometimes occurred in past desegregation
disputes, the governmental defendant declines to exercise the removal

38 See supra text accompanying notes 285-90.
3' See supra text accompanying notes 285-90.

'40 See 28 U.S.C. § 1446 (1986) (removal petition must be filed within thirty days of receiv-
ing pleading indicating basis for removal).

"I See id. § 1446(b).
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option, an important opportunity to consolidate litigation may have
been lost.

Control over removal need not be vested solely in the governmental
defendant. Pursuant to its powers under the All Writs Act, a federal
court may order the governmental entity - which is a party to both
the federal and state court suits - to exercise the power of removal. 42

Indeed, even where the federal suit has not yet proceeded to entry of
judgment, the federal court may entertain a pretrial motion to compel
removal (and consolidation) by the governmental defendant. 4 '

The variety of conventional, procedural options available to insti-
tutional litigants who are faced with the threat of parallel litigation is
thus considerable. These alternatives provide an important backdrop
for considering the final litigation strategy available to parties facing
the dilemma of parallel proceedings - federal court injunction of state
court proceedings.

VI. ENJOINING PARALLEL STATE COURT LITIGATION

From the very inception of school desegregation efforts, persons
seeking to obstruct those efforts sought to enlist the state courts as al-
lies.344 Faced with unprecedented resistance to their orders, federal
courts often issued injunctions precluding the maintenance of parallel
state court litigation.34 5 Few of these courts evidenced difficulty in find-
ing authority for their exercise of injunctive power: virtually all recog-

"' In Yonkers Racing Corp. v. City of Yonkers, 858 F.2d 855 (2d Cir. 1988), the federal
court ordered the city to remove a state case to federal court in order to avoid interference with a
consent decree previously entered by the federal court. While the Second Circuit's opinion af-
firming removal relies upon the All Writs Act, 28 U.S.C. § 1651(a) (1986), its particular applica-
tion of that Act to the facts in Yonkers Racing is rather anomalous. In that case, the city was
technically a plaintiff in the state court proceeding, and no federal removal statute provides for
plaintiff removal. See Yonkers Racing, 585 F.2d at 863. While acknowledging that no Supreme
Court precedent authorized its action, the court nonetheless construed the All Writs Act to permit
the court's crafting of an ad hoc power of removal to compel litigation of the state court claims
before the federal judge who had entered the original consent decree. The Second Circuit's use of
the All Writs Act to enjoin state court proceedings appears inconsistent with court precedent. See
Amalgamated Clothing Workers v. Richman Bros., 348 U.S. 511, 519 n.5 (1955).

" See 28 U.S.C. § 1651(a) (1986). No provision in the All Writs Act limits the issuance of
writs to situations where a federal court has entered a final judgment.

*" See, e.g., North Carolina State Bd. of Educ. v. Swann, 402 U.S. 43 (1971); Thomason v.
Cooper, 254 F.2d 808 (8th Cir. 1958).

' See cases cited infra notes 388, 402.
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nized exceptions to the Anti-Injunction Acts" were, from time to time,
relied on by the courts, and the issue was even conceded by some
parties. 4"

While lower courts were frequently enjoining state court proceed-
ings during the early decades of desegregation, the Supreme Court ap-
peared to be moving in a markedly different direction outside that con-
text. In particular, the Court was giving a broad interpretation to the
Anti-Injunction Act so as to restrict the lower courts' injunctive power,
and was developing supplemental "abstention" doctrines to constrain
the exercise of injunctive authority even under recognized exceptions to
the Act.3" 8 Of special importance to the problem of parallel litigation,
the Court ruled as early as 1970 that federal and state courts are per-
mitted to exercise concurrent jurisdiction over factually-related claims,
notwithstanding the possibility of duplicative litigation. 49 And in a se-
ries of decisions extending back to 1934, the Court declined to enjoin
parallel litigation that threatened to undermine prior court judgments
when the parallel claimants had not been parties to those judgments. 5 0

In none of the scores of desegregation disputes reaching the Court
during the past four decades was the Court called upon to reconcile the
seeming tension between its interpretation of the Anti-Injunction Act,
and the lower courts application of that Act in the context of desegre-
gation.3 51 Indeed, to this day the leading authorities on federal court

-4 28 U.S.C. § 2283 (1986).
'" This is true of the leading precedent concerning the power of federal courts to enjoin

parallel state proceedings in the context of desegregation. See Thomason, 254 F.2d at 808.
34 See generally PAUL BATOR ET AL., HART AND WECHLER'S: THE FEDERAL COURTS AND

THE FEDERAL SYSTEM 1346-454 (3d ed. 1988) (discussing various judicially-created abstention
doctrines).

" See Atlantic Coast Line R.R. v. Brotherhood of Locomotive Eng'rs, 398 U.S. 281 (1970);
see also infra text accompanying notes 384-86.

"0 See infra text accompanying notes 361-65.
30 The sole Supreme Court decision involving the injunction of state court proceedings in the

context of desegregation is North Carolina State Board of Education v. Swann, 402 U.S. 43
(1971), in which the Court was asked to review a federal trial court's decision which, among other
things, enjoined state court litigation that attempted to thwart the busing of pupils to achieve
desegregation. id. Although the Court in Swann did not address the propriety of the trial court's
injunction, it generally affirmed the trial court's order "for the reasons stated in its opinion." Id.
at 46.

Unfortunately for precedential purposes, the trial court's opinion contains no discussion of the
propriety of an injunction against state court proceedings. In fact, the original trial court decisions
denied injunctive relief, see Swann v. Charlotte-Mecklenburg Board of Education, 312 F. Supp.
503, 510 (W.D.N.C. 1970), but later issued - without explanation - injunctive relief. See
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practice find it necessary to construe the desegregation cases as more or
less anomalies within the greater body of Anti-Injunction Act
precedent."5 2

The following discussion revisits both Supreme Court precedent in-
terpreting the Act and lower court precedent applying that Act to the
particular problem of parallel disputes involving desegregation. As will
be demonstrated, the desegregation precedent need not be viewed as a
politically-exigent anomaly. There exists a firm foundation for judicious
exercise of federal court injunctive power in the instance of both paral-
lel desegregation disputes and other forms of institutional litigation.
While such injunctive power has not always been properly explained, or
properly exercised by the lower courts, a reinterpretation of the Act
suggests a means for accommodating the Act's core purposes to the
concerns of federalism.

Under existing Court precedent, there are three exceptions to the
Anti-Injunction Act through which the enjoining of state court pro-
ceedings is authorized. These include: (1) the "relitigation" exception;
(2) the exception for injunctions "in aid of" the federal courts' own
jurisdiction; and (3) other exceptions that are "expressly" authorized
by congressional act.3 53 These exceptions will be considered in order.

A. The "Relitigation" Exception

The relitigation exception to the Anti-Injunction Act recognizes
the power of federal courts to enjoin state proceedings where necessary
to "protect or effectuate [the federal courts'] judgments." 354 As the Su-
preme Court has recently affirmed, "The relitigation exception was
designed to permit a federal court to prevent state litigation of an issue
that previously was presented to and decided by the federal court. It is
founded in the well-recognized concepts of res judicata and collateral
estoppel. ' '3 55

There is desegregation precedent upholding the use of the relitiga-
tion exception to enjoin state court proceedings commenced against

Swann, 402 U.S. at 44 n.2. Thus, the Supreme Court's affirmance of the "reasons" offered by the
trial court in justifying its action does not indicate the Court's view concerning injunctions of state
court litigation in the context of desegregation.

'" See, e.g., 17 FEDERAL PRACTICE, supra note 259, at 531.
See generally REDISH, supra note 276, at 309-36.

a 28 U.S.C. § 2283 (1986).
"' Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 147 (1988) (emphasis added).
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school boards by persons not parties to the federal desegregation pro-
ceeding. Perhaps the earliest and most-cited case is Thomason v.
Cooper, in which the Eighth Circuit invoked the relitigation exception
to enjoin a state court proceeding that was intended to prevent the de-
segregation of public schools in Little Rock, Arkansas. 60 In Thoma-
son, as well as in later decisions relying on Thomason,""7 the federal
courts appear to have applied pragmatically the language of the Act
that permits them to "protect or effectuate" their judgments. More-
over, those courts invoking the relitigation exception have done so in
circumstances where the disruptive effect of state court proceedings en-
forcing a federal desegregation order was obvious.

Although the practical justification for federal injunctive relief in
these cases is apparent, the decisions are ultimately irreconcilable with
Supreme Court interpretation of the relitigation exception. As noted
above, the federal courts' power to invoke the relitigation exception is
coextensive with the scope of the preclusion doctrine, or "res judicata"
as it is sometimes termed.388 Only state court parties who attempt to
relitigate matters that were previously litigated in federal court, and
that are binding on those parties under the preclusion doctrine, will be
subject to injunction under the relitigation exception., This is true,
the Court has emphasized, even when state proceedings "interfere with
a protected federal right or invade an area preempted by federal law,
even when the interference is unmistakably clear."3 60

The inapplicability of the relitigation exception to state court pro-
ceedings commenced by persons not parties to prior federal litigation
derives from such parties' status as "strangers" to the federal litigation.
To the extent that state court plaintiffs are not parties, or in privity
with parties, to prior federal litigation, they are not bound by that liti-
gation, i.e., they are "strangers." In a series of decisions dating back to
1934, a61 the Court has consistently held that "stranger" suits are not

8 254 F.2d 808 (8th Cir. 1958).
"" See Oliver v. Kalamazoo Bd. of Educ., 510 F. Supp. 1104, 1107 (W.D. Mich. 1981);

United States v. Texas, 356 F. Supp. 469, 471 (E.D. Tex. 1972).
6 See supra text accompanying note 355.
.. See, e.g., ERWIN CHEMERINSKY, FEDERAL JURISDICTION 566 (1989); REDISH, supra note

276, at 311-12.
"* See Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 149 (1988) (quoting Atlantic Coast

Line R.R. v. Brotherhood of Locomotive Eng'rs, 398 U.S. 281, 294 (1970)).
"' See County of Imperial v. Munoz, 449 U.S. 54 (1980); Chase Nat'l Bank v. City of

Norwalk, 291 U.S. 431 (1934); Hale v. Bimco Trading, Inc., 306 U.S. 375 (1939).

19941



CIVIL RIGHTS LAW JOURNAL

within the coverage of the Anti-Injunction Act.
The most recent Supreme Court decision is County of Imperial v.

Munoz.362 In Munoz, plaintiff-vendees sought in federal court to enjoin
the county from enforcing a state court judgment that prohibited their
vendor from selling them water. The state court had previously held the
vendor in contempt for making such sales, but the vendees - who had
not been joined in the state court litigation - argued in federal court
that the state court injunction violated the federal commerce clause. In
response to the vendees' suit in federal court, the defendant-county con-
tended that issuance of an injunction would violate the Anti-Injunction
Act.363

In Munoz, the Court reaffirmed that the Act does not apply to
federal plaintiffs who are "strangers" to a state court action. Citing to
its 1939 decision in Hale v. Bimco Trading Inc.,3a " the Court noted
that the federal plaintiffs were "strangers" to the prior state court pro-
ceedings, and thus were not bound by those proceedings. Consequently,
the Court found the Act inapplicable even though the county was a
common institutional litigant to both proceedings.8 65

The decisions in Munoz and Bimco are, of course, interpretations
of the Act's positive prohibitions. That is, the "strangers" concept is
used to identify whether federal court relief would literally "enjoin"
operation of a prior state court judgment. As the Court has indicated,
if federal court plaintiffs are not "bound" by the prior state court pro-
ceeding, then their suit does not legally interfere with the state court
within the intended meaning of the Anti-Injunction Act. This is true
even though the federal suits at issue in Munoz and Bimco would have
obvious practical consequences for enforcement of the prior state court
judgments: the institutional defendant would be a party to inconsistent
judicial judgments, and the adjudicated interests of prior litigants

449 U.S. 54 (1980).
" See id. at 57-58.

'" 306 U.S. 375 (1939).
'" Munoz, 449 U.S. at 59. In Bimco, a variation on the problem in Munoz arose. In Bimco,

prior plaintiffs had successfully enjoined state officials in state court to enforce provisions of state
law requiring the payment of certain fees by those shipping concrete into the state. A subsequent
action was filed in federal court by different persons seeking to enjoin state officials to forbid
enforcement of the state law. The Supreme Court ultimately ruled that, since the federal plaintiffs
were not parties to the prior state court proceedings, their action against a common governmental
defendant did not violate the Anti-Injunction Act. See Bimco, 306 U.S. at 378. A similar conclu-
sion was reached in Chase National Bank v. City of Norwalk, 291 U.S. 431, 438 (1934).
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might be undermined by the later judgment.
In applying the "strangers" concept to the relitigation exception,

one encounters the converse of the situation in cases like Munoz. State
court "strangers" to prior federal court judgments are arguing essen-
tially that, just as the Act's prohibitions do not operate to prohibit fed-
eral suits that would affect existing state court judgments involving
strangers, the Act's exception for relitigation does not authorize an in-
junction to prohibit state court proceedings involving them.8 66 In both
instances, the respective state and federal suits have legal consequence
solely for the parties to the proceedings. When parallel state-court suits
have been brought by "strangers," those suits neither impede the fed-
eral courts' authority to adjudicate under the Act, nor empower them
to restrain the state-court litigation under the relitigation exception to
the Act.

There seems no plausible basis for distinguishing the concept of
"strangers" as it is used within the meaning of the Act's prohibitions
and its exceptions. This is made clear by the Supreme Court's recent
affirmation of the purpose of the relitigation exception, which is to per-
mit the enjoining of state court actions that should, under principles of
"res judicata," not take place.3 67 The concept of "strangers" is nothing
more than an alternative manner of conveying the lack of preclusive
effect that legal judgments have on non-parties.3 68

As discussed in part IV of this article, there may be opportunity to
invoke a limited form of preclusion when institutional defendants have
previously litigated issues in federal court. It might be possible, for ex-
ample, to argue that prior federal rulings concerning the existence of

8" The distinction between use of the "stranger" concept in cases like Munoz, and its use in
the context of the relitigation exception, can also be understood by identifying which proceeding
has previously gone to judgment. In Munoz, the state court proceeding had gone to judgment and
thus appeared to bar federal court interference. The Supreme Court determined that the Anti-
Injunction Act would not be violated by the pending federal suit, since the federal plaintiffs were
not seeking to undue the prior state court proceeding - which under conventional res judicata
doctrine remained legally, if not practically, unaffected. In comparison, the relitigation exception
presents the problem of a prior federal court judgment arguably being interfered with by pending
state proceedings. But as Munoz makes clear, there is no legally-cognizable "interference" result-
ing from strangers' suits. It is precisely such legally-cognizable interference, i.e., refusal to give res
judicata effect to a prior judgment, that renders the relitigation exception applicable.

367 See supra text accompanying note 355.
3" More contemporary precedent interpreting the relitigation exception affirms its inapplica-

bility to "strangers." See, e.g., Sanguigni v. Pittsburgh Bd. of Pub. Educ., 968 F.2d 393, 410-11
(3d Cir. 1992); Alton Box Bd. Co. v. Esprit De Corp., 682 F.2d 1267, 1273 (9th Cir. 1982).
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past institutional discrimination or the general propriety of institutional
remedies are binding on constituents whose interests are identical with
those of the defendant.3"9 In this context, putative "strangers" whose
government has previously litigated an issue fully and fairly might be
bound by the results of that litigation. If such preclusion is found, then
the relitigation exception to the Anti-Injunction Act could be invoked
to enjoin state court proceedings that "relitigate" the precluded claims.

But where there is a divergence in the interests of constituent
"strangers" and the institutional defendant, or where the constituents'
specific claims have not been previously addressed, the relitigation ex-
ception will not be applicable. It is thus necessary to consider the Act's
other exception.

B. The "In Aid of Jurisdiction" Exception

The exception to the Anti-Injunction Act permitting federal courts
to enjoin state courts "where necessary in aid of [the courts'] jurisdic-
tion" has proven important in enjoining parallel state suits involving
desegregation. Indeed, desegregation disputes appear to have generated
a specialized use of the "in aid of" exception that enjoys a fairly dis-
tinctive place within the law of injunctions. 37 0

The "in aid of" exception is thought to be the most enigmatic of
exceptions to the Act. 7 1 For while the language of this exception is
susceptible to a broad construction that would facilitate the consolida-
tion of parallel proceedings in a single federal court,3 72 such a construc-
tion is undermined by both legislative history and the Supreme Court's
limited discussion of the exception.

The Reviser's Note to the Act recognizes a limited, indeed super-
fluous, purpose for the "in aid of" exception. According to the Note:
"The phrase ... was added ... to make clear the recognized power of
the Federal courts to stay proceedings in State cases removed to the
district courts. 373 To the extent that the "in aid of" exception is given
such limited construction, it adds nothing to the long-recognized power

369 See supra text accompanying notes 247-53.
370 See 17 FEDERAL PRACTICE, supra note 259, at 530; see also Garcia v. Bauza-Salas, 862

F.2d 905, 909 (1st Cir. 1988); Alton Box, 682 F.2d at 1272 n.8.
371 See REDISH, supra note 276, at 324.
372 Id. at 331-36.
073 28 U.S.C. § 2283 (1982) (Reviser's Note).
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of federal courts to enjoin state court actions that have been removed
to federal court - a power that comes within the third, "express" ex-
ception to the Act. 74

A somewhat more useful construction of the "in aid of" exception
recognized by the Court and procedural authorities is the so-called "in-
rem" injunctive power. Accordingly, a federal court exercising in-rem
jurisdictional power over property may enjoin state court proceedings
that may affect such property, when federal jurisdiction over the res
was acquired prior to the assertion of state court jurisdiction.375 Indeed,
this injunctive power to protect in-rem jurisdictional authority is even
granted to state courts whose proceedings precede federal litigation. 7 6

There has been some attempt to rationalize the school desegrega-
tion cases as illustrations of the in-rem exception. Given the fairly com-
prehensive nature of federal court supervision of school districts in de-
segregation disputes,3" it has been suggested that these cases are"analogous to the custody of property cases. 37 18

The analogy to in-rem proceedings, while plausible in a metaphori-
cal sense, does not hold up well under analysis. First, there is no re-
ported school desegregation case where the federal court's jurisdiction
was premised on the assertion of in-rem jurisdiction. Quite literally, the
desegregation precedent is founded on in-personam jurisdiction. More
importantly, while the federal court's supervisory power over a school
district is extensive, that power is not exclusive - which is the hall-
mark of the traditional in-rem power and the basis for enjoining paral-
lel proceedings.37 9 As discussed previously, federal court supervisory
power in desegregation disputes is exercised against the backdrop of
extensive state-law regulation of the educational process.38 0 It has never

M ' See French v. Hay, 89 U.S. (22 Wall.) 250 (1874); see generally REDISH, supra note 276,
at 325.

M7' See 17 FEDERAL PRACTICE, supra note 259, at 528-30; REDISH, supra note 276, at 325-
26; CHEMERINSKY, supra note 359, at 563-64. In Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623,
641 (1977), Justice Rehnquist and two other Justices concluded that the "in aid of" exception
may be read to incorporate the traditional in rem exception. Id.

17' See Donovan v. City of Dallas, 377 U.S. 408 (1964). This power of state courts to enjoin
federal proceedings is the sole exception to the general rule that state courts may not interfere
with federal court jurisdictional authority. See General Atomic Co. v. Felter, 434 U.S. 12 (1977).

'" See supra text accompanying notes 91-96.
" See 17 FEDERAL PRACTICE, supra note 259, at 531; see also Alton Box Bd. Co. v. Esprit

De Corp., 682 F.2d 1267, 1272 n.8 (9th Cir. 1982).
3'9 See. e.g., Donovan, 377 U.S. at 408.
880 See supra text accompanying notes 144-48.
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been suggested that a federal court's desegregative powers extend to
the micro-management of the school system, or preclude state court
assertion of jurisdiction over school system disputes.

If the analogy to in-rem jurisdictional power were taken seriously,
it would be difficult to limit the exercise of that power. Any legal dis-
pute arising during the often decades-old administration of a desegre-
gation order would, by virtue of the federal court's "in-rem" power,
come within the court's jurisdictional authority. Not only would federal
jurisdiction extend to the vast array of state-law claims that can arise
in the public school context, but state courts would arguably be dis-
abled from entertaining those claims.

It is suggested, then, that use of the in-rem analogy proves too
much. If protection of the desegregation effort is the rationale for rec-
ognizing federal court injunctive power, a more well-calibrated basis
for exercise of that power must be found. The Supreme Court's deci-
sion in Atlantic Coast Line Railroad v. Brotherhood of Locomotive
Engineers arguably provides that basis.881

In Atlantic Coast Line, the Court discussed possible use of the "in
aid of" exception to enjoin state court proceedings that interfered with
a federal court's exercise of jurisdiction over an ongoing labor dispute.
While conceding that the language of the "in aid of" exception was
"admittedly broad," '82 the Court concluded that the exception was in-
tended to serve more limited purposes.

In Atlantic Coast Line, the state court had issued an injunction
prohibiting labor picketing at a railroad site when, in prior litigation, a
federal court had arguably "indicated that such activity was not only
legal, but was protected from state court interference." 883 In refusing to
permit the enjoining of the state court order under the "in aid of" ex-
ception, the Court observed that the state and federal courts had con-
current jurisdiction over the labor dispute and that the state court
plaintiffs were free to assert their state-law claims in state court.3 8 "

Moreover, even if the state court's decision was improper in light of the
prior federal court decision, the aggrieved defendant was "free to seek.

relief from the [state] appellate courts, and might possibly in certain

381 398 U.S. 281 (1970).
382 Id. at 295.
383 Id. at 294. This interpretation of the prior federal court action was assumed arguendo in

discussing the federal court's injunctive power under the Act.
"" See id. at 295.
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emergency circumstances seek such relief from this Court as well." 885

The actual holding of the Supreme Court in Atlantic Coast Line
might well be interpreted as negating any federal court power to enjoin
disruptive, parallel proceedings in state court. In the absence of a prior
federal court decision that, under the relitigation exception to the Anti-
Injunction Act, binds the state court plaintiff and provides a predicate
for federal injunctive relief, the institutional defendant arguably must
pursue corrective relief in the state court system and, if needed, in the
Supreme Court. This interpretation of Court precedent appears to be
shared by most authorities on federal jurisdiction."'

There is, however, suggestive dictum in Atlantic Coast Line that
some courts have emphasized in giving the "in aid of" exception
broader application. After noting that the "in aid of" exception serves a
function similar to that served by the relitigation exception, the Court
observed that both exceptions "imply that some federal injunctive relief
may be necessary to prevent a state court from so interfering with a
federal court's consideration or disposition of a case as to seriously im-
pair the federal court's flexibility and authority to decide that case."" s7

In reliance on this dictum, several lower federal courts have interpreted
the "in aid of" exception to authorize injunctive relief against state
court plaintiffs who, though not bound by a prior federal decision, seek
relief that might be inconsistent with the decision. 88

"I See id. at 296.
3" See, e.g., 17 FEDERAL PRACTICE, supra note 259, at 531, 533-34 (announcing that the

"general rule" prohibits injunctions of parallel state court proceedings, while noting exceptional
cases like some of those arising in school desegregation); CHEMERINSKY, supra note 359, at 564-66
(observing that the Court remains "firm" in its denial of such authority in disputes based upon in-
personam jurisdiction, while criticizing the lack of authority to enjoin parallel proceedings). Pro-
fessor Martin Redish has argued that a broad federal court authority to enjoin parallel state
proceedings is not only wise, but supported by a revised interpretation of Supreme Court prece-
dent. See REDISH, supra note 276, at 324-36. Nonetheless, even Professor Redish concedes that
the narrow interpretation of the "in aid of" exception will apparently "stand for the indefinite
future." See id. at 328.

U7 Atlantic Coast Line, 398 U.S. at 295.
' See, e.g., Oliver v. Kalamazoo Bd. of Educ., 510 F. Supp. 1104, 1108 (W.D. Mich. 1981);

Montgomery County Bd. of Educ. v. Shelton, 327 F. Supp. 811, 815 n.9 (N.D. Miss. 1971). Other
federal courts that have discussed the "in aid of" exception when asked to enjoin parallel state
court proceedings in the context of desegregation have done so without considering applicable
Supreme Court precedent. See, e.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 501 F.2d 383,
384 (4th Cir. 1974); Lynch v. Snepp, 472 F.2d 769, 771 n.l (4th Cir. 1973); Grenchik v. Mandel,
373 F. Supp. 1298, 1301 n.8 (D. Md. 1973). See also Lou v. Belzberg, 834 F.2d 730, 740 (9th
Cir. 1987) (recognizing the "in aid of" exception but finding it inapplicable to the facts); Alton
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Certainly the enforcement of federal desegregation orders would
provide one of the more compelling cases for a broad reading of the "in
aid of" injunctive power. As has been mentioned, desegregation dis-
putes have historically arisen in a setting where interference was not
only a possible consequence of state court proceedings but its very pur-
pose.389 If exceptions to the Anti-Injunction Act are to be pragmati-
cally extended in any context, school desegregation provides such a
context.

A broader interpretation of the "in aid of" exception would consti-
tute a hybrid form of injunctive power that has elements of both the
"in aid of" exception and the relitigation exception. Indeed, this is one
reason why such a hybridized exception appears questionable. As dis-
cussed previously, the Supreme Court appears to have sanctioned the
permissibility of parallel proceedings when they involve different par-
ties, or "strangers,"390 notwithstanding the possibility that the parallel
proceedings may result in decisional conflict. Similarly, the Court's de-
cision in Atlantic Coast Line interpreting the "in aid of" exception ex-
pressly addresses the possibility that parallel state proceedings may
produce results in conflict with federal law, but nonetheless remits state
court defendants to relief through the state appellate process.3 91 Thus,
the pragmatic justifications for a broader reading of Atlantic Coast
Line appear to have been addressed and rejected by the Court as the
basis for expanding the injunctive power of federal courts.

In Atlantic Coast Line the Court has also emphasized that, even in
"difficult" cases involving the protection of federal rights, "[a]ny
doubts as to the propriety of a federal injunction against state court
proceedings should be resolved in favor of permitting the state courts to
proceed in an orderly fashion to finally determine the controversy. ' ' ag

Similarly, the Court has often recognized that parallel adjudicative
power is the inevitable result of a federalist judicial system, and that

Box Bd. Co. v. Esprit De Corp., 682 F.2d 1267, 1273 (9th Cir. 1982) (finding exception inapplica-
ble to the facts); United States v. Washington, 459 F. Supp. 1020, 1028 n.3 (W.D. Wash. 1978)
(applying rationale of Atlantic Coast Line).

"I See supra text accompanying notes 81-85.
390 See supra text accompanying notes 361-66.
'g' See supra text accompanying notes 384-86.
m See 398 U.S. 281, 297 (1970); see also Chick Kam Choo v. Exxon Corp., 486 U.S. 140,

149 (1988) (interpreting the relitigation exception and stating that a court must have clear power
to act under the Anti-Injunction Act even where interference with federal law is "unmistakably
clear").
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federal courts should act on the presumption that state courts will ade-
quately protect federal interests.398 Thus, an expansive interpretation of
the "in aid of" exception based on the Court's isolated dictum in Atlan-
tic Coast Line is difficult to reconcile with the highly deferential atti-
tude that the Court has shown to state courts. "

The interpretive dilemma posed by precedent and concerns for
pragmatism presents a close issue. It is suggested, however, that the
dilemma is an avoidable one. While courts have often extemporized so-
lutions within the linguistic ambiguities of the relitigation and the "in
aid of" exceptions, they have commonly overlooked an exception that
does not necessitate a circumvention of Court precedent, and in fact
builds upon Court precedent. It is to this exception that discussion now
turns.

C. Enjoining State Court Proceedings Under Section 1983

A third exception to the Anti-Injunction Act recognizes federal
court power to enjoin state court proceedings where such injunctive re-
lief has been "expressly authorized by Act of Congress." In a decision
with sweeping implications for the federalism doctrine, the Court ruled
in Mitchum v. Foster that 42 U.S.C. § 1983 constitutes an "express"
exception to the Anti-Injunction Act. 895

Section 1983 constitutes an all-purpose remedial statute for most
constitutional wrongs, including the denial of equal protection that
forms the basis for desegregation actions.396 Thus, to the extent that
parallel state court litigation is intended to, or might have the effect of,
impairing the enforcement of the constitutional rights of federal court
plaintiffs, section 1983 creates a vital exception to the prohibitions of

"' See, e.g., Atlantic Coast Line, 398 U.S. at 297; see also County of Imperial v. Munoz,
449 U.S. 54, 62 (1980) (Powell, J., concurring); Amalgamated Clothing Workers v. Richman
Brothers, 348 U.S. 452, 518 (1955).

34 As the Court stated in Atlantic Coast Line:
[S]ince the statutory prohibition against ... injunctions in part rests on the fundamental
constitutional independence of the States and their courts, the exceptions should not be
enlarged by loose statutory construction. Proceedings in state courts should normally be
allowed to continue unimpaired by intervention of the lower federal courts, with relief from
error, if any, through the state appellate courts and ultimately this Court.

398 U.S. at 286.
39' 407 U.S. 225 (1972).
3" See Rapp, supra note 97, at 10-14 to -15 ("vast majority" of school desegregation suits

premised on equal protection); see generally CHEMERINSKY, supra note 359, at 426 ("[Section
19831 is the basis for most constitutional litigation against local governments.").
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the Anti-Injunction Act.
When one compares the Supreme Court's somewhat begrudging

attitude toward use of other exceptions to the Anti-Injunction Act, 9"
its recognition of a broad injunctive power under section 1983 is strik-
ing. In Mitchum v. Foster, a unanimous Court affirmed that, when
Congress enacted section 1983, it intended to "alter ...the relation-
ship between the States and the Nation with respect to the protection
of federally created rights; it was concerned that state instrumentalities
could not protect those rights; it realized that state officers might, in
fact, be antipathetic to the vindication of those rights; and it believed
that these failings extended to the state courts." '98

The views of federal injunctive power set forth in Mitchum and in
the Court's earlier decision in Atlantic Coast Line 99 are fundamentally
irreconcilable, premised as they are upon conflicting views of the trust-
worthiness of state courts.400 But it is for this reason that section 1983
provides a much firmer foundation for enjoining parallel state court liti-
gation. While the Court has expressed great misgivings about the exer-
cise of federal injunctive power merely to consolidate parallel litiga-
tion,40 1 it has strongly endorsed exercise of that power to protect
federal rights.

Surprisingly, section 1983 has rarely been used to enjoin parallel
state court proceedings in the context of desegregation.4 02 Outside that

s97 See supra text accompanying notes 364-66, 382-85.
398 407 U.S. 225, 242 (1972).
099 See supra text accompanying notes 384-85.
400 See generally Michael Finch & Jerome Kasriel, Federal Court Correction of State Court

Error: The Singular Case on Interstate Custody Disputes, 49 Omo ST. L.J. 927, 997-98 (1987)
(noting that "contradiction inheres in the current statutory structure of federal court power").

401 See supra text accompanying notes 384-86.
402 The sole desegregation precedent in which a federal court has authorized the injunction of

state court proceedings under section 1983 is the recent decision in Mannings v. School Board,
816 F. Supp. 714 (M.D. Fla. 1993). In Mannings, the district court initially refused to enjoin
state court proceedings commenced by "strangers" to prior desegregation proceedings, in part
based on the court's belief that such injunctive relief would violate the state-court plaintiffs' due-
process rights under Martin v. Wilks. See Mannings, 796 F. Supp. 1491 (M.D. Fla. 1992). In a
subsequent decision reversing itself, however, the court cited (for the first time) section 1983 as
the basis for injunctive relief. See Mannings, 816 F. Supp. 714 (M.D. Fla. 1993). In yet another
subsequent decision, the court refused to permit the enjoined plaintiffs from intervening in the
federal desegregation suit, based on the Fifth Circuit's anomalous standard of intervention dis-
cussed in part IV of this article. See Mannings, No. 58-3554-Civ-T-17A, U.S. Dist. LEXIS
11473 (M.D. Fla. Aug. 16, 1993). As discussed later, while the court's exercise of injunctive
power under section 1983 was permissible, its related denial of intervention resulted in the denial
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context, by comparison, there is appreciable recognition of the utility of
section 1983 to enjoin parallel litigation, including litigation brought by
"strangers."40

Three issues might arise when section 1983 is invoked as the basis
for enjoining parallel state court litigation. First, one must identify
some form of "state action" that is the necessary predicate for invoca-
tion of section 1983. Second, one must consider the relevance of the
abstention doctrine, which has proven to be the primary obstacle to
more frequent use of section 1983 in other contexts. Third, one must
consider what equitable limitations should restrain the exercise of in-
junctive power under section 1983.

One of the primary limitations upon use of section 1983 to enjoin
state civil proceedings has been the absence of sufficient "state action"
in those proceedings. 04 As the Court has indicated, "private use of
state-sanctioned private remedies or procedures does not rise, by itself,
to the level of state action."'' 0 Instead, there must be some "overt, sig-
nificant assistance of state officials."' 06 The issue thus arises: does par-
allel state court litigation commenced by private plaintiffs involve suffi-
cient state action to implicate use of section 1983?

Whatever the uncertain meaning of state action when using sec-
tion 1983 is used to enjoin private-party proceedings in general, the
presence of state action in suits against governmental defendants is
manifest. In essence, parallel state court proceedings against govern-
mental defendants seek state action - that is, they seek to compel the
defendant to take action in its capacity as a governing body. Indeed,

of the state-court plaintiffs' due-process right to assert their legal claims in some forum.
403 See, e.g., Henry v. First Nat'l Bank, 595 F.2d 291, 300 (5th Cir. 1979); Doe v. Ceci, 384

F. Supp. 7, 8 (E.D. Wis. 1974); see also Dunn v. Carey, 808 F.2d 555, 559 (7th Cir. 1986)
(dictum); United States v. Washington, 459 F. Supp. 1020, 1030 (W.D. Wash. 1978) (section
1983 as alternative basis for injunction); McNeill v. New York City Housing Auth., 719 F. Supp.
233, 256 n.29 (S.D.N.Y. 1989) (citing cases involving parallel state proceedings commenced by
strangers).

"' See, e.g., Pennzoil Co. v. Texaco, Inc., 481 U.S. 1 (1987). Section 1983 literally provides
a remedy for the deprivation of rights "under color of state law," a requirement that is usually
identical to the requirement that allegedly unconstitutional acts result from "state action." See
Lugar v. Edmondson Oil Co., 457 U.S. 922, 929 (1972) ("[I]t is clear that in a section 1983
action brought against a state official, the statutory requirement of action 'under color of state
law' and the 'state action' requirement of the fourteenth amendment are identical."). For purposes
of discussion, the phrase "state action" will be employed to refer to either concept.

405 Edmonson v. Leesville Concrete Co., 500 U.S. 614, 615-16 (1991).
4 See id.
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from the federal plaintiffs' perspective, the state court plaintiffs often
request the type of state action that prompted the filing of federal liti-
gation in the first place. It is such state action that poses a direct threat
to the federal plaintiffs' rights, and provides the predicate for seeking a
federal court injunction of the state proceedings.

A second concern that arises when federal courts are asked to en-
join state court proceedings under section 1983 is the potential applica-
bility of the abstention doctrine. In a series of decisions that have dra-
matically reduced the utility of section 1983 as a means of policing
state courts, the Supreme Court has developed the so-called "Younger"
abstention doctrine,4 °0 identified with the Court's decision in Younger
v. Harris.0 8 Under Younger abstention, the Court has refused to per-
mit the injunction of state court proceedings unless those proceedings
have been commenced in "bad faith," are premised on a "patently un-
constitutional" state law, or occur in a state court setting having inade-
quate procedures for assertion of the disputed federal claims. 0 9

The Younger abstention doctrine was developed initially as a
means of protecting state criminal proceedings from federal court inter-
ference. Within a decade, however, that doctrine had been extended to
various state civil proceedings involving "vital" or "important" state
interests.41 0 In the early Younger precedent involving state civil pro-
ceedings, the state itself was plaintiff in the proceedings and was at-
tempting to enforce state laws of public importance - for example,
laws curbing child abuse41 or welfare fraud.4"2 In two subsequent deci-
sions, however, the Court extended Younger to state civil proceedings
commenced by private parties.

In both these decisions, Juidice v. Vail"" and Pennzoil Co. v. Tex-
aco, Inc.,4 4 the Court was presented with federal court challenges to,
respectively, a state court's contempt processes and a state court's bond
requirements for pursuing appeals. In explaining these decisions, the
Court stated in Pennzoil that:

407 See generally Finch & Kasriel, supra note 400, at 987-90.
408 401 U.S. 37 (1971).
408 See CHEMERINSKY, supra note 359, at 651-55.
4 0 See Finch & Kasriel, supra note 400, at 988; CHEMERINSKY, supra note 359, at 640-45.
41 See Moore v. Sims, 442 U.S. 416 (1979).
... See Trainor v. Hernandez, 431 U.S. 434 (1977).
... 430 U.S. 327 (1977).
414 481 U.S. 1 (1987).
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[Juidice] rests on the importance to the states of enforcing the orders and
judgments of the courts. . . . Both Juidice and this case involve challenges to
the processes by which the State compels compliance with the judgments of
its courts. Not only would federal injunctions in such cases interfere with the
execution of state judgments, but they would do so on grounds that challenge
the very process by which those judgments were obtained.'15

Although some commentators have suggested that Juidice and
Pennzoil might prevent any federal court injunction of state civil pro-
ceedings, 416 the majority opinion in Pennzoil expressly repudiates such
an interpretation.41 The question arises: does the form of abstention
recognized in civil disputes like Pennzoil have pertinence to parallel
institutional disputes like those that arise in school desegregation?

To date, the Court has extended Younger to only those civil pro-
ceedings where "important state interests" are implicated. Even in
Juidice and Pennzoil, private-party litigation had generated challenges
to some specific aspect of the states' procedures for enforcing court or-
ders and judgments. It is difficult to envision what "important state
interest" would underlie a state court suit against the public school
board, particularly when the federal plaintiff does not seek to challenge
some aspect of the state court's procedural system.41' There is an addi-
tional reason why Younger abstention should not apply in the typical
context of parallel proceedings. In denying injunctive relief under
Younger, the Court has consistently emphasized that putative federal
plaintiffs have a "full and fair opportunity" to litigate their federal is-

415 Id. at 13-14.
416 See CHEMERINSKY, supra note 359, at 644.
4 See Pennzoil, 481 U.S. at 13-14 ("Our opinion does not hold that Younger abstention is

always appropriate whenever a civil proceeding is pending in a state court.").
418 In no court precedent to date has Younger abstention been invoked to protect state court

proceedings where a governmental entity is the defendant.
There is further reason for limiting the use of Younger in the civil context. Already, the

Supreme Court has extended Younger to all forms of criminal and quasi-criminal state proceed-
ings. Further extension of this doctrine to all forms of civil state proceedings would eliminate
virtually any application of section 1983 to state court proceedings, and thus render Mitchum v.
Foster, 407 U.S. 225 (1972), a precedent without practical application. See supra text accompa-
nying notes 407-16. As previously argued by the author:

What utility Mitchum retains arises in civil proceedings. If the Court intends to further
limit Mitchum's use in civil proceedings based on a vague interest in judicial process, it
should do so with a straightforward reversal of Mitchum .... Otherwise, the persistent
contraction of Mitchum through the discovery of important state interests will come to
symbolize a form of Supreme Court doublespeak stretching the bounds of credulity.

Finch & Kasriel, supra note 400, at 990.
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sues in the pending state proceeding. 41 9 Indeed, in virtually every law-
suit in which the Court has invoked Younger abstention, the federal
plaintiffs were already parties to state proceedings and thus could as-
sert their federal defenses in a state forum.

This opportunity is lacking in most parallel suits where state court
plaintiffs seek relief from a governmental entity that is already subject
to an existing federal court order. Seldom do parallel state court plain-
tiffs join those constituents who are parties to the prior federal litiga-
tion.' 0 As a consequence, the federal plaintiffs are not parties to the
state court action - i.e., they are "strangers "421 - and hence lack any
procedural standing to raise federal defenses pertinent to the state liti-
gation. 422 Lacking a "full and fair opportunity" to assert their federal
interests in the state proceeding, the federal plaintiffs should not be
subject to Younger abstention.

This use of section 1983 to protect the federal rights of "stran-
gers" admittedly has its element of irony. As previously noted when
discussing the inapplicability of the "relitigation" exception to parallel
proceedings, 423 state courts cannot dispose of the legal "rights" of non-
parties under principles of res judicata and due process. Yet, it is pre-
cisely the "rights" of such non-parties (i.e., the federal plaintiffs who
are not parties to the state suit) that are asserted in supporting the
exercise of injunctive power under section 1983. It might be asked: if
the federal rights of strangers are not subject to adjudication in the
state court action, how can the state suit be said to "deny" them rights
within the meaning of section 1983?

The critical distinction between injunctions under the relitigation

" See. e.g., Ohio Civil Rts. Comm'n v. Dayton Christian Schs., 477 U.S. 619, 627 (1986);
Younger v. Harris, 401 U.S. 37, 45 (1971). See generally CHEMERINSKY, supra note 359, at 654-
55.

420 In a relatively uncommon application of Federal Rules of Civil Procedure 19, one federal
court has ordered that prior federal plaintiffs be joined in state-court litigation when the state
plaintiffs seek to challenge a prior federal-court order. See Mann v. City of Albany, 883 F.2d 999,
1002-03 (1 1th Cir. 1989).

"' See supra text accompanying notes 364-66.
4" Of course, state court constituents could join the federal plaintiffs and thus seek to lay the

foundation for Younger abstention. As previously discussed, however, it is still doubtful that an
important state interest could be identified, which is an additional predicate to invocation of the
Younger doctrine. See supra text accompanying note 418. Furthermore, if federal court plaintiffs
were joined (presumably as defendants) to the state court action, the joined parties might be
authorized to remove the state court action to federal court.

4. See supra text accompanying note 418.
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exception and those under section 1983 derives from differing usages of
the term "rights." Under the relitigation exception, "rights" refer to
previously-litigated claims whose disposition cannot be interfered with
by subsequent state-court proceedings.' 2 Under section 1983, however,
the term "rights" refers, inter alia, to the practicable interests of per-
sons that may be threatened by the extra-judicial behavior of govern-
mental defendants who are subject to state court orders. Thus, while
the interests of minority pupils may not be formally affected by state
court litigation to which they are not parties, they may be practicably
affected when, for example, the school board refuses to desegregate
public schools because of an intervening state court injunction. The fact
that the pupils are not bound by the state court order as a matter of res
judicata or due process does not obviate the harm that they suffer from
the continued maintenance of a segregated school system. In essence,
the state court action threatens the type of legal injury that previously
prompted the federal desegregation suit, even though it does not
threaten to upset the formal legal validity of the prior federal judgment
obtained by the original federal plaintiffs.

Accordingly, section 1983 presents a viable basis for the enjoining
of state court actions that, in practicable effect, might harm the inter-
ests of persons who have the protection of a federal judgment. Assum-
ing such power exists under section 1983, however, there remains the
question of what circumstances justify its use. The Supreme Court has
made clear that the exercise of injunctive power under the Anti-Injunc-
tion Act is discretionary.42 5

Several factors should inform a federal court's decision whether to
enjoin a parallel state court proceeding. First, the federal court should
ascertain whether the asserted "rights" of the federal plaintiff truly are
at risk in state court. On several occasions, federal courts have been
asked to enjoin state court proceedings that have marginal, if any, im-
pact on federal desegregation remedies and the underlying rights of liti-

The relitigation exception does not, of course, refer to "rights." However, that exception's
application to prevent the relitigation of matters that are res judicata is, in many instances, tanta-
mount to the protection of a binding judgment that creates enforceable rights and duties for par-
ties to the judgment.

"' See, e.g., Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 151 (1988) ("[T]he fact that
an injunction may issue under the Anti-Injunction Act does not mean that it must issue." (empha-
sis added)).
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gants. 4
1
6 As noted, however, the federal courts' power to enjoin parallel

state proceedings commenced by "strangers" is most reliably founded
on the need to protect the rights of federal claimants.427 To the extent
that federal litigants seek to avoid state court proceedings primarily for
the procedural purpose of consolidation, they should take advantage of
the conventional procedural devices that are already available to
them4 28 and not ask the federal court to take the unavoidably-intrusive
step of halting an ongoing state court proceeding.

Second, the federal court should bear in mind that state courts
typically are the preferred forum for addressing federal issues that
arise during the course of state court proceedings. Federal court injunc-
tion of state proceedings should remain an exceptional device. Indeed,
most federal courts that have been called upon to exercise their injunc-
tive powers under other exceptions to the Anti-Injunction Act have
done so only upon a strong showing that state courts cannot or will not
enforce federal law.429

Somewhat ironically, state court actions brought to assert claims
patently inconsistent with federal law may often present the least com-
pelling justification for federal injunctive relief.43 0 Admittedly, in the
early years of desegregation state courts often exhibited an antipathy to
federal law, and it is difficult to put those historical lessons aside. The
fact is, however, that this period in the history of state courts has en-
ded. Few contemporary examples of state court contumacy are to be

426 See. e.g., supra text accompanying notes 364-65.
417 See supra text accompanying notes 396-98.
:" See supra text accompanying notes 150-343.
" See Finch & Kasriel, supra note 400, at 992 (discussing application of the relitigation

exception).
480 A case in point is the dispute in Mannings v. School Board, 816 F. Supp. 714 (M.D. Fla.

1993). In Mannings, the state court plaintiffs attempted to raise claims that, inter alia, the consti-
tution of the State of Florida prohibited the busing of public school pupils. Ultimately, the district
court enjoined the state-court action and denied the plaintiffs intervention in the federal court
action. See supra note 402. The reported case history contains no suggestion that the Florida
state courts would have interfered with the federal desegregation order. Indeed, one surmises that,
in light of existing Supreme Court precedent, the state courts would have readily disposed of the
anti-busing contention under the Supremacy Clause. See supra text accompanying notes 99-100.
The district court's decision to ultimately enjoin the state-court plaintiffs and deny them interven-
tion in the federal proceeding achieves the worse procedural outcome for all: the federal litigants
invested substantial time and money arguing the procedural and jurisdictional propriety of federal
court action, the state court plaintiffs were denied any opportunity to present their contention to
some court, and the state court was precluded from presumably reaffirming its understanding of
and commitment to the enforcement of federal law.
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found, 4 1 and with a dramatic increase in the litigation of federal civil
rights actions in state court, it is desirable that those courts become
accustomed to policing themselves.33

In exceptional circumstances, state courts may issue orders that
are clearly inconsistent with federal law, or, more likely, that under-
mine the enforcement of prior federal court orders. as In such circum-
stances, federal injunctive power under section 1983 is particularly
adaptable to the exigencies of institutional litigation. This adaptability
results from the fact that it is "strangers" to the state court proceeding
who will invoke the injunctive power.

Under the Younger abstention doctrine, virtually all federal court
action is foreclosed upon the filing of a state court action.'3 ' Thus, the
putative federal plaintiff loses her federal option once state proceedings
have commenced. By comparison, federal plaintiffs who have not been
joined in the state suit need not apprehend the severe bar of Younger,
and so may bide their time to await the initial results of state court
litigation.435 By deferring the request for federal court intervention un-

43' The most noted exception in recent Supreme Court history is the decision in Washington
v. Washington State Commercial Passenger Fishing Vessel Association, 443 U.S. 658 (1979),
where the Court was called upon to resolve a dispute between state and federal courts concerning
the allocation of rights to state fisheries. See supra text accompanying notes 247-49.

In some instances federal courts have enjoined state courts that issued orders inconsistent
with federal decrees. See, e.g., Thomason v. Cooper, 254 F.2d 808 (8th Cir. 1958); United States
v. Texas, 356 F. Supp. 469, 470 (E.D. Tx. 1972). However, a few federal courts have enjoined
state courts prior to the latter taking any action inconsistent with federal law or with existing
federal court orders. See, e.g., Mannings v. School Bd., 816 F. Supp. 714 (M.D. Fla. 1993),
Swann v. Charlotte-Mecklenburg Bd. of Educ., 501 F.2d 383, 384 (4th Cir. 1974). In Oliver v.
Kalamazoo Board of Education, the federal trial court adopted a pragmatic, wait-and-see atti-
tude and permitted state litigation to proceed, subject to the court's ultimate power to "entertain
good faith motions that challenge any relief granted in the [state] forums." 510 F. Supp. 1104,
1112 (W.D. Mich. 1981). This approach, it is suggested, best accommodates the interests of fed-
eralism and federal law enforcement.

483 See generally STEVEN STEINGLASS, SECTION 1983 LITIGATION IN STATE COURTS (1993).
'" In complex institutional litigation, it is possible that a state court might issue an order

based on a view of federal law or evidence that differs from that of the federal court. It is also
possible that a state court may be called upon to address issues that were not previously presented
in federal litigation. In such circumstances, the state court will not be demonstrating antipathy to
federal law, but its orders may nonetheless pose a risk to enforcement of a prior federal judgment.
In such circumstances, a federal court might choose to enjoin the state court litigants.

• See Steffel v. Thompson, 415 U.S. 452, 462 (1974) (Younger abstention applies upon
commencement of state court proceeding).

438 The federal court plaintiff, which unlike the federal court institutional defendant is not a
party to the state court proceeding, will not be bound by the results of state court litigation. Thus,
even when the institutional defendant unsuccessfully asserts a federal defense in state court, the
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til there is clear evidence that the state court actually poses a threat to
existing federal court orders,' 6 parties can avoid the premature invoca-
tion of federal injunctive power.437

Assuming circumstances justify a federal court injunction of state
court proceedings, one thing is clear: the federal court must provide the
enjoined state court plaintiffs an opportunity to assert their own rights
in federal court.3 8 As Martin v. Wilks has affirmed, in the absence of
some exceptional obligation to intervene in federal court proceedings,
persons whose rights are allegedly violated by those proceedings must
be afforded an opportunity to assert their claimed rights.3 9 Thus, exer-
cise of the injunctive power limits only the selection of a forum, and not
the assertion of underlying rights.

VII. CONCLUSION

Previous discussion has considered the problem of parallel institu-
tional litigation as it arises in the context of public school desegrega-
tion. More than any other form of parallel litigation encountered by the
federal courts, desegregation litigation has required that courts ex-
temporize solutions in an environment of diverse and antagonistic con-
stituent interests.

As has been demonstrated by the desegregation precedent, there

federal plaintiff will not be bound by that loss. See Parsons Steel, Inc. v. First Alabama Bank,
474 U.S. 518, 525 (1986) (party to state court proceeding who unsuccessfully asserts federal
defense before state court may not reassert same defense in federal court injunctive action).

It should be noted that a section 1983 injunction, though ostensibly available only to the
federal plaintiff whose "rights" are at risk, may be instigated by the governmental defendant. To
the extent that the defendant apprehends that a state court action might undermine its ability to
carry out the remedial orders of a federal court, it has a clear interest in prompting the federal
plaintiff to assert its claim under section 1983.

,80 Such evidence might consist of the state court's refusing to dismiss an action, or enter
summary judgment, when federal defenses are raised. Federal defenses can only be raised by
parties to the state court action. Presumably, a governmental defendant that is subject to poten-
tially inconsistent judicial orders will raise the federal defense of its own accord. If the govern-
mental defendant in state does not raise federal issues in the state court proceeding, the federal
court plaintiff would seem to have an especially strong case for enjoining the state proceedings.

'37 Under the "in aid of" exception, federal courts have sometimes exercised their power to
enjoin state court litigation prior to any adverse action by the state court. See supra note 388. By
selective use of injunctive power under section 1983, such wholesale, and often unnecessary, inter-
ference with state courts can be avoided.

'" For this reason, the court's decision in Mannings v. School Board, 816 F. Supp. 714
(M.D. Fla. 1993), is mistaken.

... See supra text accompanying notes 40-43.
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are a variety of procedural and jurisdictional devices available to
achieve consolidation of parallel institutional lawsuits. Most of these
devices - joinder, intervention, removal, and when necessary, injunc-
tion - will be available in virtually all forms of institutional litigation
having a risk of inconsistent judicial orders. 4 0 The availability of these
devices should, if properly utilized by the parties and the courts,
greatly ameliorate the perceived problems in parallel proceedings.
Thus, before either Congress or the courts revise the processes for man-
aging institutional litigation, they should first insure that institutional
litigants have not defaulted in their use of existing procedures.

Parallel lawsuits involving institutional defendants are an unavoid-
able consequence of a federalist legal system that recognizes legal
rights as the specific property of individuals. At times, when courts
have been presented with the task of accommodating these diffuse
rights, there has been a tendency to place emphasis on efficient dispute
resolution at a cost to individual claimants. The "collateral attack"
doctrine, as manifested both in employment discrimination and school
desegregation disputes, 41 is the most noted example of this tendency.
In the wake of the procedural reforms inaugurated by the Civil Rights
Act of 1991, it should not be forgotten that the Act has restored an
element of due process and fair play missing in lower court doctrine, as
much as it has "overturned ' 4 2 the procedural views of a conservative
Supreme Court.

Whether the Civil Rights Act of 1991 portends the future for the
management of institutional litigation is very much open to question.
With the proliferation of legal rights, and the willingness of persons to
assert those rights, there may be greater judicial support for consolida-
tive devices like those found in the Civil Rights Act of 1991, whereby
"meta-suits" are created for the wholesale adjudication of constituent
claims. Something will be lost, however, as courts adjudicate claims
increasingly removed from discrete factual settings and asserted by no

440 In fact, all these devices would apply to private defendants with the exception of section
1983 injunctive relief, which requires that the defendant act under "color of state law," see supra
note 404, and certain forms of civil rights removal that are limited to state officers. See supra text
accompanying notes 325-26. The removal provisions pertaining to civil-rights litigation will also be
limited to defendants that are carrying out remedial orders related to claims based on "equal
rights." See supra text accompanying note 280.

"' See supra text accompanying notes 29-43, 193-245.
41 See supra text accompanying notes 71-78.
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person in particular. Already, the proliferation of institutional-reform
litigation has vested in single courts, and select plaintiff groups, unprec-
edented control over the operation of public enterprises. Before adopt-
ing further holistic models of institutional litigation, courts might wish
to exhaust the procedural devices of a judicial system that attempts to
preserve the individual voice in governmental litigation. It would be
premature to reinvent a system that has not yet expended its
possibilities.


