
AIDS AND THE LAW OF VIRGINIA

Kenneth E. Labowitz*

I. INTRODUCTION

Acquired Immune Deficiency Syndrome (AIDS)1 touches the most
sensitive issues of social privacy and responsibility. The major jurispru-
dential developments of this century - the right to individual privacy,
the imposition of financial and social responsibility for individual negli-
gence or intentional tort actions, and the recognition that citizens pos-
sess certain civil rights, with some citizens possessing more rights than
others - converge around the nature of a blood-borne disease that has
been identified with sexual practices outside of societal norms. One
could hardly conceive of a more perfect vehicle for litigation to deter-
mine the scope of these issues.

The legal system has been relatively slow to identify the rights and
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I "AIDS" as used here refers to the range of health conditions related to infection by Human
Immunodeficiency Virus, "HIV". While the terms are frequently interchanged, significant distinc-
tions exist between AIDS and HIV. AIDS is generally accepted to indicate a specific state of the
more general HIV infection that reflects either an incident of an indicator disease such as Kaposi's
sarcoma or pneumocystis pneumonia, or reflects a significantly depressed T-4 cell level. See Clas-
sification System for Human T-Lymphotropic Virus Type lIl/Lymphadenopathy-Associated Vi-
rus Infections, 35 MORBIDITY & MORTALITY WKLY. REP. 334 (May 23, 1986).

The distinction is legally less important. To the extent that an individual suffers HIV infec-
tion, whether or not to the level of full AIDS status, that individual is owed certain obligations, as
discussed herein. It is apparent that the issue of whether to treat asymptomatic HIV as a handi-
cap will ultimately be resolved in favor of universal treatment of those with any HIV infection as
handicapped for virtually all purposes. See School Bd. of Nassau County, Florida v. Arline, 480
U.S. 273, 282 n.7 (1987) (reserving question of handicapped status for asymptomatic HIV carri-
ers under the Rehabilitation Act of 1973, (current version codified at 29 U.S.C. § 794 (1988)));
Benjamin R. v. Orkin Exterminating Co., 390 S.E.2d 814 (W. Va. 1990) (analyzing asymptom-
atic HIV as handicap, with extensive review of medical literature and legal precedents).
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obligations surrounding AIDS. In our litigious society, AIDS has pro-
duced, until very recently, surprisingly few precedents on these funda-
mental legal issues. Beginning in 1989, however, the pace of AIDS-
related litigation has accelerated. The legal response to the epidemic
can now be termed "the largest body of legal cases attributable to a
single disease in the history of American jurisprudence."'2 The future
can only see more litigation, as those with AIDS and HIV become less
stigmatized and more willing to undertake such legal recourse. Further,
as persons with AIDS live longer, they will inevitably experience more
confrontations with health care providers, insurance companies, nursing
facilities, and others. These confrontations will inevitably generate liti-
gatable conflicts.

The legal dilemmas posed by AIDS will fit by necessity within the
overall framework of Virginia common and statutory law developed
over the past 350 years. The advent of a blood-borne disease transmit-
ted, among other modes, by sexual practices treated as felonies by the
Code of Virginia and by intravenous drug use, does not require a free-
standing theory of criminal and civil justice. The existing system will
decide issues arising out of the transmission of HIV; the standard of
care for the treatment of persons afflicted; the rights of those discrimi-
nated against based upon their HIV status; and numerous other issues
yet to surface from the permutations of the disease.

This article will set forth the precedent, to date, of AIDS-related
suits filed in state and federal courts in Virginia. In addition, each of
the state and federal statutory provisions applicable to AIDS will be
cited and discussed. The likely common law actions arising in an AIDS
context will be set out, with particular emphasis on confidentiality, an
area most susceptible to litigation because of the severe impact of the
publication of an AIDS or HIV infection diagnosis.

II. AIDS AS A CIVIL RIGHTS ISSUE

As a point of departure for the analysis of the treatment of persons
with AIDS under Virginia law, the law should view AIDS from the
perspective of a handicapping condition that entitles those infected to
the benefit of civil rights protections. This approach compares with the

I Lawrence 0. Gostin, The AIDS Litigation Project: A National Review of Court and
Human Rights Commission Decisions, Part 1: The Social Impact of AIDS, 263 JAMA 1961
(Apr. 11, 1990).
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status granted to members of racial minorities and to women. The obvi-
ous parallels for AIDS as a civil rights issue are the struggle for the
rights of racial minorities in the 1950's and 1960's and for the rights of
women in the late 1960's and early 1970's. Each of these efforts ini-
tially involved thousands of separate lawsuits and administrative com-
plaints before the understanding was generated throughout the society
- in schools, worksites, and places of public accommodation - that
the law would not tolerate discrimination against blacks and other mi-
norities and against women. On a more fundamental level, numerous
lawsuits were required before employers and others achieved that de-
gree of enlightenment at which they realized that intolerance of the
rights of persons in protected classes was too expensive to continue. In
other words, if employers acted on those prejudices, they would be
sued.

In the early days of public recognition of the AIDS epidemic, dis-
crimination against persons with AIDS was overt and explicit, reflect-
ing the ignorance of employers and service providers regarding their
potential liability for illegal discrimination.' By the present day, how-
ever, things have changed, in a much faster process than that exper-
ienced by racial minorities and women. A general understanding that
explicit discrimination against those with AIDS will generate a lawsuit
has penetrated the workplace. As with other forms of illegal discrimi-
nation, the battle becomes more subtle and indirect, and the acts in-
tended to limit rights of persons with AIDS become better disguised.

AIDS litigation differs from cases involving allegations of race or
gender discrimination.4 The litigation differs because AIDS is unlike

3 See, e.g., Ray v. School Dist. of DeSoto County, 666 F. Supp. 1524 (M.D. Fla. 1987)
(school children barred from classes upon discovery of their HIV infection); Shuttleworth v. Brow-
ard County, 639 F. Supp. 654 (S.D. Fla. 1986) (longtime county employee terminated upon dis-
covery of his AIDS affliction).

4 AIDS-related litigation, much like the disease itself, has been much studied, but quantifica-
tion has come with many caveats. A recent study has undertaken a massive examination of 469
HIV-related lawsuits, concluding that "there is a rapidly expanding body of case law that funda-
mentally affects public health policy." Gostin, supra, note 2, at 1967; see also Lawrence 0. Gos-
tin, The AIDS Litigation Project: A National Review of Court and Human Rights Commission
Decisions: Part II: Discrimination, 263 JAMA 2086 (Apr. 18, 1990). Terming AIDS the most
litigated disease in human history, Gostin finds vast policy significance from the sampling of issues
that, for myriad reasons, happen to have been filed and in some fashion resolved since 1985.
Without doubt, significant issues of policy are embodied in the decisions to file particular suits at
particular times in a given locality. However, there has been virtually no coordination of these
suits from around the country as was experienced to some degree with racial desegregation during
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any phenomenon addressed by modern American jurisprudence. The
law of AIDS raises questions regarding individual privacy, sexual and
drug use practices, and the rights of an individual to control informa-
tion regarding his physical condition. In Virginia, at least, these issues
cannot be resolved easily, insofar as resolutions must be based upon
existing precedent. For some issues, existing state or federal statutes
have been underutilized, and obviously were not enacted with the ex-
pectation that an issue such as AIDS would develop.

In Virginia, as elsewhere, reliable precedents regarding AIDS
have not been established on a trial level, much less at the appellate
stage. The Supreme Court of Virginia has not spoken directly to any
aspect of AIDS in the Commonwealth. The United States Court of
Appeals for the Fourth Circuit has produced a single decision regard-
ing the privacy rights, or lack thereof, for an AIDS-afflicted public
school student.5 Several federal district court decisions and state circuit
court cases have discussed AIDS-related topics, but in general there is
little AIDS law in Virginia upon which any practitioner can rely for
precedent.

III. STATE AND FEDERAL STATUTORY PROHIBITIONS
AGAINST DISCRIMINATION BASED UPON AIDS OR
HIV STATUS

The first decade of the AIDS epidemic has seen the application of
pre-existing laws forbidding discrimination against the handicapped to
those with AIDS or HIV infection. Although many aspects of the scope
of the protections afforded by such laws remain to be decided, the enti-
tlement of persons with AIDS and HIV infection to basic civil rights is
an accepted legal reality. Persons with AIDS or HIV infection have

the mid-1950's. Further, there is a void as to reported, precedential decisions in AIDS-related
litigation, again in contrast to the race model. Indeed, it is striking how little public policy formu-
lation emerges from the 469 cases Gostin reports. What is apparent, however, is that parties to
AIDS litigation appear to have strong motives to settle the cases prior to full trials and extended
appeals. That in itself is a profound statement of public policy related to AIDS: that the judicial
system is not producing the reliable precedent that is necessary because the parties cannot await
the judicial process required for the production of such precedent. The extending life expectancy
of those with AIDS may very likely shift that picture.

" See Child v. Spillane, 875 F.2d 314 (4th Cir. 1989) (neither Rehabilitation Act nor Family
Educational Rights and Privacy Act, 20 U.S.C. § 1232g, restricts public school system from noti-
fying school community of fact of enrollment of otherwise-unidentified AIDS afflicted child, al-
though there is no question that those provisions would bar publication of student's identity).
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rights on a par with the rights guaranteed to members of racial minori-
ties, women, and others within protected classes.

A. Federal Law

The Rehabilitation Act of 19736 ("Rehabilitation Act") is the pri-
mary federal statutory enactment protecting the rights of persons with
AIDS or HIV infection, including those individuals who are asymptom-
atic. The Rehabilitation Act's prohibitions apply to any program re-
ceiving federal financial assistance.7

The Act's language extends to any "handicapped individual":

No otherwise qualified individual with handicaps in the United States, as de-
fined in section 706(7) of this title, shall, solely by reason of his or her handi-
cap, be excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving federal
financial assistance . . .

Unanimously, courts have determined that persons with active AIDS
are "handicapped" for purposes of the Rehabilitation Act.9 The author
is aware of no case in which this issue has been presented which has
found to the contrary.

Under the federal statute, those persons deemed or perceived to be
handicapped are entitled to the Rehabilitation Act's protections. Thus,
persons who are asymptomatically HIV infected, or persons who are in
fact not infected at all but are mistakenly thought to be AIDS-afflicted
or HIV infected, are covered by the Rehabilitation Act's protections.1"

As with whites associating with members of racial minorities,
courts may recognize associational rights for uninfected or "non-handi-
capped" persons suffering discrimination for their involvement with or
relationship to those covered by the Rehabilitation Act.1"

6 29 U.S.C. § 794 (1988).
Consolidated Rail v. Darrone, 465 U.S. 624 (1984).
29 U.S.C. § 794(a) (1988).

' See Chalk v. United States Dist. Court, Cent. Dist. of Cal., 840 F.2d 701 (9th Cir. 1988);
Doe v. Attorney Gen. of the United States, 941 F.2d 780 (9th Cir. 1991) (extends coverage of the
Rehabilitation Act to federal agencies for acts of discrimination against persons with AIDS).

1" See Ray v. School Dist. of DeSoto County, 666 F. Supp. 1524 (M.D. Fla. 1987); Local
1812, Amer. Fed'n of Gov't Employees v. United States Dep't of State, 662 F. Supp. 50, 54
(D.D.C. 1987).

" No case yet has examined the full scope of associational rights available to those without
infection suffering discrimination as a result of their identification or association with persons who

19921
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As to the defendants covered by the Rehabilitation Act, note that
the Act does not cover all employers.1" It does not parallel the coverage
of Title VII or the Age Discrimination in Employment Act, which ap-
plies generally to all federal grant recipients or employers in interstate
commerce, defined as those with fifteen or more employees.'3 The Re-
habilitation Act does cover federal grant recipients, which virtually by
definition include all state and local governmental activities, public ed-
ucation programs (including Head Start and colleges and universities),
public safety and corrections agencies, and Medicaid providers.' 4 Note
further that the provider is subject to the Rehabilitation Act's cover-
age, even if the victim of alleged discrimination may not be a Medicaid
patient. 5 Thus virtually all hospitals, and many nursing homes and pri-
vate physicians, may be subject to the Rehabilitation Act for all of the

are HIV infected or AIDS afflicted. Under traditional Title VII analyses, 42 U.S.C. § 2000e,
whites have been found to have standing to seek redress for discrimination suffered as a conse-
quence of their association with persons in protected classes. See Johnson v. Branch, 364 F.2d 177
(4th Cir. 1966), cert. denied, 385 U.S. 1003 (1967) (upholding standing for white person associat-
ing with "negro"). A similar argument would be available for an uninfected person whose associa-
tion with an infected person caused the uninfected person to suffer discrimination, particularly in
light of the explicit intended parallel under the Rehabilitation Act to Title VII; in addition, the
uninfected person may qualify for status under the Act as one "perceived to be handicapped." 29
U.S.C. § 794(a).

"2 The Rehabilitation Act generally prohibits discrimination "under any program or activity
receiving Federal financial assistance or ... any program or activity conducted by any Executive
agency or by the United States Postal Service." 29 U.S.C. § 794(a) (1988).

13 Compare the definition of "employer" subject to the restrictions contained in Title VII of
the Civil Rights Act of 1964, generally barring discrimination because of race, color, religion, sex,
or national origin: "The term 'employer' means a person engaged in an industry affecting com-
merce who has fifteen or more employees for each working day in each of twenty or more calendar
weeks in the current or preceding calendar year, and any agent of such person. 42 U.S.C. §
2000e(b).

14 As defined by the Rehabilitation Act,
the term 'program or activity' means all of the operations of
(1)(A) a department, agency, special purpose district, or other instrumentality of a

State or local government; or
(B) the entity of such State or local government that distributes such assistance and

each such department or agency (and each other State or local government entity) to
which the assistance is extended, in the case of assistance to a State or local government;

(2)(A) a college university, or other postsecondary institution, or a public system of
higher education; or

(B) a local educational agency . system of vocational education, or other school
system; . ..

29 U.S.C. § 794(b) (1988).
11 See Kenneth E. Labowitz, Refusal to Treat HIV-AIDS Patients: What Are the Legal

Obligations?, 28 TRIAL 58 (March 1992), and authorities cited therein.
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patients served.1"
In addition, section 503 of the Rehabilitation Act provides that

federal contractors must take affirmative action to employ handicapped
persons. 1

7 However, no private right of action exists for violations of
this provision. The sole remedy for a person alleging discrimination by
a federal contractor provides for agency enforcement under the Depart-
ment of Labor's Office of Contract Compliance Programs.18

Congress has enacted the Americans with Disabilities Act of
19901 (ADA). The ADA, among many other provisions, broadens cov-
erage of handicapped discrimination prohibitions to be coextensive with
those provided for racial minorities, women, and persons over forty
under the parallel civil rights laws.20 Thus persons with AIDS, HIV
infection, or those perceived to be so afflicted will be entitled to be free
from discrimination in employment (for employers with fifteen or more
employees), public accommodations, and other aspects of interstate
commerce, such as public transportation. With the effective date of the
ADA of July 26, 1992, the federal law has become as expansive as the

16 A cause of action was sustained under the Rehabilitation Act against a physician for re-
fusing to perform surgery on an HIV-infected patient. Glanz v. Vernick, 750 F. Supp. 39 (D.
Mass. 1990), subsequent opinion, 756 F. Supp. 632 (1991). See also United States v. Baylor
Univ. Medical Ctr., 736 F.2d 1039 (5th Cir. 1984), cert. denied, 469 U.S. 1189 (1985); but see
Trageser v. Libbie Rehabilitation, Inc., 690 F.2d 87 (4th Cir. 1981), overruled, Consolidated Rail
v. Darrone, 465 U.S. 624 (1984).

The Glanz case raised the interesting proposition of whether a cause of action survives the
death of the victim of discrimination. The Court, looking to state law, upheld the survivorship of
the action for compensatory damages, thereby eliminating the "perverse incentive" for a discrimi-
nating party to act unlawfully "[g]iven the high mortality of AIDS patients." Glanz, 750 F. Supp.
at 45. The Court, again looking to state law, held that the claim for punitive damages abated at
the death of the plaintiff. Id., at 44.

11 29 U.S.C. § 793 (a) provides: "... the party contracting with the United States shall take
affirmative action to employ and advance in employment qualified individuals with handicaps

IS "If any individual with handicaps believes any contractor has failed or refused to comply
with the provisions of a contract with the United States, relating to employment of individuals
with handicaps, such individual may file a complaint with the Department of Labor." 29 U.S.C. §
793(b) (1988).

The courts are virtually unanimous in their conclusion that no private right of action exists
under Section 503 of the Rehabilitation Act. See. e.g., Painter v. Horne Bros., Inc. 710 F.2d 143
(4th Cir. 1983).

" Public Law No. 101-336, July 26, 1990, codified as 42 U.S.C. § 12101, et seq.
10 The definition of "employer" under the ADA is identical to that utilized under Title VII.

Compare 42 U.S.C. § 12111(5) with 42 U.S.C. § 2000e(b).
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Virginia statutory definition of "public accommodations."21 The ADA
contains an expansive definition of that term beyond the traditional
Civil Rights Act concept of hotels and restaurants bearing on interstate
commerce. 22 The ADA specifically includes such places as physicians'
offices within the scope of its anti-discrimination provisions.23

In 1989, Congress amended the Federal Fair Housing Law2' to
include protections for the rights of the handicapped in access to hous-
ing.25 The amendments presumably will standardize the treatment of
handicapped persons generally, and of those with AIDS specifically,
under fair housing schemes. These issues previously have been treated
on a local or state basis. A harbinger of cases to come is a recent case
in Belleville, Illinois, in which the Fair Housing Law was enforced
against the local government. 2

' The City of Belleville had attempted to
prevent the installation of a group home for persons with AIDS
through restrictive zoning changes.27 The case ultimately settled as the
city agreed to allow the opening of the group home.

From the limited precedential experience with AIDS cases, it is

11 Cf., the definition of "public accommodation" contained in the Rights of Persons with
Disabilities Act, VA. CODE ANN. § 51.5-44(B) (Michie 1990), set out in the text accompanying
note 35 infra.

The Supreme Court found support in the commerce clause of the United States Constitu-
tion, Art. I, § 8, cl. 3, for the proposition that racial discrimination by private enterprises that
impeded interstate travel could be prohibited by the federal government. In Heart of Atlanta
Motel, Inc. v. United States, 379 U.S. 241 (1964), the Court found that racial discrimination in
the operation of a hotel or motel constituted a burden on interstate commerce, based upon over-
whelming evidence that such discrimination impeded the right of blacks to interstate travel. Simi-
larly, in Katzenbach v. McClung, 379 U.S. 294 (1964), the Court upheld the application of the
Civil Rights Act of 1964, 42 U.S.C. § 2000a, against a restaurant that received a substantial
portion of food it purveyed in interstate commerce.

28 The Americans with Disabilities Act defines as places of "public accommodation" an ex-
tensive list of establishments, 42 U.S.C. § 12181(7), including "place of lodging," "establishment
serving food or drink," "place of exhibition or entertainment," "place of public gathering," "sales
or retail establishment," "station used for specified public transportation," "place of public display
or collection," "place of recreation," "private school or other place of education," and, at §
12181(7)(F), "a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe
repair service, funeral parlor, gas station, office of an accountant or lawyer, pharmacy, insurance
office, professional office of a health care provider, hospital or other service establishment."

2' 42 U.S.C. § 3601-31 (1988).
28 Fair Housing Amendments Act of 1988, Public Law No. 100-430, 1988 U.S.C.C.A.N.

(102 Stat.) 1619 (codified as amended at 42 U.S.C. §§ 3601-31 (1988)) [Fair Housing Act]. The
act added the handicapped to those who may be "aggrieved persons" and who may file complaints
under the Fair Housing Law. 42 U.S.C. § 3602 (h), (i).

' Baxter v. City of Belleville, 720 F. Supp. 720 (S.D. Ill. 1989).
I ld. at 722-24.
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evident that the Rehabilitation Act in the AIDS context protects more
than simply access to services or employment. The Rehabilitation Act's
prohibition against any discrimination based solely upon one's handi-
capped status has been applied to restrict an employer's ability to test
employees for the presence of HIV antibodies.18 Informally, the Reha-
bilitation Act's prohibitions have convinced institutions such as hospi-
tals to dismantle wards segregated for those with AIDS.

B. Virginia law

I. The Rights of Persons with Disabilities Act

For reasons unrelated to AIDS, Virginia enacted the Virginia
Rights of Persons with Disabilities Act29 (the "Virginia Act"), a model
of the Federal Rehabilitation Act. The Virginia Act expressly extends
protections to those in Virginia not otherwise covered by the Rehabili-
tation Act. Originally enacted in 1975, the Virginia Act is by its terms
an analog of the Rehabilitation Act; in practical application, those
seeking to apply the Virginia Act have relied upon precedents estab-
lished under the Rehabilitation Act in the absence of any reported au-
thority under the Virginia Act."0

AIDS coverage under the Virginia Act remains an unexplored is-
sue. The Supreme Court of Virginia has yet to accept and rule on any
matter arising under the Virginia Act, involving any disability.3' How-
ever, every Virginia Circuit Court considering the question has treated

"s Glover v. Eastern Neb. Community Office of Retardation, 686 F. Supp. 243 (D. Neb.
1988), affd, 867 F.2d 461 (8th Cir.), cert. denied, 493 U.S. 932 (1989).

29 VA. CODE ANN. § 51.5-40 to 51.5-46 (Michie 1990).
3o Chief Judge Turk in the United States District Court for the Western District of Virginia

has held that there is a one year statute of limitations applicable to causes of action arising under
the Rehabilitation Act in Virginia, since the analogous state statute is the Rights of Persons with
Disabilities Act, which carries such a limitations period. Eastman v. Virginia Polytechnic Institute
and State Univ., 732 F. Supp. 665 (W.D. Va. 1990), aff'd, 939 F.2d 204 (4th Cir. 1991).

The Fourth Circuit opinion in Eastman, while not addressing the specific issue of the parallels
between the Rehabilitation Act and the Virginia statute, is noteworthy for its discussion of the
scope of compensatory damages available to a prevailing party under the Rehabilitation Act.

3' There appears to be no substantive difference between a "handicap" for purposes of the
Rehabilitation Act and a "disability" under the Rights of Persons with Disabilities Act in Vir-
ginia. As can be seen from the definitions applied to each term, the acts have virtually identical
coverage and the terms appear to be interchangeable. Compare 42 U.S.C. § 3602 with VA. CODE

ANN. § 51.5-3.
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AIDS as a disability for purposes of the Act. 2 The Virginia Act differs
significantly from the federal law. For example, under the Virginia
Act, all Virginia employers appear to be subject to the Virginia Act's
coverage.33 There is no minimum number of employees required for
coverage; one employee, therefore, is sufficient to invoke the Virginia
Act's provisions. 8

In addition, the activities subjected to coverage under the Virginia
Act are far more extensive than under the current federal law, because
of the protection afforded the disabled for access to "public accommo-
dations." The definition of "public accommodation" under the Virginia
Act, 5 is much more expansive than that utilized in the Civil Rights
Act of 1964, which generally dealt with accommodations (hotels and
restaurants) "affecting interstate commerce."" The Virginia definition
includes "all common carriers, . . . restaurants, hotels, lodging places,
places of public accommodation, amusement or resort, and other places
to which the general public is invited . . . . , Thus, coverage of the
Virginia Act would appear to extend to all offices and other facilities to
which the public is invited, including physicians', dentists', and lawyers'
offices.38

Most significantly, the Virginia Act does not include any reference
to those perceived to be disabled, who are included among the coverage
of the Rehabilitation Act. The Virginia Act expressly covers those with
disabilities, but is silent as to any protections afforded those who are
not disabled but are victims of discrimination because they were mis-
takenly thought to be disabled. The federal Act extends protections to

'. Chapoton v. Majestic Caterers, Inc., 16 Va. Cir. 46 (City of Roanoke Cir. Ct. 1989)
(asymptomatic HIV infection held to be disability); Goodfellow v. Quinn Patent Drawing Service,
Chancery No. 16627 (City of Alexandria Cir. Ct. 1986) (court specifically rejected claim that
AIDS was not disability for purposes of Virginia Act).

33 The Virginia Act contains no language limiting its application to employers with a mini-
mum number of employees. The scope of the Virginia Act is simply stated: "No employer shall
discriminate in employment or promotion practices against an otherwise qualified person with a
disability solely because of such disability." VA. CODE ANN. § 51.5-41(A) (Michie 1990).

:4 Id. This is an issue that has yet to be raised in a Virginia employment discrimination case.
36 VA. CODE ANN. § 51.5-44(B) (Michie 1990).
" 42 U.S.C. § 2000a.
37 VA. CODE ANN. § 51.5-44(B) (Michie 1990) (emphasis added).
" See Lyons v. Grether, 239 S.E.2d 103 (Va. 1977) (patient evicted from physician's office

for presence of her seeing eye dog had cause of action under predecessor statute, the White Cane
Act); Holt v. Ellenbogen, Chancery No. 89-848 (Arlington Cir. Ct. 1989) (dentist sued under
Virginia Act for refusal to treat patient with HIV; settled prior to resolution of Act's coverage).
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such persons.3 9

The courts have left unresolved the issue of coverage under the
Virginia Act for asymptomatic HIV infected persons or unaffected in-
dividuals mistakenly perceived to be so. Manifestly, HIV infected, but
asymptomatic, persons would have the same argument under Virginia
law as they do under the federal analog. The HIV infection constitutes
a sufficient impairment to qualify under the definition of disability. The
only Virginia Circuit Court case to consider this issue found in favor of
the Virginia Act's coverage for asymptomatic HIV infection.40

More complex is the issue of perceived disability. Most jurisdic-
tions, in the absence of explicit statutory language, have extended ben-
efits to individuals perceived to be handicapped.4 1 However, in January
1989, the Supreme Court of Virginia denied certiorari in a case that
presented precisely that issue, Wolfe v. Tidewater Pizza, Inc." In
Wolfe, the employer terminated the employee based entirely upon a
rumor that Wolfe was suffering from active AIDS.4 3 In fact, Wolfe had
never been infected with HIV, and was rehired when he produced a

39 "[T]he term 'individual with handicaps' means . . . any person who (i) has a physical or
mental impairment which substantially limits one or more of such person's major life activities,
(ii) has a record of such impairment, or (iii) is regarded as having such an impairment." 29
U.S.C. § 706(8)(B) (1988).

40 Chapoton v. Majestic Caterers, Inc., 16 Va. Cir. 46 (City of Roanoke Cir. Ct. 1989). See
also Benjamin R. v. Orkin Exterminating Company, Inc., 390 S.E.2d 814 (W.Va. 1990). Benja-
min R. is the single most compelling opinion to date on asymptomatic HIV as a handicap that
impacts on an individual's major life activities. The opinion, and particularly Justice Neely's ex-
tensive concurrence, sets the standard for this analysis, finding that the impact of HIV infection
upon an individual's "socialization" provides a substantial basis for finding handicapped status for
such a person. Id. The court distinguishes and rejects the recent analysis by the Supreme Court of
North Carolina in Burgess v. Your House of Raleigh, Inc., 388 S.E.2d 134 (N.C. 1990), which
found that HIV infection is not a handicap under that state's statute. The North Carolina court
found that asymptomatic HIV infection was not an impairment of any major life activity, and
reproduction or sexual enjoyment were not major life activities under the North Carolina statute.

The North Carolina legislature amended the statute governing AIDS as a communicable
disease to prohibit discrimination against those who are asymptomatic HIV infected. N.C. GEN.
STAT. § 130A-148 (1989). However, the legislature left unamended the provisions of the Handi-
capped Persons Protection Act discussed in Burgess. N.C. GEN. STAT. § 168A-3(4) (1987).

"' A number of cases, brought under statutes similar to Virginia's and lacking specific refer-
ences to perceived disabilities, "clearly stand for the rule that those perceived as suffering from a
particular handicap are as much within the protected class as those who are actually handi-
capped." Rogers v. Campbell Foundry Co., 447 A.2d 589, 591 (N.J. Super. Ct. App. Div.), certi-
fication denied, 453 A.2d 852 (1982); see also Barnes v. Washington Natural Gas Co., 591 P.2d
461 (Wash. App. 1979).

" Chancery No. C87-662 (Norfolk Cir. Ct. 1987).
43 Id.

1992]



CIVIL RIGHTS LAW JOURNAL

negative antibody test." A suit was brought under the Virginia Act,
and the employer defended by claiming that the Virginia Act did not
apply because of the absence of any disability for Wolfe.45 The trial
court granted the motion to dismiss without an evidentiary hearing, to
accommodate appellate review, which was not forthcoming. 6 The issue
remains problematic in Virginia.

2. Virginia Fair Housing Law

Virginia adopted a more expansive Fair Housing Law years before
the federal statute was amended to include handicapped persons within
its protections. The Code of Virginia includes explicit protections for
the rights of handicapped persons and those associating with them in
the purchase or lease of residences.' 7

In Whitman-Walker Clinic, Inc. v. Sibay,'8 the Arlington Circuit
Court found specifically that persons with AIDS were included within
the Virginia Fair Housing Act's coverage, despite the fact that the
term "handicap" was not then defined in the Act. 9 The case involved a
claim by an AIDS service organization that its efforts to secure a lease

44 Id.
46 Id. In Sanchez v. Lagoudakis, 486 N.W.2d 657 (Mich. 1992), virtually the same facts are

presented: a waitress was fired due to rumors that she was AIDS afflicted and promised reinstate-
ment if she produced medical evidence confirming the absence of HIV infection. The plaintiff's
claim of discrimination under state civil rights statutes was dismissed on the employer's motion for
summary judgment because the plaintiff was in fact not AIDS-afflicted. The Michigan Supreme
Court reinstated the claim based upon language in the Michigan Handicappers' Civil Rights Act,
M.C.L.A. § 37.1103(b)(i) (1989), that extended coverage to persons erroneously perceived to be
handicapped despite the absence of any handicapping condition.

48 Id.
47 VA. CODE ANN. § 36-96.3(A)(8-9) (Michie 1991) provides:

It shall be an unlawful discriminatory practice for any person:

8. To refuse to sell or rent, or to refuse to negotiate for the sale or rental of, or otherwise
discriminate or make unavailable or deny a dwelling because of a handicap of (i) the buyer
or renter, (ii) a person residing in or intending to reside in that dwelling after it is so sold,
rented or made available, or (iii) any person associated with the buyer or renter.
9. To discriminate against any person in the terms, conditions, or privileges of sale or
rental of a dwelling, or in the provision of services or facilities in connection therewith
because of a handicap of (i) that person, (ii) a person residing in or intending to reside in
that dwelling after it was so sold, rented or made available, or (iii) any person associated
with that buyer or renter.
41 Chancery No. 88-957 (Arlington Cir. Ct. 1988).
4' The Virginia Fair Housing Act was extensively revised in 1991, and a definition of "handi-

capped" is now included. VA. CODE ANN. § 36-96.1:1. The Virginia definition is virtually identical
to that included in the Rehabilitation Act, 29 U.S.C. § 706(8)(B) (1988).
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on a property as a group home had been frustrated illegally by the
landlord because the residence was to be used as a group home for
persons with AIDS.50

The recent amendments to the Federal Fair Housing law provide
the victim of housing discrimination with the option of seeking essen-
tially identical redress in either federal or state court. 51

IV. AIDS STATUTORY AND COMMON LAW CAUSES OF
ACTION IN VIRGINIA

The legal permutations of AIDS mirror the virus itself by con-
stantly evolving into new and different forms that are at once familiar
and yet novel in their application. The ingenuity of plaintiffs' lawyers
to concoct new theories or to rework old ones is unlimited in their at-
tempts to assess liability against (presumably solvent or insured) de-
fendants. Still, the Supreme Court of Virginia has recently demon-
strated that it is capable of revising our understanding of existing
common and statutory law.5 2

The likeliest scenario for litigation in connection with AIDS is
some form of discrimination or breach of confidentiality regarding the
AIDS diagnosis. These cases will arise typically in the employment re-
lationship or in the context of access to services, such as medical treat-
ment or education. Although not unique to AIDS, the relationships be-
tween the infected individual and his or her family members, sexual
partners, co-workers, and others create social and therefore legal dilem-
mas that will ultimately result in litigation.

Utilizing existing precedent and theories, the following subsections
review major areas of Virginia law implicated in the dynamic develop-
ment of the legal response to the AIDS epidemic.

" See supra, note 48.
Compare VA. CODE ANN. § 36-88 with P.L. 100-430, supra, note 24.
See, e.g., Zysk v. Zysk, 387 S.E.2d 466, corrected, opinion replaced by 404 S.E.2d 721

(Va. 1990), in which Virginia became the only American jurisdiction to reject the imposition of
liability for the knowing transmission of herpes in a non-marital consensual relationship; Myseros
v. Sissler, 387 S.E.2d 463 (Va. 1990), decided the same day, severely limited the possibility of
recovery for emotional damages in the absence of physical injury. The Court in Myseros relied on
its prior holding in Hughes v. Moore, 197 S.E.2d 214 (Va. 1973), a case that is factually indistin-
guishable from Myseros but which produced an opposite result.
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A. Discrimination

Discrimination in employment or in access to federally-funded ser-
vices is covered by either the Rehabilitation Act, the ADA, or the Vir-
ginia Act. 53 Persons afflicted with AIDS have been found to be "handi-
capped" for purposes of the Rehabilitation Act." Furthermore, several
Circuit Courts in Virginia have ruled that AIDS is a "disability" for
purposes of the Virginia Act.55 More problematic is the issue of
whether these acts cover asymptomatic HIV infected individuals. 6

The issue of perceived handicap or disability is more complex with
AIDS and HIV than with other handicapping conditions. The beholder
(the employer, supervisor, co-worker, customer, etc.) often views the
HIV-infected person as handicapped or disabled, and, based upon that
perception, discriminates against the infected person. Whether that in-
dividual is factually impaired, 57 from a practical standpoint, no mean-
ingful distinction exists between an individual who perceives himself to
be handicapped and one who is viewed by others as handicapped. The
essence of the wrong being addressed is the artificial limitations im-
posed upon an individual due to a beholder's belief that the infected
individual cannot meet some standard of performance.

An individual afflicted with AIDS is likely to be perceived as far
more handicapped (that is, limited in his or her abilities to perform a
particular function) than is justified by the realities of the person's con-
dition. This is particularly true in the early stages of the disease. Per-

8' See supra, notes 5-28 and 29-46, and accompanying text.
See, e.g., Shuttleworth v. Broward County, 639 F. Supp. 654 (S.D. Fla. 1986); Ray v.

School Dist. of DeSoto County, 666 F. Supp. 1524 (M.D. Fla. 1987).
5' See supra note 32.

See Benjamin R. v. Orkin Exterminating Co., Inc., supra, note 1, and authorities cited
therein.

"" The fact remains that all of us are handicapped in some ways:
Most citizens would be handicapped in playing baseball as compared to Carl Yastrzemski,
in singing as compared to Beverly Sills, in abstract thinking as compared to Albert Ein-
stein, and in the development of a sense of humor as compared to Woody Allen. Human
talent takes many forms, and within each talent is a continuum of achievement. While one
individual might be on the high end of the scale of achievement in one area, that same
individual might rank very low in another area. Woody Allen will probably never win the
Triple Crown, and Carl Yastrzemski is not likely to perform "Aida". In sum, the identifi-
cation of various gradations of handicap is not an easy task, especially if such is attempted
in a vacuum. Assessing the capability of various individuals to perform without knowledge
of the particular task under consideration and its various requirements, or without individu-
alized determination of their strengths and weaknesses, would appear to be impossible.

Garrity v. Gallen, 522 F. Supp. 171, 206 (D.N.H. 1981).
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sons with AIDS who are now perceived almost automatically to be
handicapped and incapable of working will hopefully find in the future
that evolving therapies and enhanced life expectancies following diag-
nosis will alter society's perception to the point that persons with AIDS
will be treated with no special consideration regarding their condition.

B. Access to Public Education

Access to public education was the primary focus in the first phase
of the legal system's response to the presence of persons with AIDS in
society. Enrollment or re-admission of students afflicted with AIDS was
accomplished in Virginia and elsewhere under federal prohibitions re-
garding discrimination against the handicapped.5 8 However, Virginia
law then and now prohibits the presence of students, teachers and ad-
ministrators in public school who are "suffering contagious or infec-
tious disease."' 59 Persons with AIDS and HIV infection fit clearly
within such a prohibition.

While leaving this provision undisturbed, the General Assembly
has decided to specifically address the presence of children with AIDS
in public school by requiring the Board of Education to establish guide-
lines for their attendance. The State Board of Education has estab-
lished such a policy."0 Under the terms of a separate statute, the state

" Child v. Spillane (I), Civil Action No. 87-1340-A (E.D. Va. 1987), rev'd, 866 F.2d 691
(4th Cir. 1989), as to prevailing party status of plaintiff for attorneys' fees purposes.

59 VA. CODE ANN. § 22.1-272 (Michie 1985) states that "persons suffering with contagious
or infectious disease shall be excluded from the public schools while in that condition." This sec-
tion of the Code of Virginia clearly violates the Rehabilitation Act through its effect in excluding
persons with HIV from public schools from the fact of the infection alone. Furthermore, the provi-
sion is virtually unenforceable for other diseases not spread by contact contagion. See Parents of
Child, Code No. 870901W v. Coker, 676 F. Supp. 1072 (E.D. Okla. 1987) (claims for reinstate-
ment of HIV-infected child into public school, arising under Education of the Handicapped Act,
20 U.S.C. § 1400, et seq.). School authorities have frequently cited this statute in an effort to
restrict access of students and teachers with HIV to public schools. Students with HIV have been
universally successful in gaining readmission to public schools. As a consequence, school authori-
ties have abandoned reliance on this slim reed. The next battleground will be the rights of HIV-
infected teachers to retain their teaching positions despite their condition. See Rice v. Bloomer,
Civil Action No. 87-162-A (E.D. Va. 1987) (first suit nationally by an AIDS-afflicted teacher
seeking reinstatement following diagnosis). While the Chalk decision clearly defines the rights of
HIV-afflicted teachers, see supra note 8, the question remains whether school officials will object
to a given teacher's resumption of duties. Unresolved issues include a teacher's right to preserve
the confidentiality of his or her diagnosis and the right of students, parents, and other staff mem-
bers to know of the teacher's diagnosis.

60 VA. CODE ANN. § 22.1-271.3 (Michie 1990). The Virginia General Assembly's newly-
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does not require a parent or any other person or agency to notify school
officials of the enrollment of a child with HIV or AIDS.61

As the number of HIV-infected students, teachers and administra-
tors increases, particularly as the epidemic affects more women of
child-bearing age, the challenge to the public education system to
maintain confidentiality and the right of access to education for AIDS-
afflicted and HIV infected children will become that much greater.

C. Defamation

A statement accusing another person of being afflicted with AIDS
fits squarely within the definition of the traditional common law defa-
mation as a "Slanderous Imputation[] of a Loathsome Disease."6 " In
Virginia, four types of statements, if found to be false, are actionable
as defamation per se, requiring no proof of special damages.6" Damages
are presumed to flow from the following types of defamatory state-
ments: words imputing the commission of crimes of moral turpitude;
words imputing unfitness to perform or lack of integrity in the perform-
ance of a job or office; words necessarily prejudicing a person in his
profession or trade; and words imputing infection with a contagious
disease that would exclude a person from society. 4 Presumably, an
imputation of AIDS affliction is the ultimate modern day example of
such a condition.

The key here is that the defamatory statement must be false; defa-
mation occurs only when the plaintiff is falsely stated to be AIDS-af-
flicted. Although such instances undoubtedly exist,6" to date no cases
have been filed in Virginia under this theory. One reported case in
Texas asserted a claim of AIDS-related defamation in the employment
context,66 and other cases in Georgia and Nebraska have upheld

adopted policy overrules the Fourth Circuit's decision in Child v. Spillane (II), 875 F.2d 314 (4th
Cir. 1989) (available on LEXIS, No. 88-2162, 1989 U.S.App. LEXIS 7401), and restricts the
distribution of information regarding an HIV-infected child.

* VA. CODE ANN. § 22.1-272.2 (Michie 1990).
" See RESTATEMENT (SECOND) OF TORTS § 572 (1976).
6a See Fleming v. Moore, 275 S.E.2d 632 (Va. 1981); Sateren v. Montgomery Ward & Co.,

362 S.E.2d 324 (Va. 1987) (damages claimed for per se action may include "a showing of loss of
reputation and standing in the community, embarrassment, humiliation and mental suffering").

' Id.
" See Wolfe v. Tidewater Pizza, Inc., Chancery No. C87-662 (Norfolk Cir. Ct. 1987).
" Little v. Bryce, 733 S.W.2d 937 (Tex. Civ. App. 1987).
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awards of damages for defamation in local disputes."7 Generally, a
heightened sensitivity exists among employers regarding the nature of
information given about employees and former employees for fear of
potential defamation actions. 68

D. Invasion of Privacy

What action, if any, is available to an AIDS-inflicted person when
the fact of that diagnosis is published? Assuming that no confidential
relationship is breached, there appears to be no action available in Vir-
ginia for the release of true information available to at least one person
outside of a confidential relationship. Courts have determined that
"[iun Virginia no general right of privacy exists except for the limited
right conferred by statute. . . .It is an open question whether the First
Amendment will ever permit a private person to maintain a cause of
action against someone who invades his privacy by publishing truthful
information about him." '69

At the present time, Virginia law does not recognize the common-
law right of action for interference with a right of seclusion."0 In
Falwell v. Penthouse International, Ltd.,7 1 Chief Judge Turk found it
inappropriate for a federal court to create a cause of action for invasion
of privacy where no state law recognized such a right.

11 Snipes v. Mack, 381 S.E.2d 318 (Ga. App. 1989); McCune v. Neitzel, 457 N.W.2d 803
(Neb. 1990).

" See generally Oberbroeckling v. Lyle, 362 S.E.2d 682 (Va. 1987) (employee sued em-
ployer for defamation arising out of employment relationship); THOMAS E. SPAHN, ET AL., THOSE
OTHER TORTS: PERSONAL ACTIONS OTHER THAN FOR BODILY HARM (1988).

69 16 MICHIE'S JURISPRUDENCE, Right of Privacy, § 1 (1987), (citing Friends of Phil Gramm
v. Americans for Phil Gramm in '84, 587 F. Supp. 769 (E.D. Va. 1984)). See also Evans v.
Sturgill, 430 F. Supp. 1209 (W.D. Va. 1977).

This point is discussed at length in the RESTATEMENT (SECOND) OF TORTS § 652. A cause of
action for egregious conduct has been upheld in McSurely v. McClellan, 753 F.2d 88 (D.C. Cir.
1985), Beaumont v. Brown, 257 N.W.2d 522 (Mich. 1977).

70 16 MICHIE'S JURISPRUDENCE, Right of Privacy, § 1 (1987).
71 521 F. Supp. 1204 (W.D. Va. 1981)
" Chief Judge Turk and the Fourth Circuit recently upheld the institution of a DNA testing

program by the Virginia Department of Corrections involving convicted and incarcerated felons.
The inmates who were to be subjects of the DNA testing asserted that the testing and the mainte-
nance of a DNA Data Bank violated the inmates' privacy rights. Both Chief Judge Turk and the
affirming appellate court found a blood sample is a minimal intrusion and that the testing pro-
gram bears a "close and substantial relation" to the state's goal of identifying suspects and deter-
ring recidivism among convicted felons. Both courts equated the creation of the data bank to the
maintenance of files containing fingerprint data, which implicates no privacy rights. Jones v. Mur-
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If a viable Virginia action exists for breach of invasion of a right
to privacy, it may be for unwanted surgical or medical procedures. In
Winston v. Lee, 73 the United States Supreme Court held that a crimi-
nal suspect possessed a Fourth Amendment right to refuse surgery for
the removal of an incriminating bullet.74 The Court found that such a
right existed within a constitutional "right to be left alone."17 5

A question remains whether the right to be left alone includes the
right to be free from unwanted HIV testing and the attendant anxieties
and potential discrimination which may result. Prisoners' asserted
rights to be free from HIV testing and resulting segregation have met
with mixed results in federal courts in other states.76 However, Judge
Ellis in Alexandria found the intrusion of an unwanted HIV test to be
minimal, in the context of a civilian Army employee in South Korea.7 7

Several cases have indicated that the constitutional privacy right is
restricted, perhaps severely so, with regard to the release of official
records that would reveal potentially sensitive or embarrassing informa-
tion.78 However, the recent case of Doe v. Borough of Barrington79

ray, 763 F. Supp. 842 (W.D. Va. 1991), affd, 962 F.2d 302 (4th Cir. 1992).
A recent Supreme Court of Virginia case addressed a nurse's claim that her physician had

breached a confidential relationship by making extra-judicial disclosures of the fact and nature of
her treatment. The court found that, upon receipt of a thorough, accurate medical history, the
physician impliedly promises not to violate a patient's confidence. A further exploration of the
scope of the duty of confidentiality was forestalled, however, by the court's conclusion that viola-
tion of such a duty implicated the Virginia Medical Malpractice Act, VA. CoDE § 8.01-581.1, et
seq., and the nurse, having failed to give the required notices under that Act, could not sustain her
action. Pierce v. Caday, 422 S.E.2d 371 (1992).

" 470 U.S. 753 (1985)
74 Id.
75 Id. at 766.
7' Compare Woods v. White, 689 F. Supp. 874 (W.D. Wis. 1988) (prisoner had constitu-

tional right to privacy regarding personal information such as fact of HIV positivity); Doe v.
Coughlin, 697 F. Supp. 1234 (N.D. N.Y. 1989) (segregation of HIV positive prisoners is uncon-
stitutional on privacy grounds), with Dunn v. White, 880 F.2d 1188 (10th Cir. 1989) (interests of
corrections officials in maintaining order and providing treatment outweighed privacy right of pris-
oner to withhold consensual HIV testing).

The Federal AIDS Amendments of 1988, 42 U.S.C. §§ 300c¢, et seq. (1989), will likely
define the nature of future litigation as to the privacy of correctional HIV testing. The Amend-
ments mandate the establishment of state programs for testing prisoners, with mandated confiden-
tiality of results except to corrections officials and victims of rape, who are entitled to know of
positive results only. 42 U.S.C. § 300ee-6.

" Plowman v. United States Dep't of the Army, 698 F. Supp. 627, 636 (E.D. Va. 1988).
" See Borucki v. Ryan, 827 F.2d 836 (1st Cir. 1987); J.P. v. DeSanti, 653 F.2d 1080 (6th

Cir. 1981) (no liability for release of court records related to mental evaluations of criminal de-
fendant or social history of prosecuted juveniles).
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demonstrated the frontier between legitimate governmental interest in
an individual's HIV status and "defamation" by release of true infor-
mation. The New Jersey federal district court upheld a constitutional
tort claim against a police officer and his employing municipality for
failure to adequately train the officer in the realities of AIDS. 0 The
borough's failure resulted in the officer's willful dissemination of the
confidential information that a citizen had AIDS.8 1 Broadcast of that
fact led to serious ostracization of the infected person's wife and chil-
dren. The court found that no worthwhile law enforcement purpose
could be attached to the announcement of the individual's AIDS
status.82

A number of Virginia and federal statutory provisions exist that
afford specific privacy rights in Virginia enforceable by individuals in
any context but having particular significance for persons with an
AIDS or HIV diagnosis. Both federal and Virginia 8 statutes provide
for privacy in the maintenance of educational records in any educa-
tional institution or agency, and prohibit the release of records or any
identifying information without the consent of students or parents.

Similarly, under federal 4 and Virginia85 provisions, government
agencies' release of personal information is restricted. Virginia is one of
only ten states that provides a measure of privacy protection for insur-
ance applicants and policy holders, 86 and Virginia nursing home resi-

" 729 F. Supp. 376 (D.N.J. 1990).
90 Id. at 387-90.
81 Id.
82 The author has been advised that several similar incidents have occurred in Virginia, in

which law enforcement or other government officials have broadcast an individual's HIV status in
the community in which the infected person lives. While no suits have been filed in Virginia to
date, the recurring abuse of the release of such private information will undoubtedly produce such
suits in the future.

Compare Moenius v. Stevens, 688 F. Supp. 1054 (D. Md. 1988) (state not liable for breach
of right to privacy when a jail detainee was placed in cell labelled "AIDS") with Baez v. Rapping,
680 F. Supp. 112 (S.D.N.Y. 1988) (detainee may pursue a claim of malicious treatment relating
to his AIDS condition).

83 VA. CODE ANN. § 22.1-287, et seq. (Michie 1985), imposes limitations on access to public
school students' records and largely duplicates the protections contained in FERPA.

Privacy Act of 1974, 5 U.S.C. § 552a (1988), provides for the protection of confidentiality
of information and its limited release by federal agencies.

" VA. CODE ANN. § 2.1-377 to 2.1-386 (Michie 1991), the Privacy Protection Act of 1976,
requires certain procedural steps to be taken in the collection, maintenance, use, and dissemina-
tion of data by state agencies.

" VA. CODE ANN. §§ 38.2-600 to -620 (Michie 1990). These sections contain the Virginia

19921



CIVIL RIGHTS LAW JOURNAL

dents also have a statutory right of privacy and a right to confidential-
ity of medical records.87

E. Intentional Infliction of Emotional Distress

Again, one can easily imagine factual circumstances that implicate
a cause of action for intentional infliction of emotional distress in an
AIDS context. During the early days of the epidemic, Ryan White in
Kokomo, Indiana, and the Ray brothers in Arcadia, Florida, suffered
terrible ostracization at the hands of their neighbors. An action for in-
tentional infliction of emotional distress is clearly viable in Virginia, as
the Supreme Court of Virginia announced in Chesapeake & Potomac
Telephone Company of Virginia v. Dowdy.88 In Dowdy, however, the
court overturned a favorable jury verdict based upon its conclusion that
insufficient evidence of intentional, willful, or malicious infliction of
bodily harm was produced at trial.89 The court restricted this cause of
action to the most extreme, almost criminal examples of this genre of
tort.

In Myseros v. Sissler,90 the Virginia Supreme Court entirely re-
stricted the recovery of emotional damages in the absence of any physi-
cal injury in a minor auto accident.9 1 The court made clear that in
Virginia emotional damages shall not be awarded lightly.92

F. Damages for Sexual Transmission of AIDS

The Supreme Court of Virginia has placed Virginia law into the
minority of jurisdictions with regard to damages for the sexual trans-

version of the Insurance Information and Privacy Protection Act. The Act limits disclosure of
information obtained from applicants and insurers. Remedies are provided for actual (but not
punitive) damages and attorneys' fees. Immunity is provided at § 38.2-618 for those who provide
information to insurance companies about an applicant or an insured, unless false information is
furnished with malice.

" VA. CODE ANN. § 32.1-138 (Michie 1985) defines the rights of persons in nursing homes,
including the right to privacy and the right to confidentiality of medical records.

" 365 S.E.2d 751 (Va. 1988).
89 Id. at 754.
"* 387 S.E.2d 463 (Va. 1990).

Id. at 66.
See Haddon v. Metropolitan Life Insurance Co., 389 S.E.2d 712 (Va. 1990), holding

workers' compensation to be the exclusive remedy for a Virginia employee victimized by the in-
tentional tort of "harassment and sex discrimination". Would Haddon similarly bar other inten-
tional torts, such as harassment due to HIV status or deliberate revelation of that status?
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mission of AIDS or any other sexually transmitted disease. For trans-
mission of HIV infection outside of a marital relationship, damages are
unrecoverable in Virginia.

This remarkable position was adopted by the Virginia Supreme
Court in its incomprehensible decision in Zysk v. Zysk.93 In Zysk, the
Court prohibited recovery for any damages suffered as a result of ille-
gal conduct, including the crime of fornication, which is a Class 4 mis-
demeanor.94 Mrs. Zysk sought recovery for her infection with genital
herpes, contracted during premarital intercourse with the man she later
married but ultimately divorced."5

The court rejected any possibility of recovery for what it held to be
a deliberate, knowing (but at least initially premarital) exposure of
Mrs. Zysk to Mr. Zysk's herpes infection. 96 The court found that she
consented to the commission of a crime-fornication-and as a conse-
quence could not recover for damages suffered from her unlawful
conduct.97

This decision has implications far beyond the issue of recovery for
willful or negligent transmission of herpes; clearly, transmission of HIV
is not now recoverable, outside of a marital relationship. No method or
vector of HIV transmission outside of a marital relationship, other than
transfusion of blood products, meets the requirement dictated by Zysk.
In other words, engaging in any kind of non-marital sexual act or intra-
venous drug use bars recovery for a resulting HIV infection.

This view lies distinctly in the minority. The court in Zysk cites no
other authority for its conclusion; Virginia is alone in the position taken
by the Supreme Court of Virginia in Zysk.98

The implications of Zysk extend further than a two-party situa-
tion. Will a health care provider have an obligation to advise a non-
marital sexual partner of an HIV-infected patient? Logic, medical eth-

" 387 S.E.2d 466 (Va. 1990).
Id. at 467, citing VA. CODE ANN. § 18.2-344 (Michie 1988), which states: "Any person,

not being married, who voluntarily shall have sexual intercourse with any other person, shall be
guilty of fornication, punishable as a Class 4 misdemeanor."

96 Id.

" Id. at 467-68.
97 Id.
" See, e.g., B.N. v. K.K., 538 A.2d 1175 (Md. 1988) (non-marital herpes transmission re-

covery); C.A.U. v. R.L., 438 N.W.2d 441 (Minn. App. 1989) (transmission of AIDS may be
recoverable in non-marital relationship, but defendant held to no constructive knowledge of risk of
transmission in 1984).
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ics and common law suggest that notification is better policy; does
Zysk nullify any obligation because an illegal relationship was
involved? 99

G. Quarantine, Testing and Reporting Requirements

The General Assembly has directed its primary effort to two areas
in its response to the AIDS epidemic. First, the General Assembly ad-
dressed the implications of testing individuals suspected of carrying
HIV infection. Second, the General Assembly sought to provide legal
immunities to health care agencies and providers for their actions and
inactions regarding those actually infected and believed to be so
afflicted.

Although no previous Virginia statutory or common law existed
regarding testing for any communicable disease, the General Assembly
has now established an extensive statutory scheme in response to the
HIV epidemic. This scheme legislates the rights and obligations of pa-
tients, health care agencies and providers, the Virginia Department of
Health, prosecutors, those suspected of sexual crimes and their victims,
prostitutes, funeral directors, and insurance companies and their policy
applicants and holders, among others. In addition, the 1990 session of
the General Assembly revamped the Virginia provisions providing the
Commissioner of Health with the powers of quarantine, specifically in
response to the perceived necessity of applying quarantine laws to per-
sons with AIDS who acted recklessly to endanger themselves or
others. 00

The Code of Virginia now dictates the parameters for HIV test
result confidentiality in Virginia.' 0 ' As discussed here, no statute or
case has addressed the scope of the release a testing agency could or
could not make of a patient's test results for any kind of medical test;

, Cf., DiMarco v. Lynch Homes-Chester County, 583 A.2d 422 (Pa. 1990) (physician liable
to paramour of married woman for failure to provide adequate cautions to woman about sexual
relations following exposure to hepatitis; physician knew of woman's relationship with paramour).

100 The Joint Legislative Study Commission on AIDS was created by the General Assembly
in 1988 for the specific purpose of conducting studies and hearings on the AIDS epidemic and its
impact in Virginia. In 1990, the Commission responded to the request of the Commissioner of
Health to provide effective quarantine authority that met requirements for due process for those
for whom quarantine was sought. Interviews with Commission members Richard Keeling, M.D.,
and the Honorable John Kloch, Commonwealth's Attorney for the City of Alexandria, in Alexan-
dria, Virginia (Apr. 1990).

'01 VA. CODE ANN. § 32.1-36.1.
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the provision as adopted in 1989 only responded to that void with re-
gard to HIV. The Code now specifies the persons to whom HIV test
results may be released following a consensual test; the Code permits
the test subject, health care providers, the Department of Health, and
the parents and spouse of the test subject to know the results. 102 For
the first time in Virginia statutory or common law, the Code now pro-
vides an action for sanctions against unauthorized disclosure of any test
results, including provisions for actual damages or $100, whichever is
greater, plus attorneys' fees.

Having determined who may obtain the results of consensual HIV
tests, the General Assembly also enacted provisions requiring the phy-
sicians and laboratories conducting serum tests for HIV to report posi-
tive HIV test results.103 The statute requires each physician and labora-
tory to report every positive HIV result to the local Department of
Health.' 4 Indeed, the physician (note the limitation to physicians, not
providers) is obligated to report those persons whom the physician "di-
agnose[s] or reasonably suspect[s]" is HIV infected. The statute pro-
vides no sanction against a physician for failure to make such a report.
The physician is specifically exempted from any duty to contact any
third party (i.e., spouse, sexual partner, or intravenous drug sharing
partner of the HIV infected patient) as a result of the positive test
result.' O5

102 Id. Note also that VA. CODE ANN. § 8.01-581.18 specifies that laboratory test results shall
be provided to the person who is the subject of such tests, except for tests performed by a treating
physician. This seeming contradiction is justified in the context that the physician may order a
variety of tests in the course of the therapeutic relationship, and the physician should decide when,
if at all, the patient should be advised of the fact of the performance of the test or its result.

See also Diaz Reyes v. United States, 770 F. Supp. 58 (D.P.R. 1991), affd, 971 F.2d 744
(lst Cir. 1992) (no common law duty to violate physician-patient relationship to inform family
members of patient's AIDS diagnosis).

103 VA. CODE ANN. § 32.1-36.1.
I", Id. The intended purpose of reporting of persons with HIV positive test results is to per-

mit the tracing of those with whom the infected person has had contact, either sexually or through
shared needle use, parallel to the tracing done upon diagnosis of venereal disease.

105 In other words, no action may be maintained by the third party against the provider who
has failed to take action to warn the third party of the consequence of unprotected intercourse or
sharing of needles with the infected party whom the physician has tested. Such an action is con-
ceivable under the concepts of duty embodied in the holding of the Supreme Court of California
in Tarasoff v. Regents of the Univ. of Cal., 551 P.2d 334 (Cal. 1976). The Tarasoff decision in
turn relied primarily upon § 315 of the RESTATEMENT (SECOND) OF TORTS, recently endorsed in
this context by the Virginia Supreme Court in Winston v. Marshall, 389 S.E.2d 902 (Va. 1990).
The Tarasoff implications for AIDS are discussed infra notes 136-171 and accompanying text.
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Consistent with the requirement for reporting individuals with
HIV infection, the Code provides for immunity for making reports of
those with HIV infection. 10 The Code provides that any person making
a report (presumably to the Health Department) of an HIV infected
person under the Code provisions shall be immune from civil liability
except in instances of malicious intent. Presumably, this exception
means that those making false malicious reports are not immune from
liability. The section specifies that the name of the person making such
a report shall not be disclosed.

While addressing the external aspects of HIV testing-the report-
ing requirements-the General Assembly also addressed the nature of
the relationship between the person being tested and the testing agency,
whether a specific health care provider or an institution such as a hos-
pital or clinic. Under 1989 legislation,'10 7 prior to performance of any
HIV test, the test subject must give informed consent, with the oppor-
tunity for face-to-face disclosure of test results and appropriate coun-
seling. No sanctions are provided; the General Assembly implies that
no HIV test can be performed without informed consent and the oppor-
tunity for counseling, 0 s with exceptions for blood banks and insurance
companies conducting HIV testing in connection with their regular
activities. 0 9

The issue left unaddressed concerns who shall notify and counsel
those who test positive in tests conducted by blood banks and insurance
companies. Based on minimal experience to date, those with positive

A recent Virginia suit highlights the medical and legal complications surrounding an HIV
diagnosis. In Long v. Cutter, Law No. 89-525 (City of Roanoke Cir. Ct. 1990), the plaintiff was a
patient of two Roanoke physicians. While undergoing kidney stone treatment, he requested an
HIV test because he had received 200 units of transfused blood in 1979. The test was conducted
but its positive result was not communicated to the patient. Assuming that he was HIV negative,
the plaintiff engaged in unprotected intercourse with a number of women. His suit against the
physicians for their malpractice in failing to inform him of the positive result and in depriving him
of the opportunity to seek treatment has now been resolved. Relying upon Myseros v. Sissler, 387
S.E.2d 463 (Va. 1990), Judge Weinstein in Roanoke denied his claim for emotional damages from
his anxiety for his exposure of his sexual partners to his HIV infection. None of the women who
engaged in unprotected intercourse with the plaintiff have brought an action against either the
plaintiff or his physicians, although a Tarasoff-style action potentially would be available to them.

'" VA. CODE ANN. § 32.1-38.
107 VA. CODE ANN. § 32.1-37.2.
108 The Federal AIDS Amendments of 1988, 42 U.S.C. §§ 300cc et seq., mandates the devel-

opment of state programs requiring face-to-face pre- and post-test counseling and specifies the
protocol for the provision of HIV test results.

100 VA. CODE ANN. § 32.1-37.2.
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test results from these tests appear to learn of their infection through
computer-generated forms with instructions to schedule appointments
with personal physicians or the local Department of Health for further
information. Alternately, insurance companies in particular rely on a
policy under which an applicant for coverage is advised that coverage is
being denied for unspecified reasons, and the applicant should contact
his or her personal physician to whom the reasons for the denial will be
released by the carrier.

A closely related concept is that of "deemed consent." Out of con-
cern for health care workers accidentally exposed to a patient's blood
or other bodily fluids, the General Assembly gave health workers the
authority to test patients for HIV by deeming that consent was given
for such a test at the time that treatment was initiated. 10 The provider
is obligated to provide notice of this deemed consent to the patient
prior to the initiation of treatment, presumably so that the patient can
decline the treatment under these circumstances. 1 Interestingly, the
Code provides that health care workers, whose bodily fluids are exposed
to a patient, are deemed to have consented to an HIV test for the bene-
fit of the patient; the Code apparently does not require acknowledge-
ment to impose this consent upon health care workers, including prov-
iders licensed by the state and other hospital staff.

The deemed consent section does not address the procedures or
sanctions applicable in the event that a physician does not provide his
or her patient with the requisite prior notice and the need for HIV
testing arises. Presumably, in this case the Code imposes no sanction,
and the physician would conduct the HIV testing regardless.

The Code does not address the confidentiality of the test results
nor any other disclosure of the test results. Two other recent Code
amendments mandate notification of a funeral home prior to the trans-
fer of a body infected with HIV" 2I and allow testing of human body

11* VA. CODE ANN. § 32.1-45.1.
. Id. Typically, hospitals are including a deemed consent form among the paperwork for a

patient's signature at the time of admission.
" 2 VA. CODE ANN. § 32.1-37.1. Any hospital, nursing home or correctional facility must

inform the funeral director of the fact of the presence of HIV at the time of transfer of a body.
The Code imposes no sanction provision for violation of this section. To date, the records show no
reported instance in which a funeral home employee has been infected from the preparation of an
HIV-infected body for burial. This is presumably a consequence of the extreme precautions taken
by embalmers to limit their exposure to all forms of contagion.

A recent West Virginia case highlights potential causes of action arising out of the context of
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parts used for transplantation.113

The 1990 session of the Virginia General Assembly addressed
three specific areas of concern in AIDS-related law: the testing of those
persons convicted of prostitution and those charged with sexual crimes,
and the revision of quarantine provisions to accommodate due process
concerns. As a result, individuals convicted of prostitution are now to
be tested for HIV and the results reported to the Virginia Department
of Health." 4 The small number of prosecutions for prostitution in Vir-
ginia limits the effectiveness of this provision.115 This section of the
Code of Virginia raises but does not resolve the issue of what should
occur once a person convicted of prostitution tests positive for HIV.
Does the locality thereby undertake an obligation to treat the individ-
ual with AZT or other prophylactic measures? Should that person then
be subject to civil commitment proceedings in order to restrain behav-
ior that may lead to the exposure of others to HIV? The Code leaves
these questions unanswered.

Fear of exposure to HIV now compounds the horror of sexual as-
sault. AIDS among sex offenders poses complex issues concerning pub-

the transfer of the body of a person who died of AIDS-related causes. In Funeral Serv. by Greg-
ory, Inc. v. Bluefield Community Hosp., 413 S.E.2d 79 (W. Va. 1991), a mortician sued a hospital
and the physician who had treated a man infected with HIV. The mortician claimed that he had
not been advised that the cause of death was AIDS-related when the man's body was transferred
for embalming. The West Virginia Supreme Court found no valid claim for "offensive touching"
arising from the mortician's alleged contact with the corpse's infected bodily fluids. The court also
rejected a claim for damages arising solely from the plaintiff's unreasonable fear that he would
contract AIDS when there was no evidence of actual exposure to the virus, and similarly rejected
fraud arising from the failure to advise the mortician of the cause of death.

1"a VA. CODE ANN. § 32.1-290. The Code of Virginia provides for HIV testing of anatomical
gifts intended for transplantation, based upon the finding that organs may carry the HIV infection
of a donor to the donee. Id. In one reported instance, HIV was transmitted via an anatomical
transplant from an infected donor who was killed in a traffic accident. See Human Immu-
nodeficiency Virus Infection Transmitted From an Organ Donor Screened for HIV Antibody -
North Carolina, 36 MORBDITY & MORTALITY WKLY. REP. 306 (May 29, 1987).

14 VA. CODE ANN. § 18.2-346.1.
"' Prostitutes as a class are thought to be practitioners of safer sex techniques, rarely trans-

mitting HIV via sexual acts. Many prostitutes found to be HIV infected were infected through
their intravenous drug use. "The single most important risk factor for HIV transmission in male
and female sex workers in developed countries is intravenous drug use." Pamela Gillies & Manuel
Carballo, Adult Perception of Risk, Risk Behavior and HIV/AIDS: A Focus for Intervention and
Research, 4 AIDS 943, 945 (Oct., 1990). According to testimony presented before the Joint Leg-
islative Study Commission on AIDS, approximately 200 persons were convicted of prostitution in
Virginia in 1989. Interview with Richard Keeling, M.D., member of the Joint Study Commission,
in Alexandria, Virginia (Apr. 1990).
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lic health, the interests of a fair prosecution, and the privacy of the
victims of sexual assault. The 1990 session of the Virginia General As-
sembly provided for the HIV testing of persons charged with a sexual
assault crime.1 16 The results of any HIV tests conducted on the alleged
perpetrator of a sexual assault are not admissible as evidence in a crim-
inal proceeding and are thereby not open for publication by the news
media. 11 7 Clearly, the fact that an offender may have exposed a victim
of sexual assault to HIV may be newsworthy but is also highly prejudi-
cial to the defendant. No case in Virginia has discussed whether the
fact of a sexual assault defendant's HIV infection (determined indepen-
dently of the alleged assault itself) would be admissible in his
prosecution. 18

The process established by this provision includes a hearing in
which the prosecution bears the burden to establish probable cause, or
that the alleged crime was committed, by a preponderance of evidence.
The prosecution's motion for testing shall be heard in camera, presum-
ably with counsel and notice provided to both parties. Results of the
test are not admissible in court and are not included in the case file
available to the public, but are intended for the sole benefit of the de-
fendant and the victim. 1 9 This process raises interesting and conflicting
issues of personal privacy and criminal justice; a person for whom the
presumption of innocence still applies can be compelled to submit to an
HIV test prior to the adjudication of guilt.

In response to calls in Virginia and elsewhere for quarantine of
HIV infected individuals deliberately engaging in behavior intended to
expose others to HIV, the General Assembly in 1990 enacted a whole-
sale revision of Virginia's quarantine provisions.' As with the testing

116 VA. CODE ANN. § 18.2-62. This section is the product of efforts by the Honorable John
Kloch, Commonwealth's Attorney for the City of Alexandria, and a member of the Joint Legisla-
tive Study Commission on AIDS for the General Assembly.

117 Id.
118 Cases in other jurisdictions hold that the prosecution in sexual assault cases may show

that the victim became infected with a venereal disease and that the defendant had the same
disease. See, e.g., Fields v. Arkansas, 159 S.W.2d 745 (Ark. 1942). No Virginia case has ad-
dressed the admissibility of a defendant's infection with venereal disease or HIV.

119 VA. CODE ANN. § 18.2-62.
VtO VA. CODE ANN. §§ 32.1-43 - 45, 32.1-48.01 - 48.04. These revisions were enacted at the

request Dr. Grayson Miller, the Commissioner of Health in Virginia, who found the prior proce-
dure to be substantially deficient in its protections for the rights of those for whom quarantine was
sought.
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of those convicted of prostitution, calls for a quarantine of those with
HIV infection appear blind to the long term implication of such poli-
cies. Unlike those infected with such diseases as yellow fever and ty-
phoid, some individuals with HIV have remained asymptomatic for lit-
erally decades, and some persons with active AIDS remain relatively
healthy for longer than six years. Who will bear the cost of such ex-
tended quarantine? The facility in which such quarantine could be con-
ducted is chilling to imagine. The resistance of neighbors to the instal-
lation of such a facility would be something to behold.

The newly revised quarantine procedure provides an isolation hear-
ing for persons with communicable diseases when such persons engage
in "at risk behavior" despite counseling with local or district health
officials. 2 ' The Code procedures define "at risk" behavior as the know-
ing exposure of others to a communicable disease without adequate
precautions. 2 2  The quarantine procedure includes forty-eight hour
temporary detention upon testimony of the public health official for the
locality, a hearing after notice and provision of counsel, and right of
appeal.'23 Detention of the quarantined individual must be in a facility
other than jail.124 As with certain temporary emergency civil commit-
ments for mental illness, hospital psychiatric wards typically house
quarantined individuals.2 5

H. Breach of Confidential Relationship

Shockingly, no Virginia law addresses the confidentiality of medi-
cal records. 2 6 Although virtually everyone may presume the confidenti-

... VA. CODE ANN. § 32.1-48.03.
" Id.; VA. CODE ANN. § 32.1-48.01.
:23 VA. CODE ANN. §§ 32.1-48.03 and -48.04.
134 VA. CODE ANN. § 32.1-48.03.
"2 See In Re Stilinovich, 479 N.W.2d 731 (Minn. App. 1992), which generally reviews the

standard under which it is appropriate to commit an individual who threatens to transmit his HIV
infection under a Minnesota provision comparable to the HIV commitment sections of the Code of
Virginia. The Minnesota court notes that there is no impediment to a valid civil commitment of a
person who is both HIV infected and psychotic. The court describes the different confinement
facilities in which Stilinovich was held during the various commitment proceedings brought
against him.

",e VA. CODE ANN. § 8.01-399 contains the physician-patient privilege as a matter of evi-
dence in Virginia. No physician can be compelled to testify in any civil action against his or her
patient in the absence of the consent of the patient. Consent is deemed given in many instances,
most commonly in the act of filing of a lawsuit in which the plaintiff's medical condition is at
issue. Note the distinction between the testimonial privilege contained in the Code provision and

[Vol. 3:1
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ality of medical records, neither Virginia common law nor statutory
law 127  recognizes rights and obligations concerning such
confidentiality.

1 28

The situation in Virginia mirrors that found elsewhere. Litigation
that has occurred in other states regarding the sanctity of medical
records has been contradictory as to the source of the rights being safe-
guarded.129 Cases prohibiting unwarranted disclosures of health infor-
mation suggest a basis for physicians' liability for such breaches out of
a combination of medical ethics, medical licensing provisions, patient-
physician privilege statutes, and public policy. 30 Based on this limited
precedent, an action for unauthorized disclosures in Virginia would
likely be based upon:

(1) the policy supporting the state health care licensing provisions, making

the issue raised by the negligent or willful release of a patient's medical records. The distinction is
that between compelled testimony, for which protection is provided, and negligent or willful re-
lease of information, which is not addressed to date in Virginia.

117 Although medical record privacy is typically a matter of state law, several relevant, but
limited, federal statutory privacy provisions exist. The Comprehensive Alcohol Abuse and Alco-
holism Prevention, Treatment, and Rehabilitation Act of 1970, 42 U.S.C. § 290dd-3, and the
Drug Abuse Office and Treatment Act of 1972, 42 U.S.C. § 290ee-3, create only limited access to
records concerning alcohol and drug abuse status and treatment. These acts place especially strict
confidentiality requirements on hospitals and providers receiving federal funds.

I8 Although no specific cases have arisen in Virginia, a variety of United States Supreme
Court decisions raise aspects of the "right to privacy." See Cruzan v. Director, Missouri Dept. of
Health, 497 U.S. 261 (1990); Hodgson v. Minnesota, 497 U.S. 417 (1990). The application of
such declared rights in Supreme Court cases to local, Virginia practice remains problematic.

As discussed at note 72, supra, the Supreme Court of Virginia declined to discuss at length
the obligation of confidentiality in medical records in the recent case of Pierce v. Caday, 422
S.E.2d 371 (1992). The Court made clear, however, that a patient's claim that a physician
breached her confidentiality was a tort claim subject to the requirements of the Virginia Medical
Malpractice Act, VA. CODE § 8.01-581.1, et seq., and that the notice provisions of the Act must
be complied with as a predicate to any suit for the breach.

"' Interestingly, much of the litigation surrounding disclosure of medical records has arisen
in the context of civil discovery regarding medical treatment of a litigant, in which the records of
treatment are sought from the non-party provider in the context of the scope or nature of a party's
injuries. The discovery cases attach a constitutional dimension to the privacy right of the patient
whose records are sought. See, e.g., Gutierrez v. Lynch, 826 F.2d 1534 (6th Cir. 1987).

s See, e.g., Horne v. Patton, 287 So.2d 824 (Ala. 1973). In Urbaniak v. Newton, 277
Cal.Rptr. 355 (Cal. App. 1991), the court specifically considered the constitutional tort dimen-
sions for the unauthorized disclosure by a physician of his patient's HIV status. The court found
that "improper use of information properly obtained" (i.e., HIV status) may give rise to a tort for
violation of Article I, Section 1 of the California Constitution, for violation of the patient's reason-
able anticipated privacy in his diagnosis. Id. at 360-61.

1992]



CIVIL RIGHTS LAW JOURNAL

such disclosures grounds for professional discipline; 1

(2) the policy underlying the testimonial physician-patient privilege;' 312 and

(3) the general policy based upon the Hippocratic Oath and the American
Medical or Osteopathic Association Code of Ethics. 183

Several suits elsewhere have raised the precise issue of physicians' right
to confidentiality regarding their AIDS diagnoses, amid allegations
that the health care institutions in which each worked violated that
confidentiality by advising others within the institution."

Disciplinary Rule 4-101 in the Virginia Code of Professional Re-
sponsibility places ethical responsibilities upon attorneys to protect cli-
ent confidences.135

"' See VA. CODE ANN. § 54.1-2403.1(A-B), mandating confidentiality of medical histories
taken as a "routine component" of prenatal care for the purpose of "screening pregnant women
for substance abuse". Under VA. CODE ANN. § 54.-2400(8), the Board of Medicine has the power
to discipline licensed physicians who violate applicable laws and regulations.

112 VA. CODE ANN. § 8.01-399.
133 See 2 GEORGE B. TRUBOW, PRIVACY LAW AND PRACTICE 7.0611] (1989) (noting that

"courts tend to be impressed by the ethical duty of physicians not to betray patient secrets, and a
combination of these arguments may have potent force." Id., citing Orr v. Sievert, 292 S.E.2d 548
(Ga. App. 1982).

"' See Prego v. City of New York, 541 N.Y.S.2d 995 (N.Y.App. Div. 1989) (celebrated
case of medical extern allegedly infected by carelessly discarded needle; separate claim also that
medical researcher disclosed plaintiff's identity in reporting on study of her care); Doe v. Attorney
Gen. of the United States, 941 F.2d 780 (9th Cir. 1991) (claim against FBI for its refusal to refer
Bureau employees to clinic employing AIDS-afflicted physician upheld under the Rehabilitation
Act; court rejected privacy violation claims, finding FBI had qualified immunity to breach physi-
cian's confidentiality under the circumstances and in light of state of medical knowledge in 1988);
Estate of Behringer v. Medical Center at Princeton, 592 A.2d 1251 (N.J. 1991) (liability for
hospital's failure to maintain confidentiality of treatment records of HIV-infected physician on
staff). For a personal discussion of confidentiality, see an article by a Johns Hopkins hospital
physician involved in litigation over revelation of his HIV status. Hacib Aoun, When a House
Officer Gets AIDS, 321 NEW ENG. J. MED. 693 (Sept. 7, 1989).

In Leckelt v. Board of Comm'rs of Hosp. Dist. No. 1, 909 F.2d 820 (5th Cir. 1990), the court
in a very troubling opinion upheld a hospital's termination of an AIDS-afflicted nurse. The court
found significant Leckelt's homosexuality as a basis for the hospital's distinction in its treatment
of his HIV condition compared to that of a female nurse suffering a needle stick. The court, in
approving the termination despite Leckelt's acknowledged handicapped status, found that even a
minuscule risk for HIV infection can justify discriminatory, coercive and irrational policies. Id. at
829-30.

135 VIRGINIA CODE OF PROFESSIONAL RESPONSIBILITY DR 4-101 (1986). For a detailed anal-
ysis of client confidentiality, see Mary Madigan, Confidentiality and Conflicts of Interest, 41
WASH. & LEE L. REV. 1577 (1984).
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L Breach of Obligation to Breach Confidential Relationship

Does a professional have an obligation to breach confidentiality to
prevent a greater wrong from occurring? The Supreme Court of Cali-
fornia posed this question in the famed Tarasoff v. Regents of the Uni-
versity of California.1'" Relying upon Second Restatement of Torts,
section 315, the court imposed a duty to breach confidentiality for a
psychotherapist to warn of the risk posed by the therapist's patient to a
third party. 137 The court noted that the "special relationship" that ex-
ists between therapist and patient gives rise to affirmative duties over-
riding the therapist's obligation to maintain confidentiality."'

Tarasoff defined a class of cases in which liability imposed against
a professional for the wrong committed against a third party by a per-
son in a "special relationship" with the professional. For reasons that
are not entirely clear, this area is fraught with contradictory holdings.
The Supreme Court of the United States imposed no liability against a
county social services agency that took minimal steps to protect a child
suffering abuse. The agency returned the child to the custody of an
abusive parent who thereafter rendered the child into a vegetative
state. 3 9 Shortly before this decision, the Court upheld an action impos-
ing liability against the Navy for failing to prevent a foreseeably dan-
gerous sailor from injuring others.14 0

Virginia has its own contradictory holdings in this area of law. In
Fox v. Custis,"" the Supreme Court of Virginia held that probation
authorities are not liable for injuries caused by an inadequately super-
vised probationer. In J. v. Victory Tabernacle Baptist Church,"' a
cause of action was sustained in which a parishioner sought to hold the
church liable for the tort of "negligent hiring" of a church janitor who
had sexually assaulted the parishioner. It is difficult to distinguish the

1"O 551 P.2d 334 (Cal. 1976).
"37 Id. at 343.

I [d.
DeShaney v. Winnebago County Dep't of Social Serv., 489 U.S. 189 (1989). See also

D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 1364 (3rd Cir. en banc 1992),
cert. denied, 113 S.Ct. 1045 (1993) (no "special relationship" created for public school students,
despite mandatory attendance laws; school officials not liable for sexual assaults upon students by
other students).

140 Sheridan v. United States, 487 U.S. 392 (1988).
141 372 S.E.2d 373, 376 (Va. 1988).
142 372 S.E.2d 391, 394 (Va. 1988).

19921



CIVIL RIGHTS LAW JOURNAL

logic underlying these contradictory decisions; the church authorities
seemingly have limited capabilities to investigate the criminal proclivi-
ties of their employees, and have no explicitly-stated obligation to su-
pervise the employees' activities with parishioners. On the other hand,
probation authorities are charged with responsibility for supervision of
probationers; why should those injured by their negligence have no
recourse?

The contradictions in Virginia case law are even more sharply fo-
cused in light of the recent decisions in Winston v. Marshall,4 8 and
Dudley v. Offender Aid and Restoration of Richmond, Inc.,"' in which
the Supreme Court of Virginia, for the first time, addressed the issue of
the Tarasoff "special relationship" as derived from sections 315(a) and
319 of the Second Restatement of Torts. These cases represent the ini-
tial analysis by the court of the duties that may be owed to third par-
ties by a caregiver or institution for the conduct of a dangerous person
within its custody or control.

In Marshall, the Court found an insufficient allegation of a "spe-
cial relationship" and consequently affirmed a demurrer to a suit
against the Richmond sheriff for the wrongful release of an inmate who
killed a member of the public while at large.145 In its holding, the
Court raised the possibility that a Tarasoff style duty could be imposed
under the appropriate facts. 46

That prediction came to pass in Dudley, in which the Court re-
viewed the award of a demurrer to a suit brought by the estate of a
victim of the notorious serial murderer Timothy Spencer. Ms. Dudley
was killed by Spencer after he left the premises of a halfway house to
which he had been committed to serve a prison sentence. The Court
found that the operator of the halfway house has a duty to exercise
reasonable care to control a felon so as to prevent him from causing
harm to the public."17

In reaching this conclusion, the court distinguished its earlier hold-
ings in Fox v. Custis and Marshall v. Winston. The Court found that
the parole officials in Fox did not "take charge of" their parolees and
therefore could not be charged with the duty to control parolees to pre-

US 389 S.E.2d 902 (Va. 1990).
1 401 S.E.2d 878 (Va. 1991).
148 389 S.E.2d at 904.
146 Id. at 905.
147 401 S.E.2d at 883.
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vent them from doing harm under section 319 of the Second Restate-
ment of Torts.148 In the Dudley case, Spencer was committed to the
custody of the non-profit operator of the halfway house for execution of
his sentence. The Court found the operator's responsibilities as custo-
dian of felons to be of a far greater magnitude than those of the parole
officers in Fox, thereby justifying the imposition of the duty set out in
section 319.1'1

The Court reiterated its rule announced in Marshall that public
officials such as the Sheriff are limited in their liability to a "special
duty owed to a specific identifiable person or class of persons."'160

Under this standard, Marshall and other members of the general public
lacked a viable claim against the Sheriff for the release or even the
negligently-permitted escape of a dangerous felon. But, as announced
in Dudley and in reliance upon Section 281 of the Restatement, 151 indi-
viduals within the foreseeable "given area of danger" are owed a duty
by private actors who "take charge of" dangerous felons and then allow
them to escape custody.1 52

The application of the Tarasoff type of liability in Virginia under
this rapidly evolving standard will depend on the nature of the danger
perceived to be present under the custodial arrangement and the pri-
vate versus public status of the custodian of the dangerous individual.
The concept of the necessity of a public official or institution "taking
charge" of an individual who presents a danger before a Tarasoff duty
may apply is beyond the standard imposed in this situation elsewhere.

148 Id. at 881 (quoting RESTATEMENT (SECOND) OF TORTS § 319 (1966)). Given that conclu-
sion, the question remains why the Court found that the employing church in J. v. Victory Taber-
nacle Baptist Church, supra, note 142, had liability for "negligent hiring" of the assaultive janitor
when the church similarly did not have "control" over his activities. The better reasoned approach
in these irreconcilable cases would be to permit a plaintiff in either the probation or the "negligent
hiring" circumstances to proceed to trial on such allegations.

14' Dudley, 401 S.E.2d at 881-82.
1I0 ld. at 883 (quoting Marshall, 389 S.E.2d at 905).
"' The court cites the RESTATEMENT for "that familiar principle of negligence law": "The

actor is liable for an invasion of an interest of another, if: . . . (b) the conduct of the actor is
negligent with respect to the other, or a class of persons within which he is included .. " The
Court finds "instructive" the Restatement's comment on clause (b): "In order for the actor to be
negligent with respect to the other, his conduct must create a recognizable risk of harm to the
other individually, or to a class of persons - as, for example, all persons within a given area of
danger - of which the other is a member." Dudley, 401 S.E.2d at 882-83 (quoting RESTATEMENT
(SECOND) OF TORTS § 281 (1966)) (alteration in original).

'" Dudley, 401 S.E.2d at 883.
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The Tarasoff line of cases from around the country includes both
acceptance and rejection of this kind of liability in claims raised
against medical professionals, primarily in the context of psychothera-
peutic or related treatment environments. 15 3 Elsewhere, physicians have
been found liable for breaches of other duties to third parties, beyond
the strict Tarasoff scenario, many of which have direct relevance to an
HIV situation. Physicians have been held to a duty to warn family
members of the presence of infectious diseases, although not as yet in
the context of HIV or AIDS.' " Similarly, physicians have been held
liable for traffic accidents caused by patients not adequately warned of
the dangers of driving under the influence of medications.15 5 Other
cases have also found a breach of physician duty in the conduct of
employment physicals or in the preparation of insurance claims
forms.15  Physicians also have been found liable for failing to comply
with laws requiring reporting of child abuse incidents.1 57

Most pointedly in the context of physicians' duties in the HIV con-
text, the most imposing authorities possible-the United States Gov-
ernment and the American Medical Association (AMA)-have explicit
policies requiring health care professionals to breach confidentiality to

'5 Compare Schuster v. Altenberg, 424 N.W.2d 159 (Wis. 1988); McIntosh v. Milano, 403
A.2d 500 (N.J.Super.Ct. Law Div. 1979), with these holdings declining to assess liability against
medical personnel: Cooke v. Berlin, 735 P.2d 830 (Ariz. App. 1987), overruled on other grounds,
784 P.2d 684, 687 (1989); Brady v. Hopper, 570 F. Supp. 1333 (D. Colo. 1983), affd, 751 F.2d
329 (10th Cir. 1984).

18 See e.g., Hoffman v. Blackmon, 241 So.2d 752 (Fla. App. 1970), cert. denied, 245 So.2d
257 (Fla. 1971) (tuberculosis); Wojcik v. Aluminum Co. of America, 183 N.Y.S.2d 351 (N.Y.
Sup. Ct. 1959) (company doctor owed obligation to employee and his family to warn of tuberculo-
sis diagnosis).

1" Cf., Gooden v. Tips, 651 S.W.2d 364 (Tex. Civ. App. 1983); Joy v. Eastern Maine Medi-
cal Center, 529 A.2d 1364 (Me. 1987); Gregory S. Sarno, Annotation, Liability of Physician for
Injury to or Death of Third Party, Due to Failure to Disclose Driving-Related Impediment, 43
A.L.R. 4th 153 (1986).

1" Wharton Transport Corp. v. Bridges, 606 S.W.2d 521 (Tenn. 1980) (allegation that phy-
sician negligently performed pre-employment physical, leading to negligent hiring of driver who
caused accident); Daly v. United States, 946 F.2d 1467 (9th Cir. 1991) (radiologist held liable to
prospective employee for negligence in conduct of pre-employment examination).

While this specific issue has not been addressed in Virginia to date, a recent case suggests
that this line of cases has application here. In Hagan v. Antonio, 397 S.E.2d 811 (Va. 1990), the
Supreme Court of Virginia held that the Virginia Medical Malpractice Act, VA. CODE § 8.01-
581.1, et seq., applies to malpractice alleged to have been committed in the context of a pre-
employment physical.

... Bolton v. Jones, 401 N.W.2d 894 (Mich. App. 1986), vacated, 426 N.W.2d 183 (Mich.
1988), rev'd, 444 N.W.2d 526 (Mich. 1989).
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prevent the spread of HIV infection. That the federal government and
the physicians' professional association believe that such a duty exists
represents very strong evidence of the legal imposition of a duty in this
context.

The Centers for Disease Control (CDC) expressed its position in a
health care guideline:

Sexual partners and those who share needles with HIV-infected persons are at
risk for HIV infection and should be routinely counseled and tested for HIV
antibody. Persons who are HIV-antibody positive should be instructed in how
to notify their partners and to refer them for counseling and testing. If they
are unwilling to notify their partners or if it cannot be assured that their
partners will seek counseling, physicians and health department personnel
should use confidential procedures to assure that the partners are notified.1 58

The AMA similarly sanctions the third-party duty to warn im-
posed in an HIV situation:

[A] physician who knows that a seropositive patient is endangering a third
party faces a dilemma. The physician should attempt to persuade the infected
individual to refrain from activities that might result in further transmission
of the disease. When rational persuasion fails, authorities should be notified so
that they can take appropriate measures to protect third parties. Ordinarily,
this action will fulfill the physician's duty to warn third parties; in unusual
circumstances, when all else fails, a physician may have a common law duty
to warn endangered parties.'59

The American Hospital Association imposes a similar duty.160

In the context of a Virginia health professional, this overlay of
common law and professionally imposed duties is substantially modified
by Code of Virginia § 32.1-36. Limited to physicians, this section pro-
vides immunity from Tarasoff third party suits for failing to notify any
third party other than the local health department."" Physicians are

'" Public Health Service Guidelines for Counseling and Antibody Testing to Prevent HIV
Infection and AIDS, 36 MORBIDITY & MORTALITY WKLY. REP. 509, 513 (August 21, 1987)
(emphasis added).

'49 AMA Council on Ethical and Judicial Affairs, Ethical Issues Involved in the Growing
AIDS Crisis, 259 JAMA 1360, 1361 (March 4, 1988).

'40 See AMERICAN HOSPITAL ASSOCIATION, AIDS TASK GROUP OF THE AMERICAN ACADEMY
OF HOSPITAL ATrORNEYS 37 (1988).

'"' VA. CODE ANN. § 32.1-36 (Michie 1991).
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supposed to report all persons "diagnose[d] or reasonably suspect[ed]"
of HIV infection.162

The immunity provided does not make sense. If the goal is to en-
courage reporting, why is failure to make reports rewarded with
Tarasoff immunity?

Without question, a health care professional reporting to the
Health Department the name of a person with HIV is immune from
any cause of action. In fact, immunity for such disclosure is explicitly
included in Code of Virginia § 32.1-38.163 It is likely to be the state of
the common law as well.164

Under the right circumstances, it would seem that a cause of ac-
tion is available to a person infected because of a physician's failure to
(1) notify the local health department of a known HIV carrier, and (2)
notify a third party known to be at risk. Given the gross nature of the
immunity provided for acts directly contrary to established common
law, professional duties imposed by the CDC and AMA, and common
sense, there would seem to be an action available under 42 U.S.C.
§ 1983 for the state's denial of a property right, that is, the right of
the newly-infected person to be free from the infection. 165 If the physi-
cian relies upon the statutory immunity as a defense, it seems as
though the state deprived the plaintiff of property rights, akin to the
right to procreate166 and the right to be secure in one's person from
unwanted intrusion.16 7 This issue will certainly provide a major battle-
ground in the future. "

In sum, a Virginia health care professional would seem to have
maximum security in making reports to the local health department.
No successful suits have been brought against a professional for an ap-
propriate breach of confidentiality, but failure to take action dictated

162 Id.
'63 VA. CODE ANN. § 32.1-38 (Michie 1991).
1" Simonsen v. Swenson, 177 N.W. 831 (Neb. 1920).
-6- 42 U.S.C. § 1983 (1988).
146 Skinner v. Oklahoma, 316 U.S. 535 (1942).
167 Winston v. Lee, 470 U.S. 753 (1985).
14 This issue is predicted, but not resolved, by Judge T.S. Ellis III in Mcllwaine v. Prince

William Hosp., 774 F. Supp. 986 (E.D. Va. 1991). Tyrone and Valeria Mcllwaine sued several
health care providers for failing to advise Tyrone of his HIV infection when he was treated for a
drug overdose; the suit's allegations included a claim that Tyrone infected Valeria subsequent to
the time that he was treated for the overdose and, incidentally, tested for HIV. Tyrone was a
Virginia Department of Corrections inmate at the time of the treatment.
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by circumstances may expose the professional to liability. 169

Finally, the duties imposed on other professionals under a Tarasoff
style theory should not be overlooked. What obligation is imposed upon
a lawyer, for example, whose client makes known an intent to expose
third-parties to the client's HIV infection? Disciplinary Rule 4-
101(D)(1) imposes an obligation on Virginia lawyers to prevent a client
from committing a crime revealed in confidence by the client to his or
her lawyer.17 The Delaware Bar recently issued an ethics opinion
under these facts that a lawyer has no duty to reveal a client's intention
of continuing a sexual relationship with a third party despite the cli-
ent's unrevealed HIV infection.1 71

J. Implications for Jail and Prison Inmates and the Mentally Im-
paired and Substance Abusing

AIDS in institutions presents almost limitless legal dilemmas. The
first few cases indicate the tip of the litigation iceberg by testing the
limits of inmates' privacy against the compelling need of order and dis-
cipline in the institution.17 2 Courts presented with this issue have been
divided in their resolutions of this inherent conflict. 7 3

Two issues certainly will be litigated in the future: first, the right
of infected inmates to treatment for HIV and AIDS, and, secondly, the

'" See generally Kenneth E. Labowitz, Beyond Tarasoff: AIDS and the Obligation to
Breach Confidentiality, 9 Sr. Louis U. PuB. L. REV. 495 (1990); Joseph D. Piorkowski, Between a
Rock and a Hard Place: AIDS and the Conflicting Physician's Duties of Preventing Disease
Transmission and Safeguarding Confidentiality, 76 GEO. L. J. 169 (1987). See also Diaz Reyes v.
United States, 770 F. Supp. 58 (D.P.R. 1991), aft'd, 971 F.2d 744 (1st Cir. 1992) (no common
law duty to violate physician-patient relationship to inform family members of patient's AIDS
diagnosis).

170 VIRGINIA CODE OF PROFESSIONAL RESPONSIBILITY DR 4-101(D)(1) (1991). See Virginia
State Bar Council, Formal Op. 1355 (1990) (citing Virginia State Bar Council, Formal Op. 560
(1984)).

171 Delaware State Bar Professional Ethics Committee Opinion 1988-2. See Home Budget
Loans, Inc. v. Jacoby & Meyers Law Offices, 255 Cal. Rptr. 483 (Cal. App. 1989) (discussing
Tarasoff duty as applied to lawyers in commercial matter); but see Fortson v. Winstead, Mc-
Guire, Sechrest & Minick, 961 F.2d 469 (4th Cir. 1992) (law firm that furnished tax opinion to
real estate partnership did not owe a duty of disclosure to investors in that venture).

17 See Woods v. White, 689 F. Supp. 874 (W.D. Wis. 1988), aff'd, 899 F.2d 17 (7th Cir.
1990) (prisoner had constitutional right to privacy regarding personal information such as fact of
HIV positivity); Doe v. Coughlin, 697 F. Supp. 1234 (N.D.N.Y. 1989) (segregation of HIV posi-
tive prisoners is unconstitutional on privacy grounds).

'7 Cf., Borucki v. Ryan, 827 F.2d 836 (1st Cir. 1987) (no liability for release of information
contained in court-ordered mental evaluation of criminal defendant).
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appropriate placement of infected inmates and staff within the facility.
Stated another way, the latter issue focuses on the right of uninfected
inmates and staff to be free from the anxiety and reality of exposure to
infected inmates and staff.

The United States Supreme Court has held that deliberate indif-
ference to a prisoner's serious illness states a cause of action under 42
U.S.C. § 1983. 4 The standard of care for HIV infected persons is the
administration of AZT to individuals with T-4 cell counts of 500 or
below.1 75 Is then the prison system failing the health needs of its pris-
oners if AZT therapy is not offered to those known to be HIV in-
fected?1 76 Must the prison system test all of its inmates to determine
those in need of such therapy?

Similarly, it is judicially unresolved whether a prison system can
and should segregate its facilities to set up separate (but equal?) pro-
grams and institutions for HIV infected inmates. In Harris v.
Thigpen,1 7 Alabama's system of HIV segregation for its inmates and
correctional staff was rejected, and the district court was directed to
devise a scheme for the incarceration of those with HIV to provide ade-
quate access to medical care and law libraries.17 8 It remains to be seen
if this position will be the direction taken in Virginia and elsewhere. 179

The staffing problems in such a segregated system are manifest.
Equally unresolved are the issues raised by HIV infected staff and their
appropriate placement. These unresolved issues include the ability of
correctional officers to decline assignment to such segregated AIDS

174 Estelle v. Gamble, 429 U.S. 97 (1976); see also Bowring v. Godwin, 551 F.2d 44 (4th
Cir. 1977).

18 See, e.g., Douglas D. Richman, et al., The Toxicity of Azidothymidine (AZT) in the
Treatment of Patients with AIDS and AIDS-Related Complex, 317 NEw ENG. J. MED. 192 (July
23, 1987); Schmitt, et al., Neuropsychological Outcome of Zidovudine (AZT) Treatment of Pa-
tients with AIDS and AIDS-Related Complex, 319 NEW ENG. J. MED. 1573 (Dec. 15, 1988).

17. Cf., McDuffie v. Rikers Island Medical Dept., 668 F. Supp. 328 (S.D.N.Y. 1987) (Segre-
gation of inmate following misdiagnosis of AIDS not deliberate indifference under the
circumstances).

177 941 F.2d 1495 (11th Cir. 1991), rev'g, 727 F. Supp. 1564 (M.D. Ala. 1990). The district
court opinion was remarkable for its approval of Alabama correctional facilities and staff segrega-
tion among those with HIV infection and those free from the infection.

178 Id.
1' In this regard, see David J. Rothman & Eileen A. Tynan, Advantages and Disadvantages

of Special Hospitals for Patients with HIV Infection, 323 NEw ENG. J. MED. 764, 766 (Sept. 13,
1990), in which the authors strongly discourage the creation of "HIV-only" hospitals, as en-
gendering "an unacceptably low quality of care" in addition to the promotion of negative stere-
otyping and bias against those with HIV disease.
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systems, as well as the ability of inmates and other staff to learn of the
HIV status of officers.

The issue of HIV transmission within jails and prisons is difficult
to address under current mores and laws. Although homosexual activity
is illegal and prohibited by prison and jail regulation, it has been
known to occur.180 The Zysk case"8' and sovereign immunity would
likely bar recovery for HIV transmission among consenting inmates,
but should condoms be distributed among inmates to prevent HIV
transmission from sexual conduct in the institution that the staff knows
to be occurring?

The rights of the mentally retarded both in institutions and in
community-based programs are likely to be the most difficult to resolve
of any group of people. The institutionalized have the same right to
treatment as the incarcerated.18  Those persons known to be HIV in-
fected must receive treatment. Therefore, do mental institutions and
group homes have the obligation to test all residents for HIV infection?
Does the hospital or group home have the obligation to prevent HIV
transmission among the residents, presumably by preventing sexual ac-
tivity and/or intravenous drug use? Are state mental health employees
immune from imposition of liability? 8 s

Finally, what obligations are imposed upon those working in the
community with mentally impaired or substance abusing persons? Does
a health care worker have an obligation to report individuals known to
be HIV infected but who continue to share needles and have sex? Can

180 Both consensual and non-consensual sexual conduct in prisons and jails have significant
AIDS implications. In Doe v. Coughlin, 523 N.Y.S.2d 782 (1987), cert. denied, 488 U.S. 879
(1988), the state was found to have a substantial interest in preventing the spread of communica-
ble diseases in properly exercising its discretion in prohibiting an HIV-infected inmate from shar-
ing a conjugal visit with his wife.

Numerous cases have found the infliction of sexual assault upon inmates to constitute cruel
and unusual punishment prohibited by the Eighth Amendment. See, e.g., Dawson v. Kendrick,
527 F. Supp. 1252 (S.D. W.Va. 1981) (county jail); Ramos v. Lamm, 639 F.2d 559 (loth Cir.
1980), cert. denied, 450 U.S. 1041 (1981) (state prison). The risk of transmission of AIDS serves
only to enhance the deprivation of rights and human dignity caused by such assaults.

-'6 387 S.E.2d 466, corrected, opinion replaced by 404 S.E.2d 721 (1990); see supra notes
93-99 and accompanying text.

18 Smith v. Wendell, 390 F. Supp. 260 (E.D. Pa. 1975).
See Vosburg v. Department of Social Services, 884 F.2d 133 (4th Cir. 1989) (immunity

for social services workers acting within scope of employment). Compare Stoneking v. Bradford
Area Sch. Dist., 882 F.2d 720 (3rd Cir. 1989), cert. denied, 110 S. Ct. 840 (1990) (custodial
relationship not required to impose liability for "deliberate indifference" to hazard to high school
student sexually abused by teacher).
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a meaningful therapeutic relationship exist if a worker must report to
the Health Department the risk activities of the client?

K. Nuisance

One who negligently or intentionally exposes others to HIV infec-
tion through sexual contact or intravenous drug use meets the definition
of a nuisance, subject to a cease and desist injunction. This approach
has been used in Palm Beach County, Florida, and Minneapolis, Min-
nesota in civic attempts to regulate HIV transmission through the clos-
ing of book stores and video parlors in which high risk activities oc-
curred.8 4 The Code of Virginia contains similar authority.'8 5 Recently,
the Supreme Court of Virginia held that, under appropriate circum-
stances, a party may be liable for the acts of others, where such acts
constitute a nuisance.' The combination of the statutory and case law
provides a solid basis on which either Virginia prosecutors or individu-
als could proceed against a facility in which activities at high risk for
HIV transmission were permitted to occur.

L. Product Liability: Blood and Blood Products

The infection of blood and blood products with HIV has generated
and will continue to generate claims against hospitals and health care
providers for the negligent transfusion of tainted blood resulting in
HIV infection of the recipient patient. In addition, claims have been
and will continue to be made against blood banks for negligence and
breach of contract related to HIV-infected blood, failure to adequately
screen donors to identify those who are HIV-infected or at high risk for
such infection, and improper testing or identification of HIV-infected
blood. At least two such suits have been filed in Virginia to date. 8 7

18 See Movie & Video World v. Board of County Comm'rs, 723 F. Supp. 695 (S.D. Fla.
1989); Doe v. Minneapolis, 693 F. Supp. 774 (D. Minn. 1988), affd, 898 F.2d 612 (8th Cir.
1990).

1 See VA. CODE ANN. § 4-81 (Michie 1988).
184 Packett v. Herbert, 377 S.E.2d 438 (Va. 1989).
187 Robinson v. Richmond Metropolitan Blood Serv., Inc., Law No. LR-3763-2 (City of

Richmond Cir. Ct. 1990); Roe v. Richmond Metropolitan Blood Serv., Inc., Law No. LS-420,
(City of Richmond Cir. Ct. 1990). Both Robinson and Roe involved transfusions after March 3,
1985, and the advent of tests for the presence of HIV in human blood. The Robinson case has
been settled for an undisclosed sum; the Roe case was dismissed because suit was not brought
within the two year statute of limitation contained in VA. CODE ANN. §§ 8.01-243(A) (Michie
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Primary among the issues such cases present is whether provision
of blood for transfusion is a service or a product, for purposes of deter-
mining the applicability of statutes of limitations and for implied war-
ranties under the Uniform Commercial Code.188 In 1968, the General
Assembly enacted Virginia's blood shield statute, section 32.1-297,
which limits the causes of action available for selling tainted blood. 89

Although no Virginia court has ruled on the blood-as-product-or-ser-
vice issue, other jurisdictions have been divided in their conclusions. 190

M. Worksite HIV Exposure and Access to Benefits

The initial confrontation regarding persons with AIDS in the
workplace was simply access to employment, as employers routinely ex-
cluded AIDS afflicted employees from jobs or terminated them once
their diagnoses were made known to the employers. 9 ' Having gained

1991) and 8.01-246 (Michie 1984).
'" Under VA. CODE ANN. § 8.2-314 (Michie 1965), blood as a product would carry an im-

plied warranty of fitness. As a service, the provision of blood would carry no warranties except
those expressed at the time of the delivery of the service (in practical terms, no warranties would
be expressed), and a two-year statute of limitations would apply. For breach of warranty actions
for products, at least a three-year statute of limitation would apply, with perhaps as long as five
years if a written contract covered the sale of the blood product. In Roe v. Richmond Metropoli-
tan Blood Serv., Inc., supra note 187, Judge Randall Johnson of the Circuit Court of the City of
Richmond held that the four-year statute of limitation for breaches of warranties in the sale of
goods, contained in VA. CODE ANN. § 8.2-725 (Michie 1965), did not apply to an action for
"personal injury," however characterized. See VA. CODE ANN. §§ 8.01-243 (A) (Michie 1991),
8.01-246 (Michie 1984).

... VA. CODE ANN. § 32.1-297 (Michie 1985) provides that:
No action for implied warranty shall lie for the procurement, processing, distribution or use
of whole blood, plasma, blood products, blood derivatives and other human tissue . . . ex-
cept where any defects or impurities in the said whole blood . . . are detectable by the use
of established medical and technological procedures employed pursuant to the standards of
local medical practice.

Thus, the blood shield statute bars an action for the transfusion of HIV-infected blood that was
secured from the donor during the "window" period, following the donor's infection but prior to
the development of HIV antibodies in the donor's blood. Under current standards of local medical
practice, the presence of HIV in the blood during this window period cannot be detected. How-
ever, the shield statute would not bar an action for the blood bank's failure to adequately screen
donors for high risk for HIV infection.

'" Compare Doe v. Miles Laboratories, Inc., 675 F. Supp. 1466 (D. Md. 1987); Belle Bonfils
Memorial Blood Bank v. Hansen, 579 P.2d 1158 (Colo. 1978), with Roberts v. Suburban Hosp.
Ass'n, 532 A.2d 1081 (Md. App. 1987); Perlmutter v. Beth David Hospital, 123 N.E.2d 792
(N.Y. 1954).

"' See, e.g., Goodfellow v. Quinn Patent Drawing Service, Inc., Chancery No. 16627 (City
of Alexandria Cir. Ct. 1986); Chapoton v. Majestic Caterers, Inc., 16 Va. Cir. 46 (City of Roa-
noke Cir. Ct. 1989).
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access to employment, persons with AIDS and HIV infection now con-
front substantial issues regarding their entitlement to health and other
insurance benefits as well as their participation in retirement plans.

The primary statutory guarantor of employee benefits, the Em-
ployee Retirement Income Security Act (ERISA), a92 is sure to be a
major battleground as the HIV-infected population enjoys the benefits
of longer and healthier lives through AZT and other therapies. As the
life expectancy is extended for those with HIV, so will their capability
to remain in the work force. However, the debilitating progressive ef-
fects of the disease (and perhaps treatment therapies) for those with
HIV will place ongoing demands and expenses on health insurers and
employers, with disputes likely to result in litigation.

ERISA prohibits the discharge of any employee for utilizing em-
ployer-provided health and retirement benefits.193 In addition, the Act
requires uniform application of sick leave and other benefits policies in
any given workplace. 19 As the number of persons with AIDS and HIV
infection increases, and the cost of innovative therapies expands, the
motivation will increase for employers to attempt to avoid their obliga-
tions to provide benefits in a uniform manner. 96

Curiously, no confidentiality provision of any kind exists under
ERISA. The Act provides significant remedies, including attorneys'
fees and daily sanctions against benefits plan administrators.'"

:92 29 U.S.C. §§ 1001-1461 (1988).
93 Id. at § 1140.

:94 Id.
" The most significant decision concerning AIDS and ERISA is the questionable holding in

McGann v. H & H Music Company, 946 F.2d 401 (5th Cir. 1991), cert. denied sub nor. Green-
berg v. H & H Music Co., 113 S. Ct. 482 (1992), in which a self-insured employer's right to
radically change the benefits policy covering its employees was upheld. An employee afflicted with
AIDS suffered the loss of benefits from the previous $1 million limit to $5000 as a result of the
change, which included a specific AIDS-related benefits cap. In upholding the right of the em-
ployer to terminate or to change coverage, the court did not focus on the specific impact of the
change upon the plaintiff, the sole employee losing benefits at the time of the change in coverage.
In this regard, see also Owens v. Storehouse, Inc., 773 F. Supp. 416 (N.D. Ga. 1991) (temporary
restraining order denied, permitting reduction in benefits cap from $1 million to $25,000 for
AIDS-related claims).

10" An unexpected line of cases has emerged under ERISA, reflecting what may be a signifi-
cant pattern of unfunded liability for employers. At least three cases have arisen alleging that
employers have collected health insurance plan premiums and have assured employees that they
were covered by such plans, when in fact the employer did not purchase such coverage. Only when
the employee has filed claims for significant health care expenses is it revealed that the employer
has falsely represented the coverage. See Wilson v. Feldman, No. Civ.A. 90-0263 (RCL), 1991
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Of critical significance for AIDS afflicted and HIV infected em-
ployees is the Consolidated Omnibus Budget Reconciliation Act of
1985 (COBRA),1 97 which preserves the right of an employee to main-
tain individual health insurance coverage under the employer's group
plan for eighteen months following disability or discharge. The former
employee bears the cost of the individual coverage at no more than 102
percent of the group members' cost. The benefits under COBRA are
significant for individuals who become disabled and are essentially
uninsurable. 98

The expanded presence of AIDS-afflicted and HIV-infected per-
sons in the society at large raises important issues regarding accidental
worksite exposure to HIV. Three classes of risk arise: (1) the exposure
of co-workers to an infected employee; (2) the exposure of uninfected
employees to infected customers, patients, or others seeking the services
of the employer; and (3) the exposure of persons seeking the employer's
services to infected employees. To date, the only reported accidental
worksite infections have occurred in the health care environment, as
health care workers have been exposed to the bodily fluids of infected
patients. 99

WL 197025 (D.D.C. September 18, 1990). Query: what wrong has been committed? Is ERISA
preemptive for all claims related to employee benefits plans? A line of cases has addressed
whether state law fraud claims are preempted by ERISA, which does not anticipate this situation.
If so, pre-emption leaves the employee without a remedy. The following cases uphold ERISA pre-
emption of all state law claims, including those for fraud in the operation of ERISA-governed
plans: Powell v. Chesapeake & Potomac Tele. Co., 780 F.2d 419 (4th Cir. 1985), cert. denied, 476
U.S. 1170 (1986); Dependahl v. Falstaff Brewing Corp., 653 F.2d 1208 (8th Cir.), cert. denied,
454 U.S. 968 (1981). The following cases have rejected the pre-emption argument: Perry v. P**E
Nationwide, Inc., 872 F.2d 157 (6th Cir. 1989), cert. denied, 493 U.S. 1093 (1990); Ogden v.
Michigan Bell Tele. Co., 571 F. Supp. 520 (E.D. Mich. 1983).

", 29 U.S.C. § 1168 (1988).
l Persons with AIDS or HIV infection are rendered uninsurable because their conditions

become excludable from health insurance coverage as "pre-existing conditions" at the time of
their application for original coverage.

The Attorney General has issued an opinion that the state insurance regulations are violated
by an insurer's attempt to use marital status, "living arrangements," occupation, gender, medical
history, beneficiary designation, or Zip code or other territorial classification of an applicant in an
effort to determine sexual orientation as related to insurance coverage for HIV infection. Com-
monwealth ex rel. SCC Ex parte: the Matter of adopting Rules Governing Underwriting Practices
and Coverage Limitations and Exclusions for AIDS, Case No. INS890325, Jan. 31, 1990. This
relates to the provisions of VA. CODE ANN. § 38.2-508 (1990), addressing unfair discrimination in
underwriting practices.

I" As of October 30, 1992, a total of 34 health care workers have reported to the Centers for
Disease Control that they have suffered occupationally acquired HIV infection, and another 69
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The Code of Virginia mandates a duty upon every Virginia em-
ployer to provide a safe workplace and to comply with occupational
health and safety rules and regulations.200 Again, in the HIV context,
this section has primary and direct applicability in the health care field.
The statute imposes an obligation upon the employer to strictly follow
all protocols regarding exposure to bodily fluids, disposal of waste and
other potential sources of infection, and responses to exposures.20 1 Simi-
larly, the Occupational Safety and Health Act (OSHA), 0 2 has pri-
mary application in the health care context.20 3 OSHA has proposed
regulations to protect employees from exposure to both HIV and
hepatitis.204

The accidental HIV infection of health care workers raises impli-
cations for the system of workers' compensation benefits.2 5 The Vir-
ginia provisions for workers' compensation have recently been amended
to expand the statute of limitation for HIV-related claims of occupa-
tional exposure, making HIV and asbestos exposure the only two ex-
ceptions to the general limitations period. A person suffering an occu-
pational exposure to HIV covered by workers' compensation has a two
year period of limitation from the date of the first diagnosis for HIV
infection in which to make a claim. 20 6 This provision highlights the
need for documentation of every occupational HIV exposure to insure
that the employee has a basis for making a subsequent claim.20 7

have been found with possible occupationally acquired HIV infection. Surveillance for Occupa-
tionally Acquired HIV Infection - United States, 1981-1992, 41 MORTALITY & MORBIDITY
WKLY. REP. 823, 824 (October 30, 1992).

'00 VA. CODE ANN. §§ 40.1-51.1 (Michie 1990).
201 Id.
-0- 29 U.S.C. § 654 (1988).
3I See Surveillance for Occupationally Acquired HIV Infection - United States. 1981-1992,

41 MORBIDITY & MORTALITY WKLY. REP. 823 (October 30, 1992). CDC has only documented
occupational HIV transmission among health care workers; presumably, commercial sex industry
workers have been occupationally infected as well.

'" OSHA has published regulations at 29 C.F.R. § 1910 (1991), imposing obligations upon
employers to provide HIV testing and counseling and medical evaluation to employees acciden-
tally exposed to the blood of others. In addition, the OSHA regulations require education and
training programs to prevent occupational HIV exposure.

'" See generally M. Grey Sweeney, AIDS, Health Care Workers, and Workers' Compensa-
tion in Virginia, 23 U. RICH. L. REV. 121 (1988). The only reported decision in the United States
to date involving HIV-related workers' compensation issues is J.M.F. v. Emerson, 768 S.W.2d 579
(Mo. App. 1989).

'04 VA. CODE ANN. § 65.1-52(3) (Michie 1987).
207 To date at least three claims for workers' compensation have been filed on behalf of em-
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However, the statute does not offer a specific treatment of HIV-
related conditions in the workers' compensation scheme; persons suffer-
ing occupational HIV infection must contend with a benefits structure
tailored to traumatic injury. Although HIV is clearly an "ordinary dis-
ease of life" for which coverage applies,2"' the system of compensation
offers little relief that addresses HIV-related progressive disability and
the almost unique privacy concerns raised by HIV in the workplace.2 0 9

N. Criminal Law

Is any crime committed in Virginia if a person exposes another to
HIV? A number of decisions elsewhere have upheld prosecutions of
infected individuals for attempted murder or similar crimes in biting
others, despite the impossibility of transmission of HIV under such cir-
cumstances. °10 To date, no such prosecutions have been reported in
Virginia.21 1

In sentencing HIV-infected or AIDS-afflicted criminal defendants,
trial judges will be faced with compelling arguments regarding the
HIV status of the defendant. The disease may affect the imposition of
an appropriate sentence, in consideration of the reduced life expectancy
and need for expensive and extensive treatment. One Virginia judge
has found that an HIV diagnosis for a defendant "warrants sympathy,
but not a departure" from the Federal Sentencing Guidelines.21 2 AIDS

ployees with occupationally-suffered HIV infection in Virginia. These and subsequent claims will
begin to generate the body of case law and practical experience as to how such claims will be
handled by insurers and the Workers' Compensation Commission. It is unclear what quantum of
proof will be required to disprove that the worker's HIV infection pre-existed the occupational
exposure.

2" VA. CODE ANN. § 65.1-46.1 (Michie 1987).
'" To date at least three HIV-related compensation claims have been filed with the Workers'

Compensation Commission, which maintains the records of such cases under an informal sealed
procedure. The benefits available under Virginia's program include no specific references to HIV-
related conditions or treatment, in contrast to provisions included regarding "coal worker's pneu-
moconiosis," VA. CODE ANN. § 65.1-56.1 (Michie 1987).

1 State of Indiana v. Haines, 545 N.E.2d 834 (Ind. App. 1989) (conviction for attempted
murder upheld against AIDS-afflicted man who spit and otherwise exposed police to his blood;
impossibility of transmission of AIDS under circumstances rejected as defense).

..1 See Collins v. Radford, 113 S.E. 735 (Va. 1922) (In order to constitute an attempt to
commit a crime, the act attempted must not be inherently impossible). But see VA. CODE ANN. §
18.2-51 (Michie 1988).

I'l United States v. Depew, 751 F. Supp. 1195, 1199 (E.D. Va. 1990) (Ellis, J.), aff'd, 932
F.2d 324 (4th Cir.), cert. denied, 112 S. Ct. 210 (1991). Judge Ellis goes on to conclude that
"terminally ill persons who commit serious crimes may not use their affliction to escape prison.
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and HIV were not found to be evidence of an "extraordinary physical
impairment" so as to justify a sentence other than imprisonment under
the Guidelines."'

V. CONCLUSION
As the AIDS epidemic proceeds in Virginia and throughout the

country, the limits of the known legal world will be pushed outward.
Currently perceived dilemmas will be resolved as cases are decided in
trial and appellate courts and as legislatures write laws. The task of
filling in the present gaps in Virginia jurisprudence implicated by
AIDS-related conflicts will fall to judges, lawyers, and legislators with
varying degrees of familiarity and comfort regarding the applicable law
and the disease itself.214

As with the evolution of the disease and its treatment, AIDS law
in Virginia will require ingenuity and understanding to resolve the legal
issues raised by the significant number of HIV-infected persons in Vir-
ginia. As more persons with HIV infection live longer and healthier
lives, and as the stigma inhibiting public court claims wears away,
more claimants will seek resolutions in courts, and the picture of rights
and obligations surrounding HIV will be increasingly clarified.

Were this rule otherwise, the law's deterrent effect would be unreasonably and unnecessarily di-
minished in the case of terminally ill persons." 751 F. Supp. at 1199.

SB Id., citing Federal Sentencing Guidelines § 5HI .4. Judge Ellis found that AIDS is similar
to cancer and other terminal or life threatening conditions and not entitled to consideration in
federal sentencings. Id., citing United States v. Carey, 895 F.2d 318 (7th Cir. 1990). Acknowledg-
ing the constitutional right of a defendant to medical treatment, the court granted the defendant's
motion for incarceration at the Federal Correctional Institution at Butner, North Carolina. Id. at
1200.

214 Particularly commendable are such enlightened discussions of the legal, social and medi-
cal dilemmas posed by AIDS as Justice Neely's concurrence in Benjamin R. v. Orkin Exterminat-
ing Co., Inc., 390 S.E.2d 814 (W.Va. 1990) and the cogent statement from Baxter v. City of
Belleville, Illinois, 720 F. Supp. 720 (S.D. I11. 1989), that "the public interest [with regard to
AIDS-related issues] can best be served if discriminatory actions based on irrational fears, piece-
meal information and 'pernicious mythologies' are restrained." Baxter at 734, citing School Bd. of
Nassau County v. Arline, 480 U.S. 273, 284 n.12 (1987).
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