
NOTE
UNITED STATES v. FORDICE: CURING RACIAL

DISPARITIES IN MISSISSIPPI'S INSTITUTIONS OF HIGHER
LEARNING: WILL "FREEDOM TO CHOOSE" DISAPPEAR?

INTRODUCTION

United States v. Fordice' was decided by the Supreme Court on
June 26, 1992. The case involves the university system of the state of
Mississippi, which consists of eight institutions of higher education -
five historically white and three historically black. The schools were
completely segregated through state action until Brown v. Board of
Educ.2 declared racial separation in education to be unconstitutional.
However, the landmark Brown decision has had little impact towards
eradicating the appearance of segregation in Mississippi. As of 1986,
only twenty-nine percent of the students enrolled in historically white
institutions were black; only one percent of the students enrolled in his-
torically black institutions were white.3 The Court in Fordice deter-
mined that Mississippi's system of higher education continues to be
unacceptably influenced by the state's historical (de jure) discrimina-
tory practices. The justices therefore remanded the case and placed the
burden of proof on the state to show that the present racial disparities
are not the result of state policy.4

The lower courts had decided that the state was not required to
enhance5 predominately black institutions. They applied a legal stan-
dard that required review of current state practices and policies to de-
termine whether they were racially neutral and developed and imple-

112 S.Ct. 2727 (1992).
347 U.S. 483 (1954).
Ayers v. Allain, 893 F.2d 732, 735 (5th Cir. 1990) [hereinafter Ayers I1].
United States v. Fordice, 112 S.Ct. 2727, 2735 (1992). The Court determined that the

lower courts had applied the wrong legal standard to determine whether the state had brought
itself into compliance with the Equal Protection Clause. Id. at 2737.

' Enhancement is a policy in which the legislature appropriates additional funding to the
predominately black institutions in an effort to make them comparable to the predominately white
institutions.
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mented in good faith.' The Supreme Court imposed a more rigorous
standard and declared that "even though such policies may be race-
neutral on their face, they substantially restrict a person's choice of
which institution to enter and they contribute to the racial iden-
tifiability of the eight public universities. Mississippi must justify these
policies . . . or eliminate them."7 The assertion that race-neutral poli-
cies "substantially restrict a person's choice," without an accompanying
explanation, leaves one wondering how this is accomplished. With only
one exception, the issue of the disparate admissions requirements of the
historically white and historically black universities, the Court does not
satisfactorily address how the state may substantially restrict a person's
choice of which college to attend. The burden of proof on the state
cannot be met with practicality. The only means of meeting the Court's
requirement of disproving that existing racial identifiability is attribu-
table to the state is by assuring racial proportionality in the schools or
justifying any practice that a plaintiff may challenge. 8 Another diffi-
culty with the opinion is that it did not provide any clear guidelines for
the state to follow in complying with the decision.

Although the issues presented in the lower Fordice courts were
numerous,9 this Note focuses on the scope of a state's duty with regard
to higher education and the impact the Fordice decision may have on
the higher education system in Mississippi. Part One of this Note pro-
vides a background to Fordice. Part Two examines Supreme Court de-
cisions defining the extent of a state's obligation regarding desegrega-
tion of education. Part Three discusses the extent of a state's
obligations regarding higher education as interpreted by the Fifth Cir-
cuit (the Fordice courts). Part Four comments on plausible state com-
pliance measures. Part Five discusses the impact of the ruling on Mis-
sissippi's system of higher education. Part Six offers alternative
explanations for the racial identifiability of the institutions of higher
learning. The Note concludes that the Supreme Court decision, if left
unattended, will result in a dilution of the choices and quality of higher
education for future students in Mississippi.

" Fordice, 112 S.Ct. at 2735.
7 Id. at 2738.

I Id. at 2748 (Scalia, J., dissenting).
Issues presented at trial included: admissions standards, faculty and administrative staff

recruitment, program duplication, on-campus discrimination, institutional funding disparities, and
satellite campuses. United States v. Fordice, 112 S.Ct. 2727, 2734 (1992).

[Vol. 3:2



UNITED STATES V. FORDICE

I. BACKGROUND TO FORDICE

The plaintiffs are a certified class consisting of "all black citizens
residing in Mississippi, whether students, former students, parents, em-
ployees or taxpayers, who have been, are, or will be discriminated
against on account of race in receiving equal educational opportunities
. . . in the universities operated by said Board of Trustees."' 1 They
alleged that one of the named defendants, the Board of Trustees, main-
tained and perpetuated a racially dual system of education in violation
of the Equal Protection Clause of the Fourteenth Amendment and Ti-
tle VI of the Civil Rights Act of 1964." They sought an injunction
directing the defendants to eliminate all vestiges of the segregated sys-
tem of higher education in Mississippi. 2

The plaintiffs argued that the racial disparities among the univer-
sities may be attributed to numerous factors, among them: (1) In 1981,
the Board of Education developed a mission designation statement for
each institution. The Board classified the institutions as either compre-
hensive, urban or regional. The traditionally white institutions were
designated as comprehensive, which meant they would be granted the
most funding. The black institutions were designated as regional, which
meant they would receive the least funding. The "comprehensive" insti-
tutions were defined as offering more inviting educational opportunities
than the "regionals.' 3 (2) The sole admissions criteria for the Missis-
sippi state "white" colleges is the American College Test (A.C.T.)
score rather than a combination of grade point average and the A.C.T.
score. 4 The concern with this policy is that white students have tradi-
tionally outperformed the black students on the A.C.T. scores. 5

The plaintiffs contended that, even absent present discriminatory
practices, enhancement is required to bring the predominately black
institutions of higher learning to a condition comparable to the predom-

10 Ayers II, 893 F.2d 732, 733 (5th Cir. 1990).
11 Other defendants included the Governor of Mississippi, the Commissioner of Higher Edu-

cation, and other state officials. Id.
12 Id.
"' Ayers v. Allain, 914 F.2d 676, 680 (5th Cir. 1990) [hereinafter Ayers III].
14 Id. at 690-91.
1 Id. at 680. (However, according to the Deputy Superintendent of Education, A.C.T. scores

rise measurably as more students choose to take the core curriculum (a pre-defined set of high
school courses) and a smaller percentage of blacks choose to take that curriculum). Id.
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inately white institutions. 6 Enhancement is a policy in which the legis-
lature appropriates additional funding to the predominately black insti-
tutions in an effort to make them comparable to the predominately
white institutions. 17 The present discrepancy in funding is attributed to
the era of de jure segregation. During the era of de jure segregation,
the Board under-funded the black institutions to maintain a racially
segregated system.18 As a result, the historically white institutions re-
ceived and spent more on a per student basis. These long-term dispari-
ties in funding created an accumulated deficit to the disadvantage of
historically black institutions.19

II. JUDGMENTS SETTING THE STANDARD FOR PERMISSI-

BLE STATE ACTION REGARDING HIGHER EDUCATION

A. Brown v. Board of Educ.

The Supreme Court, in Brown I, declared that "separate educa-
tional facilities are inherently unequal,"20 and in Brown 1, demanded
that black students be admitted to "public schools on a racially nondis-
criminatory basis with all deliberate speed" in order to remedy the situ-
ation of state imposed segregation in public schools.21 The Brown deci-
sions have been interpreted to require remedial action to counter prior
discriminatory practices and to promote desegregation in primary and
secondary schools. The precise constitutional obligation of a state with
respect to its system of higher education, however, has not been so
clearly defined.

While lower federal court decisions have addressed the constitu-
tional obligations of states in regard to public universities, they have

16 United States v. Fordice, 112 S.Ct. 2727, 2743 (1992); Stephen C. Halpern, Still Une-
qual, Still Separate, 14 NAT'L L.J. 13, 14, Dec. 9, 1991.

Stephen C. Halpern, Still Unequal, Still Separate, 14 NAT'L L.J., 13, 14, Dec. 9, 1991.
'8 See Gil Kujovich, Equal Opportunity in Higher Education and the Black Public College:

The Era of Separate But Equal, 72 MINN. L. REV. 29 (1987).
" A 1947 study found that, in Mississippi, $161,000 of public funds were devoted to the

higher educational institutions serving a black population of more than one million. Although
blacks constituted forty-nine percent of the state's population, black higher educational institu-
tions received only four percent of all public college expenditures. 2 PRESIDENT'S COMM'N ON
HIGHER EDUC., HIGHER EDUCATION FOR AMERICAN DEMOCRACY 51 (1947), cited in Gil
Kujovich, Equal Opportunity in Higher Education and the Black Public College: The Era of
Separate But Equal, 72 MINN. L. REV. 29, 101 (1987).

:0 Brown v. Board of Educ., 347 U.S. 483, 495 (1954).
s' Brown v. Board of Educ., 349 U.S. 294, 301 (1955).
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handed down conflicting decisions.22 The Supreme Court, prior to
Fordice, had not dealt with a case on point. The Fordice decision effec-
tively holds that the Equal Protection Clause imposes the same obliga-
tion on institutions of higher learning, to eradicate the effects of segre-
gation root and branch, as it does on primary and secondary schools.2 3

It is questionable, under judicial interpretation of the duties imposed by
the Fourteenth Amendment, whether this result is correct.

B. Determining the Scope and Applicability of the Brown
Requirement

Brown's concept of state neutrality regarding admissions practices
was transformed "into the present constitutional doctrine requiring af-
firmative state action to desegregate school systems ' 24 in Green v.
School Bd. of New Kent County.2 5 Green held that a racially neutral
admissions policy was an inadequate means of integrating segregated
schools in the context of public primary and secondary education.26

Green placed an affirmative duty on states to eliminate all of the "ves-
tiges" or effects of de jure segregation "root and branch,"2 declaring
that "freedom of choice" was inadequate as a means to ensuring equal
education for all students.2 " Green imposed the duty "to take whatever
steps might be necessary to convert to a unitary system."' 9

The Supreme Court first addressed the issue of the applicability of
Green to areas other than primary and secondary schools in Bazemore

" See Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986)(holding that a state has an affirma-
tive duty to eliminate all of the vestiges of segregation, root and branch, in a university setting);
Alabama State Teachers Ass'n v. Alabama Public School and College Auth., 289 F. Supp. 784
(M.D. Ala. 1968) (holding that although a state has an affirmative duty to dismantle a racially-
dual system of higher education, the scope of the duty did not extend so far in higher education as
in primary and secondary education), affid per curiam, 393 U.S. 400 (1969); Norris v. State
Council of Higher Educ. for Virginia, 327 F. Supp. 1368 (E.D. Va. 1971) (noting that the means
of eliminating discrimination in the context of primary and secondary education differed from the
means required in the context of higher education), affid, 404 U.S. 907 (1971).

2 See supra part IV.
', Keyes v. School Dist. No. 1, 413 U.S. 189, 221 (1973) (Powell, J., concurring and

dissenting).
5 391 U.S. 430 (1968).
26 Id. at 440.
17 Id. at 438.

18 Id. at 440.
29 Id. at 430.
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v. Friday.30 Bazemore held that a state's policy is legitimate if the state
has discontinued prior discriminatory practices and adopted a wholly
neutral admissions policy. 31 In Bazemore, 4-H clubs, which had previ-
ously been segregated by de jure segregation, continued to be all-white
or all-black. The clubs were operated by the North Carolina Agricul-
tural Extension Service, a division of North Carolina State University.
The Court found that the continued existence of single race clubs did
not violate the Fourteenth Amendment where admission to the clubs
was open to everyone. The Court distinguished Green from Bazemore
on the basis that the decision to join a club is completely voluntary,
whereas the decision to attend elementary and secondary school is
not.32 Although Bazemore is not directly on point because it involved
clubs in higher education, and not higher education specifically, the
Court's voluntary/non-voluntary attendance distinction provides a
means to distinguish primary and secondary education from higher ed-
ucation. Where attendance is not compulsory and choice is not dictated
by the state, as in higher education, Bazemore, and not Green, should
be the controlling authority. The distinctions between primary and sec-
ondary education and college education are sufficient to justify this
conclusion. In the context of primary and secondary schools it is the
state that has control of the zoning of school districts and the location
of schools. Even if a student were to have a "choice" of which school in
his district to attend, he would still be limited to his state assigned
district. The districts could be discriminatorily drawn or "gerry-
mandered" so that they are either predominately white or black. This
state action thus restricts a student's choice when he is attending a
compulsory and wholly funded state school. The "restriction" of stu-
dent choice is what justified imposing affirmative action in Green. How-
ever, this "restriction of choice" analysis has no place in the context of
higher education, where virtually any state policy may "affect" student
choice, yet none, absent discriminatory admissions policies, may "re-
strict" it.

An example of the Court's shifting to a policy of providing discre-
tion to school boards who have engaged in good faith compliance ef-

SO 478 U.S. 385 (1986).
1 Id. at 408.

S2 Id.
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forts is seen in Freeman v. Pitts.3 In Freeman, the Court granted dis-
cretion to the school board of DeKalb County, Georgia regarding its
desegregation policies. The case involved the duty required by the state
in the context of lower education.3 ' When the suit was brought in 1968,
one-half of the black students in the county at issue were attending
schools that were over ninety percent black. The initial segregation was
the result of state action. When the suit was first brought the state was
ordered to take remedial measures to desegregate the schools.3 5 The
state complied with the order yet there continues to be segregation in
the county at issue. The current segregation is attributed to the housing
patterns of blacks and whites (de facto segregation).36 The Court held
that a formerly segregated school district can be gradually released
from federal court supervision as it achieves equality in parts of its
operations, even if some "vestiges of segregation" remain.37 The Court
reasoned that as long as the school board is acting in good faith, it need
not take affirmative steps to eliminate segregation that may occur as a
result of massive population shifts.38

This judicial progression towards granting discretion to officials
who have engaged in good faith compliance efforts indicates that the
Fordice decision may be out of line in so far as it requires the state to
take affirmative action to remove good-faith, race-neutral policies
which are traceable to de jure segregation.

III. THE FORDICE COURT'S INTERPRETATIONS OF THE
STANDARD GOVERNING A STATE'S DUTY

The Fordice case worked it's way up the court system for 16
years.3 9 The district court dismissed the lawsuit in 1987 (Ayers 1).4 0 On
appeal, a panel of the Fifth Circuit reversed and remanded (Ayers

S3 112 S.Ct. 1430 (1992).
3, Id. at 1435.
85 Id.
36 Id. at 1438.
37 Id. at 1445-46.

Freeman v. Pitts, 112 S.Ct. 1430, 1446 (1992).
s' Stephen C. Halpern, Still Unequal. Still Separate, 14 NAT'L L.J. 13, Dec. 9, 1991. The

case lingered for this length of time because, after the lawsuit was filed, the parties attempted for
12 years to settle their differences through voluntary state dismantlement of the prior separated
system. United States v. Fordice, 112 S.Ct. 2727, 2733 (1992).

40 Ayers v. Allain, 674 F. Supp. 1523 (N.D. Miss. 1987) [hereinafter Ayers 1].

1993]



CIVIL RIGHTS LAW JOURNAL

1),41 and rehearing en banc was granted. The Fifth Circuit, sitting en
banc, affirmed the district court (Ayers III)," and the case was
brought before the Supreme Court on November 13, 1991.

The district court decision (Ayers I) reflected an implementation
of the Bazemore standard which requires a state to implement, in good
faith, race-neutral policies. 4 The court based its decision on the Su-
preme Court affirmance of a three judge district court in Alabama
State Teachers Ass'n v. Alabama Public School and College Author-
ity ("ASTA") 44 which distinguished between higher education and sec-
ondary and elementary education. The ASTA court reasoned that the
scope of a state's duty regarding former de jure segregation should be
based on a good faith standard as opposed to the stricter Green stan-
dard because the decision of where and whether to attend college is
voluntary. 4" The Supreme Court lent further support to the ASTA vol-
untary/non-voluntary distinction when Bazemore was decided in 1986.
The district court concluded that this "free choice" distinction was ap-
plicable to the Fordice case and that the state did not violate the Equal
Protection Clause.46

On appeal, the Ayers H Court held that Mississippi was required
to conform to the standard set forth in Green.47 The court echoed the
sentiments expressed in a number of civil rights cases, none of which
addressed the issue at hand. The court stated that affirmative action
was required in order for black citizens to overcome the badges of "in-
feriority" which had impaired them,'8 and made repeated reference to
the overruled Supreme Court decision of Plessy v. Ferguson49 which
had allowed the separation of the races. The court was motivated by
the desire to abolish all traces of "separate but equal" pursuant to
Brown and its progeny. The court's objective was commendable; how-
ever, it's analysis was conclusory. The real issue was whether the sepa-
rateness was a result of state action. The court evidently believed that

4' Ayers 1I, 893 F.2d 732 (5th Cir. 1990).
4" Ayers 11I, 914 F.2d 676 (5th Cir. 1990).
4, Ayers 1, 674 F. Supp. 1523, 1554 (N.D. Miss. 1987).
" 289 F. Supp. 784 (M.D. Ala. 1968), affd per curiam, 393 U.S. 400 (1969).
41 Id. at 788.
4' Ayers I, 674 F. Supp. 1523, 1553 (N.D. Miss. 1987).
11 Ayers H, 893 F.2d 732 (5th Cir. 1990).
48 Id. at 749, 751, 753.
4. 163 U.S. 537 (1896).
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the racial disparity among the universities was state imposed but did
not provide a persuasive analysis.

The Ayers II Court distinguished Bazemore on the basis that
Bazemore relied on the absence of discrimination, "in contrast, the rec-
ord in the present case is replete with the disease." 0 The court pur-
ported to rely on the interpretation of Green adopted by the Sixth Cir-
cuit in Geier v. Alexander.5 The Geier court distinguished between the
"free choice" to enter a club in college and the "free choice" to enter
college based on the relative value received by each. "While member-
ship in [clubs] offers a valuable experience to young people . . . it can-
not be compared to the value of an advanced education."5" The Geier
court, however, missed the point of Bazemore. The distinction was
based on choice, not the value of education. The court avoided this ar-
gument by declaring that the choice is not really "free" when the facil-
ities are unequal. However, the concept of free choice includes a choice
among facilities. The maintenance of race-neutral admissions policies
allows students to consider variables such as tuition costs, resources,
location, and reputation, among others. "If black citizens in Mississippi
may choose among any of the eight universities in the state, it is no
denial of their right to equal protection that certain institutions for-
merly segregated by law continue to provide a more limited range of
educational options than other institutions in the state. 53

The Fifth Circuit sitting en banc (Ayers III) affirmed the district
court and followed the Bazemore standard. 54

The Supreme Court heard the case on November 13, 1991, and an
opinion was issued on June 26, 1992. 51 The Court remanded the case to
the district court to determine whether any of the "constitutionally sus-
pect" policies were in fact discriminatory. 56 The "constitutionally sus-
pect" policies targeted by the Court include: 1) the admissions policies
being implemented; 2) program duplication among the colleges; 3)
"mission assignment" schemes of the universities; and 4) continued op-

* Ayers I1, 893 F.2d 732, 745 (5th Cir. 1990).
81 Ayers 11, 893 F.2d 732, 744 (5th Cir. 1990) (relying on Geier v. Alexander, 801 F.2d 799

(6th Cir. 1986)).
" Geier v. Alexander, 801 F.2d 799, 805 (6th Cir. 1986).

Ayers I1, 914 F.2d 676, 688 (1990).
Id. at 687.

88 United States v. Fordice, 112 S.Ct. 2727 (1992).
I Id. at 2738.
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eration of all eight universities. 7

The most problematic state policy is the current admissions stan-
dard. The lower court must determine whether there is discrimination
in the form or application of the A.C.T. scores as a sole or even pri-
mary factor in determining entrance into the more competitive colleges.
The district court found that the use of the A.C.T. as a sole criteria for
admissions was justified because of grade inflation and the lack of com-
parability among Mississippi's high schools. 58 However, the Supreme
Court noted that the implementation of the A.C.T. as the primary ad-
missions criteria was originally enacted in 1963 by three of the white
universities to discriminate against black students;5 9 that the American
College Testing Program discourages use of A.C.T. scores as the sole
admissions criterion on the ground that it gives an incomplete picture
of the student's ability;60 and the disparity between black and white
students' high school grades was much narrower than the gap between
their average A.C.T. scores."'

The Court also questioned the mission assignment scheme of the
Board. In 1981, in an effort to reach a consensual resolution of this
lawsuit by voluntary dismantlement of the prior de jure system, the
Board designated the institutions as either "comprehensive," "urban,"
or "regional." 2 The "comprehensive" designation implies a greater
number and higher level of degree offerings, the "urban" designation
oriented the institution toward service to the urban community, and
"regional" signifies course offerings generally limited to undergraduate
instruction. 3

The mission designation is a factor in the Board of Education's
funding decision. The legislature annually appropriates funds to Missis-
sippi's public universities for educational and operating activities. The
Board of Education then applies a formula to this appropriation to de-
termine the level of support for each institution. The variables consid-
ered include the number of student credit hours previously taken, the
area and level of instruction, and the Board-designated mission of the

57 Id.
" Ayers 1, 674 F. Supp. 1523, 1554-57 (N.D. Miss. 1987).
:9 United States v. Fordice, 112 S.Ct. 2727, 2738 (1992).
60 Id. at 2740.
1 Id.
:2 Id. at 2733.
1 Ayers I1, 914 F.2d 676, 680 (5th Cir. 1990).
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university." The mission designations followed the historical racial as-
signments to some degree. 5 Under the funding formula, the compre-
hensive universities receive the most funding per credit hour and the
regional universities receive the least."8 Therefore, the inequalities in
funding among the institutions largely follow the mission designation.
However, this doesn't compel the conclusion that the state is in viola-
tion of the Equal Protection Clause. "The record amply supports the
findings of the district court that the designations are commonly used,
educationally sound, and not motivated by discriminatory intent. 67

The Court additionally required the state to examine and justify
the present regime of "unnecessary" program duplication. "Unneces-
sary" duplication refers "to those instances where two or more institu-
tions offer the same nonessential or noncore program. Under this defini-
tion, all duplication at the bachelor's level of nonbasic liberal arts and
sciences course work and all duplication at the master's level and above
are considered to be unnecessary. "68

Finally, the Court ordered the lower courts to examine the effects
of maintaining all eight institutions of higher education. Although the
Court acknowledged that "unquestionably, a larger rather than a
smaller number of institutions from which to choose in itself makes for
different choices," the Court stated that "certainly closure of one or
more of the institutions would decrease the discriminatory effects of the
present system." 9

The Court, in reaching its decision, misread the Bazemore opinion.
The Court declared that in Bazemore, they had satisfied themselves
that "the State had not fostered segregation by playing a part in the
decision of which club an individual chose to join."'7 0 The Court im-
plied that in Bazemore it had assured itself that "none of the State's
practices carried over from de jure days incidentally played a part in
the decision of which club an individual chose to join. 17 1 However, as
Justice Scalia pointed out in his dissent, "[The Court] did no such

e, Ayers 11, 893 F.2d 732, 741 (5th Cir. 1990).
*8 Ayers 111, 914 F.2d 676, 692 (5th Cir. 1990).
*' Ayers II, 893 F.2d 732, 741 (5th Cir. 1990).
17 Ayers 111, 914 F.2d 676, 690 (5th Cir. 1990).
68 United States v. Fordice, 112 S.Ct. 2727, 2740-41 (1992).
69 Id. at 2742-43.
70 Id. at 2737.
71 Id. at 2750 (Scalia, J., dissenting).
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thing. '72 Bazemore held that a voluntary choice program was sufficient
to dismantle a de jure system when an individual had made an unfet-
tered choice. The "choice" rationale is what distinguished the case
from Green. There was no discussion about the "fostering of segrega-
tion." In fact, it is very likely that in Bazemore the previously estab-
lished characteristics played a part in the decision of which club an
individual chose to join. "It is . . . entirely unbelievable that the previ-
ously established characteristics of the various all-white and all-black
4-H Clubs (where each of them met, for example) did not even play a
part in young people's decisions of which club to join."73

In addition to the problems with the Court's legal analysis, the
ambiguities throughout the opinion present difficulties. The Court pur-
ports that its test is different from the one set forth in Green, 4 yet it
fails to articulate any departure.7 5 The Court announced two different
tests which are reflective of the Green standard. The tests require the
state to prove that it is not responsible for racial disparity in enroll-
ment. 76 "This will imperil virtually any practice or program plaintiffs
decide to challenge-just as Green has-so long as racial imbalance
remains.1'77 The first test the Court espouses is: all policies 1) "tracea-
ble to [the State's] prior [de jure] system" 2) "that continue to have
segregative effects - whether by influencing student enrollment deci-
sions or by fostering segregation in other facets of the university sys-
tem" - must be eliminated 3) to the extent practicable.7 8

The second test announced by the Court is: Any surviving aspect
of Mississippi's prior dual system which 1) "substantially restrict[s] a
person's choice of which institution to enter" and 2) "contributes to the
racial identifiability of the eight public universities," must be 3) justi-
fied or eliminated. 79 The difficulty with the second test is the determi-
nation of what is meant by "substantially restricting" student choice.
Indeed, the requirement changes throughout the course of the opinion.
Policies which "substantially restrict a person's choice" are defined as

71 Id. (Scalia, J., dissenting).
7 I Id. (Scalia, J., dissenting).
'" United States v. Fordice, 112 S.Ct. 2727, 2736 n.4 (1992).
15 Id. at 2738-43.
76 Id. at 2735.
7 Id. at 2748 (Scalia, J., dissenting).

71 United States v. Fordice, 112 S.Ct. 2727 (1992).
79 Id. at 2738.
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those that "restrict the range of choices," 8 "limit to some extent," '81

"interfere with,"8 or "affect"8 " a student's choice.
It is difficult to determine exactly which state actions violate this

element of the test. In the context of primary and secondary education,
where the state defines the school districts which direct a child to a
particular school, it is clear that a student's choice is restricted. How-
ever, a "restriction of choice" analysis has no place in the context of
higher education, where virtually any state policy may "affect" student
choice, yet none, absent discriminatory admissions policies, will restrict
the ultimate individual decision of where to attend college.

Both of the tests announced by the Court require the lower courts
to determine the effects of the past discriminatory actions on the cur-
rent racial structure of the universities and to eliminate or justify any
potentially segregative policy. This requirement resembles the Green
standard, that the state must eliminate segregation "root and branch,"
because of the difficulty a state will have in disproving that the policies
are traceable to de jure segregation and disproving any segregative
effects.

In addition to requiring the state to meet the burden of the two
tests, the Court suggests that the mere racial identifiability of the insti-
tutions may lead to an inference of discrimination. "Of course, if chal-
lenged policies are not rooted in the prior dual system, the question
becomes whether the fact of racial separation establishes a new viola-
tion of the Fourteenth Amendment under traditional principles."' It
appears that Justice Thomas was concerned with this reading of the
opinion and therefore wrote separately to clarify his understanding.85

Thomas emphasized that this standard is far different from the stan-

80 Id. at 2739.
81 Id. at 2742.
82 Id.
83 Id. at 2741.
" Id. at 2737 n.6; "[This opinion] ...by no means suggest[s] that the racial identifiability

of the institutions in a university system is irrelevant to deciding whether a State such as Missis-
sippi has satisfactorily dismantled its prior de jure system." Id. at 2736 n.4. The Court states that
it has "consistently asked whether existing racial identifiability is attributable to the State." Id. at
2735. As Justice Scalia points out in his dissent, "And just as under Green ... the only practica-
ble way of disproving that 'existing racial identifiability is attributable to the State,' is to elimi-
nate extant segregation, i.e., to assure racial proportionality in the schools." Id. at 2748 (cita-
tions omitted).

6 Id. at 2744 (Thomas, J., concurring).

1993]



CIVIL RIGHTS LAW JOURNAL

dard imposed by Green "in particular because it does not compel the
elimination of all observed racial imbalance."8 Justice Thomas ap-
pealed to the State not to make a hasty election to shut down histori-
cally black colleges which "are both a source of pride to blacks who
have attended them and a source of hope to black families who want
the benefits of higher learning for their children." '87

Justice Thomas was evidently concerned with the effects of forced
elimination of racial disparities. Compelling the elimination of racial
disparity would undermine one of the hallmarks of higher education,
that of choice.

[W]e do not foreclose the possibility that there exists "sound educational jus-
tification" for maintaining historically black colleges as such. . . . I think it
undisputable that these institutions have succeeded in part because of their
distinctive histories and traditions; for many, historically black colleges have
become "a symbol of the highest attainments of black culture." . . . [I]t
hardly follows that a State cannot operate a diverse assortment of institutions
• ..open to all on a race-neutral basis, but with established traditions and
programs that might disproportionally appeal to one race or another.88

These statements of Justice Thomas highlight the unavoidable fact
that a state cannot entirely eliminate influential factors without vitiat-
ing student choice. His statements suggest that a student may decide to
attend a predominately black college because it is predominately black
and this aspect may be appealing to a prospective student. Thus, the
availability of colleges that are predominately black may "influence" a
student's decision of which college to attend. Allowing the existence of
predominately black colleges so that a student may factor it into his
decision of which college to attend cannot be impermissible state ac-
tion. Maintaining black institutions, which a student may choose to at-
tend because it is black may influence a students decision based on
race. This "influence" nevertheless leaves an unfettered choice with the
student.

The Fordice decision, by providing ambiguous guidelines, raised
more questions than it answered. The Court requires the state to "jus-

80 Id. (Thomas, J., concurring).
Id. at 2746 (Thomas, J., concurring) (quoting CARNEGIE COMM'N ON HIGHER EDUC.,

FROM ISOLATION TO MAINSTREAM: PROBLEMS OF THE COLLEGES FOUNDED FOR NEGROES 11
(1971)).

8 Id. at 2746 (Thomas, J., concurring) (emphasis added) (citations omitted).
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tify or eliminate to the extent practicable" certain "suspect" policies,
yet does not delineate exactly what this requirement entails. At first,
the Court tells us that particular practices which do not, in isolation,
rise to a minimal level of fostering segregation may be aggregated with
other practices and the composite condemned.89 Then it announces that
a practice which has been aggregated and condemned may be disaggre-
gated and approved as long as it does not itself perpetuate segrega-
tion."0 This seems to negate the process of aggregating in the first
place. The lower courts are left with little guidance to implement the
decision.

IV. PLAUSIBLE STATE COMPLIANCE MEASURES

Although the Court pointed out some of the problems with Missis-
sippi's policies, such as admissions practices and duplication of pro-
grams, it did not provide any remedial guidelines. The ruling leaves
this task to state officials and lower federal courts. The main options
available to the state, raising taxes to enhance the historically black
universities, reallocating the education budget so that the historically
black institutions receive an amount on par with the historically white
institutions, or closing one or more of the state's institutions to elimi-
nate any program duplication, are all controversial.

A. Closure or Merger of One or More of the Institutions

Some black educators and advocates of the historically black col-
leges had hoped that the justices would specify that enhancement is
required in order to remove the vestiges of discrimination. 1 While
these officials embraced the core of the ruling, they are concerned
about the ambiguities presented in the Court's decision. A publisher of
the journal Black Issues in Higher Education, Frank Matthews, is
worried that the case will lead to the same kind of erosion that oc-
curred in black secondary schools after the Brown decision, when they
were shut down because they were duplicative of the white schools. "I
think what will happen is that the black colleges will eventually be

69 United States v. Fordice, 112 S.Ct. 2727, 2741-42 (1992).
0 Id. at 2743.

"' Lynne Duke, Integration Agreements Could Be Reexamined: Fate of Historically Black
Colleges Muddied, THE WASHINGTON POST 18A, June 27, 1992.
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merged out of existence or will be closed in the name of integration."92

"[C]losing institutions also will be painful - especially if black schools
are targeted. We're going to have to close or merge, and when that
happens there's going to be a great wailing . . . and calls of racism."93

B. Reallocating the Education Budget

Governor Fordice's chief of staff has indicated that the Governor
will comply with the ruling without raising new taxes. "What we ought
to do is act equitably with the dollars that are available rather than try
to figure out a way to increase taxes and find new dollars."'"

These remarks suggest that the state may attempt to remedy the
disparities by reallocating its education budget. A drawback to this ap-
proach is the possibility that, through reallocation of the states limited
resources, the university system will become a homogenous pool, all
with comparable facilities, admissions standards, reputation, etc. The
district court found that the quality of an institution's facilities affects
the administration of its academic programs and its attractiveness to
students. 95 This means that the predominately black institutions, after
receiving increased funding, will upgrade their facilities, hire prominent
professors and a more effective administration, and increase their
course offerings in an effort to attract students. These improved histori-
cally black institutions will presumably be comparable to the predomi-
nately white institutions if they are to receive the same amount of
funds. If the district court's findings (that the quality of an institutions'
facilities affects its attractiveness to students) are correct, the enhanced
institutions will become more attractive to a larger number of students.
In order to maintain current enrollment levels, the law of supply and
demand suggests that the institutions may raise their admissions stan-
dards from their current low, ie: average A.C.T. score of 7, to an "av-
erage" standard. At the same time, the more competitive predomi-
nately white institutions will receive less funding. According to the
hypothesis developed above, that better facilities, programs, and profes-

I ld. (quoting Frank Matthews, publisher of the journal Black Issues in Higher Education).
' Tony Mauro, Mississippi Colleges To Confront Inequality, USA TODAY 6A, June 29,

1992 (quoting Mississippi state Senator Mike Gunn).
" Tony Mauro, Mississippi Colleges To Confront Inequality, USA TODAY 6A, June 29,

1992.
" Ayers 11, 893 F.2d 732, 742 (5th Cir. 1990).
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sors will attract more students, the predominately white institutions
will become less attractive to students as a result of their "deenhance-
ment." As a result, there will be a situation in which the lower quality
applicants will have no opportunity to attend an institution of higher
education in Mississippi and the higher quality applicants will choose a
more competitive out of state college.96

C. Legislative Incentives When Discrimination is Present and En-
hancement is Mandated

An obligation to enhance the predominately black colleges may
also create an adverse incentive for the legislature. If the legislature is
required to enhance the predominately black institutions at the college
level, they may be reluctant to provide the necessary funding at the
"root" of education, primary and secondary school, where it is needed
most. It has been suggested that state legislatures, during the era of
full-fledged desegregation efforts by the courts, voluntarily enhanced
black colleges in an effort to "quell" the desire of black students to
attend the white colleges. 97 This theory suggests that the white legisla-
ture was banking on the belief that black colleges, after receiving in-
creased funding to improve their facilities, professors, administration,
etc., would maintain their current admissions standards in an effort to

" The enhancement of predominately black colleges and a subsequent increase in their ad-
missions standards would apparently affect primarily the black applicants who don't meet the
stricter admissions requirements. This is because it appears that the white applicants who cur-
rently are unable to meet the admissions requirements of the more competitive predominately
white colleges are not attending colleges in Mississippi (99% of white applicants attend the more
competitive predominately white schools). This could be attributed to a number of factors, among
them, lack of recruitment of whites at the predominately black colleges, a preference for racial
homogeneity among whites (prefer to attend white colleges) which would lead them to either
forego college or attend a lower quality out-of-state college which is not predominately black; or,
discrimination at the "root" which leaves whites more prepared to meet the admissions require-
ments of the more competitive colleges.

" Gil Kujovich, Equal Opportunity in Higher Education and the Black Public College: The
Era of Separate But Equal, 72 MINN. L. REv. 29, 36, 98 (1987). ("During the challenge to
segregation . . .fear of desegregation inspired the segregationist states to be more generous in
their support of higher education for their black citizens. This perverse spirit of generosity did not
produce racial equality." "[Enhancement] also exposes the bad faith of the segregationist states
that resisted [the challenge to the separate but equal doctrine] . . . with superficial efforts to
achieve it." Kujovich states that "makeshift improvements by increasing funding levels were
designed to forestall black success in the courts rather than to create a rational plan of develop-
ment for black public colleges.").
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serve their constituency."8 In other words, the legislature believed that
the black schools would be somewhat more attractive in terms of facili-
ties, yet maintain their current admissions standards to serve a black
constituency which was left unprepared for college by discrimination at
the lower levels of education. By maintaining current admissions stan-
dards, the black schools do not become more competitive. This strategy
would enable the "white friends generally" to avoid the desegregation
orders and keep the blacks from "blasting open the doors of the white
schools." 9 This analysis suggests that enhancement remedies may pro-
mote "separate but equal."

D. Compliance By Raising Taxes To Enhance the Historically Black
Colleges

If Mississippi elects to comply with the ruling by enhancing black
institutions, the costs will be borne by either 1) all citizens in the form
of a tax increase, or 2) citizens choosing to attend the predominately
white institutions.' In the event that the tax is imposed on a select
group of individuals, the Court, in an employment discrimination con-
text, has held it to be a violation of Title VII as a measure of reverse
discrimination.' "All state-imposed classifications that rearrange bur-
dens and benefits on the basis of race are likely to be viewed with deep
resentment by the individuals burdened."' 2 The Court thus considers
whether "the burden to be borne . ..is diffused to a considerable ex-
tent among society generally."'' 0 The legislature must consider whether
the costs of remedying the discrimination are to be borne by society as

" The schools could maintain their current admissions standards, even if there were a rise in
the number of applications for the improved schools, by simply accepting more students. Ac-
cepting more students would not negate the effects of the enhancement because the increased
funding is provided on a per-student basis.

Barnett, The Emerging Role of Land Grant Colleges for Negroes, 29 CONF. PRES. NEGRO
LAND GRANT Cs. 47, 48 (1951), cited in Gil Kujovich, Equal Opportunity in Higher Education
and the Black Public College: The Era of Separate But Equal, 72 MINN. L. REV. 29, 139 (1987).

10 This will occur if the state elects not to impose a tax increase for the educational subsidy,
but instead elects to reallocate the same funding pie.

101 Martin v. Wilks, 490 U.S. 755 (1989).
'" Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 294 n.34 (1978).
100 The Court has considered layoff cases to impose direct and dramatic effects on individuals

which are too intrusive to survive constitutional requirements, while considering hiring goals to
impose a diffuse burden which is on society generally and therefore constitutional. Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 282 (1986).
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a whole or by a localized group. In any case, the mandatory measures
imposed on the state will ultimately impose costs on its citizens.

V. EFFECTS OF RULING ON MISSISSIPPI'S SYSTEM OF
HIGHER EDUCATION

A. Remedial Action In the Form of An Equal Budget Allocation
May Dilute the Quality of State Education

If compliance with the Court's ruling is made by reallocating the
current educational budget so that it is distributed evenly among the
universities, the higher quality institutions in Mississippi will receive
less funding and fall towards mediocrity, while the lower quality insti-
tutions will receive more funding and rise to mediocrity. The present
differentiation of the state universities will disappear and the state will
have but one "average" educational package to offer to potential col-
lege entrants. Operating under the assumption that a school can "do
more" with increased funding in a effort to increase it's reputation and
competitiveness, i.e.: recruit high quality students, offer scholarship in-
centives to the most sought after students, or improve the notoriety or
quality of their professors, it is likely that a reduction in funding for
the higher quality schools will compromise the quality of education of-
fered by the schools and its competitiveness may be diminished."0 4

Under this scenario, it is expected that those qualified students contem-
plating attending a state university may choose to attend a higher qual-
ity out-of-state school.

B. Remedial Action In the Form of An Equal Budget Allocation
May Reduce the Choices Available To All Future Students

In the realm of higher education, the special emphasis placed on
the uniqueness of each institution renders the ability to selectively
choose among them essential. Ayers III noted that the idea of diversity
"is crucial to the task of assigning the proper duty to the state of Mis-
sissippi, because diversity raises questions of choice discussed in both
Green and Bazemore.""'5 Mandatory enhancement would impose a
"regime of imperatives and uniformity on what are in essence diverse

104 This would happen over a long-term period. A school will not necessarily lose it's competi-
tiveness overnight as there are many variables involved.

108 Ayers 111, 914 F.2d 676, 687 (5th Cir. 1990).
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institutions, and in so doing would destroy the choices available to both
black and white citizens of Mississippi." 106 No student planning to at-
tend a Mississippi state university will have the opportunity to select
from the wide range of diverse programs (in terms of course offerings,
varying degrees of specialization and instructional expertise, and facili-
ties) and offerings which are currently available in the state. Imposing
mandatory enhancement would force some students, who presently "en-
joy the benefits of a comprehensive university, either to look to another
institution or forgo their education. ' 107 "If an aspiring student may
freely choose to attend college, if he may freely choose among all insti-
tutions in the state . . . he is done a disservice by remedies which, in
seeking to maximize integration, minimize diversity and vitiate his
choices." ' 8

Because it is not possible to offer higher education to everyone, it
is therefore a "luxury good" which is afforded to those who meet cer-
tain objective criteria and demonstrate a desire to attend. Colleges
therefore have broad discretion in formulating their admissions policies,
based on their valuations as to which individual qualities predict suc-
cess. Therefore, a state has more discretion in allocating its resources in
the context of higher education than in the context of primary and sec-
ondary education where there is a compelling state interest to ensure
that all citizens are properly educated.

Since not everyone is entitled to a college education, and yet edu-
cating more minority students or all citizens as fully as possible is a
desirable goal, the state must weigh these competing interests. The pre-
sent system resolves this tension by maintaining some institutions of
higher learning with expansive research facilities and high admission
and graduation requirements, and some institutions with fewer re-
sources and less stringent admissions requirements. This system offers
an education to anyone with the desire and ability to succeed. The pre-
sent system provides the most efficient means of allocating the state's
resources. If funds are taken from the comprehensive universities and
funnelled into the regional institutions, the quality of the comprehen-
sive institutions will decline and the state will therefore lose the more
competitive students to out of state universities.

100 Id.
,07 Id.
108 Id.
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VI. ALTERNATIVE EXPLANATIONS FOR THE RACIAL
IDENTIFIABILITY OF THE INSTITUTIONS OF HIGHER
LEARNING

Although the lower Fordice courts found that no discrimination
existed in any of the targeted policies of the Mississippi state institu-
tions, the Supreme Court remanded the case with instructions for the
lower court to employ a different legal standard to test for discrimina-
tion. The Supreme Court suspected that unlawful discrimination was
the underlying cause of the racial disparities among the institutions of
higher learning. However, discrimination is one of several explanations
for the segregation. Other explanations include: 1) Discrimination oc-
curring at the "root" of the education system which would require
closer inspection of the education provided at the primary and second-
ary levels; 2) A preference among blacks and whites for racial
homogeneity.

The first explanation posed, that discrimination is occurring at the
"root" of the educational system, would explain the disparities in the
A.C.T. scores of black and white college applicants. Historically, the
black college educational program was constrained by the need for ele-
mentary and secondary education. The inadequacy of the black schools
at the lower levels required that the colleges offer a curriculum
designed to serve students who had been deprived of any meaningful
education.1"9 A national survey lends support to the theory that the
disparities in test scores are a result of discrimination at the lower
levels of education. The survey found that students educated in the
northern and border states had much higher scores than those educated
in the south, and students who had attended the particularly inade-
quate southern rural schools had the lowest scores.11 In 1930, there
were no public schools in 230 counties (in the southern rural regions)
having nearly 160,000 black youths of high school age. An additional
195 counties (with nearly 200,000 high school aged blacks) did not
provide four-year high schools for black students. This factor resulted

100 Gil Kujovich, Equal Opportunity in Higher Education and the Black Public College:
The Era of Separate But Equal, 72 MINN. L. REV. 29, 68 (1987).

"10 OFFICE OF EDUC., FED. SEC. AGENCY, NATIONAL SURVEY OF THE HIGHER EDUCATION OF

NEGROES 59-61 (1942), cited in Gil Kujovich, Equal Opportunity in Higher Education and the
Black Public College: The Era of Separate But Equal, 72 MINN. L. REV. 29, 70 n.163 (1987).
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in the lack of college preparation for black youths.111 The extent to
which the black public colleges had to provide both preparatory skills
and a college education is a reflection of the inadequacy of lower level
education. Improving the lower levels of education would put blacks
and whites on an equal footing to compete for spaces in the selective
college atmosphere.

The second explanation for segregation poses an innocuous ele-
ment, that of consumer choice." 2 Assuming a preference for racial ho-
mogeneity exists so that whites would prefer to be with whites and
blacks with blacks,1 3 once the predominately black institutions are up-
graded, without an accompanying increase in admission standards, the
black students may be satisfied with and may even prefer attendance at
the predominately black universities. If this is the case, the institutions
won't become integrated due to the enhancement efforts and the state
will be indirectly advocating "separate but equal."

It is important to consider these and other possibilities before en-
acting a solution to the segregation of public institutions of higher
learning in Mississippi. The cause of the segregation needs to be deter-
mined before involuntary segregation is eradicated. The imposition of
mandatory enhancement requirements on the state legislature may be a
cosmetic gesture but will not be effective if the "root" of the problem is
not addressed.

CONCLUSION

It is imperative that the district court apply the appropriate legal

... Approximately seven percent of all black Americans had completed high school in 1940
compared to more than 28% of native whites. 2 PRESIDENT'S COMM'N ON HIGHER EDUC..
HIGHER EDUCATION FOR AMERICAN DEMOCRACY 30 (1947), cited in Gil Kujovich, Equal Oppor-
tunity in Higher Education and the Black Public College: The Era of Separate But Equal, 72
MINN. L. REV. 29, 73 n.171 (1987).

11. For example, proponents of black colleges contend that those institutions provide opportu-
nities for the preservation of black culture. See Gil Kujovich, Equal Opportunity in Higher Edu-
cation and the Black Public College: The Era of Separate But Equal, 72 MINN. L. REV. 29, 32
(1987).

"' There have been numerous studies attempting to determine the "racial preferences" of
both blacks and whites in areas such as employment and housing selections. Some of these studies
conclude that segregation largely represents a preference among blacks for ethnic homogeneity.
See Lieberson, A Model for Inferring the Voluntary and Involuntary Causes of Residential Seg-
regation, 19 DEMOGRAPHY 511 (1982); Kantrowitz, Racial and Ethnic Segregation in Boston
1830-1970, 441 ANNALS 41.
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standard to determine whether the state is exercising discriminatory
practices. If the district court finds that the state is discriminating
against blacks, the Fourteenth Amendment obligates it to remedy the
situation. However, absent a finding of present exercise of discrimina-
tory practices, the state should not be obligated, either under the direct
mandate of the Fourteenth Amendment, or it's judicial interpretation,
to take further remedial measures. The Supreme Court decision requir-
ing affirmative action by the state may exceed the requirements im-
posed by the Equal Protection Clause of the Fourteenth Amendment,
as well as those mandated by Brown. The decision may result in the
depletion of several aspects of the present system which offers quality
education, diversity, and choice. This may occur if the state elects to
comply with the ruling by more evenly allocating the education budget
and "equalizing" the institutions of higher learning. This lack of differ-
entiation among colleges would create a disincentive for students to ex-
cel at the high school level in order to attend a more competitive state
school, or potential entrants would opt for an out of state college.

If either the courts or the state determine that desegregation of
universities is a desirable or necessary objective, the state should con-
sider remedies which will more effectively accomplish this objective. If
the segregation is a result of discrimination at the "root" level, primary
and secondary schools, the remedial action must be directed there
before the enhancement of colleges will be effective. If a student does
not know the fundamentals, he will not benefit from the more complex
instruction offered in college, regardless of how the college education is
packaged.

Kimberly A. Kreider
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