
OHRALIK v. OHIO STATE BAR ASSOCIATION: DO BANS ON
IN-PERSON SOLICITATION BY ATTORNEYS MAKE

SENSE?

I. INTRODUCTION

In Ohralik v. Ohio State Bar Ass'n,1 the Supreme Court held that
state bar associations "constitutionally may discipline a lawyer for
soliciting clients in person, for pecuniary gain, under circumstances
likely to pose dangers that the State has a right to prevent." 2 Nonethe-
less, in numerous other recent cases challenging restrictions on attorney
advertising3, the Court has granted substantial First Amendment pro-
tection to this activity under the doctrine of commercial speech.' As in
Ohralik, attorney advertising cases arise pursuant to state bar attempts
to discipline attorneys for violating bar ethics regulations. Attorneys
have successfully defended against the bars' actions by claiming that
the regulations are impermissible under the First Amendment's free
speech clause, as applicable to state action via the Fourteenth Amend-
ment.5 In short, Ohralik is an aberration.

In Ohralik, the attorney claimed that the State Bar's rule prohib-
iting in-person solicitation was unconstitutional as applied to the facts
of his case. 6 As such, one would imagine the Ohralik decision to have a
very limited effect on the law of attorney advertising. This was Justice
Marshall's view as expressed in his concurrence in the case: "[The]

1 436 U.S. 447 (1978).
Id. at 449.
For purposes of this Note, "advertising" means the following:

Advertise. To advise, announce, apprise, command, give notice of, inform, make known,
publish. To call a matter to the public attention by any means whatsoever. Any oral, writ-
ten, or graphic statement made by the seller in any manner in connection with the solicita-
tion of business and includes, without limitation because of enumeration, statements and
representations made in a newspaper or other publication or on radio or television or con-
tained in any notice, handbill, sign, catalog, or letter, or printed on or contained in any tag
or label attached to or accompanying any merchandise.

BLACK'S LAW DICTIONARY 54 (6th ed. 1990).
1 See, e.g., Peel v. Attorney Registration and Disciplinary Comm'n of Illinois, 110 S. Ct.

2281 (1990); Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (1988); Zauderer v. Office of Discipli-
nary Counsel, 471 U.S. 626 (1985); In re R.M.J., 455 U.S. 191 (1982); In re Primus, 436 U.S.
412 (1978); Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

'id.
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holding in Ohralik is a limited one: that the solicitation of business,
under circumstances - such as those found in this record - present-
ing substantial dangers of harm to society or the client independent of
the solicitation itself, may constitutionally be prohibited . . . . 7 Sim-
ply put, unless another attorney acted similar to Mr. Ohralik, it could
be argued that the case is simply inapposite.

The problem that this paper addresses is that Ohralik has not
been interpreted as a limited rule of law, applicable only to similar
factual scenarios. To the contrary, Ohralik has been read broadly.
Commentators see Ohralik as creating a per se rule allowing state bars
to prohibit attorneys from soliciting business in-person.8 The American
Bar Association recommends broad prohibitions of in-person solicita-
tion.' Federal circuit and district courts have interpreted Ohralik
broadly.1" Lastly, the Supreme Court has said that Ohralik stands for
the proposition that "a State [can] categorically ban all in-person solic-
itation [by attorneys].""

The thesis of this paper is that a broad reading of Ohralik is in-
consistent with the analytical framework formulated by the Supreme
Court in the modern 2 attorney advertising cases. Relying heavily on
economic analysis, these cases uniformly recognize that advertising
"serves individual and societal interests in assuring informed and relia-
ble decisionmaking."1 These cases serve to focus our attention on the
informational function of advertising, and moreover, on the inherently
commercial nature of the lawyering business." As conceded by counsel

0hralik, 436 U.S. at 470 (J. Marshall, concurring).
See, e.g., STEPHEN GILLERS & NORMAN DORSEN, REGULATION OF LAWYERS: PROBLEMS OF

LAW AND ETHICS 71 (2d ed., Little, Brown & Co. 1989).
' See MODEL RULES OF PROFESSIONAL CONDUCT, Rule 7.3(a), (b) (1990).
10 See, e.g., McKenna v. Champion Int'l Corp., 747 F.2d 1211, 1216 (8th Cir. 1984) ("After

Ohralik, it is permissible to proscribe in-person solicitation for gain in circumstances likely to
produce fraud, overreaching, or other unethical conduct.").

" Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 475 (1988).
', "Modern" attorney advertising cases are those decided after the landmark "commercial

speech" case of Bigelow v. Virginia, 421 U.S. 809 (1975). After Bigelow, "the notion of unpro-
tected 'commercial speech' all but passed from the scene." Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 759 (1976).

13 Bates v. State Bar of Arizona, 433 U.S. 350, 364 (1977); see also, Fane v. Edenfield, 945
F.2d 1514, 1517 (1 1th Cir. 1991) ("The informational function of advertising forms the basis of
the First Amendment's concern for commercial speech." (citing First Nat'l Bank of Boston v.
Bellotti, 435 U.S. 765, 783 (1978))).

" See Frederick C. Moss, The Ethics of Law Practice Marketing, 61 NOTRE DAME L. REV.
601, 642 (1986).
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for the State Bar in Bates v. State Bar of Arizona15 at oral argument
before the Supreme Court, "We all know that law offices are big busi-
nesses, that they may have billion-dollar or million-dollar clients,
they're run with computers, and all the rest. And so the argument may
be made that to term them noncommercial is sanctimonious
humbug."'"

Because the broad reading of Ohralik stifles an important mode of
attorney advertising (in-person solicitation), the Supreme Court and
state bar associations should reject the Ohralik rationale and permit
lawyers to solicit business in-person. By singling out one mode of attor-
ney advertising, the Supreme Court has impeded the free flow of infor-
mation, and as will be seen, has created suboptimal efficiency in the
legal service industry. By recognizing the practice of law, in part, as a
business operated for profit, and establishing rules to that effect, society
will benefit from the efficiency gains fostered by the free flow of infor-
mation.' Lawyers, clients and courts all stand to gain from giving at-
torneys greater freedom to advertise.

Further, until the Supreme Court and state bar associations reject
the broad reading of Ohralik, attorneys are likely to be chilled from
advertising in-person altogether,18 and unfortunately, prospective cli-
ents are likely to pay the costs associated therewith.' 9 Merely one in-
stance of in-person solicitation by an attorney could result in disbar-
ment. Given these high stakes, it is unrealistic to think that any

'5 433 U.S. 350 (1977).
I4 Id. at 369 n.19.
See generally Ronald H. Coase, Problem of Social Cost, 3 J.L. & ECON. 1 (1960) (argu-

ing that entitlement to perform certain actions should be placed in such a way as to maximize
societal wealth.).

11 See REPORT OF THE STAFF TO THE FEDERAL TRADE COMMISSION, IMPROVING CONSUMER
ACCESS TO LEGAL SERVICES: THE CASE FOR REMOVING RESTRICTIONS ON TRUTHFUL ADVERTIS-
ING 53 (1974) ("[D]ecisions against lawyer advertising, . . . according to lawyers, have deterred
efforts to communicate useful information to the public.") [hereinafter "FTC STAFF REPORT"].

" As will be seen, these costs are imposed on potential clients, inter alia, through increased
"search costs" or through failure to assert a valid claim altogether. See RICHARD A. POSNER,
REGULATION OF ADVERTISING BY THE FTC 4 (1973) ("[Tlhe cost of a product to the consumer
has at least two components: (1) the price charged by the seller and (2) the cost to the consumer
of informing himself . . . about the product - what the economist calls the cost of search.")
[hereinafter "POSNER"]; see also, Ohralik, 436 U.S. at 473 (Marshall, J., concurring) ("Many
persons with legal problems fail to seek relief through the legal system because they are unaware
that they have a legal problem, and, even if they 'perceive a need,' many 'do not obtain counsel
. . . because of an inability to obtain a competent attorney.' " (citing Bates v. State Bar of Ari-
zona, 433 U.S. 350, 370 (1977))). See discussion infra parts III-V.
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attorney would risk his livelihood for the sake of the First Amend-
ment. 20 As such, I recommend that the Supreme Court or the state bar
associations reject the Ohralik rationale sua sponte.

In the following section of this Note, I set forth in detail the fac-
tual and legal bases relied on by the Supreme Court in reaching its
decision in Ohralik. Thereafter, I discuss the Supreme Court's opinion
in Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer
Council - the first "modern" free speech case dealing with commer-
cial advertising, and compare the reasoning of that opinion to the views
of economists on the subject of advertising. Using Virginia Pharmacy
and the economics literature as a basis, I then study the Supreme
Court's opinion in Bates v. State Bar of Arizona - the landmark case
that granted attorneys a constitutional right to advertise. In the final
section of this paper, I apply the law and economics approach endorsed
by the Supreme Court in Virginia Pharmacy and Bates to the question
of whether attorneys should have a First Amendment right to advertise
in-person, notwithstanding the Supreme Court's rejection of that pro-
position in Ohralik. I conclude that Ohralik is inconsistent with the
sound law and economics approach of every major attorney advertising
case that has reached the Supreme Court.

II. OHRALIK v. OHIO STATE BAR ASSOCIATION: THE SU-
PREME COURT'S RATIONALE FOR PROHIBITING IN-
PERSON ADVERTISING

A. Background

In Ohralik v. Ohio State Bar Ass'n,21 the appellant, Albert
Ohralik, was an attorney licensed to practice law in Ohio. During the
course of a casual conversation at the local Post Office, Ohralik heard
about an automobile accident in which Carol McClintock, a casual ac-
quaintance of his, had been injured. Ohralik telephoned Carol's resi-
dence and spoke to her mother, who told Ohralik that Carol was in the
hospital. Ohralik then visited McClintock's parents at their residence,
where he learned that Carol had been hit by an uninsured motorist,

"0 See Bates v. State Bar of Arizona, 433 U.S. 350, 381 (1977) ("Since advertising is linked
to commercial well-being, it seems unlikely that such speech is particularly susceptible to being
crushed by overbroad regulation.").

*1 436 U.S. 447 (1978).
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and that she and her passenger, Wanda Lou Holbert, were injured and
hospitalized. McClintock's parents inquired as to whether they could be
sued by Wanda Lou, and Ohralik responded that such a suit was pre-
cluded by Ohio's guest statute.22

Ohralik went to the hospital to speak with Carol, where he found
her lying in traction. At that time, he offered to represent her in mat-
ters relating to the accident and requested that she sign an agreement
to that effect. Carol declined, indicating that she first wanted to talk to
her parents about it.23

Ohralik left the hospital and returned to the McClintocks' house.
When he arrived, he concealed a tape recorder under his coat and re-
corded the ensuing conversation with McClintock's parents. McClin-
tock's parents told Ohralik that Carol had telephoned ahead to say that
Ohralik could "go ahead" with the case. While at the McClintock's
house, Ohralik examined the McClintock's insurance policy and discov-
ered that it contained an uninsured motorist clause which raised the
possibility of a $12,500 recovery for both Carol and Wanda Lou. Two
days later, Ohralik returned to the hospital, where Carol signed a con-
tract for Ohralik's services. The contract stipulated that Ohralik was
entitled to a one-third contingency fee in the event of recovery.24

Meanwhile, Ohralik visited Wanda Lou at her home even though
he had not been invited. As he had done with the McClintock's, he
concealed a tape recorder and recorded his conversation with Wanda
Lou. Ohralik explained to Wanda Lou that she could possibly recover
$12,500 under the uninsured motorist clause, and offered to represent
her on a one-third contingency basis. Wanda Lou replied that "she re-
ally did not understand what was going on," but said that it was
"O.K." for Ohralik to represent her. The next day, Wanda Lou's
mother tried to rescind the oral agreement; however, Ohralik rejected
the offer and insisted that he and Wanda Lou had a entered into a
binding contract.25

Pursuant to these events, Carol and Wanda Lou filed formal com-
plaints against Ohralik with the county bar association. The county bar
referred the matter to the Board of Commissioners on Grievances and

12 Id. at 449.
28 Id. at 450.
04 Id. at 450-51.
25 Id. at 451-52.
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Discipline of the Supreme Court of Ohio. Ohralik was sanctioned for
violating Disciplinary Rules 2-103(A) and 2-104(A) of the Ohio Code
of Professional Responsibility. 6 These rules provide, respectively, that
a lawyer may not solicit business from a "non-lawyer," and that the
lawyer may not accept business from a "layman" after giving the lay-
man unsolicited legal advice. 7

B. Discussion

Ohralik admitted to violating the letter of both disciplinary rules.
First, because Ohralik initiated contact with, and offered to represent
both Carol and Wanda Lou, it is clear that he solicited their business
in contravention of DR 2-103(A). Second, because Ohralik gave unso-
licited legal advice regarding the Ohio guest statute and on the possi-
bility of recovery under the uninsured motorist clause, after which he
accepted employment, it is clear that he violated DR 2-104(A). None-
theless, Ohralik contested the application of the rules to his conduct
because the Board made no findings of "specific wrongs." As such,
Ohralik argued that this "indiscriminate application" of the rules to his
conduct amounted to a "per se" rule against in-person solicitation,
which was impermissible under the First and Fourteenth
Amendments.2

The Supreme Court agreed that "the appropriate focus [of in-
quiry] is on appellant's conduct"; 29 however, the Court disagreed that a
showing of "specific wrongs" was required. According to the Court,
Ohralik's argument "misconceive[d] the nature of the State's inter-

:6 Id. at 452-53.
7 Specifically, the relevant portions of these disciplinary rules are:

DR 2-103 Recommendation of Professional Employment
(A)A lawyer shall not recommend employment, as a private practitioner, of himself,

his partner, or associate to a non-lawyer who has not sought his advice regarding employ-
ment of a lawyer.

DR 2-104 Suggestion of Need of Legal Services
(A)A lawyer who has given unsolicited advice to a layman that he should obtain coun-

sel or take legal action shall not accept employment resulting from that advice, except that:
(1)A lawyer may accept employment by a close friend, relative, former client (if the advice
is germane to the former employment), or one whom the lawyer reasonably believes to be a
client.

OHIO CODE OF PROFESSIONAL RESPONSIBILITY (1970).
Ohralik, 436 U.S. at 462-63.

9 Id. at 463.

[Vol. 3:2
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est."30 The Court explained:

The Rules prohibiting solicitation are prophylactic measures whose objective
is the prevention of harm before it occurs. The Rules were applied in this case
to discipline a lawyer for soliciting employment for pecuniary gain under cir-
cumstances likely to result in the adverse consequences the State seeks to
avert. In such a situation, which is inherently conducive to overreaching and
other forms of misconduct, the State has a strong interest in adopting and
enforcing rules of conduct designed to protect the public from harmful solici-
tation by lawyers whom it has licensed. 3

1

In short, the Court's point is that in-person solicitation gives lawyers a
''pecuniary" incentive to act opportunistically.

One of this Note's main objections is that the Court cited no evi-
dence for its conclusion that opportunism by attorneys is "likely to re-
sult" when attorneys advertise in-person.32 The Court cited only exam-
ples of Ohralik's "overreaching" conduct as support. Specifically, the
Court stressed his solicitation of Carol while she lay in traction; his use
of the concealed tape recorder; the undue influence on both Carol and
Wanda Lou created by his emphasis on the contingent nature of his
fees; and his refusal to withdraw when requested to do so by Wanda
Lou's mother.3" The Court used these examples as a springboard to
justify the State Bar's broad allegation that when "a professional
trained in the art of persuasion, personally solicits an unsophisticated,
injured or distressed lay person," "overreaching" is "likely to result. ' 34

In all, the Court justified the State Bar's use of a broad prophylactic
prohibition on attorney advertising by stressing a perceived disparity in
mental capacity35 and by importing certain lawyers with improper
motives.

While the harm envisioned by the Supreme Court is plausible, it is
an overstatement to say that "in-person solicitation by lawyers more

30 Id. at 464.
31 Id.
3" Id.; see also Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 641 (1985) (stating

that "face-to-face" solicitation is "a practice rife with possibilities for overreaching, invasion of
privacy, the exercise of undue influence, and outright fraud.").

3 Ohralik, 436 U.S. at 464-66.
3' Id. at 464-65; see also Fane v. Edenfield, 945 F.2d 1514, 1520 n.12 (11th Cir. 1991).
8 The Court's comparison between a "professional trained in the art of persuasion" and an

"unsophisticated, injured or distressed lay person" can be analogized to "capacity to contract"
issues. See generally RESTATEMENT (SECOND) OF CONTRACTS §§ 12-16 (1979).
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often than not will be injurious to the person solicited." 36 This state-
ment implies that lawyers who solicit clients in-person will be guilty of
"misconduct" 37 greater than half of the times they solicit. The basic
argument of this paper is that such a conclusion is untrue and un-
founded. The author believes that "misconduct" is likely to occur at a
far lesser rate. 8

C. The Supreme Court Distinguishes Bates v. State Bar of Arizona

One year before the Ohralik decision, the Supreme Court decided
Bates v. State Bar of Arizona. 9 At that time, Bates was regarded as
an abrupt break from the past, whereby the Court granted lawyers a
broad First Amendment right to advertise. Briefly, Bates involved the
advertising of "routine legal services" in a local newspaper, and the
Court held that restrictions on such advertising was impermissible."

The Court distinguished the kinds of advertising at issue in Bates
and in Ohralik on two primary grounds. First, the Court believed that
the "public advertising" 41 at issue in Bates was different than in-person
solicitation because the latter created an enhanced opportunity for stra-
tegic behavior on the part of the attorney. The Court stated:

Unlike a public advertisement, which simply provides information and leaves
the recipient free to act upon it or not, in-person solicitation may exert pres-
sure and often demands an immediate response, without providing an oppor-
tunity for comparison or reflection. [footnote omitted]. The aim and effect of
in-person solicitation may be to provide a one-sided presentation and to en-
courage speedy perhaps uninformed decisionmaking.42

The second grounds the Court used to distinguish Bates was that
the truthfulness of advertising in Bates could be ascertained with ease,
whereas the truthfulness of the advertising in Ohralik could not. The
Court stated:

" Ohralik, 436 U.S. at 466.
" See generally MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102 (1983).
" See Bates v. State Bar of Arizona, 433 U.S. 350, 379 (1977) ("For every attorney who

overreaches through advertising there will be thousands of others who will be candid and honest
and straightforward.").

o, 433 U.S. 350 (1977).
40 For a complete discussion of Bates, see infra part IV.
"Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 457 (1978).
42 Id. at 457.

[Vol. 3:2
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Unlike the advertising in Bates, in-person solicitation is not visible or other-
wise open to public scrutiny. Often there is no witness other than the lawyer
and the lay person whom he has solicited, rendering it difficult or impossible
to obtain reliable proof of what actually took place. This would be especially
true if the lay person were so distressed at the time of the solicitation that he
could not recall specific details at a later date.48

In sum, the Court's justifications for allowing the State Bar to
treat Ohralik's in-person advertising differently than Bates' "public ad-
vertising" turn on the presumptions that: (1) in-person advertising cre-
ates opportunities for strategic behavior, which are "more often than
not [to] be injurious to the person solicited,""' and (2) that in-person
solicitation is more difficult to monitor than "public advertising."

In this Note, I argue that those justifications cannot withstand
analysis under the Supreme Court's approach in the modern attorney
advertising cases. Ironically, the Bates case itself serves as a powerful
source of authority for rejecting the fundamental justifications relied on
by the Court to distinguish that case from Ohralik. However, because
this paper argues that lawyering should be recognized, in part, as a
business operated for profit,"6 I first turn to an analysis of Virginia
State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,'"
- the first "modern""' Supreme Court case dealing with the extent to
which the First Amendment protects advertising.

III. ECONOMIC THEORY AND ADVERTISING

A. Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, Inc. and the Rationale for Granting First Amendment
Protection to Advertising

Until recently, the First Amendment provided no protection for
"purely commercial advertising.'4 8 For example, in Valentine v.
Chrestensen," the Supreme Court upheld a flat governmental prohibi-
tion on the distribution of advertising leaflets, stating that commercial

43 Id. at 466.
44 Id.
4B See supra part I.

425 U.S. 748 (1976).
41 See supra note 12.
48 Valentine v. Chrestensen, 316 U.S. 52, 54 (1942).
4- 316 U.S. 52 (1942).
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speech was entitled to no First Amendment protection. 0

In 1976, the Supreme Court decided Virginia State Bd. of Phar-
macy v. Virginia Citizens Consumer Council, Inc.,5 1 and the "simplistic
approach" expressed in Chrestensen was discarded.5 Briefly, in Vir-
ginia Pharmacy, the Supreme Court struck down on First Amendment
grounds a state statute that declared advertising by pharmacists to be
"unprofessional conduct.""

Virginia Pharmacy and its progeny "radically curtailed the power
of the States to forbid conduct that . . . 'promote[s] distrust of lawyers
and disrespect for our own system of justice.' ""' The reason why Vir-
ginia Pharmacy was such a "radical" change was not merely because it
represented an abrupt turnaround from the general belief that the First
Amendment provided no protection for commercial advertising, but
also because the rationale behind it was solidly based upon an economic
analysis of the free market system in which advertising operates. The
Supreme Court explained:

Advertising, however tasteless and excessive it sometimes may seem, is none-
theless dissemination of information as to who is producing and selling what
product, for what reason, and at what price. So long as we preserve a
predominantly free enterprise economy, the allocation of our resources in
large measure will be made through numerous private economic decisions. It
is a matter of public interest that those decisions, in the aggregate, be intelli-
gent and well informed. To this end, the free flow of commercial information
is indispensable.55

The Supreme Court's view is consistent with the general view held
by economists as to the importance of advertising in a free market sys-
tem. Indeed, one economist nearly reiterated the Court's reasoning:

In a market economy ... it is in the interest of profit maximizing firms to let
consumers know that they exist, that they sell a particular good, and at what
price or prices they stand ready to sell. Advertising certainly performs these
functions, no matter what else it is asserted to do.

50 Id.
5- 425 U.S. 748 (1976).
52 Id. at 759.
53 Id. at 749-50.

Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 484 (1988) (O'Connor, J., dissenting).
5' Virginia Pharmacy, 425 U.S. at 765.

ROBERT B. EKELUND, JR. & DAVID S. SAURMAN, ADVERTISING AND THE MARKET PRO-
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Simply put, it is the informational value of advertising that gives it
such great utility in a free market system.5 7

B. The Economics of Advertising

At this juncture it is appropriate to delineate more clearly the the-
oretical, economic underpinnings that support advertising because, at
first blush, many may doubt that advertising yields any benefits. For
example, opponents of advertising argue that advertising increases the
seller's overhead cost, and that this cost will simply be passed on to
consumers, having the effect of increasing consumers' total cost for the
particular good or service.58 Another argument made by opponents of
advertising is that seller's could use advertising as a method of deceiv-
ing consumers with the hope of profiting from consumer ignorance. 59

The broadest answer to opponents of advertising is based on the
fundamental notion that advertising makes markets more competitive
than they are in the absence of advertising. This notion rests in large
part on the recognition that "entrepreneurs and the rational consumer
behave in a more realistic world where information and knowledge is
imperfect.""0 Thus, absent advertising, we can expect to see significant
differences in the prices of products because if consumers can be kept
in the dark as to "who is producing and selling what product, for what
reason, and at what price," then producers will be free to charge
whatever they want."1

CESS: A MODERN ECONOMIC VIEW 59 (1988) [hereinafter "EKELUND & SAURMAN"].
" See supra note 13 and accompanying text.
" Such an argument was addressed in Bates v. State Bar of Arizona, 350, 377-78; see gener-

ally infra part IV. This argument is analogous to arguments by economists that advertising is
simply unnecessary because perfectly competitive markets are composed of homogeneous products
(i.e., goods or services). As such, there is no need to inform consumers about individual products.
See EKELUND & SAURMAN supra note 56, at 9-10.

"9 It will be recalled that such a consideration was the basis for the Supreme Court's decision
to uphold the ban on in-person solicitation by attorneys in Ohralik v. Ohio State Bar Ass'n, 436
U.S. 447 (1978); see supra part II. See also POSNER, supra note 19, at 8-9 (discussing "market
characteristics favorable to fraud.").

" EKELUND & SAURMAN supra note 56, at 48 (emphasis added); see also YALE BROZEN, IS
Advertising a Barrier to Entry?, in ADVERTISING AND SOCIETY 79, 83 (Yale Brozen, ed., 1974)
("the natural state of affairs absent advertising is the imperfectly competitive (or nonstationary)
world") [hereinafter "BROZEN"]. Compare supra note 58 and accompanying text.

e1 EKELUND & SAURMAN supra note 56, at 49; see also, Virginia State Board of Pharmacy
v. Citizens Consumer Council, Inc., 425 U.S. 748, 754 n.1 I (where advertising by pharmacists
was prohibited, empirical studies of drug prices "showed price differentials ... of up to 1200%
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On the other hand, in a regime where advertising thrives, we can
expect prices to be roughly uniform. Consumers will buy from the
seller who is offering the desired product at the lowest price. Sellers
who charge higher prices will either lower their prices or go out of
business. Advertising will therefore promote a more competitive mar-
ket. It is the competitive market that keeps prices roughly the same. 2

Because there is always the possibility that a particular seller will
seek to earn greater than a market return by charging a price in excess
of the particular good's "average" price, consumers are likely to expend
some resources on researching the market (i.e., average) price of the
product 3 if there is no free information. 4 The usual resource that con-
sumers expend on such a search is time.65 However, a consumer will
not incur search costs in excess of the expected value of savings pro-
duced by a search.66 In most instances, sellers can disseminate informa-
tion to a particular consumer at less cost than that consumer can find
the information by searching.67 This has the effect of "reduc[ing] the
total cost of the product to the consumer and thereby increas[ing] the
quantity of product demanded."68

One of the notions inherent in the economic analysis of advertising
is that consumers are "rational" - that they act in ways that yield
them the "expected largest benefit" from their actions.69 The Supreme
Court recognized the concept of the "rational consumer" in the Vir-
ginia Pharmacy decision. In characterizing the complete ban on adver-

for the same amounts of a specific drug").
0' It should be recognized that a significant element of the price of legal services is quality.

For example, more competent lawyers will charge higher fees than less competent lawyers. This
increased fee represents a premium that clients pay in exchange for a more efficient resolution of
their case.

63 EKELUND & SAURMAN, supra note 56, at 49; see also POSNER, supra note 19, at 4.
6' "Free information" is advertising. Of course, advertising is only free those consumers who

do not buy the product that is advertised. Those who buy the product will pay for the advertising.
See PHILLIP NELSON, The Economic Value of Advertising, in BROZEN, supra note 60, at 55
("Advertising is as close to a 'free lunch' as one is likely to get.").

*5 EKELUND & SAURMAN, supra note 56, at 49.
*e POSNER, supra note 19, at 4.
67 Id. at 4. Posner attributes the move from "consumer to seller in the comparative advantage

of supplying consumer product information" to "increases in the complexity and variety of prod-
ucts and in the value of people's time." Id.

68 Id.
6 The "rational consumer" will not incur search costs in excess of the expected value of

savings produced by a search.
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tising by pharmacists as "paternalistic,""0 the Court relied on the "al-
ternative" concept of the rational consumer:

[The] alternative [to prohibiting advertising] is to assume that this informa-
tion is not in itself harmful, that people will perceive their own best interests
if only they are well enough informed, and that the best means to that end is
to open the channels of communication rather than close them."

The notion of the "rational consumer" answers in part, the ques-
tion of whether sellers will attempt to deceive consumers through ad-
vertising with the hope of profiting from consumer ignorance.7 2 First, it
is likely that a number of consumers will be capable of figuring out
whether a particular advertisement is false.73 As "rational consumers,"
these individuals will not fall prey to deceptive advertising, and there-
fore, the expected gain from deceptive advertisements must be reduced
by this factor.

Further, there are two other market mechanisms that will mini-
mize deceptive advertising. The first is that sellers have strong incen-
tives for developing a reputation of honest dealing.74 This is particu-
larly true when sellers expect a particular buyer to either be a repeat
buyer or a source of future referrals. 75 Honest dealing can therefore
create positive returns in excess of the expected profit from one particu-
lar sale. These returns take the form of future sales and free positive
advertising (i.e., referrals). On the other hand, a seller who deceives a
customer through advertising can expect some amount of negative ad-
vertising in return because the dissatisfied customer is likely to tell
someone of the misfortune suffered at the hands of the seller.

Another market mechanism that will minimize deceptive advertis-
ing is competition.7 6 The seller who places a false advertisement may
well be revealed by competitors because it is in the interest of the com-
petitors to have potential buyers know: (1) that what buyers saw or
heard in the seller's advertisement is not true and that the competitor

70 Virginia Pharmacy, 425 U.S. at 770.
71 Id.
72 See POSNER, supra note 19, at 8-9; see also supra text accompanying note 59.
73 POSNER, supra note 19, at 5.
74 Id. A reputation of honesty is analogous to the concept of "brand loyalty." See generally

EKELUND & SAURMAN, supra note 56, at 83-87.
75 POSNER, supra note 19, at 5.
76 Id. at 5-6.
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offers the product at better terms, and (2) that the seller is dishonest
and that the competitor, by inference, is honest.7

In addition to these market constraints on false advertising, our
legal system's provision for private law remedies will serve to minimize
deceptive advertising.78 "A material misrepresentation in a consumer
sale will generally constitute both a breach of contract and a tort. 7

1
9

Needless to say, the prospect of defending against one or many lawsuits
is a substantial deterrent.

Lastly, Lee Benham's landmark article entitled The Effect of Ad-
vertising on the Price of Eyeglasses"0 deserves mention. Benham con-
ducted a market survey of the prices of eyeglasses and eye examina-
tions in: (1) states that prohibited advertisement of such prices, and (2)
states that allowed advertisement of such prices. Through regression
analysis and other statistical techniques, Benham concluded that
prohibitions of advertising caused the prices of eyeglasses and eye ex-
aminations to be higher in states where advertising was prohibited com-
pared to states where advertising was permitted.8' Benham's work
stands as strong empirical evidence for the proposition that "where con-
sumers have the benefit of price advertising, retail prices often are dra-
matically lower than they would be without advertising. "82

IV. THE ECONOMICS OF ATTORNEY ADVERTISING:

BATES v. STATE BAR OF ARIZONA

A. Background

The Supreme Court applied the law and economics approach of
Virginia Pharmacy with full force to the question of attorney advertis-
ing in the case of Bates v. State Bar of Arizona.3 Until Bates, many
states placed absolute prohibitions on attorney advertising,84 and there-
fore, Bates represented an abrupt turnaround from the longstanding,
traditional notion that attorneys should not advertise.8 5

77 Id.
78 Id. at 7-8.
79 Id. at 7.
8 15 J.L. & ECON. 337 (1972).

I Id. at 351-52.
82 Bates v. State Bar of Arizona, 433 U.S. 350, 377 & n.34 (1977).
'8 433 U.S. 350 (1977).

In re R.M.J., 455 U.S. 191, 193 (1982).
See generally Nomi N. Zomick, Attorney Solicitation of Clients: Proposed Solutions, 7
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Arizona State Bar Disciplinary Rule 2-101(B) restricted advertis-
ing by attorneys to situations involving political campaigning, or in
public notices where identity is required, in routine business and associ-
ation reports, in legal documents, or in legal textbooks and treatises. In
Bates, two attorneys were sanctioned under DR 2-101(B) for advertis-
ing the prices of "routine legal services." 86 The attorneys challenged
the imposition of sanctions under the disciplinary rule, arguing that the
rule impermissibly restricted speech under the First Amendment. 87

The Court commenced its analysis with the basic proposition es-
tablished in Virginia Pharmacy that commercial speech in the form of
advertising is entitled to First Amendment protection, and further
noted that "our cases long have protected speech even though it is in
the form of a paid advertisement." 88 The Court continued, noting first
that "[e]ven though [a] speaker's interest is largely economic, the
Court has protected such speech." 89 Second, "[t]he listener's interest is
substantial: the consumer's concern for the free flow of commercial
speech often may be far keener than his concern for urgent political
dialogue." 90 Lastly, the court noted that "significant societal interests
are served by such speech. Advertising, though entirely commercial,
may often carry information of import to significant issues of the day.
And commercial speech serves to inform the public of the availability,
nature, and prices of products and services, and thus performs an indis-
pensable role in the allocation of resources in a free enterprise
system." 91

In sum, the Court recognized that advertising benefits all parties
involved (i.e., the speaker, the listener, and the public), as it did in
Virginia Pharmacy." This point is particularly important because it

HOFSTRA L. REv. 755, 756-63 (1979).
" Bates, 433 U.S. at 353-54.
87 Id. at 366-67. Bates also claimed that DR 2-101(B) was impermissible under the Sherman

Act, however, the Court disagreed. Id. at 359-64. Further discussion of this point is beyond the
scope of this note.

N Id. at 363 (citing Buckley v. Valeo, 424 U.S. 1 (1976); New York Times v. Sullivan, 376
U.S. 254 (1940)).

89 Bates, 433 U.S. at 354 (citing NLRB v. Gissel Packing Co., 395 U.S. 575 (1969); Thorn-
hill v. Alabama, 310 U.S. 88 (1940)).

" Bates, 433 U.S. at 364 (citing Bigelow v. Virginia, 421 U.S. 809 (1975)).
" Bates, 433 U.S. at 364 (citing FTC v. Proctor & Gamble Co., 386 U.S. 568, 603-604

(1967) (Harlan, J., concurring) (citation omitted)).
" Virginia State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748,

761-65 (1976).
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signifies that the Court drew a parallel between lawyers and pharma-
cists as businessmen. In Bates, as in Virginia Pharmacy, the Court ar-
gued that advertising benefits all parties involved for business
reasons.93

In Bates, the Arizona State Bar made six specific arguments,
which the Supreme Court dealt with in turn. I do the same here be-
cause similar arguments are often proffered as justifications for restric-
tions on in-person solicitation by attorneys, and as such, the Court's
Bates analysis throws substantial light on the central question of this
Note.

B. The Supreme Court's Economic Rationale for Allowing Advertis-

ing by Attorneys in Bates

1. The Adverse Effect on Professionalism

The first argument made by the State Bar in Bates was that price
advertising would have numerous adverse effects on the professionalism
of attorneys. The primary examples of these "adverse effects" that the
State Bar posited were the following: (1) "[the hustle of the market-
place will adversely affect the profession's service orientation," (2) "ad-
vertising [will] . ..erode the client's trust in the attorney" because the
"client [will perceive] that the lawyer is motivated by profit," and (3)
advertising will "tarnish the dignified public image of the profession." 94

The Court rejected the Bar's argument because "[a]t its core, the
argument presumes that attorneys must conceal from themselves and
from their clients the real-life fact that lawyers earn their livelihood at
the bar."195 The Court proceeded by noting the fact that "[b]ankers and
engineers advertise, and yet these professions are not regarded as un-
dignified." 96 Of note here is the use by the Court of an analogy be-
tween lawyers, bankers and engineers. This analogy, similar to the par-
allel made with pharmacists in Virginia Pharmacy, displays the Court's
recognition that lawyers are businessmen to a certain extent who are
"earn[ing] their livelihood." Indeed, it shows the Court's belief that the
infusion of business motives into the practice of law actually improves

" See supra part II1.A.
Bates, 433 U.S. at 368.

95 Id.

9o Id. at 369-70 (footnote omitted).
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attorney "professionalism."
This point serves as an invitation to further analysis of the State

Bar's argument. Contrary to the Bar's assertions, "commercialization"
in the form of advertising will improve competition among providers of
legal services.9 7 Greater competition gives providers of legal services
the incentive to improve the quality of the services, while trying to keep
prices near the average, market rate. As such, we can expect that both
"the profession's service orientation" and that client's trust in the legal
profession will improve through "commercialization."

2. The Inherently Misleading Nature of Attorney Advertising

The Bar's second argument was that the advertising of legal ser-
vices is inherently misleading because: (1) "services are so individual-
ized . . . as to prevent informed comparison on the basis of an adver-
tisement," (2) "consumer[s] . . . [are] unable to determine in advance
just what services" they need, and (3) "advertising . . . will highlight
irrelevant factors and fail to show the relevant factor of skill."98

The Court found the three bases for this argument unconvincing.
With regard to the first and second bases, the Court stated that "al-
though legal services are not fungible," the advertising of legal services
is not necessarily misleading, and that a client "no doubt is able to
identify the service he desires at the level of generality to which adver-
tising lends itself."99 Further, the Court's argument implicitly recog-
nizes that legal services need not be "standardized" for advertising to
promote efficiency.

From an economic standpoint, it is important to note that the
Bar's two bases ignore the market and legal system's mechanisms that
substantially curb advertisers from deliberately misleading potential
clients. 100 Second, with respect to non-deliberate deception of consum-
ers, which seems to be at the heart of the Bar's argument, it should be
recalled that advertising is merely the provision of free0 1 information
to potential consumers. The net effect of the provision of this informa-
tion is to reduce the total cost of legal services to the consumer because

97 See supra part 1II.B.
11 Bates, 433 U.S. at 372.
9 Id. at 372-74.
'" See supra part III.B.
101 See supra note 64.
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consumer search costs are reduced. 102 It will be recalled that this point
is based on the fact that it is more efficient for attorneys to disseminate
information on legal services than for clients to search for such infor-
mation because, as legal professionals, attorneys know better what cli-
ents' needs are.1"3

The Bar's third base for its argument that attorney advertising is
"inherently misleading" was rejected by the Court because:

[T]he argument assumes that the public is not sophisticated enough to realize
the limitations of advertising, and that the public is better kept in ignorance
than trusted with correct but incomplete information."'

As in Virginia Pharmacy the Court is relying on the notion of the "ra-
tional consumer,' 1

0
5 and again, the Court correctly concluded that "the

preferred remedy is more disclosure, rather than less."' 1 6 As stated pre-
viously, "more disclosure" in the form of advertising will improve com-
petition among providers of legal services, and therefore, result in bene-
fits to all parties involved (i.e., speakers, listeners and the public).

In the recent case of Peel v. Attorney Registration and Discipli-
nary Comm'n, 07 the Supreme Court specifically addressed the issue of
"misleading" attorney advertising. The Court held that the use of the
words "Certified Civil Trial Specialist" on office letterhead compared
to the use of the words "Registered Patent Attorney" or "Proctor in
Admiralty" "produces the same risk of deception."' 0 8 As such, the
Court felt that there was no "need for a complete prophylactic against
any claim of specialty."' 09 Peel, like Bates, relied on the notions that
(1) more disclosure is preferable to less, and (2) that consumers gener-
ally act in their own best interests." 0

Lastly, it should be recalled that there are deterrents to deceptive
advertising. First, there are the market and legal system's mechanisms
mentioned above."' Second, bar ethics rules against attorney miscon-

102 See supra part 1II.B.
103 See supra note 67 and accompanying text.
104 Bates, 433 U.S. at 374-75.
10" See supra part II.B.
100 Bates, 433 U.S. at 375.
107 110 S. Ct. 2281 (1990).
108 Id. at 2291.
109 Id.

0 Id. at 2288-90.
"' See supra part IIIB.
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duct serve as deterrents. For example, DR 1-102 of the ABA Model
Code of Professional Responsibility, subsection (A)(4) provides that a
"lawyer shall not . . . [e]ngage in conduct involving dishonesty, fraud,
deceit, or misrepresentation." '12 Further, subsection (A)(6) provides
that a "lawyer shall not . . . [e]ngage in any other conduct that ad-
versely reflects on his fitness to practice law."' 13 Like the market and
legal system's mechanisms, these disciplinary rules serve as deterrents
to deceptive advertising.

3. The Adverse Effect on the Administration of Justice

The Bar's third argument was that advertising has the adverse ef-
fect of stirring up unnecessary litigation."" The Supreme Court first
rejected this argument on the predictable ground that "we cannot ac-
cept the notion that it is always better for a person to suffer a wrong
silently than to redress it by legal action.""' The Court then rejected
the notion using the "free flow of information" rationale. The Court
cited an American Bar Association study evidencing that "the middle
70% of our population is not being reached or served adequately by the
legal profession.""' 6 The Court pointed out that this is precisely why we
should allow attorneys to advertise - to make legal services more ac-
cessible. In economic terms the Court's point is that there is a latent
demand for legal services, and that absent some prohibitory regulation,
there is a also a willing supplier." 7

This reasoning is consistent with the proposition that it is more
efficient for attorneys to disseminate information on legal services than
for clients to search for such services." 8 There will be some claimants
on the margin who believe (either mistakenly or not) that the cost of
locating an attorney exceeds the expected value of their claim. These
claimants will not seek representation. Thus, some potential claimants

... MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102(A)(4) (1986).
"a MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102(A)(6) (1986).
114 Bates, 433 U.S. at 375-76 (footnote omitted).
"I Id. at 376 (footnote omitted).

I6 Id., citing ABA Revised Handbook on Prepaid Legal Services 2 (1972).
"7 See generally MICHAEL E. PORTER, Optimal Advertising. An Intra-Industry Approach, in

ISSUES IN ADVERTISING: THE ECONOMICS OF PERSUASION 91, 92 (David G. Tuerck, ed., 1978)
("The firm's decision to supply advertising is derived from the buyer's demand for information to
make his choice among competing brands of the product.").

.1. See supra notes 67, 103 and accompanying text.
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will not have the merits of their claims assessed by a legal professional,
and therefore they will be denied a legal remedy."'

Further, these points are supported by the Court's rationale in the
Peel'20 decision. In striking down a bar rule that "completely ban[ned]
statements that are not actually or inherently misleading, such as certi-
fication as a specialist by bona fide organizations,"' 121 the Court relied
on Bates for the proposition that "[i]nformation about certification and
specialties facilitates the consumer's access to legal services and thus
better serves the administration of justice." 122 The same is true here.

4. The Undesirable Economic Effects of Advertising

The Bar's fourth argument was that advertising by attorneys
would have two primary "adverse economic effects." First, the Bar ar-
gued that advertising would increase attorneys' overhead costs, and
therefore that the total cost of legal services would increase. The Court
rejected this proposition on the grounds that "it is entirely possible that
advertising will serve to reduce, not advance, the cost of legal ser-

"1234vices. '  Of course, this point has been argued in depth earlier.2

Briefly, advertising promotes competition which keeps quality up and
prices down.

The second "undesirable economic effect" of advertising alleged
by the Bar was that advertising would serve as a significant barrier to
entry, "preventing young attorneys from penetrating the market.11 25

The Court rejected this argument, pointing out that a ban on advertis-
ing would actually have the contrary effect - that is, "the ban in fact
serves to perpetuate the market position of established attorneys."1 2

1

The Court's position in this regard is consistent with economic theory
on the effect of advertising on entry into the market:

' See FTC Staff Report, supra note 18 at 12 ("research suggests that [many people do not
consult an attorney because] . ..lawyers charge too much, people fear lawyers will charge too
much, or people do not know how to find a lawyer who is capable of handling their problems")
(footnotes omitted).

120 Peel v. Attorney Registration and Disciplinary Comm'n., 110 S. Ct. 2281 (1990).
.. Id. at 2292-93.
... Id. at 2293 (footnote omitted).
121 Bates, 433 U.S. at 377.

See supra part II1.B.
12' Bates, 433 U.S. at 377.
126 Id. at 378.
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In the analysis of many contemporary economists, advertising is not a long-
term barrier to entry. In a world of rational consumers where information is
costly, advertising is a means of entry into industries and product lines. Thus,
the ability to advertise lowers the cost of entry on balance. It also raises the
probability of a successful entry."2 7

In sum, contrary to the Bar's assertion, advertising should be allowed
because it has desirable economic effects.

Lastly, a comparison between Peel and Bates reveals another im-
portant element of the economic efficiency promoted by advertising.
Peel dealt with advertising of highly specialized services (litigation),
and Bates dealt with advertising of "routine legal services." Advertis-
ing of either type of legal service promotes economic efficiency, as
noted by the staff of the Federal Trade Commission:

The price competition brought about by lawyer advertising should en-
courage the lawyer to examine more effective uses of legal resources. The
traditional practitioner found in the small firms . . . is typically a "jack-of-all
trades." ... Specialization . . . permits the law firm to capture scale econo-
mies and increase lawyer productivity.

As a result of advertising, other practices that may become prevalent are:
(1) use of standardized forms; (2) use of word processing equipment; (3) im-
proved case, docket, and time management; and (4) use of computerized re-
search systems such as Lexis and Westlaw."' 8

In Bates, advertising by such a "jack-of-all-trades" promotes economic
efficiency because "routine legal services" are amenable to the "use of
standardized forms" and other time saving devices. Similarly, in Peel,
advertising by a "specialist" encourages economic gains because spe-
cialization, by definition, connotes that a particular attorney can per-
form certain "specialized" tasks more efficiently.

5. The Adverse Effects of Advertising on the Quality of Service

The Bar's fifth argument was that quality of service would suffer
because an attorney who advertises a particular "package" of legal ser-
vices would be inclined to provide that package to the client, regardless
of whether the "package" appropriately fit the client's needs. The

"' EKELUND & SAURMAN, supra note 56, at 72.
"18 FTC STAFF REPORT, supra note 18, at 138.
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Court rejected this argument stating: "Restraints on advertising .. .
are an ineffective way of deterring shoddy work. An attorney who is
inclined to cut quality will do so regardless of the rule on advertis-
ing."'I2 The Court's point is clear, yet the full import of its statement
deserves further consideration. While the legal rule on attorney adver-
tising will likely have little effect on the "attorney who is inclined to
cut quality," it is likely to have a significant impact on those that desire
to earn an honest living. As discussed amply above, advertising will
promote competition among the providers of legal services.1 30 In turn,
competition gives lawyers an incentive to improve the quality of the
legal services they offer."'

6. The Difficulties of Enforcement

The Bar's sixth argument was that "[a]fter-the-fact action by the
consumer : . . may not provide a realistic restraint" on deceptive ad-
vertising.1 3 2 This argument underestimates the significance of the mar-
ket and legal mechanisms which promote ethical and competent legal
representation (e.g., a reputation of honest dealing).'3 3 It will be recal-
led that these mechanisms give attorneys significant incentives not to
advertise deceptively. Further, the Supreme Court put this "problem"
into its proper perspective, stating:

We suspect that, with advertising, most lawyers will behave as they always
have: They will abide by their solemn oaths to uphold the integrity and honor
of their profession and of the legal system. For every attorney who over-
reaches through advertising, there will be thousands of others who will be
candid and honest and straightforward. And, of course, it will be in the lat-
ter's interest, as in other cases of misconduct at the bar, to assist in weeding
out those few who abuse their trust.8 4

Correctly, the Supreme Court does not believe that the incidence of
attorney misconduct, in the form of deceptive advertising,13 5 will
change.

129 Bates, 433 U.S. at 378.
130 See supra parts I1.B, IV.B.l-4.
... See supra part III.B.
"s Bates, 433 U.S. at 379.
"s See supra part III.B.
134 Bates, 433 U.S. at 379.
... See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102 (1986).

[Vol. 3:2



OHRALIK v. OHIO STATE BAR

One last point that the Court appropriately raises is that honest
attorneys will monitor dishonest attorneys and report any misconduct.
Indeed, the ABA Model Code of Professional Responsibility mandates
such "monitoring" by members of the Bar through the "squeal rule."", 6

Further, as displayed by Ohralik, some clients serve as useful
monitors.1 -7 Lastly, judges are charged with the responsibility of moni-
toring attorney conduct.138

V. THE APPLICATION OF BATES AND ECONOMIC THE-
ORY TO OHRALIK

Virginia Pharmacy offered sound economic justifications for grant-
ing First Amendment protection to advertising. Bates, Peel and numer-
ous other cases have relied on Virginia Pharmacy's logic in extending
such protection to advertising by attorneys. Interestingly, the economic
principles in these cases do not rely on any "gut feeling" of what is
"just;" instead, economic analysis appropriately focuses attention on
the pecuniary incentives of all parties that are directly or indirectly
involved. It is in the best interests of all parties to open the door to the
free flow of information.

Notwithstanding the strong reasons for allowing attorney advertis-
ing proffered by the Supreme Court, Ohralik remains the applicable
law for cases involving personal solicitation for pecuniary gain. If
Ohralik had been interpreted as a limited rule of law as suggested by
Justice Marshall,13 9 there would be little reason to worry about ineffi-
ciency. However, as noted above,'° Ohralik permits per se prohibitions
of such in-person advertising by attorneys. As such, the court has er-
ected a monumental barrier between the supply of, and the demand
for, legal services. The broad reading of Ohralik tosses aside the Amer-
ican ideal of "doing business with a smile and a handshake."

Bates and the other attorney advertising cases highlight the fact
that Ohralik restricted speech where it was most needed. The prohibi-
tion of in-person advertising by attorneys closes the door on claimants

"a See MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 8-5 (1986).
"a Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978).
138 See, e.g., ABA CODE OF JUDICIAL CONDUCT Canon 3, D. (1990); Chambers v. NASCO,

Inc., III S.Ct. 2123 (1991) (affirming district court sua sponte imposition of sanctions under
doctrine of "inherent powers").

... See supra note 7 and accompanying text.
1,' See supra part I.
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who either do not even know they need an attorney, do not know how
to find the type of attorney needed, or do not think their claim warrants
a consultation with a legal professional. The precise social costs associ-
ated with bans on in-person solicitation are incapable of measurement;
however, they are likely to be significant. Logic dictates that because
most claimants do not understand legal matters, there should be at-
tempts to supplement the free flow of information provided by advertis-
ing. Yet, Ohralik yields the opposite result - it permits state bar as-
sociations to severely cut the free flow of information. Even the facts of
Ohralik show that there is a need for information delivered in-
person. "1

The costs associated with blocking the free flow of information
have been mentioned above. " Namely, from the perspective of con-
sumers of legal services, there are costs associated with: (1) the failure
to raise valid claims; (2) the inefficient imposition of search costs on
consumers when attorney dissemination of information is cheaper; and
(3) the costs of paying excessive attorney fees duc to consumer igno-
rance of a competitors' better prices. From the perspective of providers
of legal services, there are costs associated with: (1) claimants raising
fewer claims than exist; and (2) the harm done by the perception that
lawyers are crooked. Lastly, society bears costs associated with the fol-
lowing: (1) the perception that the legal system does not provide a rem-
edy; (2) the perception that courts and state bar associations know
more about advertising than advertisers (e.g., the costs of judicial activ-
ism); and (3) the residual costs associated with the intrusion on the free
market (e.g., uncertainty).

Obviously, not all advertising is beneficial. Indeed, the Supreme
Court was correct in finding that false or deceptive advertising can be
prohibited." 3 Such advertising impairs the competitive market, "4 and
should thus be prohibited. Yet, it is important to remember that busi-

"' Ohralik, 436 U.S. at 473 (Marshall, J., concurring).
42 See supra parts III-IV.

14 Central Hudson Gas & Electric Corp. v. Public Service Comm'n of New York, 447 U.S.
557, 563-64 (1980).

144 ROBERT A. PiTOFSKY, Changing Focus in the Regulation of Advertising, in BROZEN,
supra note 60, at 125, 135 ("[R]egulation of false advertising ... has obvious pro-competitive
consequences. Misinformation not only deflects consumers from an opportunity to make a choice
on the merits of rival products . . . but also creates the immediate danger that true invention and
innovation will be replaced by spurious advertising campaigns.").
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nesses want to give truthful information so that they can prosper.145

Incentives to mislead consumers are de minimis, and for those particu-
lar instances, the competitive market and the legal system provide dis-
incentives to deception in the form of risks of suit associated with the
revelation of such advertising. 14 6

In Ohralik, the Supreme Court justified the State Bar's prohibi-
tion of attorney advertising on two grounds, neither of which comports
with the logical law and economics approach of Virginia Pharmacy,
Bates and numerous attorney advertising cases.1 47 First, the Court's be-
lief that in-person solicitation by attorneys "more often than not will be
injurious to the person solicited" fails to recognize the overwhelming
positive effects of pecuniary incentives. Specifically, pecuniary incen-
tives make the competition among providers of legal services sharper
than other kinds of incentives, 48 and thus, will work to the benefit of
all parties either directly or indirectly involved. However, this does not
mean that droves of lawyers will be hovering around hospital beds,
soliciting accident victims who lie in traction. This is because attorneys
will not advertise beyond the point it pays them to do so.149

As an example, the possibility that four or five lawyers would
spend their scarce time for merely a 20%-25% chance of getting a
client seems remote. Indeed, it may well be an overstatement to say
that on average even one lawyer would appear at the bedside of each
accident victim. The competitive market to provide legal services would
eventually factor in the effect of people who already have lawyers or
have easy access to information on where to find a "good lawyer" (i.e.,
a referral). This seems to indicate that the actual average number of
lawyers that would solicit at the hospital bedside would be less than
one. 160 Further, the providers of services would tend to target those po-
tential clients who most need and want information on where to find a

145 See supra parts III-IV.
148 See supra parts III-IV.
"4 See supra note 4.
148 If other incentives were stronger, most lawyers would not be charging fees. Instead, they

would work pursuant to other motivations, such as political expression. See, e.g., In re Primus, 436
U.S. 412 (1978); N.A.A.C.P. v. Button, 371 U.S. 415 (1963).

119 Robert H. Bork, Remarks at American Enterprise Institute Round Table on Advertising
and the Public Interest 26 (June 10, 1976) (available in George Mason University School of Law
Library) ("I am sure that none of the major agencies advertises beyond the point at which it pays
to give the consumer information.").

150 Id.

1993]



CIVIL RIGHTS LAW JOURNAL

lawyer. That is, the market will develop some manner in which "bed-
side" lawyers could more easily obtain information on which hospital
patients need a lawyer.1 5 1

It is no help to the Court's argument that some clients may be
"unsophisticated" or "distressed" because that claim applies to nearly
every "layman" who seeks legal counsel. For example, a grieving wid-
ower is certainly as "distressed" as Carol McClintock was, even though
the latter was lying in traction. Nonetheless, the widower at some point
must come to grips with the legal ramifications of his spouse's death.
This does not mean that probate attorneys will spend their days waiting
for clients at the local cemetery or funeral parlor. On the aggregate,
they will solicit business to the extent it pays them to do so and no
more. 1

52

It makes little sense to prevent potential claimants from obtaining
legal services that they want.153 If clients do not want services from a
lawyer that solicits their business in-person, the most cost effective
method of conveying that message is for the person solicited to decline
the offer. The same method will prevent "speedy uninformed decision-
making," a fear that has its root in the notion that many consumers of
legal services cannot be classified as "rational." '154

The Supreme Court's second major point in Ohralik was that in-
person solicitation is more difficult to monitor than the "public adver-
tising" at issue in Bates. This argument similarly fails to recognize the
strength of the competitive market in which attorney advertising oper-
ates. As stated above, market analysis yields the conclusion that very
little monitoring will even be needed because attorneys have substantial
incentives not to deceive. Further, for those instances where deception
is more profitable than truth, there are even more risks associated with
deception for lawyers than for other sellers of goods and services. Law-
yers are kept in check not only by the prospect of contract and tort
actions, but also by bar disciplinary rules prohibiting the deception of

"' Ohralik provides an example. Overhearing a conversation and talking to the family of a
"casual acquaintance" may well be an extremely efficient manner for a lawyer to convey informa-
tion on legal services to lawyerless victims. Id. at 449-50; See also supra parts II-IV. Of course,
that does not condone the true instances of Mr. Ohralik's misconduct, such as his concealing the
tape recorder under his coat. See supra part II.

IM See supra note 149.
See generally Ronald H. Coase, Problem of Social Cost, 3 J.L. & EcON. 1 (1960).

" See supra part III.
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clients. 155 As such, lawyers not only face a one-time claim, but also a
complete loss of the "family business" in the form of disbarment.

Notwithstanding the significant disincentives to attorney deception
of clients, some would still support per se bans on in-person solicitation
based on the fear that attorney deception of unwitting clients is partic-
ularly likely in face-to-face dealings. Like the Supreme Court, these
proponents of per se bans cite the facts of Ohralik as support for their
position. The problem with this position is that it inevitably amounts to
a complaint that the legal system is ineffective at monitoring attorney
misconduct. It is important to note, however, that rules against miscon-
duct target attorneys who "overreach, '1 56 whereas rules against in-per-
son solicitation target both attorneys who "overreach" and those who
do not.

Given the severe penalty for soliciting clients in-person, the chill
on such speech is likely to be substantial, if not absolute. As such, ei-
ther the Supreme Court or the state bar associations should take it
upon themselves to remove the informational barrier imposed upon the
legal service industry by bar prohibitions on in-person solicitation.

Paul S. Manning

" See. e.g., MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102 (1986).
166 See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102 (1986).
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