
COMMENTS
IN THE BEST INTEREST OF THE CHILD:

RELIGIOUS AND RACIAL MATCHING IN FOSTER CARE*

INTRODUCTION

Foster care in the United States remains a key element of social
policy as society attempts to deal with the pressures produced by the
continuing breakdown of the family. In 1962, the proportion of children
in foster care in the United States was 3.9 per 1,000. And while the
number has fluctuated over the years, the trend in the last several years
has been one of a steady increase in the number of children in foster
care. The proportion of children in foster care in 1987 was 4.2 per
1,000; that proportion has grown sharply since, to 5.9 children per
1,000 being in foster care in 1990.' The number of children in foster
care has ballooned from 276,000 in 1985 to 407,000 in 1990.2 The best
data available indicates that as of 1988, more than two-thirds of the
children placed in foster care - 69.2 per cent - were placed there due
to parental neglect or absence.3

Yet as the states have endeavored to deal effectively with this
growing need, they have been faced with the dilemma of how best to
care for these children. Among the most troubling aspects of state-co-
ordinated foster care are the twin questions of what role the considera-
tion of the child's race and religion may play in providing foster care
placements for these children.

* Author's note: this Note is the outgrowth of a brief written for the 21st Annual William B.
Spong Jr. Invitational Moot Court Tournament, Marshall-Wythe School of Law, College of
William and Mary. I gratefully acknowledge the contributions of William W. Mercer and David
M. Young (GMUSL '93) who co-authored the brief with me. They are of course blameless for
what has been done with the topic here.

STAFF OF HOUSE COMM. ON WAYS AND MEANS, 102D CONG., 2D SESS., 1992 GREEN BOOK,
BACKGROUND MATERIAL AND DATA ON PROGRAMS WITHIN THE JURISDICTION OF THE COMMIT-
TEE ON WAYS AND MEANS (Comm. Print 44) at 899 [hereinafter "1992 Green Book"].

' Karen Spar, CRS Report for Congress, Child Welfare: State Services and Federal Pro-
grams, at 9, 29 (Congressional Res. Serv. Rept. No. 92-455 EPW, May 20, 1992).

' See 1992 Green Book, supra note 1, at 914.
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The Religion Clauses of the First Amendment' are directly at is-
sue as the states wrestle with addressing the religious needs of foster
children. If the state attempts to accommodate the religious prefer-
ences of the children and their natural parents, both Establishment
Clause concerns5 and concerns of free exercise for the foster care pro-
vider6 are raised. Yet refusal to accommodate religious preferences
raises free exercise concerns of its own, as the Free Exercise rights of
the foster children and their natural parents are arguably infringed. 7

The consideration of race in the placement process is equally fraught
with constitutional concerns, as the Equal Protection Clause of the
Fourteenth Amendment8 is directly implicated by any policy which
would place foster children or classify the children or the homes into
which they are placed on the basis of race. Yet significant foster care
constituencies have repeatedly insisted on race-based placement, and
argue that such consideration of race is justified on equal protection
and affirmative action grounds.9 Moreover, due to demographic factors,
the consideration of religion also can implicate racial considerations as
well, since some religions are predominantly one race, and thus any
religious matching between the child and the care-giver would result in
de facto race matching. 10

The racial and religious composition of the foster care population
is also an important factor in these questions. By and large, blacks are
over-represented in the pool of children needing foster care." However,
blacks are greatly under-represented in the pool of available receiving

' "Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof;" U.S. CONST. amend. I, made applicable to the states through operation of the
Due Process Clause of the Fourteenth Amendment, U.S. CONST. amend. XIV, § 1, Cantwell v.
Connecticut, 310 U.S. 296 (1940), Everson v. Bd. of Educ., 330 U.S. 1 (1947).

Wilder v. Sugarman, 385 F. Supp. 1013 (S.D.N.Y. 1974) [hereinafter Wilder I].
6 Wilder v. Bernstein, 645 F. Supp. 1292 (S.D.N.Y. 1986), affid, 848 F.2d 1338 (2d Cir.

1988) [hereinafter Wilder III].
" Wilder 1, 385 F. Supp. at 1026.
a U.S. CONST. amend. XIV, § 1.
I See Elizabeth Bartholet, Where Do Black Children Belong? The Politics of Race Matching

in Adoption, 139 U. PA. L. REV. 1163, 1180, 1230-33 (1991).
1 See generally Martin Guggenheim, State-Supported Foster Care: The Interplay Between

the Prohibition of Establishing Religion and the Free Exercise Rights of Parents and Children:
Wilder v. Bernstein, 56 BROOK. L. REV. 603 (1990) (providing general background on the Wilder
litigation).

" See 1992 Green Book, supra note 1, at 911; see also Bartholet, supra note 9, at 1186-87 n.
61 and accompanying text.
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families." Moreover, the total number of available foster homes is de-
clining. There were 137,000 homes available in 1985; by 1990, the
number had shrunk to only 100,000.3 And while there does not appear
to be reliable nation-wide data on the religious composition of these
populations, there is evidence that in some jurisdictions the majority of
children needing placement in foster care are of one religion, while the
available families and institutions for placement are predominantly dif-
ferent religions."

Taken together, these factors raise a number of questions regard-
ing the consideration of religion and race in foster care placement. May
the state consider religion as a factor in placement without violating
the Establishment Clause? Must it consider religion in order to prevent
a violation of the Free Exercise Clause? Similarly, may the state, con-
sistent with the Equal Protection Clause, ever consider race in foster
placement? Are there instances where the state must consider race as a
placement factor? What are the rights of the child's natural parents?
May they compel the state to place their child only in a religiously or
racially compatible home? And finally, do the answers to these ques-
tions further the best interests of the children in foster care?

In the area of religious matching, states are faced with competing
arguments. On the one hand, proponents of religious matching contend
that the failure to match foster children with religiously compatible
foster care violates the Free Exercise rights of the children and their
parents. On the other hand, it is also argued that religious matching
violates the Establishment Clause by impermissibly entangling the
state in religion, and potentially violates the Free Exercise rights of the
care-givers. Thus, in crafting a foster care policy, the states are seem-
ingly caught between the Scylla of Free Exercise and the Charybdis of
Establishment, with no safe harbor. These issues were confronted head-
on in the Wilder case,' 5 in which the courts ultimately approved a set-
tlement"6 which limited most religious matching of foster care place-
ments and commanded some matching, but which continued to raise
free exercise and establishment concerns. However, more recent Reli-

12 See Bartholet, supra note 9, at 1187-93.
Spar, supra note 2, at 9.

14 See Wilder III, 645 F. Supp. at 1301-03; see also Guggenheim, supra note 10.
'5 Wilder I, 385 F. Supp. 1013 (S.D.N.Y. 1974); Wilder Ill, 645 F. Supp. 1292 (S.D.N.Y.

1986), affd, 848 F.2d 1338 (2d Cir. 1988) [hereinafter Wilder IV].
16 Wilder 11, 645 F. Supp. at 1304.

1993]



CIVIL RIGHTS LAW JOURNAL

gion Clause jurisprudence from the Supreme Court calls into question
the continued vitality of the Wilder premise that honoring the free ex-
ercise rights of the children and their natural parents requires the
placement of these children in religiously compatible foster homes. In
Lyng v. Northwest Indian Cemetery Protective Association,"7 the
Court held that the Free Exercise Clause does not compel the govern-
ment to act, or to refrain from acting in such a manner as to accommo-
date the religious requirements of a particular sect.18 And in Employ-
ment Division, Oregon Department of Human Resources v. Smith, 9

the Court held that laws of general applicability which are neutral with
regard to religion are enforceable regardless of their impact on a sect's
ability to practice its faith.20 Thus, as in Northwest Indian, the state
need not accommodate the religious needs of any religion or of all
religions. 21

At the same time that these changes in free exercise jurisprudence
have been taking place, a movement has also been underway to redraw
the lines of the Establishment Clause, and to determine the extent to
which the state may accommodate citizens' religious beliefs in the
drafting and enforcement of its laws. The Lemon test 22 has come under
repeated attack both in the courts and in commentary during recent
years as rigid and unworkable.23 Moreover, the recent Free Exercise

17 485 U.S. 439 (1988). Technically, Northwest Indian, which was argued November 30,
1987 and decided April 19, 1988, predates Wilder IV, which was argued June 24, 1987 and
decided June 8, 1988. It is a fairly safe assumption, however, that the Northwest Indian decision
did not inform the Second Circuit as it decided Wilder IV.

18 Id. at 450-53.
' 494 U.S. 872 (1990).

20 Id. at 878.
11 Id. at 890. This Term, the Court will have another chance to address these issues. As this

is written, the Court has heard arguments in Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 723 F. Supp. 1467 (S.D. Fla. 1989), aff'd, 936 F.2d 586 (11 th Cir. 1991), cert. granted,
112 S.Ct. 1472 (1992). In Hialeah, petitioner has challenged an ordinance banning the sacrificial
killing of animals as invalid under the Smith formulation. Thus, the Court has the opportunity to
reassess the extent to which government must tailor the drafting and enforcement of its laws to
the religious beliefs of citizens.

2 See Lemon v. Kurtzman, 403 U.S. 602 (1971) (enunciating a three-part test to determine
whether the Establishment Clause has been violated. This test requires that a law must have a
secular purpose, its primary effect must neither advance nor inhibit religion, and the law must not
create an excessive entanglement between government and religion.).

"' See Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 42 (1989) (Scalia, J., dissenting); County
of Allegheny v. Am. Civil Liberties Union, Pittsburgh Chapter, 492 U.S. 573, 656 (1989) (Ken-
nedy, J., dissenting in part); Brief for the United States as Amicus Curiae, Lee v. Weisman, 112
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cases, while leaving the question open, have hinted that the state may
accommodate religious beliefs in formulating its neutral, general
laws.24 Last Term, in Lee v. Weisman,2 the Court declined an invita-
tion to abandon or significantly alter the Lemon test, holding instead
that the recital of an invocation and benediction at a public school
graduation ceremony so clearly was a violation of the Establishment
Clause that the Court need not explore the permissible parameters of
state accommodation of religion. 26 Nonetheless, the question of how far
the state may go in accommodating religion will continue to be relevant
to whether a foster care agency may religiously match children and
care-givers.

In the area of race matching, statutes and policies preferring
same-race placement are increasingly being challenged as violative of
the Equal Protection rights of the foster parents seeking a transracial
placement. While earlier cases have upheld the validity of the matching
schemes in the face of these challenges,27 more recently courts have
held that the consideration of race in foster placement violates the
Fourteenth Amendment. In McLaughlin v. Pernsley,2 8 the court held
that a racially-based placement of a child in long-term foster care vio-
lated the Equal Protection rights of both the foster parents and the
child. 9 Similarly, in In re the Welfare of D.L.,3 0 the court held that a
statute preferring same-race placements for minority children violated
the Fourteenth Amendment.3 However, these cases are not definitive
statements of the law in this area; nor are they without contra-
precedent.

This note will address the current state of the law on religious and
racial foster care matching, assessing whether such matching may be

S. Ct. 2649 (1992) (No. 90-1014); Michael W. McConnell, Accommodation of Religion, 1985
SUP. CT. REV. 1.

24 See Employment Div., Or. Dep't of Human Res. v. Smith, 494 U.S. 872, 890 (1990);
Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 454 (1988).

25 112 S. Ct. 2649 (1992).
$6 Id.
21 See, e.g., Drummond v. Fulton City Dep't of Family and Child Servs., 547 F.2d 835 (5th

Cir. 1977) [hereinafter Drummond 1], rev'd, 563 F.2d 1200 (5th Cir. 1977) (en banc) [hereinaf-
ter Drummond 11]; In re the Petition of R.M.G., 454 A.2d 776 (D.C. Ct. App. 1982).

21 693 F. Supp. 318 (E.D. Pa. 1988), affd on other grounds, 876 F.2d 308 (3rd Cir. 1989).
2I ld. at 324.
20 479 N.W.2d 408 (Minn. Ct. App. 1991), rev'd on other grounds, 486 N.W.2d 375 (Minn.

1992).
31 Id. at 412-13.
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compelled and whether present matching policies are constitutionally
permissible and in the best interests of foster care children.

I. ARE THE STATES COMPELLED TO RELIGIOUSLY OR
RACIALLY MATCH FOSTER PLACEMENTS?

Presently, racial matching is common and pervasive in child place-
ment throughout the United States, and is incorporated in the laws and
regulations of many states, including Minnesota, Arkansas, California,
New York, Massachusetts, and Georgia.32 Although less well-docu-
mented, religious matching is also prevalent. Some states, such as New
York and Arkansas, expressly provide for religious matching in their
laws;33 others, such as Virginia, provide for continuing control by the
natural parent of the foster child's religious upbringing.3" The Arkan-
sas law, enacted in 1987, mandates matching by both race and religion
at the natural parents' request; however, the racial match must take
precedence over the religious match if both cannot be made. 8 Argu-
ments have been made, both on the basis of the matching statutes and
on constitutional principles, that the states are thus compelled to con-
sider religion and race in making foster placement decisions. However,
great uncertainty surrounds the merit of these arguments.

The 1989 case of Wilder v. Bernstein provides the best example of
the law's development in the area of religious matching. The Wilder
litigation began in 1973 as Wilder v. Sugarman,"6 in which the plain-
tiffs challenged the facial constitutionality of provisions of the New
York Constitution" and New York statutes38 which required(s) the

" See Bartholet, supra note 9, at 1189-91. Although most of these laws and regulations
involve adoptive, rather than foster, placements, because foster care is often seen as pre-adoptive,
this distinction is of little practical importance. See id. at 1186-93. Moreover, as will be shown,
these policies permeate foster care as well. See discussion infra at note 123 and accompanying
text.

3. See N.Y. CoNsT. art. VI, § 32; N.Y. Soc. SERv. LAW § 373 (McKinney 1983); ARK.
CODE ANN. § 9-9-102 (Michie 1991).

3 VA. CODE ANN. § 16.1-228 (Michie 1988) (residual parental rights defined as including
"the right to determine religious affiliation. ... I found no record of cases construing this
provision.)

a ARK. CODE ANN. § 9-9-102 (Michie 1991).
3 Wilder 1, 385 F. Supp. 1013 (S.D.N.Y. 1974). Ironically, the lead plaintiff in the case, a

thirteen-year-old girl named Shirley Wilder, was 29 years old when the last opinion in the litiga-
tion was issued (Wilder v. Bernstein, 725 F. Supp. 1324 (S.D. N.Y. 1989)).

31 N.Y. CONST. art. VI, § 32.
" N.Y. Soc. SERV. LAW § 373 (McKinney 1983).
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foster care placement system to effectuate placements in settings of the
same religious faith as the children or their natural parents whenever
this was "practicable" and "consistent with the best interests of the
child."39 The plaintiffs claimed that insofar as the statutory scheme
mandated placements in accordance with religious beliefs, the scheme
was unconstitutional40 on its face.

The court disagreed. Applying the Lemon test to the New York
policy, the court held that absent a countervailing interest, New York's
matching system violated both the secular purpose prong and the ef-
fects prong of the Lemon test. 1 First, the court noted that, since the
principal objective of the statute was to further the religious education
of the children, its purpose was clearly non-secular." Second, govern-
ment payments in furtherance of the non-secular purposes would vio-
late the "effects" prong because the primary effect of the expenditures
would be the advancement of religion.'"

The court, however, found a countervailing interest in the Free Ex-
ercise Clause. The court noted that parents have the right to direct the
religious upbringing of their children." Then, without seriously ad-
dressing whether a failure to provide a religious match would work a
Free Exercise violation, the court stated that once the state assumed
the parental role, it obligated itself to fulfill both the parent's and the
children's Free Exercise rights.45 Relying on the Supreme Court's deci-
sion in Walz v. Tax Commission," the court held that although an
absolutist reading of the Establishment Clause would prohibit the reli-
gious matching system, a "sensible and realistic" interpretation of the
two clauses was required to effect a reconciliation. 7 The permissive

Id.; see Wilder 1, 385 F. Supp. at 1017-18.
40 Id. at 1021. Plaintiffs apparently grounded their claims in the Establishment Clause, id. at

1028. The court in Wilder I was addressing only the facial validity of the scheme, id. at 1018,
1029. In Wilder III, which challenged the scheme as applied, Plaintiffs grounded their claims in
both Religion Clauses, as well as the Equal Protection Clause, Wilder 11, 645 F. Supp. 1292,
1301-03 (S.D.N.Y. 1986).

" Wilder 1, 385 F. Supp. at 1024. The court did not address in any detail the Entanglement
prong under Lemon.

44 Id. at 1023-24.
43 Id.
44 Wilder 1, 385 F. Supp. at 1025 (citing Pierce v. Society of Sisters, 268 U.S. 510 (1925);

Wisconsin v. Yoder, 406 U.S. 205 (1972)).
45 Id. at 1025-26.
40 397 U.S. 664 (1970).
47 Wilder 1, 385 F. Supp. at 1026 (citing Walz v. Tax Commission, 397 U.S. 664 (1970)).
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New York scheme, the court held, represented a "fair and reasonable
accommodation between the Establishment and Free Exercise Clauses
of the Constitution, '48 suggesting (without stating) that a mandatory
religious matching statute might violate the Constitution."9

After the decision in Wilder I, the plaintiffs continued to challenge
the religious matching and the related foster care funding provisions in
the New York Constitution and statutes as violations of the Establish-
ment and Free Exercise Clauses both on their face and as applied,50

and contended that the placement system discriminated on the bases of
race and religion. 51 The plaintiffs complained that because the majority
of quality foster care homes were Catholic and Jewish, the state's pol-
icy of religious matching discriminated in the placement of black and
Protestant children; and that because Protestant children were consist-
ently being placed in Catholic and Jewish foster care, the Free Exercise
rights of the Protestant children were impermissibly burdened. 52

However, a court-supervised settlement was reached in 1985, 53 and
it was the approval of the stipulated settlement (the "stipulation")
which was before the court in Wilder III "' and Wilder IV.55 The stipu-
lation ultimately approved by the courts significantly altered the struc-
ture of the foster care placement system used in New York. Whereas
prior practice had been to give nearly dispositive weight to the religious
placement preferences of the natural parents and the children, and in-
deed, to impute a preference on the child if none was stated, 56 under
the stipulation, placement would be on a strict first-come-first-served
basis. Religious preference could still be considered as a factor, but the

48 Id. at 1029.
" See id. at 1027-29.
60 Wilder I11, 645 F. Supp. 1292, 1301-03 (S.D.N.Y. 1986).

Id.
I Id. There was a somewhat schizophrenic tone to the complaint, i.e., it asserted both that

the religious matching of Catholic and Jewish children in foster care placement violates the Estab-
lishment Clause, and that failing to similarly match Protestant children to Protestant care violates
the Free Exercise Clause. This inconsistency is repeated, however, by both the objecting defend-
ants and by the court in Wilder IV, 848 F.2d 1338 (2d Cir. 1988); see discussion infra at notes
65-75 and accompanying text.

"' Wilder I1, 645 F. Supp. at 1304.
04 Id.
6 Wilder IV, 848 F.2d 1338 (2d Cir. 1988).
"6 See generally Guggenheim, supra note 10; Gregory A. Horowitz, Accommodations and

Neutrality Under the Establishment Clause: The Foster Care Challenge, 98 YALE L. J. 617
(1989).
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preference could not be used to give an "in-religion" child greater ac-
cess to a particular program than an "out-of-religion" child for whom
the program was equally suitable. 57

An exception to the first-available placement provision in the stip-
ulation provided that religious considerations could be given over-riding
weight in certain circumstances.58 For instance, "religious beliefs and
practices [which] so pervade a child's life that a particular religious
placement is required"5 9 would constitute a "compelling therapeutic
reason[]" for special placement outside the first-available basis rule.6"
Similarly, child care agencies61 whose religious beliefs pervade their en-
tire mode of living would be "specially designated" to receive only chil-
dren of that faith, and requests for placement in such agencies would
be honored so long as the placement was "diagnostically
appropriate. 62

Lastly, the stipulation provided for policies to "ensure the free ex-
ercise rights of all children in placement in the agencies."6 Each
agency was to provide children of other religions "comparable opportu-
nities" to practice their own religion, was not to impose dietary restric-
tions on those children unwilling to follow them, was to allow access to
family planning counseling, and was to avoid the display of "excessive
religious symbols." '64

The United States District Court for the Southern District of New
York approved the settlement over the objections of affected foster care
providers (the state had withdrawn its objections), and despite its own
reservations.65 The objecting parties raised two free exercise objections
to the stipulation. First, they objected that the free exercise rights of
those children who would no longer get preferred "in-religion" place-
ments would be impermissibly burdened inasmuch as they would no

"' Wilder II1, 645 F. Supp. at 1305.
58 Id.

" Id. (citation omitted).
60 Id.

" Private, religiously-affiliated care givers with which the state has contracted, distinct from
the administrative agency of the state which oversees the placement program.

" Wilder 11I, 645 F. Supp. at 1306 (citations omitted). As will be seen, these exceptions
raise Free Exercise and Equal Protection problems of their own.

" Id. (citation omitted).
6 Id. at 1306-07 (citation omitted).
6' Wilder II1, 645 F. Supp. at 1325-33, 1354.
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longer be able to as readily practice their faiths.66 This, of course, ig-
nores the identical burden which the matching system placed on the
same free exercise rights of the Protestant and minor faith children.

Second, the objecting parties maintained that the provisions of the
stipulation to "ensure the free exercise rights of all children in place-
ment" impermissibly burden the agencies' free exercise rights.67 In par-
ticular, they objected to the family planning provisions" and to the
prohibition of the "excessive" display of religious symbols.6 9 This latter
provision in particular was objected to as an especially egregious viola-
tion of their right to freely worship.

The objecting parties also objected to the stipulation on Establish-
ment Clause grounds. The Establishment Clause objections were
closely related in many respects to the Free Exercise objections. In-
deed, since both entanglement and the advancement or inhibition of
religion, two of the three Lemon test establishment prongs, are almost
by definition religiously coercive, they cannot avoid implicating the
Free Exercise Clause as well - the two clauses are Yin and Yang. The
objecting parties maintained in particular that the provisions requiring
determinations of "specially designated agencies" to care for children
from pervasively religious backgrounds, 70 the determination of when a
"therapeutic compelling reason" existed to exempt a child from first-
available-basis placement, 71 and the monitoring which would be neces-
sary to enforce the requirements that worship opportunities were ade-
quate for all children and that the display of religious symbols was not
"excessive" 72 would each impermissibly entangle the state in religion
while at the same time violating the Free Exercise Clause.73

The court dealt inadequately with the objections raised and dis-
played a remarkable inconsistency. The court responded to the free ex-
ercise objection that the children will no longer be able to practice their
faiths without a matching system by quite correctly noting that free

00 Id. at 1326.
67 Id. at 1328-29.
68 Id. at 1328.
69 Id. at 1329.
70 Wilder II1, 645 F. Supp. at 1328, 1338.
71 Id. at 1338.

I Id. at 1328-29, 1338.
"' Neither side strenuously raised the issue of whether the state funding to church-affiliated

foster care agencies in and of itself violated the Establishment Clause, although the plaintiffs did
make the point, Wilder III, 645 F. Supp. at 1331.
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exercise rights are not absolute .7  The court noted the distinction be-
tween the right to believe, which is absolute, and the right to act, which
is not.7 5 To the extent that the free exercise rights of these children and
their parents are burdened, the court held that the burden is only on
the right to act, that the burden is slight, and that it is supported by a
compelling state interest.7"

Yet at the same time, the court accepted the assertion of the court
in Wilder I that perceived Establishment Clause violations, present in
either scheme, are justified in order to advance free exercise rights.77

Despite the Establishment and Free Exercise concerns raised by the
objecting parties, the court held that protecting the free exercise rights
of children placed in homes of a religion other than their own justified
the prophylactic provisions of the stipulation requiring adequate oppor-
tunities for worship and prohibiting the display of "excessive" religious
symbols.78 While this is distinct from stating, as did the court in Wilder
I, that the free exercise rights protected by religious matching justified
Establishment Clause violations, it is a distinction without a difference.
The Wilder III court brushed aside the free exercise claims of the ob-
jecting parties, and merely favored the free exercise rights of one group
(the children and parents in the plaintiff class) over those of another
group (the foster care providers and children and natural parents of
similar faiths).

There is little doubt that were the Wilder cases before the Su-
preme Court today, the issues would be resolved differently, as the pre-
mise on which the Wilder judgment was based, that the free exercise
rights of foster children require that they be placed in religiously com-
patible homes, is very much in doubt today. The Court has rejected the
idea that the government may be compelled to facilitate an individual's
religious practice7 9 and thus by implication, the proposition that the
failure to provide a religiously compatible foster home necessarily vio-
lates the child's free exercise rights.

" Wilder I11, 645 F. Supp. at 1325.
75 Id.
76 Id. at 1326-27.
77 Id. at 1338.
78 Id.

70 See Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 449 (1988); Em-
ployment Div., Or. Dep't of Human Res. v. Smith, 494 U.S. 872, 890 (1990).
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In Lyng v. Northwest Indian Cemetery Protective Association 80

and Employment Division, Oregon Department of Human Resources v.
Smith,"1 the Supreme Court provided important guidance on the extent
to which government must accommodate religion, and to what extent a
government action may burden the practice of a religion. The result in
Northwest Indian would indicate that in the first instance, the govern-
ment need almost never take affirmative steps to accommodate reli-
gious practice, and in the second, that a government action may impose
a significant burden on the practice of a faith and still withstand Con-
stitutional scrutiny.8 2

Northwest Indian involved the federal government's decision to
construct a road through a portion of the Chimney Rock area of the
Six Rivers National Forest in California. For centuries, the area
around Chimney Rock has been used by Native Americans in the prac-
tice of their religion, which is tied inseparably to the land and is site-
specific; the Native Americans asserted, and the government and courts
accepted as fact, that the road construction could have a "devastating"
impact on the Native Americans' ability to practice their faith.83

Nonetheless, the Court reversed the Ninth Circuit's decision en-
joining the construction as violative of the Native Americans' First
Amendment religious freedoms. The Court rejected the respondents'
contention that the government, prior to proceeding with the road,
must show a compelling interest in its construction and demonstrate
that the road infringes on the Native Americans' free exercise rights by
the least restrictive means." ' The Court rested its decision on three pro-
positions: first, that the First Amendment bars prohibitions on religious
practices but does not compel the government to accommodate those
practices;8 5 second, that no principled way exists for the courts to weigh
the centrality to belief of an action which would be necessary to employ
a compelling interest test;" and third, that the Constitution does not
permit one religion to "veto" public programs that do not prohibit

:0 485 U.S. 439 (1988).
494 U.S. 872 (1990).

:2 See Northwest Indian, 485 U.S. 439 (1988).
83 Id. at 451.

Id. at 447.
88 Id. at 448-49, 450-51.
88 Id. at 452-53.
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religion.8"
Regarding the first proposition, the Court carefully distinguished

between government acts which prohibit religious practice, and those
which make the practice more difficult. Even though government acts
which indirectly coerce or penalize free exercise, and not just those
constituting a flat prohibition on practice "are subject to [First Amend-
ment] scrutiny,"8 8 "the Free Exercise Clause is written in terms of
what the government cannot do to the individual, not in terms of what
the individual can extract from the government. '" 89 Nor does a compel-
ling government interest need to be shown; rather the Court implied
that the rational basis test employed in Bowen v. Roy 90 would be suffi-
cient. Although scrutiny is often more stringent in other Free exercise
contexts,

[this] . . . cannot imply that incidental effects of government programs,
which may make it more difficult to practice certain religions but which have
no tendency to coerce individuals into acting contrary to their religious be-
liefs, require government to bring forward a compelling justification for its
otherwise lawful actions. The crucial word in the constitutional text is "pro-
hibit" ....91

Thus, the government need not act affirmatively, nor even refrain from
acting, to safeguard or accommodate religious practice.

The respondents sought to distinguish cases such as Roy 92 on the
basis of the centrality of the land at issue to the Native Americans'
religious practices. The Court, however, rejected this." The "Court
cannot determine the truth of the underlying beliefs ...and accord-
ingly cannot weigh the adverse effects [on respondents]." 11 Hence, the
Court held that "[w]hatever may be the exact line between unconstitu-

"8 See Northwest Indian, 485 U.S. at 451-52.
88 Id. at 450.
0I Id. at 451 (quoting Sherbert v. Verner, 374 U.S. 398, 412 (1963) (Douglas, J., concur-

ring)); cf. Bowen v. Roy, 476 U.S. 693 (1986) (Government use of Social Security number in aid
program upheld in face of Native American's religious objection.).

476 U.S. 693 (1986).
Northwest Indian, 485 U.S. at 450-51 (citations omitted); cf. Braunfeld v. Brown, 366

U.S. 599 (1961) (law mandating the Sunday closing of businesses upheld although it made reli-
gious practice of merchants with non-Sunday sabbaths more expensive).

' Roy, 476 U.S. 693 (1986).
" Northwest Indian, 485 U.S. at 449.

94 Id. at 449-50 (citations omitted).

1993]



CIVIL RIGHTS LAW JOURNAL

tional prohibitions on the free exercise of religion and . . . legitimate
conduct by government . . , the location of the line cannot depend on
measuring" the impact of the government's acts on the religious objec-
tor, or on the centrality of the beliefs affected. 5

It is only a small leap from the proposition that the government
need not refrain from an action which has the incidental effect of im-
posing even a large burden on religious practice, to the proposition that
any law of general applicability may constitutionally burden religious
practice so long as the law itself is neutral regarding religion. The
Court made that leap two years later in Employment Division, Oregon
Department of Human Resources v. Smith." In Smith, the Court held
that the State of Oregon is not constitutionally required to provide an
exception in its criminal drug laws for the religious ingestion of pe-
yote.9 7 Aside from the criminal sanctions, this is really no different
from holding that the government need not refrain from building a
road to accommodate a religion. Indeed, the result in Smith may even
be less onerous to the respondents' religious practice than that in
Northwest Indian. For the respondents in Smith may still practice their
religion if they are willing to risk prosecution,98 whereas in Northwest
Indian, if the respondents' assertions are true, all viable practice of
their faith would be vitiated. 9

Smith, however, was remarkable for the sweeping nature by which
the Court reached its result. The Court continued down the path begun
by Bowen v. Roy and Northwest Indian, and rejected the compelling
interest test, which would require that a law which broadsides religious
practice be supported by a compelling state interest and be tailored to
the least restrictive means of effectuating that interest. 100 In doing so,

.. Id. at 451; see Employment Div., Or. Dep't of Human Res. v. Smith, 494 U.S. 872, 886-
87 (1990); see also Smith at 906-07 (O'Connor, J., concurring in judgment).

" Smith, 494 U.S. 872.
1 Id. at 888-90. Smith, however, did not involve an actual criminal prosecution under the

statute; respondents were contesting the state's classification the ceremonial use of peyote as work-
related "misconduct," on which basis they were denied unemployment benefits, id. at 874, 876.
The Court would have clearly upheld a criminal prosecution as well, however; see id. at 875
(citing Employment Div., Or. Dep't of Human Res. v. Smith (Smith 1), 485 U.S. 660, 670
(1988)); Smith, 494 U.S. at 890.

98 There is no evidence in the report of the case that Oregon was vigorously enforcing the
criminal law, see id.; see also Douglas Laycock, The Remnants of Free Exercise, 1990 Sup. CT.
REV. 1.

" Northwest Indian, 485 U.S. 439, 451 (1988).
Smith, 494 U.S. at 884-85; id. at 894-95 (O'Connor, J., concurring in judgment).
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the Court relied on two propositions. The first, which was only implicit
in Northwest Indian, is the distinction between the freedom to believe
and the freedom to act pursuant to those beliefs.1'0 The second, explicit
in Northwest Indian, is that the courts are incompetent to draw legal
lines based on the centrality of belief.'

The Court explained the belief/act distinction by pointing out, as
did the Northwest Indian Court, the First Amendment's emphasis on
the word "prohibit."103 The Court acknowledged that certain acts are
so tied to religious belief as to be beyond direct regulation by the
state.1°" However, there is no general right to engage in any conduct
simply because it is motivated by religious belief. Thus, where a law
applies generally without regard to religion, acts may be prohibited
without offending the First Amendment, so long as the "general law
[is] not aimed at the promotion or restriction of religious beliefs."'' 0

The belief/act distinction alone, however, was insufficient to jetti-
son the compelling interest test, as that test anticipates that some prac-
tices may be barred by the state even if religiously motivated. 0 6 In-
deed, a compelling interest test would be a nullity if nothing ever
actually rose to a compelling state interest. Rather, the Court reached
the conclusion that the compelling interest test does not apply to relig-
iously neutral, generally applicable laws by another route. It stated that
the compelling interest test is only appropriate in instances where equal
protection is implicated - where the government seeks to "accord dif-
ferent treatment on the basis of race" or religious affiliation.10 7 To em-
ploy such a test where treatment is the same, but impact is different
would, in effect, impose different treatment as well, resulting in "a con-
stitutional anomaly,"' 0 8 "a private right to ignore generally applicable
laws." 09 "To make an individual's obligation to obey such laws contin-
gent on the law's coincidence with his religious beliefs except where the
state's interest is 'compelling'," the Court stated, would be constitution-

0 Id. at 878-79; see supra notes 88-91 and accompanying text.
I02 Id. at 886-87; see supra notes 94-95 and accompanying text.

103 Id. at 877.
104 Id.
305 Smith, 494 U.S. at 879 (quoting Minersville Sch. Dist. Bd. of Educ. v. Gobitis, 310 U.S.

586, 594-95 (1940)).
', Smith, 494 U.S. at 882-83; id. at 897 (O'Connor, J., concurring in judgment).
107 Id. at 885-86 (emphasis added).

Id. at 886 (footnote omitted).
109 Id.
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ally unsound.110

Thus, it appears that the state could not be compelled to place
foster children in religiously compatible homes on a theory that failure
to do so would violate the free exercise rights of the children or their
parents. As already discussed, both the plaintiffs and the respondents
made this objection during the Wilder litigation. However, as both the
Wilder court and the Supreme Court in Northwest Indian and Smith
noted, free exercise rights are not absolute. This idea is central to an-
swering one of the main objections raised when a state fails to guaran-
tee a religious match in foster care placements. These cases demon-
strate that such matching is not constitutionally required in order to
protect religious freedom.

As already seen, the Northwest Indian and Smith decisions held
that the Constitution requires a less rigorous standard for laws which
are facially neutral toward religion and generally applicable but, none-
theless, implicate free exercise rights. Government-managed foster care
programs share several common characteristics with the government
actions upheld in Northwest Indian and Smith. Each of these govern-
ment actions are: (1) legitimate means of addressing a public policy
issue, (2) devoid of tacit, implicit motivation to suppress religious be-
lief, (3) lacking in punishment or sanctions for engaging in religious
activities or articulating a religious belief as such, and (4) non-compul-
sory with regard to religious conduct. Foster care placement programs
address a worthy public policy concern: the care of neglected and
abused children, and nothing in a non-religiously based placement pro-
hibits the foster child's right to adopt and espouse any religious belief.

The underlying constitutionality of the universal application of a
rationally based law, which is neutral with respect to religion, led the
Court to uphold statutes contested on free exercise grounds in Smith
and Northwest Indian, even though in those cases an otherwise valid
government act had an incidental effect on a religious practice. Yet
even if foster care placement programs were measured against a com-
pelling interest test, rather than the rational basis test applied in Smith
and Northwest Indian, three distinct arguments support their validity
despite the absence of any religious match.

First, the programs do not unconstitutionally "prohibit" religion,
as they do not impermissibly limit the right of the children or their

110 Id. at 885,
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natural parents to freely exercise their own religion. The First Amend-
ment disallows state action only where it "prohibits" religious freedom.
Nothing would prevent minor children in foster care from reading a
religious text of choice, or attending religious study groups, meetings,
and services. Although a child in foster care may face greater expense,
burden or difficulty in the exercise of his faith, this does not make the
foster care program constitutionally invalid.111

Moreover, even if foster care placements are indirectly burden-
some on free exercise rights, the Court recognized in Northwest Indian
that some implications of absolute free exercise protections would not
be worth their cost. "[T]he statute might be constitutional, despite its
coercive nature, if the State could show with sufficient 'particularity
how its admittedly strong interest ...would be adversely affected by
granting an exemption . ".1.1. "2 Foster children do not have parents
who can provide a basic level of care. The urgency of government in-
volvement and expedited placement in foster care is a fundamental con-
cern that justifies the incidental burden which the provision of such
care might place on the free exercise rights of these children and their
parents.

Second, the status of the individual affects the nature of their free
exercise rights. The status of the individual strongly colors the degree
to which one's freedom to act under the First Amendment may be cir-
cumscribed. For instance, the Court has stated that while the rights of
a prisoner to believe in any religion or in none at all is absolute, his or
her freedom to practice those beliefs may be constrained due to the
prisoner status." 3 Similarly, both children in foster care and the natu-
ral parents who voluntarily surrender custody of their children to the
state are of a different status than other children and other parents.
Thus, the range of their freedom to act on their beliefs is different as
well.

The ability of minors to exercise their constitutional rights is not

"I See Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 450-51 (1988);
Braunfeld v. Brown, 366 U.S. 599, 605-06 (1961).

"' Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 457 (1988) (citing
Wisconsin v. Yoder, 406 U.S. 205, 236 (1972)).

"' See, e.g., Cruz v. Beto, 405 U.S. 319, 324 (1972) (per curiam) (Rehnquist, J., dissent-
ing); accord Theriault v. Carlson, 339 F. Supp. 375 (N.D. Ga. 1972), vacated on other grounds,
495 F.2d 390 (5th Cir. 1974), cert. denied, 419 U.S. 1003 (1974).
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coextensive with that of adults. " 4 Their freedom to act is curtailed in a
myriad of ways and for several legitimate reasons, not the least of
which is concern for their health and safety. Thus, a child cannot work
in violation of child labor laws, even if he or she desires to do so out of
religious belief.""

The Court's decisions broadly extending minors' First Amendment
rights in the speech area do not dilute this proposition, for the nature of
the acts contemplated in the full exercise of speech rights are funda-
mentally different from those at issue in the foster care context. " 6 Giv-
ing full range to a minor's speech rights does not require the level of
autonomy or emancipation which would be necessary in the free exer-
cise context. It is a simple matter requiring no state action to permit
the wearing of an armband, as in Tinker v. Des Moines Independent
Community School District; no concerns over the minors' safety are
implicated. The autonomy which would be required by an absolutist
concept of free exercise, however, would raise serious safety and wel-
fare concerns, even in mature minors. For instance, only by indepen-
dent living could an Orthodox Jewish child follow the dietary restric-
tions of his faith without imposing them on his foster family. Thus, if
no match were available, there would be no means of effectuating the
child's religious preferences short of imposing those preferences upon
others.

This analysis is equally applicable to the natural parents of foster
children asserting the free exercise rights of themselves and their chil-
dren, even though it may be argued that this is the precise type of
"hybrid" situation contemplated by Justice Scalia in his Smith dicta
distinguishing Wisconsin v. Yoder.1 1 7 For while the natural parents
often retain technical guardianship and return of full custodial rights is
usually contemplated, " 8 the state's parens patriae responsibilities and

114 See New Jersey v. T.L.O., 469 U.S. 325 (1985); see also Prince v. Massachusetts, 321
U.S. 158, 166-68 (1944).

.. Prince, 321 U.S. at 166-68.
11 See, e.g., Tinker v. Des Moines Indep. Commun. Sch. Dist., 393 U.S. 503 (1969).
11 406 U.S. 205 (1972). Yoder presents the most notable exception to the principle that

generally applicable laws which have the incidental effect of burdening religious practice are none-
theless enforceable. In Yoder, the right of Old Order Amish parents to refuse, on religious
grounds, to send their children to school in violation of a criminal statute was upheld. The Smith
Court distinguished Yoder, in dicta, by classifying Yoder as a case involving a "hybrid" right of
parenthood and religious freedom. Smith, 494 U.S. 872, 881 (1990).

18 See Spar, supra note 2, at 8-10.
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constitutional burdens in the care of foster children requires that dur-
ing the period of foster care the free exercise rights of the natural par-
ents be truncated by their status. The parents' cession of their responsi-
bility and control must carry with it a suspension of their full free
exercise rights; until such a time as they resume their parental duties,
they should retain only residual rights to direct their children's reli-
gious upbringing. Wherever the Court has upheld the rights of parents
to direct their children's religious education, it has presupposed contin-
uing parental control.' 19 Thus, in Meyer v. Nebraska, Pierce v. Society
of Sisters, and Wisconsin v. Yoder, the parents' free exercise rights
went hand-in-hand with their parental responsibilities.

Practical considerations compel these limitations on the ability of
parents to insist on the full free exercise rights of their non-custodial
children as well. The natural parents may not "saw the baby in half'
by devolving their parental responsibilities onto the state, while retain-
ing their parental rights in derogation of the rights of the foster care
providers to fulfill their parental duties. (This argument is even more
compelling in the instances where the state has intervened to take cus-
tody of the child against the parents' wishes due to neglect.) As parens
patriae, the state has responsibility for the child's total well-being, both
physical and mental.1 20 This responsibility could not be carried out by
permitting continued direction by the natural parents; the emotional
stability of the child would permit only one set of parents to hold sway
at a time.

And third, the goals and administrability of the foster care pro-
gram would be jeopardized by an absolutist consideration of religion.
Benefit programs have certain requirements and limitations to ensure
efficiency, fairness, and program integrity. As the decision in Smith
demonstrated, the universal application of those limitations in no way
invalidates them merely because the ability to act on one's beliefs is
affected. Government need not be compelled to take every possible
measure to match foster care children to religiously compatible care-
givers - "[t]he Free Exercise Clause affords an individual protection

'" See, e.g., Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Society of Sisters, 268 U.S.
510 (1925); Wisconsin v. Yoder, 406 U.S. 205 (1972).

120 Cf. Wilder 1, 385 F. Supp. 1013, 1025 (S.D.N.Y. 1974) (state has the responsibility to
carry out parental responsibilities of religious upbringing, but must do so consistent with the
child's and parents' religious beliefs); see also VA. CODE ANN. § 16.1-228 (Michie 1988)
(residual parental rights defined as including "the right to determine religious affiliation ....").
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from certain forms of governmental compulsion; it does not afford an
individual a right to dictate the conduct of the government's internal
procedures." '

It seems equally clear that the state could not be compelled to
place a child in same-race foster care. Unlike the area of religious
matching, racial matching has no constitutional theory equivalent to
the Free Exercise Clause which could even support such a claim. Al-
though opposition to transracial adoption is pervasive, particularly in
the black social welfare community,1 22 there is no case on record in
which a parent or child sought to force a same-race foster placement or
adoption.12 3 Rather, the cases in this area generally involve challenges
by white foster parents to racially motivated placements of black
children.

Laws forbidding transracial placements, like laws against miscege-
nation,'1 24 have been held to violate the Equal Protection Clause.125

Similarly, through the years, courts have repeatedly held that race can-
not be the sole or dispositive factor in making a foster placement deci-
sion.1 26 However, none of these cases has held that any consideration of
race violates the Equal Protection Clause. Rather, the courts have al-
lowed the use of race in making placement decisions when it is in the
best interest of the child to do so.

The problem, of course, is that those opposed to transracial adop-
tion argue that same-race placements are always in the child's best
interest, and in many instances the courts have been inclined to agree.
The National Association of Black Social Workers (NABSW) and
others have argued that only a black family can provide a black child
with the necessary skills to succeed in a racist society, and that a
mixed-race family will not provide a black child with a secure sense of

." Bowen v. Roy, 476 U.S. 693, 700 (1986).
" See Bartholet, supra note 9, at 1180, 1230-33.
'3 The cases in this area more frequently involve challenges to same-race preferences in

adoptive, rather than foster placements. The same preferences generally exist in the foster context
as well, however, and the distinction is becoming less important as foster care is increasingly being
viewed as pre-adoptive care in many instances. See Bartholet, supra note 9, at 1186-93.

... See Loving v. Virginia, 388 U.S. 1 (1966); McLaughlin v. Florida, 379 U.S. 184 (1964).
11. Compos v. McKeithen, 341 F. Supp. 264 (E.D. La. 1972).
" See, e.g., McLaughlin v, Pernsley, 693 F. Supp. 318 (E.D. Pa. 1988), affd on other

grounds, 876 F.2d 308 (3rd Cir. 1989); Drummond 1, 547 F.2d 835 (5th Cir. 1977), rev'd, 563
F.2d 1200 (5th Cir. 1977) (en banc) (Drummond II); In re the Petition of R.M.G., 454 A.2d 776
(D.C. Ct. App. 1982).
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identity.127 Such a view, supported by the courts, is contrary to any
principled vision of racial equality. No doubt, a state policy in which
white children in desperate need of foster care were systematically ex-
cluded from loving black foster homes because such placements were
not "in their best interests" would be roundly decried as racist, and
rightly so. 1"8 Yet misplaced judicial deference to unsubstantiated
claims that black children are harmed by placement in white homes 29

perpetuates just such a result by allowing racist factors to be evaluated
as in the child's best interest. Moreover, any factor which in practice is
allowed to tip the balance in a placement decision, as race has,1 30 be-
comes by definition a dispositive factor. Thus, although neither the
states nor private parties may be able to mandate same-race place-
ments as a matter of right (indeed, as shown, the Constitution forbids
it,) the same result is often obtained by insisting that transracial place-
ments are not in the best interest of the child.

II. ARE PRESENT MATCHING POLICIES CONSTITUTION-
ALLY PERMISSIBLE?

The analysis of religious and racial matching policies does not end
with the determination that the state cannot be compelled to make
such placement matches, however. It must also be considered whether
such practices are supported by present law and whether they are truly
in the best interest of the children. Although the Constitution clearly
does not require that states place foster children in religiously compati-
ble homes, it is not so clear whether it prohibits such matching. Both
Northwest Indian and Smith suggest that government accommodation
of religion, while not mandated, is permissible.' In Smith, the Court
stated: "a society that believes in the negative protection accorded to
religious belief can be expected to be solicitous . . . in its legislation as

' See Bartholet, supra note 9, at 1179-1180, 1209-10, 1237; see also, R.M.G., 454 A.2d at
786-88.

"I See In re the Adoption of a Minor, 228 F.2d 446 (D.C. Cir. 1955) (allowing black man to
adopt white step-daughter); In re the Adoption of Margarita Gomez, 424 S.W.2d 656 (Tex. Civ.
App. 1967) (denial of adoption of white children by a black man on the basis of race a violation of
the equal protection provisions of the Texas and United States constitutions).

"29 See Bartholet, supra note 9, at 1207-26.
130 R.M.G., 454 A.2d at 793-94; see also Drummond 1I, 563 F.2d at 1205.
'31 Employment Div., Or. Dep't of Human Res. v. Smith, 494 U.S. 872, 890 (1990); Lyng v.

Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 454 (1988).
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well." 13 And in Northwest Indian: "The Government's rights to the
use of its own land . . . need not and should not discourage it from
accommodating religious practices .

The dicta in these two recent cases squares generally with the
widespread dissatisfaction with the rigid application of the Lemon test
noted earlier. 34 Such an enlightened view of accommodation merely
recognizes that the two Religion Clauses protect the same liberty inter-
est, and that non-establishment may best be viewed as a guarantee of
free exercise. In this view, the Establishment Clause is not offended by
any accommodation which merely facilitates, rather than induces or
coerces belief on the one hand, and is not so pervasive as to implicate
free exercise on the other.135 This is precisely the accommodation envi-
sioned by Chief Justice Burger in Walz v. Tax Commission:

The Court has struggled to find a neutral course between the two Religion
Clauses, both of which are cast in absolute terms, and either of which, if
expanded to a logical extreme, would tend to clash with the other ....
[N]eutrality . . . cannot be an absolutely straight line; rigidity could well
defeat the basic purpose of these provisions, which is to insure that no religion
be sponsored or favored, none commanded, and none inhibited. The general
principle deducible from the First Amendment . . . is this: that we will not
tolerate either governmentally established religion or governmental interfer-
ence with religion. Short of those . . . acts, there is room for play in the joints
productive of a beneficial neutrality which will permit religious exercise to
exist without sponsorship and without interference.Is

Just how far the government may go in accommodating free exer-
cise is uncertain. As Justice O'Connor noted in Wallace v. Jaffree, 37

"judicial deference to all legislation that purports to facilitate the free
exercise of religion would completely vitiate the Establishment
Clause.""3 8 It is possible, of course, that while the exact parameters of
permissible religious accommodation are not clear, the state's accession

132 Smith, 494 U.S. at 890.
's' Northwest Indian, 485 U.S. at 454.
134 See supra notes 22 and 23 and accompanying text; for a view on accommodation under

the First Amendment, see McConnell, supra note 23.
,s See generally McConnell, supra note 23.

Walz v. Tax Commission, 397 U.S. 664, 668-69 (1970).
17 472 U.S. 38 (1985).
"I d. at 82 (O'Connor, J., concurring).
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to the religious choices made by foster children and their natural par-
ents could fall within these limits. The Establishment Clause, like the
Free Exercise Clause, is not absolute in its prohibitions. Neutrality of
treatment, not a blind hostility, is what the Constitution commands. 1 9

However, it is doubtful that the religious matching of foster chil-
dren to compatible homes could ever be neutral in a Constitutional
sense. The settlement stipulation approved in Wilder III 140 and Wilder
IV 141 is instructive here. In Wilder III, the stipulation approved clearly
preferred both the rights of the minority religions over those of the
more prevalent faiths, 142 and preferred the free exercise rights of the
children in general to those of the agencies to whose care they are en-
trusted.1 43 Yet both Northwest Indian and Smith stand for the tenet
that there is no principled way for the courts to make such choices. 44

Neither is there a principled manner in which the government may de-
cide when a faith's tenets are so central to a lifestyle as to merit special
treatment. 45 As the Court noted in Smith, "[i]t is not within the judi-
cial ken to question the centrality of particular beliefs or practices to a
faith, or the validity of. . . interpretations of those creeds."'" 6 Lastly,
as even the Wilder courts recognized, any enforcement of restrictions
on "excessive" displays of religious symbols by foster care providers
would be fraught with First Amendment problems.147 Such prohibitions
would not be neutral or generally applicable; rather, they would pro-
hibit the very acts which Justice Scalia stated in Smith that the First
Amendment explicitly protects: "a State would be 'prohibiting the free
exercise [of religion]' if it sought to ban . . . acts or abstentions only

'39 Cf. Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v.
Amos, 483 U.S. 327 (1987) (government accommodation of religious practice is not a per se
violation of Establishment Clause, where government is acting only to remove a burden on reli-
gious practice); see also Forest Hills Early Learning Center v. Grace Baptist Church, 846 F.2d
260 (4th Cir. 1988), cert. denied, 488 U.S. 1029 (1989) (Mem.) (Virginia statute exempting
religious-affiliated child care centers from license requirement an accommodation of religion not
barred by the Establishment Clause).

140 Wilder II, 645 F. Supp. 1292 (S.D.N.Y. 1986), affid, 848 F.2d 1338 (2d Cir. 1988).
1 Wilder IV, 848 F.2d 1338 (2d Cir. 1988).
"' Wilder 111, 645 F. Supp. at 1338-39.
143 Id.
14 See Employment Div., Or. Dep't of Human Res. v. Smith, 494 U.S. 872, 888 (1990);

Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 452 (1988).
" Wilder I11, 645 F. Supp. at 1305.
146 Smith, 494 U.S. at 886 (quoting Hernandez v. Commissioner, 490 U.S. 680, 699 (1989)).
£.. Wilder I11, 645 F. Supp. at 1338; Wilder IV, 848 F.2d 1338, 1349 (2d. Cir. 1988).
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when they are engaged in for religious reasons, or only because of the
religious belief that they display."148

Thus, when engaged in religious matching, state foster care ad-
ministrators cannot meet a standard of neutrality. Instead, the state
would be thrust headlong into a detailed consideration of the religious
beliefs and practices of foster children and the care providers, and
would be forced to make judgments about the suitability of prospective
homes on the basis of religion. It is inconceivable that the state would
retain even the appearance of neutrality while functioning as a reli-
gious matching service. There is no possible means by which a state
could evaluate the religious preferences of foster children and their
compatibility with various foster homes without excessively entangling
itself in religious judgments.14 9 In order to provide religious matches, a
state would be required to evaluate the religious beliefs and needs of
each individual child with a religious preference, and evaluate the reli-
gious practices of all possible foster homes, including those provided by
religious organizations and private families. Further, the state would be
required to engage in surveillance of the foster homes' religious prac-
tices to ensure that religious compatibility is maintained. These activi-
ties are precisely the kinds of continued government monitoring and
decision-making on the basis of religion which the Establishment
Clause was meant to prohibit. 50

Moreover, in addition to the Religion Clause problems posed by
religious matching in foster care, there are Equal Protection Clause
problems as well. Again, Wilder is instructive. From the outset, the

14 Smith, 494 U.S. at 878 (emphasis added). As noted supra at note 21, the Court may
revisit these issues this Term as it decides Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 723 F. Supp. 1467 (S.D. Fla. 1989), affd, 936 F.2d 586 (11 th Cir. 1991), cert. granted,
112 S.Ct. 1472 (1992). In Hialeah, petitioner has challenged an ordinance banning the sacrificial
killing of animals as invalid under the Smith formulation. The Hialeah petitioner contends that
the challenged ordinance bans an act only when engaged in for religious reasons, and thus is
precisely the type of government action which the Smith Court stated is prohibited. Petition for
Writ of Certiorari to the United States Court of Appeals for the Eleventh Circuit at 6-8, Hialeah,
112 S.Ct. at 1472 (No. 91-948).

141 Cf. Wilder II1, 645 F. Supp. at 1334-35 (finding religious consideration in foster care
placement would create entanglement, but justifying practice on free exercise grounds).

See Walz v. Tax Commission, 397 U.S. 664, 675 (1970) (distinguishing tax exemptions
from direct subsidies as the former would not require official and continuing surveillance of reli-
gious organizations); Bd. of Educ. v. Allen, 392 U.S. 236 (1968) (providing textbooks to parochial
schools did not create entanglement since evaluating book content did not require continual
monitoring).
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Wilder plaintiffs complained that the problem with New York's match-
ing program was that it provided the earliest and best placements to
Catholic and Jewish children solely for the reason that they were Cath-
olic or Jewish. As a result, black and Protestant children were denied
these placements. 1"' Thus, the New York foster care system, prior to
the Wilder III stipulation, tended to provide the finest care to primarily
white children of the Catholic and Jewish faiths. Conversely, blacks,
Protestants, those with no religious affiliation, or with an uncommon
creed, received inferior care. The Supreme Court has long recognized
that such a result is fundamentally offensive to the Equal Protection
guarantee of the Fourteenth Amendment. 152 The state is under an af-
firmative duty to ensure that in its application, a statutory or adminis-
trative scheme does not discriminate on the basis of religion in the dis-
tribution of benefits. As the court noted in Norwood v. Harrison
(Norwood I), "the state which allows the [child] to subscribe to any
religious creed should not, because of his exercise of this right, pro-
scribe him from the benefits common to all." '53 Thus, the equal protec-
tion of both minority religions and minority races, in addition to the
First Amendment concerns, strongly militates against the Constitu-
tional validity of religious matching in foster care.

It is these same Equal Protection concerns which should also serve
to invalidate racial matching policies. There are few Constitutional
principles which are more certain than that the government may treat
citizens differently on the basis of their race only for the most compel-
ling of reasons. As the court noted in McLaughlin v. Pernsley,

when a government entity . . . determines foster care placements on the basis
of race, any such decision made by racial classification is inherently suspect
and must be subjected to the most exacting judicial scrutiny .... To pass
constitutional muster, a racial classification, such as ... in this case, must be
justified by a compelling governmental interest and said classification must be
,necessary ... to the accomplishment' of that legitimate purpose,"N

'6' See, e.g., Wilder III, 645 F. Supp. at 1301-02.
See, e.g., Yick Wo v. Hopkins, 118 U.S. 356 (1886); see also Norwood v. Harrison, 413

U.S. 455, 468-70 (1973) [hereinafter Norwood Il].
113 Norwood v. Harrison, 340 F. Supp. 1003 (N.D. Miss. 1972) [hereinafter Norwood I]

(quoting Chance v. Mississippi State Textbook Rating & Purchasing Bd., 200 So. 706 (1941)),
vacated on other grounds, 413 U.S. 455 (1973).

I" McLaughlin v. Pernsley, 693 F. Supp. 318, 324-25 (E.D. Pa. 1988) (citations omitted),
affid on other grounds, 876 F.2d 308 (3rd Cir. 1989).
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As already noted, the U.S. Supreme Court long ago struck down
miscegenation laws. 155 It has also struck down race-based distinctions
in the awarding of child custody. Palmore v. Sidoti 'involved the
awarding of custody of a divorced couple's child to the father on the
basis of the discrimination the child might suffer because her mother
had married a black man. The Court acknowledged that the "best in-
terests of the children involved"1 57 is a compelling interest for Equal
Protection purposes, and acknowledged that a biracial family posed
risks of pressure and stress on the child that she would not endure
"were she living with parents of the same racial or ethnic origin. ' "158

Nonetheless, "[tihe effects of racial prejudice, however real, cannot
justify removing an infant child from the custody of its natural mother
found to be an appropriate person to have such custody."

Until recently, however, these principles were not applied to race-
matching in the foster and adoptive care area. The courts willingly ac-
cepted the testimony of those who stated that the minority child would
be irreparably harmed by placement in a white home.1 0 The Drum-
mond H court (in a pre-Palmore opinion) went so far as to note that
"[the constitutional strictures against racial discrimination are not
mandates to ignore the accumulated experience" of professionals in
child care,1"' and concluded that since there was no stigma attached to
the "nondiscriminatory" consideration of race in child placement, the
Fourteenth Amendment was not offended.' 62

Other courts have reached similar conclusions, on the grounds that
the use of race-based foster and adoptive placement is at worst benign
discrimination akin to affirmative action." 3 Quite correctly, these
courts have emphasized the maxim that any government classification
on the basis of race demands the most compelling state interest, and
have noted that the best interest of the foster child is such an inter-

'" See, e.g., Loving v. Virginia, 388 U.S. 1 (1967).
1 466 U.S. 429 (1984).
117 Id. at 433.
1I8 Id.

Id. at 434 (footnote omitted).
160 See Drummond 11, 563 F.2d 1200 (5th Cir. 1977) (en banc), rev'g Drummond 1, 547

F.2d 835 (5th Cir. 1977), cert. denied, 437 U.S. 910 (1978); In re the Petition of R.M.G., 454
A.2d 776 (D.C. Ct. App. 1982); see also Bartholet, supra note 9, at 1207-15.

:' Drummond H, 563 F.2d at 1205.
62 Id.

1" See R.M.G., 454 A.2d at 776; Bartholet, supra note 9, at 1230-33.
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est. 6" But they have also often accepted the proposition that same-race
placements may rise to such an interest. 65 This, of course, is precisely
the result sought by groups such as the NABSW, which insists that
patterns of past discrimination and racial/cultural preservation create a
justification for affirmative-action based same-race placements.1 66 This
turns the concept of affirmative action on its head. Whatever the merits
of affirmative action in other contexts, 6 " it is plain that they cannot be
properly invoked to advance a separatist agenda the result of which is
to harm, rather than to benefit the very group whose interests it pur-
ports to advance. Equal protection certainly demands no less than that
when the government classifies its citizens by race that they are made
no worse off because of that classification. Yet the long waits for proper
homes and the emotional harm caused by uprooting black children
from loving white foster and adoptive homes has exactly this nefarious
effect. 66 The courts have, unfortunately, acceded in too many instances
to the affirmative action view of "benign" limits on transracial child
placements."6 9

More recently, however, courts have begun to tacitly question this
view. Most cases addressing challenges to same-race adoption policies
have focused on whether the Equal Protection rights of the foster or
adoptive family seeking the placement were violated. Moreover, the
cases have tended to focus on whether there were violations of proce-
dural, rather than substantive, due process in making these race-based
placement decisions.' 70 But recent cases offer some hope that courts are
beginning to focus on the rights of the minority children as well.

In McLaughlin,'7 ' the court expressly held that the removal solely

'- R.M.G., 454 A.2d at 786-87.
165 Id. at 787-88.
1" See Bartholet, supra note 9, at 1231-32, 1220. This latter point, of course, is little more

than the flip side of the ancient and discredited view that mixing the races would dilute the purity
of the white race, and thus must be avoided.

167 Cf. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) (affirmative action plans
and minority set-asides subject to strict scrutiny).

188 See, e.g., McLaughlin v. Pernsley, 693 F. Supp. 318 (E.D. Pa. 1988), affid on other
grounds, 876 F.2d 308 (3rd Cir. 1989).

ae See, e.g., Drummond 1I, 563 F.2d 1200 (5th Cir. 1977) (en banc), rev'g Drummond 1,
547 F.2d 835 (5th Cir. 1977), cert. denied, 437 U.S. 910 (1978); In re the Petition of R.M.G.,
454 A.2d 776 (D.C. Ct. App. 1982).

1 0 See, e.g., Pernsley, 693 F. Supp. at 318; Drummond 1, 547 F.2d at 835; R.M.G., 454
A.2d at 776.

... Pernsley, 693 F. Supp. at 318.
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for racial reasons of a black child from a foster home in which he had
bonded and developed extremely loving, supportive, beneficial relation-
ships violated the child's rights as well as those of the foster parents."'
Similarly, the Minnesota Court of Appeals in the case of In re the
Welfare of D.L. 173 held that a Minnesota statute mandating prefer-
ence be given to in-race adoptions in order to preserve the racial and
ethnic heritage of minority children violated the Fourteenth Amend-
ment because it did not address a compelling state interest in the least
restrictive means to accomplish that purpose.174

However, race-based' foster and adoptive placement policies con-
tinue to deny equal protection to minority children who are forced to
wait for a same-race home while white children are placed in white
homes, and while white foster homes which would gladly take these
children are turned away. There remains a huge disparity between the
number of minority children in need of foster care and the number of
minority homes which can accept them. 175 And while there is no empir-
ical evidence that same-race placements are better for the development
of these children than transracial placements, the evidence is over-
whelming that the present situation, in which they languish in inade-
quate care while waiting for an in-race placement, is harmful in the
extreme. 176 Moreover, the same can be said for religious matching pro-
grams. As the Wilder case illustrates, such matching results in discrim-
ination on both religious and racial grounds.

Foster care systems which require religious or racial matching
prior to placement raise more questions than answers. May an Ortho-
dox Jew be placed with a non-Orthodox Jewish family? Could Chris-
tians become part of families affiliated with Christian denominations
other than their own? If no Muslim or Sikh foster homes were availa-
ble in the state, would the state be obliged to seek an accommodation
outside the jurisdiction? If a parent espouses a different religious belief
than the child, which faith prevails in the placement process? When an
adequate religious or racial match is unavailable, how long must the

112 Id. at 324.
479 N.W.2d 408 (Minn. Ct. App. 1991), rev'd on other grounds, 486 N.W.2d 375

(Minn. 1992).
" Id. at 413. Other state cases continue to hold that race-based placements are non-discrim-

inatory. See, e.g., Gloria G. v. State Dep't of Social and Rehab. Servs., 833 P.2d 979 (Kan. 1992).
"I' See supra notes 11-14, and accompanying text.
170 See Bartholet, supra note 9.
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state wait before placing the child in an alien environment? May either
the natural parent or the child waive the matching requirement? If so,
which party prevails if one wishes to waive the right and the other
refuses?

A first-available basis placement program would create a less arbi-
trary, more efficient, and less constitutionally tangled placement sys-
tem. If children in need of alternative living arrangements are pre-
empted or delayed from being placed, or if available foster care
capacity is squandered, the compelling interest of this public welfare
program - to provide a decent family environment for a child whose
parents fail to do so - will not be met. Capable, loving families will be
discouraged from providing needed care. As a result, a child might re-
main in intolerable conditions for the lack of a religious or racial
match. Or, a child might be ripped from the only loving home he has
known in order to make the match, imposing incalculable costs on the
emotional health of the child.177 Thus, the only non-discriminatory
placement policy, and the only policy which is truly in the best interest
of the child, is one which places foster children in the first-available
home.

CONCLUSION
Both religious and racial matching are pervasive within the foster

care system. While the government cannot be compelled to engage in
matching, the practice continues to flourish in spite of constitutional
flaws. The result is the denial of equal protection of the laws to
thousands of children who wait for homes and to parents who are will-
ing to care for them. Only a foster care system which eliminates both
racial and religious placement matching can correct this injustice and
allow the foster care system to fulfill its mission - to provide care that
is truly in the best interest of the child.

Michael P. Kennedy

17 See, e.g., McLaughlin v. Pernsley, 693 F. Supp. 318 (E.D. Pa. 1988), a4d on other
grounds, 876 F.2d 308 (3rd Cir. 1989).
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