
BRAVE NEW STATUTES: GRANDPARENT VISITATION
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For you must remember that in those days of gross viviparous reproduction,
children were always brought up by their parents and not in state condition-
ing centers.
- Director of Hatcheries and Conditioning'

INTRODUCTION

Plato described an "ideal society" in which the government, rather
than parents, directed child rearing for the public good: "No parent is
to know his own child, nor any child his parent."' 2 In Brave New
World,3 Aldous Huxley also envisioned a society in which government,
not a child's parents, decided what experiences the child ought or ought
not to have and imposed its enlightened decision for the good of all.4 In
the last fifteen years thirteen states enacted "open-ended" grandparent
visitation statutes which follow in the Brave New World tradition that
the government knows best by making the heavy hand of judicial pro-
cess available to grandparents when their children deny them visits
with grandchildren. 5 Three of these states subsequently repealed or

* Instructor of Legal Writing, Southwestern University School of Law; B.A., Boston Univer-
sity, 1977; J.D., Suffolk University, 1983.

ALDOus HUXLEY, BRAVE NEW WORLD 15 (1946) [hereinafter HUXLEY].
Meyer v. Nebraska, 262 U.S. 390, 401 (1923) (quoting PLATO, IDEAL COMMONWEALTH).

3 HUXLEY, supra note 1.
See, e.g., id. at 12-15.
CAL. CIVIL CODE § 4601 (Deering 1984); CONN. GEN. STAT. § 46(b)-59 (1986); DEL.

CODE ANN. tit. 10 § 950 (Supp. 1990); FLA. STAT. ANN. § 752.01 (West 1986); IDAHO CODE
§ 32-1008 (1983); ILL. ANN. STAT. ch. 40 para. 607 (Smith-Hurd 1980); Ky. REV. STAT. ANN.
§ 405.021 (Michie/Bobbs-Merrill 1989); MONT. CODE ANN. § 40-9-102 (1987); N.Y. [DOMES-
Tic RELATIONS] LAW § 72 (McKinney 1988); N.D. CENT. CODE § 14-09-05.1 (1991); R.I. GEN
LAWS § 15-5-24.3; TENN. CODE ANN. § 36-6-301 (1991); TEX. FAMILY CODE ANN. § 14.03
(West 1986).
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amended their statutes, limiting potential visitation rights so that
grandparents could no longer sue to override a united parental deci-
sion.' The remaining ten states, however, currently allow family court
judges7 to override a parental decision that visitation is not appropriate.

These ten state statutes vary widely in wording and in form but

Connecticut, New York and California statutes allow a court to grant visitation with a child
to any person when the court finds it to be in the best interests of the child. These statutes are
typically used by grandparents, (See, e.g., In re Robert D., 198 Cal. Rptr. 801 (Cal. App. 4 Dist.
1984)), and are vulnerable to the same criticism as open ended statutes specifying that visitation
is to be granted to grandparents.

6 DEL. CODE ANN. tit. 10 § 950 (Supp. 1990) was amended by 65 Del. Laws, C.243 in 1986
to add the phrase "provided, however, that when the natural or adoptive parents of the child are
cohabitating as husband and wife, grandparent visitation shall not be granted over both parents'
objection."

TEX. FAMILY CODE ANN. § 14.03 (West Supp. 1992) was amended by Acts 1983, 68th Leg.,
ch. 304, p. 1608, rewrote subsec. (d) [now subsec. (e)] as follows; in pertinent part:

(e) In a suit affecting the parent-child relationship, the court may issue and enforce
orders granting to a grandparent of the child reasonable access to the child if a parent of
the child is, at the time that the relief is requested, a natural parent of the child, if access
to the grandparent is in the best interest of the child, and if:

(1) the grandparent seeking access to the child is a parent of a parent of the child and
that parent of the child has been incarcerated in a jail or prison during the three-month
period preceding the filing of the petition or has been found by the court to be incompetent
or is dead; or (2) the parents of the child are divorced or have been living apart for the
three-month period preceding the filing of the petition or a suit for the dissolution of the
parents' marriage is pending; or (3) the child has been abused or neglected by a parent of
the child; or (4) the child has been adjudicated to be a child in need of supervision or a
delinquent child under Title 3 of this code; or (5) the grandparent seeking access to the
child is the parent of a person whose parent-child relationship with the child has been
terminated by court decree; or (6) the child has resided with the grandparent seeking ac-
cess to the child for at least six months within the 24-month period preceding the filing of
the petition.

ILL. ANN. STAT. ch. 40, para. 607 (Smith-Hurd Supp. 1992) was amended in 1989 to allow
grandparents to seek visitation privileges when parents were living together as nuclear unit but
was re-amended in 1990 to read:

(b)(l) The court may grant reasonable visitation privileges to a grandparent, great-
grandparent or sibling of any minor child upon petition to the court by the grandparents or
great-grandparents or on behalf of the sibling, with notice to the parents required to be
notified under Section 601 of this Act, if one or more of the following circumstances exist:
(a) the parents are not currently cohabitating on a permanent or an indefinite basis;
(b) one of the parents has been absent from the marital abode for more than one month
without the spouse knowing his or her whereabouts;
(c) one of the parents is deceased;
(d) one of the parents joins in the petition with the grandparents, great-grandparents, or
sibling; or
(e) a sibling is in state custody.

Judges who hear suits brought pursuant to grandparent visitation statutes will be referred
to as "Family Court Judges" throughout, for consistency, even though, in a few jurisdictions, the
judges may actually be sitting in a court with a different name. See, e.g., In re Robert D., 198
Cal. Rptr. 801 (Ct. App. 4th Dist. 1984).
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are all characterized by an absence of concrete jurisdictional prerequi-
sites.8 All ten authorize suit against the united wishes of an intact nu-
clear family. None predicate the grandparent's suit on any objectively
verifiable circumstance. In New York state, for example, a grandparent
can sue for visitation, and a court can grant visitation when "conditions
exist [in] which equity would see fit to intervene," and "the best inter-
ests of the child" are served.9 The Idaho Code provides that grandpar-
ents may sue for visitation when they have "established a substantial
relationship with a minor child,"1 but gives to the family court judge
absolutely no guidance as to what "substantial" means or how it is to
be demonstrated. And Connecticut, Florida and Rhode Island all cast
an award of grandparent visitation onto the rocky shoals of the "best
interests of the child" standard, with no suggestion of how that term is
to be interpreted. 1

This article will demonstrate that these open-ended grandparent
visitation statutes are unsustainable under either of two theories of law.
The first theory, a traditional rights theory, is based on the constitu-
tional recognition of a right to family integrity. This theory invites con-
trast with the Brave New World conception of the family, or, more
precisely, its lack of recognition of families. In Brave New World, fam-
ilies no longer exist; fit parents don't make childrearing decisions, gov-

' Statutes of this type typically require only an assertion by the suing grandparent or a find-
ing by the court that visitation is in the best interests of the child. Statutes with threshold prereq-
uisites, on the other hand, limit grandparent visitation suits to situations in which the child's
family has already suffered disruption through divorce. See, e.g., VT. STAT. ANN. tit. 15 § 1012
(1989), for an example of a statute with this threshold requirement. Vermont's grandparent visita-
tion statute is particularly well drafted overall to avoid constitutional infirmities, since it permits
the grandparent to seek visitation only derivitively, through his or her divorcing child and insures
that the grandchild's life will not be disrupted through prolonged court action by making the
court's determination as to grandparent visitation final.

9 NY [DOMESTIC RELATIONS] LAW § 72 (McKinney 1988).
'0 IDAHO CODE § 32-1008 (1983).
1 Only three states do provide statutory criteria for determining the best interests of the

child: ME. REV. STAT. ANN. tit. 19 § 752 (5) (Supp. 1987); VA. CODE ANN. § 20-107.2(1)
(Supp. 1987); VT. STAT. ANN. tit. 15 § 1013 (1989). The Supreme Court has commented on this
problem on several occasions. See, e.g., Smith v. Organization of Foster Families, 431 U.S. 816,
835 n.36 (1977) [hereinafter OFFER) ("Judges too may find it difficult, in utilizing vague stan-
dards like 'the best interests of the child,' to avoid decisions resting on subjective values.").

For recent examples of "decisions resting on subjective values" in the grandparent visitation
context, see King v. King, 828 S.W.2d 630 (Ky. 1992), cert. denied, 113 S. Ct. 278 (1992) and
Puleo v. Forgue, 610 A.2d 124 (R.I. 1992).
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ernment does. 12 In contrast, common law tradition protects the nuclear
family as the foundation of society. Parents enjoyed the exclusive right
to the companionship of their children.1" A parent's childrearing deci-
sion concerning visitation with a grandparent or, indeed, with anyone
else outside the nuclear unit was constrained, if at all, by moral rather
than legal forces. 4 This article takes the position that "open-ended"
grandparent visitation statutes are unsustainable under the traditional
rights theory because grandparents cannot be included in the family as
it is defined by tradition and constitutional law. Since grandparents are
not part of the family, a statute which authorizes a grandparent to in-
tervene in an intact family violates that family's traditional right to
family integrity.

Under the second theory, a state power theory, grandparent visita-
tion statutes are unsustainable because they do not fall within the
range of permissible action by political authority in a free society. This
theory invites contrast with the Brave New World conception of gov-
ernment. In Brave New World government is paternalistic; 6 govern-
ment decides, for example, what experiences a child ought or ought not
to have and imposes its enlightened decision for the good of all." In
contrast, political authority at common law and as it developed in the
United States treats the family as "a private realm which the state
may not enter.' 7 The American conception of state power requires
laws impacting the family to be justifiable either as an exercise of the
state's police powers or its parens patriae powers. Thus, the state can
require the vaccination of children against the parent's wishes because
the state's police power requires it to protect its citizens against dan-

12 See HUXLEY, supra note 1, at 15. Cf. Puleo v. Forgue, 610 A.2d 124 (R.I. 1992); King v.
King, 828 S.W.2d 630 (Ky. 1992), cert. denied, 113 S. Ct. 378 (1992). See Robert J. Levy,
Rights of Parents, 1976 B.Y.U. L. REV. 693.

" See, e.g., Degole v. Cherry, 173 A.2d 650 (Pa. 1961); Ward v. Ward, 537 A.2d 1063 (Pa.
1987).

14 Succession of Reiss, 15 So. 151, 152 (La. 1894) is one of the earliest judicial statements of
this proposition and is generally representative of the position taken in common law jurisdictions.
See 59 AM. JUR. 2D Parent and Child § 92 (1987); Annotation, Visitation Rights of Persons
Other Than Natural or Adoptive Parents, 98 A.L.R. 2D 325 (1964); Deweese v. Crawford, 520
S.W.2d 522, 524 (Tx. 1975).

16 "The common premise of all paternalism is that something may be done to or for a person
for his own good without his assent, or even despite his dissent." MICHAEL BAYLES, PRINCIPLES OF
LEGISLATION 119 (1978) [hereinafter BAYLES].

16 HUXLEY, supra note 1, at 12-15.
1" Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
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gerous contagious diseases.18 Similarly, the state can intervene in a
family where a judicial proceeding has found children to be neglected
or abused because the state, as parens patriae, should step in to act as
parent when a minor has no fit parent of his or her own.19 Grandparent
visitation statutes are unjustifiable under a police power theory of polit-
ical authority and, since they impact fully functional intact families,
they cannot be justified as an exercise of parens patriae power. Instead,
they represent ill advised experiments in social psychology.20

I. TRADITIONAL RIGHTS THEORY: THE FAMILY INTEG-
RITY RIGHT

The family integrity right at its most basic is the right of parents
and children "to remain together without the coercive interference of
the awesome power of the state. '2 1 The United States Supreme Court
has found the right to family autonomy or privacy embodied in the
Ninth Amendment,22  the Due Process Clause of the Fourteenth
Amendment23 and the Equal Protection Clause of the Fourteenth
Amendment.24 The Court has suggested that associational rights found
in the First Amendment must logically protect the members of a family
unit from governmental intrusion. 5 The Court has also consistently
recognized, however, that the right to family autonomy itself is "a right
of privacy older than the Bill of Rights - older than our political par-
ties, older than our school system. 26 In OFFER the Court contrasts
property rights, which are rooted in state law with "the liberty interest
in family privacy [which] has its source, and its contours are ordinarily
to be sought not in state law, but in intrinsic human rights as they have

IS Jacobson v. Massachusetts, 197 U.S. 11, 24-25 (1905).
"o Santosky v. Kramer, 455 U.S. 745, 767 n.17 (1982); see also Mason P. Thomas, Child

Abuse and Neglect Part I: Historical Overview, Legal Matrix and Social Perspectives, 50 N.C. L.
REV. 293, 313 (1972).

" The Supreme Court has cautioned against use of psychological theory to justify state in-
fringement of constitutional rights. O'Connor v. Donaldson, 422 U.S. 563, 584 (1974). See discus-
sion in Pamela Dru Sutton, Note, The Fundamental Right to Family Integrity and Its Role In
N.Y. Foster Care Adjudication, 44 BROOK. L. REV. 63 (1977).

Duchesne v. Sugarman, 566 F.2d 817, 825 (1977).
" Griswold v. Connecticut, 381 U.S. 479, 496 (1965).

Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
" Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
2 Griswold, 381 U.S. at 485-86.

Id. at 486 (emphasis added).
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been understood in this nation's history and tradition."27
The historical roots of the family autonomy right as well as the

traditional configuration of the family are evident in the writing of
early common law commentators.
In his commentaries, Blackstone recognizes the fundamental impor-
tance of the nuclear family unit by noting that society is founded on
"the wants and fears of individuals" and that "single families formed
that first natural society among themselves."2 8 Dividing society into
two separate spheres, Blackstone denominates the "public" sphere as
all things pertaining to king and government and the "private" sphere
as a person's family life and personal endeavors.2 9 Blackstone identifies
three "great relations" in the sphere of private life. The first relation is
"Master and Servant," "founded in convenience." Second is the rela-
tionship of husband and wife which Blackstone describes as a relation-
ship "founded in nature" and modified by "civil society."30 The third
"great relation," also "founded in nature," is that of parent and child,
a relationship which is "consequential to marriage, being its principle
end and design."3' In the tradition already firmly established at the
time of Blackstone's writing, a "family" consisted of a man and a wo-
man, whose union was recognized by "civil society," plus the children
of that union. The tradition of family integrity, then, is the right the
husband, wife, and children to remain "a private sphere" free of gov-
ernmental intrusion and, as long as minimum standards for the care of
children are met, "it is the right to be left alone."32

As its origins suggest, family integrity is not a one-dimensional
right, to be asserted by the parents alone in the face of interference by
the King or state. Instead, family integrity is a reciprocal right, claima-
ble by both children and parents. Thus, although the family integrity
right includes parents' rights to supervise their children's moral, reli-
gious and intellectual education, it also creates the corresponding right

117 OFFER, supra note 11, at 845 (citing Moore v. City of E. Cleveland, 431 U.S. 494, 503
(1977)).

"8 WILLIAM BLACKSTONE, COMMENTARIES 10 (William Hardcastle Brown ed., West Publish-
ing 1897).

29 Id.
80 Id. at 136.
31 Id.
1 Olmstead v. United States, 277 U.S. 438, 478 (1928)(Brandeis, J., dissenting) ("[The

Constitution's guarantees of privacy] conferred, as against the Government, the right to be left
alone - the most comprehensive of rights and the right most valued by civilized men.").
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in the child to have his education supervised by the adults most com-
mitted to his welfare. 33 Kent's lectures on the common law, delivered in
1827, reflect this presumption of mutual benefit which underlies the
common law's protection of the parent/child relationship and the right
to family integrity. In addition to noting that "the rights of parents
result from their duties," Kent expresses horror at the misguided un-
derstanding of the parental role exhibited by the ancients who tolerated
"infanticide . . . and . . . a very absolute dominion over offspring." 34

Thus, the family integrity right arises from the presumption that the
relationships between parents and children within a family are the most
mutually beneficial relationships possible, in an imperfect world.3 5

The modern contours of the family integrity right correspond to
the Court's formulation of what constitutes a "family." Generally,
cases before the Court have not required it to enumerate the character-
istics of a family.3 6 In cases which involved conflict between a group of
people and a law, for example, it has been sufficient for the Court to
refer talismanically to a family as a "private realm which the state
may not enter" '37 or, echoing Blackstone, to simply allude to the family
as "natural" or "founded in nature. '3 8 In Meyer the Court describes
Plato's ideal world, in which childrearing is government run, thus an-
swering any question of what a family is by describing what it is not.3 9

In the grandparent visitation context, on the other hand, a specific
definition of what constitutes a family becomes crucial. Whether the
litigants realize it or not, courts reviewing grandparent visitation cases
face competing assertions of exactly where the boundaries of a given
family are to be drawn, and this dispute is the linchpin of the grand-

" I WILLIAM BLACKSTONE, COMMENTARIES 453 (Cooley Ed. 1899); see 42 HARV. L. REV.

112 (1928).
34 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 203-05 (11 th ed. 1867), reprinted in 1

GRACE ABBOTT, THE CHILD AND THE STATE 51-52 (1938).
" Cf. [T]he common law presumption favoring legitimacy and thereby keeping children from

becoming "wards of the State," discussed in Michael H. v. Gerald D., 491 U.S. 110, 125 (1989)
(citing SCHOULER, LAW OF DOMESTIC RELATIONS, § 225 at 306; M. GROSSBERG, GOVERNING
THE HEARTH 201 (1985)). Parham v. J.R., 442 U.S. 584, 602 (1979) ("[H]istorically [the law]
has recognized that natural bonds of affection lead parents to act in the best interests of their
children.").

as Note, Developments in the Law: The Constitution and the Family, 93 HARV. L. REV.
1156, 1271 (1980) [hereinafter Note].

' Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
s Stein v. Bowman, 38 U.S. (13 Peters) 209 (1839).

Meyer v. Nebraska, 262 U.S. 390, 401 (1923).
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parent visitation issue. If grandparents could include themselves within
the boundaries of a family despite the objections of parents and chil-
dren then the family integrity right would have no practical signifi-
cance because all parties to the grandparent visitation suit could claim
a spot under its protective umbrella. A grandparent visitation suit
might then resemble a custody or visitation suit between divorcing par-
ents, both of whom are part of their child's family and, absent any
element of parental unfitness, have an equal claim to custody and an
equal right to visitation.

Grandparents are not part of the nuclear family recognized in
common law tradition and prized by Blackstone as the basis of civil
society. This observation does not fully respond to the question of how
the family integrity right will impact a grandparent visitation suit how-
ever. The family integrity right does not evaporate at the boundaries of
the nuclear family; it protects quasi-familial groups to differing degrees
depending on whether a given group has enough characteristics of a
family. The crucial questions thus become, first, what characteristics
the United States Supreme Court will identify as "family" characteris-
tics? Second, can a grandparent ever satisfy enough of those character-
istics to acquire enough familial status to eliminate the shield of the
family integrity right?

A threshold characteristic of a family is that its members are com-
mitted to living together in a manner which is permanent and stable
rather than transitory. In Village of Belle Terre v. Boraas"° a group of
college students who shared a rented house unsuccessfully sought to
avoid the penalties of a zoning ordinance which limited land use to
single family dwellings. The Court rejected the students' theory that
the ordinance unconstitutionally limited the definition of a "family" to
exclude them. The Court noted that not all tenants were parties and
that appellees and other students moved into and out of the rental
house at frequent intervals, each individual apparently functioning en-
tirely independently of the others.41 The Court's comments contrast the
frequent shifts of student tenants with "unmarried couples who live to-
gether,'42 and would, the court notes, be safely within the challenged
definition of "family." Similarly, in OFFER, the court noted that the

40 416 U.S. 1 (1974).
41 Id. at 2.
42 Id. at 8.
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association of foster child and foster family could not be considered
"permanent" and thus analogous to the constitutionally protected nu-
clear family."3 Indeed, the Court commented that the basic premise of
the foster care system was that the foster placement would be as tem-
porary as possible. A family cannot be a matter of temporary conve-
nience as it was for the Belle Terre students or the grandparent's week-
end visit." Instead, as with Blackstone's separate sphere, a family must
spring from permanent and personal commitments.

Not only is a family characterized by members who intend to live
together permanently but the arrangement must include mutual eco-
nomic and social support. In Moore v. City of East Cleveland the
Court found, for example that although Appellant Moore's household
did not consist of a nuclear family, its members had "drawn together
for mutual sustenance and to rebuild a secure home life.' 5 The court
identified the mutual support and the "duties and satisfactions" of so-
cial interdependence as key attributes of the traditional family." In
Quillion v. Walcott,"' on the other hand, the biological father of a child
born out of wedlock tried to block the child's adoption by his mother's
new husband through a suit to establish parental rights. Rejecting his
claim, the Court noted that the biological father had neither lived with
the child, nor provided any economic support. Indeed, the Court sug-
gests that although appellant did seek visitation, his emotional involve-
ment with the child was minimal and not entirely beneficial.' 8 A fam-
ily, then, is a stable, economically interdependent group wherein one's
"intellectual and emotional needs" are met.' 9

The Court has also found families to be characterized by a special
degree of intimacy between members. The Court has found that "the
intimacy of husband and wife is necessarily an essential and accepted
feature of the institution of marriage,"50 so basic a characteristic that it

OFFER, supra note 11, at 846.
,' Common law jurisdictions impose no economic obligation on grandparents to support

grandchildren, leaving the grandparent/grandchild relationship on the same logical footing in this
respect as the students in Belle Terre.

" Moore v. City of E. Cleveland, 431 U.S. 494, 505 (1977).
46 Id. at 504-05.
47 434 U.S. 246 (1978).
,8 Id. at 251.
49 Village of Belle Terre v. Boraas, 416 U.S. 1, 16 (1974) (Marshall, J., dissenting).
60 Griswold v. Connecticut, 381 U.S. 479, 499 (1965) (citing Poe v. Ulman, 367 U.S. 497,

553 (1961) (Harlan, J., dissenting)).
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is nothing short of "inherent." 51 Thus, finding Connecticut's statutory
ban on contraceptive use by married couples unconstitutional, the
Court notes that the very idea of "police searching the sacred precincts
of the marital bedroom" for signs of contraceptive use is "repulsive to
the notions of privacy surrounding the marriage relationship. "52 The
special intimacy of husband and wife is so characteristic of the rela-
tionship that the court draws on precedent set in cases of political and
professional association to characterize marriage as "an association," 58

but a qualitatively different one, "a coming together for better or
worse, hopefully enduring and intimate to the degree of being sa-
cred." 54 The marital relationship is "the basic foundation of the fam-
ily;" 55 association and corresponding intimacy arising specifically be-
tween husband and wife. Since the family of common law tradition is
founded by the marriage, it cannot, by definition, include a
grandparent.

Another determinative characteristic of a family is the intimacy
between parent and child resulting from daily contact and caretaking.
In Wisconsin v. Yoder,56 Amish parents challenged compulsory educa-
tion laws, arguing that the perpetration of the Amish way of life re-
quired Amish children to remain in the Amish community during their
adolescence. Although the parents' claim was bolstered by the link es-
tablished between Amish religion and daily life, the court recognized
daily contact itself as significant, even stripped of religious signifi-
cance.57 Similarly the OFFER court recognized a profound intimacy
arising from daily contact between a child and the child's caretakers. 8

The OFFER court commented that for the foster child, it is the foster
family which provides for "the child's daily needs . . . feed[ing] him,
cloth[ing] him, provid[ing] shelter, put[ting] him to bed, send[ing] him
to school, see[ing] that he washes his face and brushes his teeth." 9

And the court recognizes that, over time, an emotional tie may result

61 Griswold, 381 U.S. at 499.

" Id. at 486.
53 Id.
"Id.
" OFFER, supra note 11, at 843.

406 U.S. 205 (1972).
57 Id. at 211.
" OFFER, supra note 11.
51 Id. at 827 n.17 (citing A. KADUSHIN, CHILD WELFARE SERVICES 354-55 (1967)).
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from this daily intimacy which is "in many cases . . . as close as [] in
biological families."6

A grandparent entrusted with the daily care of a grandchild while
the child's parents worked might argue that the degree of contact and
the child rearing function conferred some family status. Indeed, some
state courts have specifically noted this sort of prolonged contact in
awarding visitation." These state court decisions must, however, be
viewed in light of OFFER'S insistence that foster parents cannot ac-
quire "squatter's rights"'2 in children through performing a daily care-
taking function. It seems unlikely that the U.S. Supreme Court would
find that a grandparent had acquired familial rights by meeting this
caretaking characteristic as long as the grandchild still had fit parents
of his own.

If daily association is important as a source of some of the charac-
teristic intimacy of a family, it is also significant insofar as it facilitates
and fosters the proactive childrearing which the court has identified as
another characteristic function of the family. The court has held that it
is through the family that society "inculcate[s] and pass[es] down
many of our most cherished values." 683 The court has repeatedly af-
firmed "parents" rights, as against the state, to direct the upbringing of
their children." ' In Pierce v. Society of Sisters,5 the court held that
the state could not override parental decisions by requiring parents to
send children to public school. The Court noted that such regulation
interfered with "the liberty of parents and guardians to direct the up-
bringing and education of children under their control," 66 commenting
that fundamental theories of liberty militated against any state power
to "standardize its children. ' 67 Similarly, in Yoder the Court vacated
the Amish parents' convictions for violating the state's compulsory edu-

60 OFFER, supra note 11, at 845 n.52.
01 See, e.g., McGaffin v. Roberts, 479 A.2d 176, 177-79 (Conn. 1984).
*' OFFER, supra note 11, at 846; Id. at 846 n.54 (quoting Bennett v. Jeffreys, 356 N.E.2d

277, 285 n.2 (N.Y. 1976).
'3 Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977).
" See, e.g., Lehr v. Robertson, 463 U.S. 248, 256-58 (1983); Wisconsin v. Yoder, 406 U.S.

205, 213 (1972); Stanley v. Illinois, 405 U.S. 645, 657-58 (1972); Prince v. Massachusetts, 321
U.S. 158, 166 (1944); Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925); Meyer v. Nebraska,
262 U.S. 390, 399 (1922).

268 U.S. 510 (1925).
Id. at 534.

67 Id. at 535.
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cation law. The Court noted that although an educated citizenry is es-
sential in a democratic society, when "the interests of parents were bol-
stered by First Amendment claims, the state could not justify its
otherwise laudable educational requirement.6 8

In Moore and OFFER the Court affirmed proactive childrearing
as a characteristic of family life and extended the right to autonomous
childrearing beyond the educational sphere. In Moore, plaintiff Moore
challenged a zoning ordinance that defined "family" to exclude her
household. Holding that Moore and her two grandsons exhibited
enough of the characteristics of a family to invoke the family integrity
right, the Court focused on plaintiff Moore's childrearing function: "it
is through the family that we inculcate and pass down many of our
most cherished values, moral and cultural."6 9

In contrast, foster parents in OFFER argued unsuccessfully that
they had acquired a protectable familial right in their foster children
through carrying out a childrearing function. Rejecting their argument,
the Court noted that the natural parents of foster children were still
vested with key aspects of legal custody and were still entitled to regain
full custody, unless and until proven unfit. Although foster parents did
perform some childrearing functions, those functions were essentially
limited in nature and by definition could not include "direct[ing] [the
child's] destiny"' or "recogniz[ing] and prepar[ing] him for additional
obligations. 71 The Court noted that the foster care system is a crea-
ture of state law, and foster care relationships are intended to be tem-
porary. Insofar as foster parents displaced natural parents by assuming
the role of the child's natural parents, it represented "not a triumph of
the system . but a failure" 72 in light of the natural parents' rights.
Proactive childrearing, like family life itself, involves long term com-
mitments, shared "values, moral and cultural"7 3 and a focus on the
whole child and his future. Indeed, to paraphrase the OFFER Court,7 4

a grandparent who displaced fit parents to assume the childrearing
function would constitute an example of familial pathology, to be dis-

:8 Wisconsin v. Yoder, 406 U.S. 205, 214, 232 (1972).
e Moore v. City of E. Cleveland, 431 U.S. 494, 503-04 (1977).
7: Pierce, 268 U.S. at 535.
71 Id.
72 OFFER, supra note 11, at 861 (Stewart, J., concurring).
73 Moore, 431 U.S. at 504.
" OFFER, supra note 11, at 861.
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couraged rather than encouraged through enforced grandparent
visitation.

Collectively the familial characteristics enumerated thus far have
been described as "intimac[ies] of daily association ' 75 and the determi-
nation of whether a household exhibits these characteristics constitutes
one of the two interrelated alternate tests the Court has applied to
groups of people not fitting the pattern of a nuclear unit. The Court has
used the presence of some blood relationship between the people in a
group as its second alternate test for familial status since "the usual
understanding of family implies biological relationship."" A group that
can satisfy the alternate tests to some degree in a manner not inconsis-
tent with the basic tradition of the nuclear family77 may be able to
acquire some lesser degree of family status and some corresponding
constitutional protection. Since a grandparent who does not live in his
or her child's home will rarely satisfy the intimacy of daily association
test, the Court's application of its second alternate test becomes
crucial.

Although the Court's second alternate test of blood relationship
theoretically appears to be a more promising source of the family status
so crucial to grandparents seeking legal validation of grandparent visi-
tation, in practice the Court has shown significant unwillingness to
predicate family rights on biological relationship. In both Quillion v.
Walcott7 8 and Lehr v. Robertson7 9 the Court rejected arguments that
the mere existence of the far more biologically significant tie of parent
to child, without more, ought to give rise to even a minimal level of
constitutionally protected family integrity right.80 In both Qullion and
Lehr, the biological fathers of illegitimate children unsuccessfully

71 Id. at 844.
71 OFFER, supra note 11, at 843.

7 Bigamous or adulterous relationships would, for example, be inconsistent with the basic
tradition of the nuclear family. Michael H. v. Gerald D., 491 U.S. 110, 123 n.3 (1989).

"s 434 U.S. 246 (1978).
79 463 U.S. 248 (1983).
80 "Appellant [Quillion] contends that he was entitled to recognition and preservation of his

parental rights." 434 U.S. at 254. The court makes it clear that it understands "parental rights"
to mean familial rights. 434 U.S. at 255. The Supreme Court also considered whether a natural
father's biological relationship with his child evoked constitutional protection under the due pro-
cess clause in Stanley v. Illinois, 405 U.S. 645 (1972) and Caban v. Mohammed, 441 U.S. 380
(1979). However, these cases are inapposite because in both cases the fathers had been actively
involved in their children's day-to-day lives, thus meeting the second alternate test as well as the
first. See also Lehr v. Robertson, 463 U.S. 248, 258 (1983).
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sought to block81 or invalidate 2 the children's adoptions by their bio-
logical mothers' new husbands, with whom the respective child and
mother then lived. Both cases make clear that biological relationship is
to be distinguished from the "actual relationship" of a responsible par-
ent." The Lehr Court noted that "[p]arental rights do not spring full-
blown from the biological connection between parent and child. They
require relationships more enduring. ' 84 Stressing the minimal signifi-
cance of meeting the biological test alone with meeting either the pri-
mary test or both the first and second alternate tests, the Caban court
found "the relation between a father and his natural child may acquire
constitutional protection if the father enters into a traditional marriage
with the mother or if 'the actual relationship between father and child'
is sufficient." 85

The Court is clear that the "actual relationship" necessary to
render a biological tie constitutionally significant is not the occasional
visit, or even intermittent stays in the same house. In Michael H. v.
Gerald D.,86 plaintiff Michael was the biological father of a child born
to Gerald's wife Carole as a result of an adulterous affair. Carole and
the child sometimes stayed with Michael in St. Thomas, during which
times Michael held the child out as his own. On other occasions
Michael would visit Carole and the child in Los Angeles. When
Michael's relationship with Carole deteriorated, Michael unsuccessfully
sought to establish paternity in order to create familial rights under
which he could obtain visitation. 7 Rejecting his claim, the Court held
that to accept such an argument would be to "distort[] the rationale"88

of the constitutional protection of the family; for family rights "rest not
upon such isolated factors [as biological relationship] but upon the his-
toric respect - indeed sanctity would not be too strong a term - tra-
ditionally accorded to relationships that develop within the unitary
family."8 9 The Court commented that since the child, her biological

Si Quillion, 434 U.S. at 247.
82 Lehr, 463 U.S. at 250.
8 Id. at 260.

Id. (citing Caban v. Mohammed, 441 U.S. 380 (1979) (Stewart, J., dissenting)).
s' Lehr, 463 U.S. at 260 n.16.
" 491 U.S. 110 (1989).
87 Blood tests had established a 98.07% probability that Michael was the child's father. Id.

at 114.
Id. at 123.

89 Id.
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mother and her mother's husband lived together in a "marital family,"
family integrity rights protected them even against the biological fa-
ther's claim of limited familial status.90

In Moore v. City of East Cleveland,91 the Court found that al-
though plaintiff Moore's household was not a nuclear family, both al-
ternate tests for familial status were satisfied sufficiently to confer some
familial status and thus some constitutional protection. In Moore,
plaintiff Moore challenged the constitutionality of a municipal housing
code which defined "family" in such a way that her household did not
qualify. Moore's household consisted of herself and two grandsons who
were first cousins rather than brothers. At the outset the Court ac-
knowledges that its prior decisions held that a constitutional right to
family integrity arises in a nuclear family.92 As a predicate to applying
alternate tests, the Court notes that Moore can acquire some rights by
examining the "basic reasons" for the constitutional protection ac-
corded to the nuclear family. 9a

Using the second alternate test the Court notes that Moore and
her grandsons are related, a circumstance which places Moore's house-
hold in a different category than groups of unrelated individuals like
those in Village of Belle Terre v. Boraas94 which the Court found
lacked the attributes of a family. The Court then looks to the first al-
ternate test for a family, the "circumstances" 95 under which Moore
and the grandchildren live. The Court notes that grandparents, aunts
and uncles may "draw together and participate in the duties and the
satisfactions of a common home."9" Referring to the family's tradi-
tional function, the Court notes that parents' role in rearing the chil-
dren of their union has been consistently accorded constitutional pro-

90 Id. at 124. The majority suggests that to assert that biological relationship alone, without
reference to the guiding tradition of the marital family, gives a right of access to a child leads to
the conclusion that a rapist would have a liberty interest in access to the child so conceived. Id.
n.4. It may be discomfiting to compare a grandparent suing for visitation to the rapist in Justice
Scalia's hypothetical, but the logic underlying many open-ended grandparent visitation statutes is
indistinguishable.

" 431 U.S. 494 (1977).
" Id. at 500.

i Id. at 501.
416 U.S. 1 (1974). (In Belle Terre, six unrelated college students leased a house, some as

co-lessees, some apparently as less permanent occupants).
" Moore, 431 U.S. at 499.

Id. at 505.

1993]



CIVIL RIGHTS LAW JOURNAL

tection. Therefore, by necessary implication, this constitutional
protection can be extended to relatives invited to occupy the same
household, share in daily childrearing responsibilities and thereby actu-
ally assume some measure of the protected parental roles.97

The significance of this "intimacies of daily living" test for a
"family" is underscored by the Court's comment on the context in
which it sees Moore. "In times of adversity" Moore's household is
"provid[ing] [the] mutual sustenance" of "a secure home life." 98 Al-
though the Court has now identified as "family" people who don't
match the pattern of the nuclear family, the Court has expanded the
family only to include people carrying out the traditional parental roles
as those roles exist in the nuclear family. The fact that Moore is the
children's grandmother indicates blood relationship but, standing alone,
determines nothing; her function as a "mother" in her household has
tipped the scales. 9 The Court notes that grandson John lost his mother
and "came to live with the grandmother to provide . . . a substitute
for his mother's care.""' The concurring opinion notes that the grand-
sons have in essence a "sibling" relationship, and that for John, Mrs.
Moore is "the only maternal influence that he has had during his entire
life." 01

Proponents of the position that grandparent visitation statutes are
constitutionally justifiable sometimes mistakenly argue that Moore v.
City of East Cleveland represents a departure from the Court's insis-
tence that the fundamental status of the family 10 2 requires it to be de-

9Id.

98 Id.
" The Court has repeatedly rejected arguments that biological relationships alone can give

rise to familial rights. See, e.g., Caban v. Mohammed, 441 U.S. 380, 397 (1979) (Stewart, J.,
dissenting) ("Parental rights do not spring full-blown from the biological connection .... "). See
also John T. Wright, Comment, Caban v. Mohammed: Extending the Rights of Unwed Fathers,
46 BROOK. L. REV. 95, 115-116. See text accompanying notes 58-60.

100 Moore, 431 U.S. at 505 n.16 (emphasis added).
101 Id. at 506 n.2 (Brennan, J., concurring).
10' See, e.g., Grandparents: the Other Victims of Divorce and Custody Disputes: Hearing

Before the Subcomm. on Human Services of the House of Representatives Select Comm. on
Aging, 97th Cong., 2nd Sess. 77 (1982) [hereinafter "1982 Hearings"] (statement of Judith
Areen, Professor of Law and Professor of Community and Family Medicine, Georgetown Univer-
sity, Georgetown University Medical Center); Judith L. Shandling, Note, The Constitutional
Constraints on Grandparents Visitation Statutes, 86 COLUM. L. REV. 118, 129, 132 (1986) [here-
inafter Shandling].
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fined by reference to history and tradition.1 " They suggest that Moore
shows that the Court would be willing to legitimize a grandparent visi-
tation statute by categorizing a grandparent as part of an extended
family and therefore not barred from suing for visitation by the family
integrity right. Although the Moore court does find that plaintiff
Moore, a grandmother, has some degree of constitutionally recognized
right to family integrity, the rights accorded to Moore arise from the
Court's application of the alternate tests for family to Moore's house-
hold. The Court's analysis would yield the same result if Plaintiff
Moore were the children's aunt, great aunt or elderly cousin, provided
the Plaintiff provided a "mother's" care to otherwise motherless chil-
dren with whom she shared some biological link. Once the Court deter-
mined that Moore met its alternate tests, it balanced the degree to
which Moore's household qualified as a family against the challenged
ordinance. The ordinance is suspect; as the Court noted, it served its
stated regulatory goals "marginally at best,"1 4 and the Moore house-
hold's lesser quantum of family status is therefore sufficient.

Thus, the Court's primary test for familial status is tradition and
tradition unequivocally excludes grandparents from the definition of a
family. Where a grandparent is invited to live in the unitary home and
share in the responsibilities of childrearing and the common home, that
association, so similar to the unitary family of tradition, will be entitled
to some familial status. 108 A grandparent who has never lived with the
marital family, however, cannot by definition satisfy the Court's alter-
nate tests for family status, and is legally a stranger to that family. A
grandparent cannot constitutionally acquire visitation rights under a
"best interests of the child" standard any more than the state can re-
move a child from her own family and place her in another, simply
because the second home is considered "better."'' 0

103 See Moore v. City of E. Cleveland, 431 U.S. at 501 (quoting Poe v. Ulman, 367 U.S. 497,
542-43 (1961) (Harlan, J., dissenting)) ("[T]radition is a living thing. A decision of this Court
which radically departs from it could not long survive, while a decision which builds on what has
survived is likely to be sound."). The Court comments that "flhis explains why Meyer and Pierce
have survived and enjoyed frequent reaffirmance, while other substantive due process cases of the
same era have been repudiated, including a number written, as were Meyer and Pierce, by Mr.
Justice McReynolds." Moore v. City of E. Cleveland, 431 U.S. at 501 n.8.

104 Moore, 431 U.S. at 500.
105 Id. at 505-06.
100 If the "better home" test were the only test, public welfare officials could take children

from half the parents in the state whose homes are considered to be less desirable and place them
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Visitation can be viewed as a limited form of custody. 10 7 It wrests
the care, companionship and control of a child from the child's parents,
albeit temporarily, and gives it to someone else. Grandparent visitation
forced upon an unwilling family deprives it of the "right to remain to-
gether" violating a right "more precious than property rights."' 1 8 It is
no answer at all to say the intrusion is minor. Constitutional rights do
not evaporate simply because the claimed violation is not as dramatic
as other violations which may occur. As Justice Bradley stated in a
different context, "It may be that it is the obnoxious thing in its mildest
and least repulsive form; but illegitimate and unconstitutional practices
get their first footing in that way."'0 9 The question becomes, then,
whether any theory of state power overrides the family integrity right
in order to justify state intrusion into the nuclear family through
grandparent visitation statutes.

II. THEORIES OF STATE POWER: POLICE POWER, PARENS
PATRIAE POWER AND PATERNALISM

The police power of the state is the power to protect its citizens
from harm inflicted by third parties and the power to protect its citi-
zens, collectively, from threats to their health and safety. 1 0 Police
power is the power to preserve social order; the proper use of a state's
power is by definition consistent with the "general purposes for which
the state was created."' 1 Since it is grounded in the survival of society,
police power has been described as the least limitable source of the

in the homes of the other half of the population considered to have the more desirable homes.
Upon extending this principle further we would find that the family believed to have the best
home would have the choice of any of our children. Com. ex rel. Benson v. Child Welfare Services
of Wayne County, 181 A.2d 850, 852 (Pa. 1962).

'07 See, e.g., Olivera v. Superior Court In and For County of Yuma, 815 P.2d 925 (Ariz. Ct.
App. 1991); In re Marriage of Gayden, 280 Cal. Rptr. 862, 865 (Cal. Ct. App. 1991); In re
Guardianship of Martha M., 251 Cal. Rptr. 567 (Cal. Ct. App. 1988); Thornsberry v. Superior
Court in and For Mohave County, 707 P.2d 315 (Ariz. 1985). But see Rhinehart v. Nowlin, 805
P.2d 88 (N.M. Ct. App. 1990).

108 Santosky v. Kramer, 455 U.S. 745, 758 (1982).
0 This admonition appears in Boyd v. United States, 116 U.S. 616, 635 (1886), in the

context of Fourth Amendment violations.
110 Jacobson v. Massachusetts, 197 U.S. 11 (1905).
11 Note, supra note 36, at 1200 (citing Calder v. Bull, 3 U.S. (3 DalI.) 386, 388 (1798)

(Chase, J.) (there are limits on the state legislative power implied by the creation and character of
the legislative itself)).
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state's power."'
In the context of state regulation of the family the state's police

power properly allows it to impose general health-related requirements
on children and to limit some of their activities; these types of laws
serve societal interests. Thus, the state may require the vaccination of
children against contagious diseases, even over their parent's objec-
tions. 118 The state may also properly invoke its police powers to pass
laws forbidding children to sell religious pamphlets on the street at
night, even though the activity occurs with the parent's blessing.114 "[A
democratic society] may secure [the growth of its young people]
against impeding restraints and dangers . . . [a]mong evils most appro-
priate for such action are the crippling effects of child employment,
more especially in public places."1"

The stated purpose of grandparent visitation statutes is to confer a
benefit on the target child 16 rather than to protect any general societal
interest. Thus, it is difficult to imagine how the state's police powers
might be implicated. Indeed, it has been suggested that grandparent
visitation statutes are actually contrary to a general societal interest in
encouraging diversity in society, an interest essential to a free soci-
ety. 1 7 Grandparent visitation statutes which prescribe visitation with-
out regard to the independent judgment of fit parents in a unitary fam-
ily, unavoidably make the state a participant in the standardization of
childrearing. This was condemned in Meyer v. Nebraska. 8 Under
some circumstances, with some grandparents, contact with grandchil-
dren may be a benefit but "[tihe state has no legitimate interest in
conforming family life to a state designed ideal."11 9

"' Hall v. Geiger-Jones Co., 242 U.S. 539, 548 (1917).
11 Jacobson v. Massachusetts, 197 U.S. at 26.
11 Prince v. Massachusetts, 321 U.S. 158 (1944).

I6 Id. at 168.
Grandparents Visitation Rights: Hearing before the Subcomm. on Separation of Powers

of the Committee on the Judiciary of the United States Senate, 98th Cong., ist Sess. 14 (1983)
[hereinafter "1983 Hearings"] (statement of Judith Areen, Professor of Law and Professor of
Community and Family Medicine, Georgetown University, Georgetown University Medical
Center); Kathleen S. Bean, "Grandparent Visitation Can the Parent Refuse?" 24 J. FAM. LAW
393, 395 (1985) [hereinafter Bean] ("in most grandparent visitation cases ... courts implicitly
or explicitly presume that a child receives a benefit from the visitation.").

.. Shandling, supra note 102, at 127 n.42.
"t 262 U.S. 390, 401-02 (1922).
" Hodgson v. Minnesota, 110 S. Ct. 2926, 2927 (1990). See also HUXLEY, supra note 1, at

12-19 (concerning the advantages of the social conditioning of children).
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State power to regulate its citizenry also arises form the state's
separate role as parens patriae, a role inherited by the state from the
King under the English constitutional system in which the King, as
"father of all" acted as "guardian of persons under legal disabilities to
act for themselves." 120 The nature of the parens patriae responsibility
was described as "His Majesty's duty, in return for the allegiance paid
him, [ ] to take care of his subjects, as are legally unable, on account
of mental incapacity, whether it proceed from: (1) nonage; (2) idiocy;
or (3) lunacy, to take proper care of themselves and their property."12

Functionally, the King's power as parens patriae devolved to En-
glish chancellors, who used it, at least initially, to "assure the orderly
transfer of feudal duties from one generation to the next." '22 Gradu-
ally, chancellors expanded the reach of parens patriae power to protect
orphaned children, mental incompetents and similarly vulnerable peo-
ple from victimization. 3 Thus, by the 17th century, the chancellor was
issuing orders requiring the guardians of orphaned infants to provide
certain sums for the education and support of the infants, apparently
because the cases were before him and not because of any direct finan-
cial interest of the Crown.'24

At its purest, then, the parens patriae power is the government's
power to protect individuals who lack sufficient capacity to care for
themselves and are without any other guardian. The King or state thus
becomes a sort of "guardian of last resort." If police power, i.e., pro-
tecting societal interests like public health and safety and willingly bur-
dening individuals when necessary to achieve goals, can be described as
being focused outwardly, then parens patriae power is its converse.
Parens patriae power focuses inwardly, away from the defense of soci-

120 Hawaii v. Standard Oil Co., 405 U.S. 251, 257 (1972).
121 JOSEPH CHITTY, A TREATISE ON THE LAW OF THE PREROGATIVES OF THE CROWN 155

(1820). Compare 3 WILLIAM BLACKSTONE, COMMENTARIES 47 ("the sovereign . . . [is] the gen-
eral guardian of all infants, idiots, and lunatics .... ") cited in Hawaii, 405 U.S. at 257.

112 Douglas R. Rendleman, Parens Patriae: From Chancery To The Juvenile Court, 23 S.C.
L. REV. 205, 208 (1971) [hereinafter Rendleman].

12 Neil Howard Cogan, Juvenile Law Before and After the Entrance of "Parens Patriae",
22 S.C. L. REV. 147, 149 (1970)[hereinafter Cogan]. It would be somewhat deceptive to leave the
reader with a rosy impression of the chancery courts as heroic defenders of the vulnerable, since
the contemporary understanding of "victimization" differed considerably from our own. In Shelly
v. Westbrook, 37 Eng. Rep. 850 (Ch. 1817), evidence was adduced from Shelly's poetry that he
was an atheist; this, coupled with his questionable political views as demonstrated in letters and
tracts, caused him to loose custody of his children.

'2, Cogan, supra note 123, at 149.
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ety as a whole and toward the care of the vulnerable individual who
lacks the capacity to care for himself or to a guardian committed to
that care.

Fitting an open-ended grandparent visitation statute into the
framework of a parens patriae theory of state action, then, would re-
quire a threshold determination that the target grandchild has no fit
parent or guardian. This finding would authorize state intervention
since the state could then assume its role of "guardian of last resort."
Open-ended grandparent visitation statutes, of course, include no such
precondition. Thus under a parens patriae theory, if a societal consen-
sus existed that children ought to visit grandparents, it would be no
more enforceable than a societal belief that children ought to attend
public schools 125 or become well grounded in the English language dur-
ing their primary schooling.1" 6

As long as children are members of a unitary family headed by a
fit parent they inhabit a "private realm . ..which the state cannot
enter." ' Children are not mere "creatures of the state" and thus not
inherently subject to its regulation. As a unanimous Court held in
Quillion v. Walcott:

We have little doubt that the Due Process Clause would be offended '[i]f a
state were to attempt to force the break up of a natural family, over the
objections of the parents and their children, without some showing of unfit-
ness and for the sole reason that to do so was thought to be in the children's
best interest."' 8

If fit parents decide that their child should not visit his grandparents,
the matter is closed, since the parameters of the state's parens patriae
power leave it with no role to play.

This might be the end of our inquiry but for the fact that the
transmission of the theoretical bases of parens patriae jurisprudence to
the American Colonies, like the passing of a phrase from one child to
another in the game of "telephone", 29 was accomplished with some

125 Pierce v. Society of Sisters, 268 U.S. 510 (1925).
126 Meyer v. Nebraska, 262 U.S. 390 (1922).
117 Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
128 434 U.S. 246, 255 (1978) (citing OFFER, supra note 11, at 862-63).
"' A game in which children whisper a phrase from one child to the next around a circle of

children, the point of the game being to enjoy the distorted form the phrase takes on after being
transmitted over and over in a whisper.
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distortion. The nature of suits successfully brought under a parens pa-
triae theory broadened considerably.130 This expansion was acknowl-
edged and approved by the Court in Louisiana v. Texas,"" wherein the
Court found that a state, as parens patriae, could sue to protect its
quasi-sovereign interests. This broadening of the acceptable scope of an
exercise of parens patriae power made it a useful theory in the hands
of eighteenth and nineteenth century reformers. In keeping with the
social beliefs of their day, these reformers considered poor people quali-
tatively different from the middle and upper classes and sought to
"save" the children of the poor from the deleterious influences of their
own parents by removing them to other homes. 32 By the early nine-
teenth century, some courts "took the position that the state ha[d] al-
most plenary authority to intervene in parent-child relations":1 33

To this end [reformation, by training its inmates to industry; by imbuing their
minds with principles of morality and religion; by furnishing them with means
to earn a living; and above all, by separating them from the corrupting influ-
ence of improper associates] may not the natural parents, when unequal to
the task of education, or unworthy of it, be superseded by the parens patriae,
or common guardian of the community? It is to be remembered that the pub-
lic has a paramount interests in the virtue and knowledge of its members

134

Thereafter, courts did not act only upon specific findings of paren-
tal unfitness.1 3 5 Benevolent motive alone was considered sufficient.13 6

The theory of parens patriae was thus distorted, in many in-
stances, from a specific legal theory narrowly tailored to the protection
of the otherwise unprotected, to a broad paternalism, similar to the pa-

o Hawaii v. Standard Oil Co., 405 U.S. 251, 257 (1972).
181 176 U.S. 1 (1900). Louisiana officials sought to enjoin Texas officials from administering

certain regulations in a manner that adversely affected Louisiana merchants. Although the court
rejected Louisiana's argument that such a suit was properly brought pursuant to it parens patriae
power, the court explicitly recognized the legitimacy of parens patriae suits. See Hawaii v. Stan-
dard Oil Co., 405 U.S. at 258.

""' Rendleman, supra note 122, at 212.
133 Id. at 219.

E Lx parte Crouse, 4 Whart. 9, (Penn. 1839) (cited in Rendleman, supra note 122, at 219.
188 See generally Cogan, supra note 123.
1 There are always exceptions. See, e.g., The People ex rel. O'Connell v. Turner, 55 Ill.

280, 286 (1870) ("If, without crime ... the children of the state are to be thus confined for the
'good of society', then . . . free government [had better be] acknowledged a failure.").
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ternalism that animates Brave New World. As with all paternalism, it
rested on the premise "that something may be done to or for a person
for his own good, without his assent or despite his dissent."1 37

In 1967, In re Gault " reined in the gallop of American parens-
patriae-cum-paternalism by suggesting that general, benevolent mo-
tives are insufficient to justify a deprivation of rights. Building on
Gault's rejection of legislative benevolence as the justification for state
action, Chief Justice Burger, in his concurring opinion in O'Connor v.
Donaldson,18 9 discussed the essence of parens patriae power in the con-
text of civil commitment. "1 0 Describing the essential prerequisite in
"best interest" terminology he stated: "At a minimum, [an exercise of
parens patriae power] must. . .[be] compatible with the best interests
of the affected class." 1" Chief Justice Burger's concurrence also sug-
gests that a determination of what will benefit an individual must be
particularized. " 2 It is not enough for the state to assume that the af-
fected class would choose the alternative forced upon it. Thus, the state
may not:

confine the mentally ill merely to ensure them a living standard superior to
that they enjoy in a private community [ ] ...the mere presence of mental
illness does not disqualify a person from preferring his home to the comforts
of an institution.

14 3

Indeed, Burger, in his concurrence, is adamant that in a "best inter-
ests" determination "judges are not free to read their private notions of
public policy or public health into the Constitution, '"144 rejecting any
notion that the best interests standard may be based on unsubstantiated
prejudices or assumptions.

Even in a form distorted by time, politics and the zeal of reform-
ers, paternalistic legislation in twentieth century America must be con-
sistent with the best interests of the affected class. This standard for

"s BAYLES, supra note 15, at 119.
' 387 U.S. 1 (1967).

422 U.S. 563 (1975).
140 Id. at 581-85 (Burger, C.J., concurring). Since Donaldson was committed to the institu-

tion by his father, the court never reached the issue of whether Donaldson's original incapacity
was such that an exercise of parens patriae power was appropriate.

141 Id. at 583.
142 Id.
4I Id. at 575 (Burger, C.J., concurring).
44 Id. at 586.
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valid paternalistic legislation is so simple, self-evident and unarguably
reasonable as to constitute a "threshold" requirement in name only. In
applying this threshold requirement to the grandparent visitation stat-
utes at issue here, assume further, that we are now in Huxley's twilight
realm of paternalism, accepting, for the sake of argument, that no pre-
liminary finding that the affected grandchildren lacked guardians is
necessary. Even under these conditions, open-ended grandparent visita-
tion statutes are indefensible.

Open ended grandparent visitation standards would be valid under
this lenient, paternalistic analysis if, and only if, two characteristics
could be demonstrated. First one would have to show that a relation-
ship between a grandparent and a grandchild always benefitted the
grandchild. Second, under Burger's "best interest" formulation, the
grandparent visitation suit itself must not have a negative impact on
the grandchild. In actuality, of course, neither characteristic exists.

In Congressional Hearings on grandparent visitation, Carl Levin,
United States Senator from Michigan described grandparents as a
group which possesses an apparently unique ability to love children un-
critically, and with a love so "pure" that the Senator was quite at a loss
to draw a comparison. " 5 The Senator did not cite authority to support
this assertion, and, indeed considerable evidence exists to the contrary.
At earlier congressional hearings, for example, Dr. Derdeyne, a child
psychiatrist, noted that although prior witnesses at the hearings had
described parents who had been "cruel[], hate[ful], spite[ful] and
venge[ful], grandparents should also have been described as exhibiting
'cruelty, hate, spite and vengeance' because, as the doctor noted, '[w]e
are all human.'"" The doctor continued that in all his experience he
had not identified characteristics which distinguished the "pure" and
"uncritical" grandparent " 7 from those who, when their child divorced,
became "completely caught up in attacking their child's former spouse
or even attacking their own child with grave consequences for their
grandchildren."14 8

14 "1983 Hearings", supra note 116, at 14 (statement of Hon. Carl Levin, a United States
Senator from the State of Michigan).

14 "1982 Hearings", supra note 102, at 71 (statement of Dr. Andre Derdeyne, Professor of
Psychiatry, Director, Division of Child and Family Psychiatry, University of Virginia School of
Medicine, Charlottesville, Va.).

147 Id. at 72.
148 Id. at 71; Bruce Kaufman, an attorney in the Baltimore, Md. law firm of Rosenthal and
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Another witness in the Congressional Hearings, Dr. Arthur
Kornhaber testified that grandparent visitation made children less vul-
nerable to abuse by parents, since grandparents are "the first line of
support when children have problems with their parents." 1 9 Dr.
Kornhaber cited his study as support for this assertion, although the
study has subsequently been criticized as methodologically unsound.150

Dr. Kornhaber did not comment, however, on the fact that child abuse
was not invented by the present generation of parents and is generally
considered "cyclical." "[Plarents who were abused as children are six
times more likely to abuse their own children." ' Grandparents are
thus an illogical choice to serve as the "first line of defense against
child abuse." Judicially mandated grandparent visitation would poten-
tially place the abused child in contact with twice, or possibly, three
times as many abusers, and all in an atmosphere of heightened tension
and dislike.152

Finally, the assumption that the grandparent-grandchild bond it-
self is universally valued by grandparents,'53 who are thus likely to fos-
ter it diligently and unselfishly, is subject to dispute. The authors of a
sociological review of pertinent literature conducted in 1976 concluded
that "there is little indication that most older people find [grandparent-
ing] any more than a symbolic role." '54 In a subsequent study these
authors concluded that friendships with peers are more important to

Kaufman and a member of the Advisory Committee for the ABA Manual "Grandparent Visita-
tion Disputes" cautions: "Not all Grandparents are good people. This seems like an apple pie
issue. But the fact is that some grandparent's [sic] conduct is deleterious to their grandchildren's
well being." Cited in Rebecca Brown, Grandparent Visitation in the Intact Family, 16 S. ILL. U.
L.J. 133, 138 (1991).

"I "1983 Hearings", supra note 116, at 35-36 (statement of Dr. Arthur Kornhaber, psychia-
trist and founder, Foundation for Grandparents; ARTHUR KORNHABER & KENNETH L. WOOD-
WARD, GRANDPARENTS-GRANDCHILDREN. THE VITAL CONNECTION (1985)).

150 Elaine D. Ingulli, Grandparent Visitation Rights: Social Policies and Legal Rights, 87
W. VA. L. REV. 295, 299 (1985).

151 Substance Abuse and Child Abuse, NCPCA FACT SHEET (National Committee for Pre-
vention of Child Abuse, Chicago, Ill.) February, 1989, at 1 (Published in ICAN Data/Informa-
tion Sharing Subcommittee, Los Angeles County Inter-Agency Council on Child Abuse and Neg-
lect, ICAN Data Analysis Report for 1990).

'" E.g., Tufano v. Tufano, 556 A.2d 1036, 1038 (Conn. 1989).
E.g., "1982 Hearings", supra note 102, at 1 (Introductory Statement of Hon. Mario

Biaggi, New York).
'" Vivian Wood & Joan F. Robertson, "The Significance of Grandparenthood," in TIME,

ROLES AND SELF IN OLD AGE (J. Gubrium ed. 1976).
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the elderly than are relationships with children or grandchildren."'"
Furthermore, although some grandparents seek visitation out of pure
interest in the grandchild's welfare, a disturbing number of cases refer
to the visitation suit as a veiled attempt to control or punish the
grandchild's parents. 15" In one case, the Chief of Child and Adolescent
Psychiatry at the University of California Irvine Medical Center testi-
fied flatly that the grandmother "wasn't really interested in her
grandchild; she only wanted control over [her son]."'

The second characteristic, that the grandparent visitation suit it-
self does no harm to the target child, is equally elusive. Reviewing the
effect of Tennessee's open-ended grandparent visitation statute one
commentator noted: "If the natural parents have a viable marriage, it
is not wise to allow parents of either parent to bring suit, as this could
have a devastating effect on the marriage and therefore the child. "

Other opinions dealing with grandparent visitation suits have voiced the
same concern. 159 The negative impact of a lawsuit on a child's sense of
familial autonomy and individual security has also been reported in
psychological literature: "Children .. . react even to temporary in-
fringement of parental autonomy with anxiety, diminishing trust, loos-
ening of emotional ties or an increasing tendency to be out of
control."1 60

Perhaps the most damning testimony concerning the ill effects of a
lawsuit on a child drawn into it comes from the United States Supreme
Court in Hodgson v. Minnesota.'6' The Hodgson Court reviewed a

"' Vivian Wood & Joan F. Robertson, "Friendship and Kinship Intereaction: Differential
Effect on the Morale of the Elderly," in J. MARRIAGE & FAM. 367-75 (May 1978).

" See. e.g., King v. King, 828 S.W.2d 630 (Ky. 1992), cert. denied, 113 S. Ct. 378 (1992).
("[Tihe evidence is clear that [the grandfather] is an overbearing individual who intruded with
impunity upon [his son and daughter-in-law's] family life, demonstrating total indifference to their
wishes."). See also Elizabeth M. Belsom, Note, Grandparent Visitation: A Florida Focus, 41 FLA.
L. REv. 179, 183 (1989) ("Because of the relatively comfortable lifestyle of Florida grandparents,
courts should be wary of situations in which grandparents want to control their children's lives.").

"" Elin McCoy, Grandparents Seek Rights to Visit With Grandchild, N.Y. TIMEs, Oct. 4,
1984, at Cl (quoting Dr. Justin D. Call).

1" Sharon F. Ladd, Note, Tennessee Statutory Visitation Rights of Grandparents and the
Best Interest of the Child, 15 MEM. ST. U. L. REv. 635, 652 (1985) (emphasis added).

" E.g., Theodore R. v. Loretta J., 476 N.Y.S.2d 720 (N.Y.Fam.Ct. 1984); Towne v. Cole,
478 N.E.2d 895 (Ill. App. Ct. 1985); In re Meek, 443 N.E.2d 890 (Ind. App. 1983); McCarty v.
McCarty, 559 So.2d 517 (La. App.2d Cir. 1990); Thompson v. Vanaman, 515 A.2d 1254
(N.J.Super. A.D. 1986); Herron v. Seizak, 468 A.2d 803 (Pa.Super. 1983).

18" JOSEPH GOLDSTEIN ET AL., BEYOND THE BEST INTERESTS OF THE CHILD 25 (1979).
161 110 S. Ct. 2926 (1989).
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challenge to the parental notification provision of the Minnesota Abor-
tion Law. This provision required a pregnant minor seeking an abortion
to either notify both parents or to seek judicial bypass of this require-
ment through a court appearance.' In his analysis of the judicial by-
pass option, Justice Stevens separated the impact of appearing in court
on the affected minors from any impact resulting from the unwanted
pregnancy or abortion decision. He noted that "[t]he court experience
produced fear, tension, anxiety and shame among the minors . . ." to
such an extent that it caused some minors "whose best interests would
have been served by an abortion to 'forego the [judicial] bypass option
and either notify their parents or carry to term.' "163 Justice Stevens
referred to detailed testimony heard at the district court level. One
public defender testified that the minors were generally "very nervous,
very scared . . . [s]ome of them [were] terrified about court processes
... . They talk[ed] about feeling that they don't belong in the court
system."' 6' One doctor helped quantify the stress of a court appearance
on a minor by stating that "they dread the court procedure often more
than the actual abortion procedure."' 5

Children who are the target of suits filed under open-ended grand-
parent visitation suits may, in some instances, be considerably younger
and thus even more vulnerable than the "terrified" minors in Hodgson.
The targeted grandchildren may also be even more vulnerable to the
stresses of a visitation suit since the suit may arise in the absence of
any family disruption at all. Unlike the pregnant teenager, who played
some role in the course of events leading to the court appearance, the
child suddenly involved in a grandparent visitation suit may have had
no warning of what was coming. Logically, the grandchild is probably
even more vulnerable to the distressing feeling that he or she "do[esn]'t
belong in the court system."

Statutes which force the temporary disruption of a unitary family
to accommodate a grandparent's suit for visitation are thus not demon-
strably proper exercises of either state police power or parens patriae
power. Even paternalistic principles, themselves generally considered a
less accepted basis for state action'66 cannot adequately justify open-

1" Id. at 2930.
163 Id. at 2940.

I d. n.29.
I6 Id.

6 BAYLES, supra note 15, at 119.
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ended grandparent visitation statutes. In the final analysis, the conflict
inherent in open-ended grandparent visitation statutes concerning who
will have access to the child may not reflect differing theories of family
relationships or differing theories of the best interests of the child. In-
stead, the conflict reflects differing theories of political authority.
Grandparents, like parents, are often wonderful people. But grandpar-
ents are not part of the unitary family as it has been defined by consti-
tutional analysis and centuries of common law and tradition. Those
who describe grandparents as "family" and espouse to value of the
grandparent-grandchild relationship to justify open-ended grandparent
visitation statutes are not expressing views on family life as much as
they are expressing views on the relationship of the government to the
individual.

The question underlying open-ended grandparent visitation stat-
utes is really not what is good for the individual child. Courts practi-
cally never discuss what is actually good for the specific child;167 indeed
probably everyone who knows the specific child would agree that virtu-
ally anything would be preferable to repeated stints in the local family
court. The issue is really who will be empowered to make the childrear-
ing decisions. Will it be government, through grandparent visitation
statutes which, in time, broaden into third party visitation statutes1 68

and maybe, in time, into state conditioning centers? Or will we with-
draw from open-ended grandparent visitation statutes and return chil-
drearing decisions, at least, to the child's fit parents?

167 Bean, supra note 116, at 437-39.
168 This is, in fact, exactly what happened in Connecticut. CONN. GEN. STAT. ANN. § 46(b)-

59 (West 1978) was enacted in 1978 as a grandparent visitation statute. In 1983, it was amended
to allow any person outside the child's family to sue for visitation with the child when the court
deemed visitation to be "in the best interests of the child."
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