
FREE SPEECH AT THE BALL PARK? MAJOR LEAGUE
BASEBALL VIOLATES THE FIRST AMENDMENT
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I. INTRODUCTION

Baseball attendance has recently reached an all-time high.' The
increasing attendance has brought both higher profits to the owners
and more publicity about the game. Concurrently, numerous incidents
have shown an increase in aggressive behavior by the fans, who appear
to think that purchasing a ticket gives them a right to exercise their
First Amendment rights.

Raising one's voice at the ball park is a baseball tradition.' In the
past, the fans merely called a player a bum for striking out.3 Now, due
to increased media coverage regarding the salaries and private lives of
both players and management, some fans will abuse a million dollar a
year player about his well-chronicled marital and drug problems."
These fans, who often use their voices and signs to annoy players and
management, have received much attention from the national media.

Two of the major incidents occurred in the same weekend during
the 1991 season. In Cleveland, a fan harassed Indians' outfielder Albert
Belle, continually inviting him to a keg party.' A recovering alcoholic
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I Steve Wulf, A Blueprint For Baseball, SPORTS ILLUSTRATED, Apr. 6, 1992, at 32; Baseball
Near Washington, WASH. POST, Sept. 24, 1990, at A14.

' See Belle Stays in Lineup Pending League Review, N.Y. TIMES, May 13, 1991, at C5
(where the President of the Cleveland Indians, Hank Peters, said that "Getting on managers and
players and umpires and club officials is part of the enjoyment for fans."). The song "Take Me
Out To The Ball Game" with the line "root, root, root for the home team" is in this tradition as
well.

Jim Bouton, BALL FOUR 89 (1970).
4 Michael Wilbon, No Peace In National Pastime, WASH. POST, May 18, 1991, at Dl.

Belle Stays in Lineup Pending League Review, N.Y. TIMES, May 13, 1991, at C5; Around
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who had spent ten weeks in a rehabilitation program, Belle had heard
enough by the seventh inning.' He responded by throwing a ball into
the chest of the heckler, who was only fifteen feet away. 7 After the
American League suspended Belle, Belle's attorney unsuccessfully ap-
pealed the suspension, claiming that the fan's excessive behavior was a
mitigating circumstance and that the fans should treat all players
humanely.'

The following day at Yankee Stadium, a fan seated near the visit-
ing team dugout heckled Jose Canseco of the Oakland Athletics. Vari-
ous witnesses alleged that the fan commented about Canseco's alleged
steroid use, marital reconciliation, and late night visit with Madonna at
the pop star's Manhattan apartment, 9 while further suggesting that
Canseco return to Cuba. 10 After batting, Canseco engaged in a shout-
ing match with the fan before having security remove the fan.

There are numerous other incidents of fans heckling players and
management. 1 Some fans, however, are also using signs and banners to
express their displeasure. For example, at Yankee Stadium, two fans
brought banners saying "George, YOU Are the Problem" and "Fire
George" to show their disenchantment with New York Yankees owner
George Steinbrenner. 2 After the fans attached the banners to railings

The Majors, WASH. POST, May 14, 1991, at E4.
Belle Is Suspended For Hitting A Fan, N.Y. TIMES, May 14, 1991, at BI0.
Michael Wilbon, No Peace In National Pastime, WASH. POST, May 18, 1991, at Dl. It is

unreported whether the fan stayed at the game, was removed by security, or left the game to seek
medical help.

B Belle Is Suspended For Hitting A Fan, N.Y. TIMES, May 14, 1991, at BIO.
' The previous day, the NEW YORK POST had published photographs of Canseco leaving

Madonna's apartment early Thursday morning. See Around the Majors, WASH. POST, May 14,
1991, at E4.

"0 Malcolm Moran, Canseco Flamed By Fans, N.Y. TIMES, May 14, 1991, at B9; Around
The Majors, WASH. PosT, May 14, 1991, at E4; Thomas Boswell, Is A Dynasty Eroding?, WASH.
PosT, May 15, 1991, at D5.

" See, e.g., Thomas Boswell, Hate, Coast to Coast, WASH. POST, May 1, 1991, at BI (San
Francisco Giant fans at Candlestick Park yelling at Los Angeles Dodgers Brett Butler and
Tommy LaSorda); Michael Wilbon, No Peace In National Pastime, WASH. POST, May 18, 1991,
at DI (fans making racial slurs to Tony Gwynn of the San Diego Padres and former Baltimore
Oriole Eddie Murray); Thomas Boswell, Is A Dynasty Eroding?, WASH. POST, May 15, 1991, at
D5 (home team fans harassing the visiting league champion Oakland Athletics); David
Margolick, Peanuts and Censors at Yankee Stadium, N.Y. TIMES, September 9, 1989, at 25 (New
York Yankee fans jeering "George Must Go!" at Yankee owner George Steinbrenner).

"' David Margolick, Peanuts and Censors at Yankee Stadium?, N.Y. TIMES, Sept. 9, 1989,
at 25.
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where others could easily see them, the ushers quickly removed the
banners under a policy prohibiting banners that obstruct views of the
field.1" The Yankees defended their action, claiming that the team ap-
plied the policy evenhandedly and recently removed a sign praising a
player because it hung too low over the loge seating level. Nevertheless,
the consequent publicity over the incident raised the issue of censorship
at the ball park. The American Civil Liberties Union, which had heard
that the Yankees allowed benign banners, wrote the Yankees, warning
them that signs cannot be removed from a public forum strictly on the
basis of their content.1 '

The players, media, and management have expressed disappoint-
ment with the fans. The players believe that buying a ticket does not
give fans the right to yell racial epithets or make degrading comments
about a player's family.1 5 The media believes that fans are annoyingly
obnoxious in yelling anything they want." Management, recognizing
that fans have a right to enjoy criticizing managers, players, umpires,
and club officials, believes that it is only acceptable within certain
bounds1" - bounds that no one has legally defined. Considering the
aforementioned attendance at games, the actions of Major League
Baseball could possibly censor millions of individuals.

This article will focus on the First Amendment rights of fans and
the constitutionality of attempts by Baseball to restrict those rights.
Section II discusses three points: (1) baseball teams generally rent pub-
lic stadia; (2) the symbiotic relationship is the enduring state action
test; and (3) state action results from baseball teams renting public
stadia. Part III examines the implications of the First Amendment
rights of the fans from the viewpoint of both content-based and con-
tent-neutral restrictions that management may impose, and explores
the doctrines of overbreadth and vagueness. Part IV provides recom-
mendations for Major League Baseball.

"3 The Yankees claimed that their policy also bans banners containing obscene language.
Furthermore, fans may parade banners throughout the stands, but only between innings. Id.

14 Id.
Malcolm Moran, Canseco Flamed By Fans, N.Y. TIMES, May 14, 1991, at BII.

'e See Michael Wilbon, No Peace In National Pastime, WASH. POST, May 18, 1991, at Dl.

Belle Stays in Lineup Pending League Review, N.Y. TiMES, May 13, 1991, at C5.
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II. BASEBALL'S SPEECH RESTRICTIONS CONSTITUTE
STATE ACTION

The Fourteenth Amendment's due process clause prohibits states
from depriving "any person of life, liberty or property without due pro-
cess of law."18 In Cooper v. Aaron,19 the Supreme Court explained that
Amendment's essential dichotomy between state action, which is sub-
ject to scrutiny, and private action, which is immune from scrutiny. It
said that private intrusions of individual rights do not concern the
Fourteenth Amendment. Furthermore, the due process clause only in-
hibits action that the court may fairly attribute to the states,20 and
therefore, state action must be shown to invoke the Fourteenth
Amendment. 2

State action is not found in the action of a private entity merely
because the private entity receives state benefits. However, "[c]onduct
that is formally 'private' may become so entwined with governmental
policies or so impregnated with a governmental character as to become
subject to the constitutional limitations placed upon state action." 22

Most claims regarding deprivation of Fourteenth Amendment
rights are brought under 42 U.S.C. § 1983, which says:

[e]very person who, under color of any statute, ordinance, regulation, custom,
or usage of any State . . . subjects . . . any citizen of the United States...
to the deprivation of any rights, privileges, or immunities secured by the Con-
stitution and laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress . . ..

The legislative history of 42 U.S.C. § 1983 shows that Congress
passed that section to enforce the Fourteenth Amendment.2 The courts
consistently treat § 1983's "under color of state law" requirement the
same as the Fourteenth Amendment's state action requirement. In
Lugar v. Edmondson Oil Co., 5 the court stated that any act constitut-

IS U.S. CONST. amend. XIV, § 1, cl. 3.
' 358 U.S. 1, 4 (1938); see also Civil Rights Cases, 109 U.S. 3, 11 (1883).
20 See Shelley v. Kraemer, 334 U.S. 1, 13 (1948); see also United States v. Price, 383 U.S.

787 (1966).
't Burdeau v. McDowell, 256 U.S. 465 (1921).
12 Evans v. Newton, 382 U.S. 296, 299 (1966).
2 42 U.S.C. § 1983 (1988).

Lynch v. Household Fin. Corp., 405 U.S. 538, 545 (1972).
15 457 U.S. 922 (1982).
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ing state action satisfies the under color of state law requirement be-
cause the requirements are identical. Therefore, if a baseball fan can
prove that Baseball's censorship is state action, he may sue under 42
U.S.C. § 1983.

A. Baseball Teams Are Tenants Of The State.

Prior to World War II, almost all of the sixteen Major League
Baseball teams played their home games in stadia that they owned
themselves." However, thereafter, the public funded all but one of the
new stadia.17 Most governments paid for these stadia with municipal
bonds, whose interest was tax exempt.2 8 However, due to changes to
the Internal Revenue Code in 1986,29 governments began financing
these stadia with other revenues, such as lotteries,3" sin taxes on alcohol
and tobacco,31 and future sales of luxury boxes."2 Once built, additional
sources of revenues could include rent from another sports franchise,
receipts from concessions, such as food and beverages, and even in-
house restaurants and hotels.

Of the twenty-four Major League Baseball teams currently lo-
cated in the United States, twenty-one play their home games in pub-
licly owned stadia, 33 while only three play in privately owned stadia.3"

2 JAMES EDWARD MILLER, THE BASEBALL BUSINESS, PURSUING PENNANTS AND PROFITS IN
BALTIMORE, 15 (1990) [hereinafter "THE BASEBALL BUSINESS"].

27 The Los Angeles Dodgers built Dodger Stadium. See generally NEIL J. SULLIVAN, THE
DODGERS MOVE WEST (1987).

21 John H. Allan, Sales Increasing in Stadium Bonds, N.Y. TIMES, July 5, 1964, at F12.
29 I.R.C. § 103(b)(4)(B) (1985), which exempted from gross income the interest earned from

Industrial Development Bonds sold to refinance sports facilities, was not reenacted by § 1311 (a) of
Pub. L. 99-514 (Oct. 22, 1986) (effective generally for bonds issued after Aug. 15, 1986).

*o Gwen Ifill, Hughes' Sports Authority Plan Is Panned, WASH. POST, Jan. 30, 1986, at C4;
Robert Barnes, Cost Overrun at Baltimore Stadiums May Exceed 50 Percent, WASH. POST, Aug.
31, 1988, at D7.

22 Tim Crothers, For The Record, SPORTS ILLUSTRATED, May 21, 1992, at 122.
2 Larry Whiteside, There's Something Brewing in Milwaukee, BOSTON GLOBE, Aug. 24,

1992, at 43.
23 John H. Allan, Sales Increasing In Stadium Bonds, N.Y. TIMES, July 5, 1964, at F12;

Benjamin A. Okner, Subsidies of Stadiums and Arenas, in GOVERNMENT AND THE SPORTS BusI-
NESS 325-347 (Roger G. Noll, ed. 1974); Gwen Ifill, New Md. Stadium Wouldn't Guarantee
Economic Gains, WASH. POST, Mar. 23, 1987, at Al; Gary Graves, Tiger Stadium 'sold' at Bar-
gain Price, WASH. TIMES, May 28, 1991, at D2; George Yacick, Missouri Auditor To Review
Finances of Sports Complex, BOND BUYER, June 6, 1985, at 4; Gary Smith, A Lingering Vestige
of Yesterday, SPORTS ILLUSTRATED, Apr. 4, 1983, at 104; Joyce Purnick, Yankees are Offered
New Parking If Lease Is Extended, Officials Say, N.Y. TIMES, Aug. 25, 1980, at B6; Brad Kava,
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Although there are numerous scenarios that could blur the distinction
between private and public ownership of stadia,3 5 this article will focus
on the twenty-one teams that currently play in publicly owned stadia,
regardless of how they became publicly owned.36 The newest public sta-
dium in Major League Baseball is Baltimore's Camden Yards. Al-
though the rest of this article will use the history of baseball stadia in
Baltimore as an example of Baseball's ties to the state, similar results
would occur from an analysis of all public stadia, beginning with the
first public stadium, Milwaukee County Stadium.37

Controversy over a suitable sports stadium in Baltimore contains a
rich and illustrious history. In 1952, as a matter of civic pride, Balti-
more improved then existing Baltimore Stadium, and renamed it Me-
morial Stadium in an effort to entice Major League Baseball to Balti-

How S.J's Stadium Deal Stacks Up to Other Cities, SAN JOSE MERCURY NEWS, May 10, 1992,
at I0A; Michael Granberry, Eyes Of Nation Upon Murph as It Turns 25, L.A. TIMES, July 12,
1992, at BI; William N. Wallace, Cards Win As St. Louis Stadium Opens, N.Y. TIMES, May 13,
1966, at 46.

34 Fenway Park in Boston is the only privately owned stadium in the American League.
PETER GOLENBOCK, FENWAY: AN UNEXPURGATED HISTORY OF THE BOSTON RED Sox 30 (1992).
In the National League, the two privately owned stadiums are Dodger Stadium, which the Los
Angeles Dodgers own, and Wrigley Field, which the Chicago Cubs own. NEIL J. SULLIVAN. THE
DODGERS MOVE WEST (1987); Sports Roundup, WASH. POST, Aug. 29, 1981, at D6.

3' There are several possible scenarios of state interaction with the building of a stadium:
(1) the city can build a stadium for an existing team (Camden Yards in Baltimore),
(2) the city can build a stadium to lure an existing team to the city (the Suncoast Dome in

St. Petersburg),
(3) the city can build a stadium to attract an expansion team (Denver),
(4) the city can purchase the stadium from the team and lease it back to the team (Yankee

Stadium in New York), or
(5) the city can give the land to a team to build the stadium (Dodger Stadium in Los

Angeles).
" The argument alleging that the government should stop private restrictions of free speech

is beyond the scope of this article. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74
(1980).

3' Before World War II, efforts to build a stadium were continually frustrated by those who
did not believe that Milwaukee should build a public stadium for a private professional team with
taxpayer money.

Immediately after World War II, the Milwaukee County Park Commission conferred with
professional baseball representatives. From their discussions, the Commission decided it could
make a yearly profit of $32,000 to $65,000. In 1949, the County Board of Supervisors decided to
build a stadium in the hopes of obtaining a Major League Baseball team. The Board financed the
$4,843,000 stadium with bonds. Once the stadium was completed in late 1952, a swift series of
negotiations brought the Boston Braves to Milwaukee in 1953. Avery Wittenberger, "Idea" to
"Play Ball," It Took Half Century, MILWAUKEE JOURNAL, Apr. 6, 1953, at 12.
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more.38 The successful effort culminated in 1954 when the St. Louis
Browns moved to Baltimore and renamed themselves as the Orioles.
The new tenant paid $100,000 in rent to the City,30 which received
favorable publicity, leading to a number of firms relocating to Balti-
more.' 0 The Orioles provided further economic benefits to Baltimore,
creating employment for over 500 Baltimoreans."1 Through the rest of
the fifties and in the sixties, the City approved several projects to im-
prove Memorial Stadium because it enhanced the City's image, despite
the fact that it continually lost money on the stadium."2

In the early seventies, both the Orioles and the Baltimore Colts
football team grew increasingly disappointed with the huge cement pil-
lars supporting the stadium's upper deck, which obstructed many
views. Because City politicians were concerned about the Orioles' per-
manence in Baltimore, the City thought it might be cheaper to buy the
team and rehabilitate Memorial Stadium instead of building a new sta-
dium.43 Then Baltimore Mayor, William Donald Schaefer, tried to
show support by launching a season ticket campaign to ensure the club
a profitable 1975 season." The rest of the decade saw modest financial
success for the Orioles, and in 1979 Edwin Bennett Williams purchased
the team and began complaining about Memorial Stadium.'3

In 1982, Williams signed an innovative short-term lease with Bal-
timore. Instead of paying Baltimore a traditional percentage of admis-
sion, parking, and concession receipts, the Orioles would pay half of
their net income. At that time, Williams commented on the Orioles'

" See supra note 26, THE BASEBALL BUSINESS at 29.
". Id. at 69. The twenty year lease the parties agreed to on November 12, 1953 contained the

following provisions for use of the stadium:
(1) from admissions, the Orioles paid seven percent after taxes,
(2) from concessions, the Orioles paid five percent after tax revenues for the first five years

and ten percent thereafter,
(3) from parking, the Orioles operated the lots and kept twenty percent of the after-tax

receipts,
(4) from the television rights for home games, the Orioles kept all income, and
(5) the Orioles guaranteed a minimum rent of $75,000 the first two years and $90,000

thereafter.
40 Id.
41 Id. at 42.
41 Id. at 72, 202.
43 Id. at 205-09.
44 Id.
15 Jeff Valentine and Mike Wentzel, Williams Still Questions Efficacy of the Stadium,

BALT. EVENING SUN, Dec. 19, 1979, at Al.
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relationship with the City, saying "It allows the City to share in the
good times and buffers me against the bad times."4 Williams also
made it clear that he would not sign a long-term lease until he had a
new stadium built expressly for baseball with public funds.4 7 Williams'
leverage increased when the Colts made a nighttime move to Indianap-
olis, taking with them the $30,000,000 in economic activity that the
team had generated in Baltimore."'

In 1985, the Maryland Department of Economic and Community
Development reported that spending by Orioles fans for tickets, hotels,
restaurants, and other items annually totaled $93,000,000.49 At the
same time, then Governor-elect Schaefer rationalized that a new sta-
dium would help retain the Orioles and lure a football team to replace
the departed Colts.50 The legislature finally decided on a site at Cam-
den Yards in downtown Baltimore.5' Furthermore, in April of 1987,
after testimony by Williams, the legislature approved the financing of a
new stadium at Camden Yards with a lottery52 and bonds.53

In one of his last acts as owner, in May of 1988, Williams entered
into a Memorandum of Agreement54 to jointly design a new baseball
stadium at Camden Yards with the Stadium Authority.55 Eli Jacobs,
the current owner, bought the team 56 before Camden Yards opened for

" Richard Justice and Robert Barnes, Williams Signs 15-Year Lease for Orioles' New Park,
WASH. POST, May 6, 1988, at Cl.

11 Dave Anderson, Sports of The Times: Double-Ring Ceremony, N.Y. TIMES, Oct. 23, 1983,
at 53.

48 Maria Recio and Brenton Welling, The NFL Tries to Recruit Congress, Bus. WK., Apr.
29, 1985, at 60.

11 Gwen lfill, Politicians Hitting Hard on Stadium, WASH. POST, Oct. 16, 1985, at Cl.
50 Gwen Ifill, Hughes' Sports Authority Plan Is Panned, WASH. POST, Jan. 30, 1986, at C4;

Gwen Ifill, Politicians Hitting Hard on Stadium, WASH. POST, Oct. 16, 1985, at C6.
" MD. FIN. INST. CODE ANN. § 13-709 (f) and (g) (1986 and Supp. 1987).
2 Tim Kurkjian, A Splendid Nest, BALT. SUN, Apr. 13, 1992, at 34.

63 MD. FIN. INST. CODE ANN. § 13-712 (1986 and Supp. 1987).
11 Memorandum of Agreement Between Maryland Stadium Authority ("MSA") and Balti-

more Orioles, Inc. ("Orioles"), May 5, 1988 [hereinafter "Memorandum of Agreement"].
11 Id. at 2. Section 2 states:

The parties' firm intention is that the design and construction process shall be a coopera-
tive, mutual endeavor in which MSA and the Orioles will work together and each partici-
pate actively. The Orioles shall also have the right to participate actively in all phases of
the design and construction processes, including without limitation, the right to prior con-
currence in all decisions with respect to all architectural programs, schematic designs,
plans and specifications, interior design problems, and construction stages, which concur-
rence shall not be unreasonably withheld.

" Oriole Park Profile, BALT. SUN, Mar. 29, 1992, at 16M.
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the Orioles' opening day in 1992.57 Midway through the first season,
the Orioles and the Stadium Authority finally entered into a lease
agreement 8 to continue the partnership between the Orioles and the
State for the next thirty years. 9

The Orioles - Stadium Authority agreement gives the Orioles the
exclusive right to play baseball at Camden Yards.60 The Orioles also
gain exclusive broadcast 6 and concession rights,6" and occupancy of
office space.6" Pursuant to a traditional stadium rent formula,64 the
Orioles pay rent based on a percentage of receipts6" from admissions,
concessions, parking, and advertising, which all vary directly with at-
tendance.66 The lease requires the Stadium Authority to provide the
Stadium,6 7 maintenance,6 8 and parking personnel.6 9

Of most importance to this analysis, the lease provides for the Ori-
oles and the State to share the cost of hiring police for added security
on game dates.70 Considered a key part of the lease,71 the police72 cost

" BALTIMORE SUN, Apr. 7, 1992, at IA.
" Agreement Regarding Oriole Park at Camden Yards between The Maryland Stadium Au-

thority and The Orioles, Inc. (September 1, 1992) [hereinafter "Lease"].
00 Mark Hyman, Double Play: Orioles Agree to 30-Year Lease, BALT. SUN, Sept. 2, 1992, at

IA.
60 Lease at 41, Section 5.03-3.
01 Id. at 107, Section 10.08.
0I Id. at 57, Section 6.02-1.
" Id. at 41. Section 5.03, which is entitled "ORIOLES' Use of Ballpark" incorporates Ex-

hibit E, which provides for offices for the Orioles.
" Mark Hyman, Double Play: Orioles Agree to 30-Year Lease, BALT. SUN, Sept. 2, 1992, at

IA.
, Lease at 29-30. Section 4.03-2 states that the Orioles pay rent based on seven percent of

admission receipts, seven and a half percent of gross food, beverage, and novelty concession re-
ceipts, four and one-sixth percent of concession revenues in the private suites, fifty percent of
parking receipts, twenty-five percent of advertising revenues, ten percent of private suite revenues,
and seven and one-half percent of club level revenues.

" Previously, the parties agreed that the rent would be half of the yearly profits of the Ori-
oles, which would have also varied with attendance. Memorandum of Agreement, Paragraph 10 at
4.

67 Lease at 18, Section 3.01-1.
" Id. at 80, Section 8.02-2.
" Id. at 64, Section 7.03.
70 Id. at 113-14. Section 12.01-1 states:

The ORIOLES shall actively participate in and assist MSA with its arrangements with the
City concerning the provision of uniformed Baltimore City police during Games and Base-
ball-Related Events.

Id. at 113. Furthermore, Section 12.01-3 says that "[t]he costs incurred each year for providing
uniformed Baltimore City police . . . shall be shared equally by MSA and the ORIOLES." Fur-
thermore, Section 8.03-5, clause iv states that the Orioles will provide crowd control at Camden

19931
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$6,500 a game."
The State of Maryland will profit from the stadium, expecting to

earn between 9.2 and 10.0 million dollars from the Orioles in 1992.7,
The past ten years that the Orioles rented Memorial Stadium from the
City of Baltimore, the average rent that the Orioles paid was
$1,379,080.

75

B. There Are Many State Action Tests

With the rise of government largesse, 6 starting with "The New
Deal" in the thirties and gaining momentum with "The Great Society"
in the early sixties, the state has pervaded the private sector in many
ways. Unfortunately the Supreme Court has espoused many tests to
decide whether or not state action is present, often applying several
different tests to a single set of facts.

The premier state action case is Burton v. Wilmington Parking
Authority,77 where a black man sued the State of Delaware after being
denied service at a privately owned restaurant in a State parking struc-
ture. A Delaware statute authorized the Wilmington Parking Authority
to exercise certain state powers with respect to the parking facility.7 8

The Parking Authority bought land and built the parking structure
with cash and revenue bonds. In the restaurant's lease agreement, the
Parking Authority promised to furnish heat, structural repairs, repairs
to exterior surfaces, and any repairs caused by the lessee's own acts or
neglect. The restaurant made $220,000 in leasehold improvements and
enjoyed tax exempt status by virtue of the Parking Authority's tax ex-

Yards. Id. at 85.
71 Mark Hyman, Double Play: Orioles Agree to 30-Year Lease, BALT. SUN, Sept. 2, 1992, at

IA.
", The Police Command Station is prominently located in the corridor near home plate.

WELCOME TO ORIOLE PARK AT CAMDEN YARDS BROCHURE (1992).
"' Mark Hyman, Orioles' Lease Adds Billboards, Divides Security Fees, Multiplies Image

Protection, BALTIMORE SUN, Sept. 3, 1992, at 7D.
" Mark Hyman, Orioles Heading for an All-Star Financial Performance in 1992, BALT.

SUN, June 28, 1992, at IA. Before the 1992 season began, the Orioles' officials had estimated that
their 1992 rent would be 4.5 million dollars.

"" Mark Hyman, Orioles Pay Memorial Stadium Tab: $3.95 Million, BALTIMORE SUN, June
30, 1992, at ID.

7 Burton v. Wilmington Parking Auth., 365 U.S. 715, 726 (1961).
365 U.S. 715 (1961).
I' Id. at 717. The current version of the statute is DEL. CODE ANN. tit. 22, §§ 501-15 (1987

& Supp. 1992).
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empt status as a public body. Finally, both the Delaware and United
States flags flew from the roofs mastheads.

The Supreme Court reasoned that there was state action due to a
symbiotic relationship between the Parking Authority and the restau-
rant."9 Justice Clark's opinion stated that the Parking Authority, in its
governmental function to provide parking facilities, and the restaurant
constituted a physically and financially integral and indispensable part
of the State's plan to operate the building as a self-sustaining unit.80

The Court further reasoned that by its inaction, the State, not only
made itself a party to the refusal of service, but elected to place its
power, property and prestige behind the admitted discrimination. 81 De-
spite narrowing, the Burton test is an enduring test.

In Reitman v. Mulkey,82 the Supreme Court ruled that an appar-
ently neutral state constitutional amendment, which effectively allowed
housing discrimination, was state action. The amendment prohibited
state interference with a person's right to dispose of realty at his discre-
tion. Further narrowing of Burton occurred in Moose Lodge v. Irvis83

where the Court ruled that there could not be a symbiotic relationship
on private property.

The Supreme Court reaffirmed Burton's symbiotic relationship test
as good law in Gilmore v. City of Montgomery.84 In Gilmore, blacks
complained that the City of Montgomery permitted racially segregated
schools, private groups, and clubs to exclusively use public recreational
facilities, resulting in inferior facilities for blacks. As in Burton, the
Court found state action, holding that the City was a joint participant
in the school segregation policies because the City made public prop-
erty available for use by private entities.8 The City's rationing of lim-
ited public resources was the key factor supporting the Court's
rationale.

The Supreme Court further refined Burton's symbiotic relation-
ship test in Rendell-Baker v. Kohn."6 A school drug rehabilitation

"9 365 U.S. at 725.
00 Id. at 723-24.

Il Id. at 725.
s' 387 U.S. 369 (1967).
0- 407 U.S. 163 (1972).
84 417 U.S. 556 (1974).
85 Id.
06 457 U.S. 830 (1982).
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center, which received over ninety percent of its funds through tuition
from public school systems, fired several teachers who spoke out
against the administrators. Ruling that the state did not act because
there was not a symbiotic relationship, the Court interpreted Burton as
requiring the state to profit from the endeavor, 87 even though the Bur-
ton Court never explicitly required a profit.

A second major state action test is the nexus and public function
test, which the Court initially espoused in Jackson v. Metropolitan
Edison Co.8 8 In Jackson, a utility terminated a woman's electricity
without previously notifying her. A natural monopoly,8 9 the utility was
privately owned and operated, but it was subject to extensive state reg-
ulation. The Court ruled that neither a monopoly90 nor extensive regu-
lation9" necessarily constituted state action. It then stated that the in-
quiry depended on whether there is a sufficiently close nexus between
the state and the regulated entity's challenged action, so that the regu-
lated entity's action may be treated as that of the state itself.92 The
Court also said that even though providing electricity was a public
function, it was not traditionally the exclusive prerogative of the
state. 93

The Supreme Court has twice cited Jackson in the eighties to
deny state action. In Rendell-Baker,94 the Supreme Court claimed that
there was not a sufficiently close nexus between the school drug reha-
bilitation center and the state. Denying state action under the public
function analysis, the Court admitted that educating maladjusted chil-
dren is a public function, but reasoned that legislative choice did not
make the function the exclusive prerogative of the state.

The Court also cited Jackson to deny state action in Blum v.
Yaretsky.95 In Blum, the state directly reimbursed nursing homes for

s' Id. at 843.
88 419 U.S. 345 (1974).

I ld. at 351-52, n.8. A natural monopoly is a monopoly that the state does not grant, but
results when one large firm can supply the entire market demand at lower cost than two or more
smaller firms because of economies of scale. See, e.g., DAVID A. HYMAN, MODERN
MICROECONoMics 320 (1986).

90 419 U.S. at 351.
91 Id. at 350.
82 Id. at 351.
9' Id. at 353.

Rendell-Baker v. Kohn, 457 U.S. 830 (1982).
88 457 U.S. 991 (1982).
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the reasonable cost of health care services for the poor. New York's
Utilization Review Committee decided two medicaid patients did not
need the high level of care they were receiving, and placed them in a
lower level of care. Ruling that state action did not exist, the Court
said that because an independent physician made the decision, there
was not a sufficiently close nexus between the state and the nursing
home. 96

It is doubtful that state action exists merely because the public
interest is involved. The Supreme Court rejected such an argument in
Nebbia v. New York9" as over-inclusive. For example, the public is in-
terested in the acts of lawyers, doctors, cab drivers, and all other li-
censed professionals, but that does not make the activities of such indi-
viduals the activities of the state. Justice Douglas' concurring opinion
in Mulkey indicated that because urban housing is supported by a vast
scheme of public financing, it is closely identifiable with the public in-
terest, and consequently state action.98 However, no Supreme Court
opinion since Mulkey has mentioned a public financing test.

Justice White's majority opinion in Mulkey proposed the state en-
couragement test. Finding that the state had constitutionalized discrim-
ination, he believed that there was state action even when the state only
encouraged, rather than commanded, discrimination.99 Justice Mar-
shall slightly broadened the encouragement standard to an authoriza-
tion standard in his dissenting opinion in Jackson,100 but this broaden-
ing has not gained majority approval. For example, in Rendell-
Baker,' Chief Justice Burger's majority opinion provided for state ac-
tion when the state significantly encouraged the action,"'2 not when the
state merely authorized action.

The Supreme Court espoused the compulsion test in Adickes v.
Kress & Co.'03 In that case, a restaurant failed to serve a party of
black students accompanied by a white teacher because of the State
enforced custom of segregating races in restaurants. Immediately after

" Id.
" 291 U.S. 502 (1934).
" Reitman v. Mulkey, 387 U.S. 369, 385 (1967).
" Id. at 375.

00 419 U.S. 345, 369 (1974) (Marshall, J., dissenting).
.0. 457 U.S. 830 (1982).
o' Rendell-Baker v. Kohn, 457 U.S. 830, 840 (1982).
.O. 398 U.S. 144 (1970).
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the restaurant ejected the teacher, a police officer arrested her. The
Court ruled that a State is responsible for the discriminatory act of a
private party when the State, by either a statute or a custom having the
force of law, has compelled the act. 104 Considering that the exercise of
the police power is obviously state action, another case or controversy
containing similar facts would be rare.

Action fairly attributable to the state, as mandated in Lugar v.
Edmondson Oil Co.,' is the most recent state action test.10 6 In that
case, Edmondson Oil summarily attached property its debtor owned by
filing an ex parte petition claiming that the debtor could defeat credi-
tors by disposing the property. A sheriff soon executed a writ of attach-
ment that a clerk of the court issued. Ruling that the attachment stat-
ute was state action, the Court said that the scheme providing for state
officials to attach property was fairly attributable to the state.'

The fairly attributable test of Edmondson Oil indicates that the
Supreme Court is moving toward an emerging theory of state action,
where the relationship of the state to the act in question is a primary
factor when determining the existence of state action. Both commenta-
tors 0 ' and, in a later case the Supreme Court'0 9, have advocated this
approach.

The true nature of state action may not be immediately obvious." 0

The courts have espoused many different tests, and it is unclear
whether the tests operate separately or whether they simply reflect the

'*4 Id. at 170-71.
457 U.S. 922 (1982).

106 Although some commentators would view National Collegiate Athletic Ass'n v.
Tarkanian, 488 U.S. 179 (1988) as the most recent twist to state action, Tarkanian is inapplicable
because Tarkanian dealt with trying to attribute private action to the final act of the state. This
instant article attributes the state action to the final act of a private party.

107 457 U.S. at 941.
108 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1700 (2d. ed. 1988); RONNA

GREFF SCHNEIDER, State Action - Making Sense Out Of Chaos - An Historical Approach, 37 U.
FLA. L. REV. 737, 782 (1985).

' See San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S.
522, 546 (1987) (actions by the United States Olympic Committee not state action). Although the
United States Olympic Committee ("U.S.O.C.") filled a governmental role of representing the
United States to other countries and Congress granted the U.S.O.C. the right to prohibit certain
commercial and promotional uses of the word "Olympic," the Court found that the U.S.O.C.'s
choice of how to enforce its exclusive right to use the word "Olympic" simply was not a govern-
mental decision.

110 Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349-50 (1974).
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inherently factual inquiry that confronts the courts."1 The Supreme
Court itself recognizes that it is an impossible task to fashion and apply
a single, precise test for state action.' For example, the Burton Court
said that, "[o]nly by sifting facts and weighing circumstances can the
non-obvious involvement of the state in private conduct be attributed
its true significance."' 1 3 The Court continued to say that they can only
determine state action in the framework of the peculiar facts or cir-
cumstances present.11 4

C. Stadium Rentals Show State Action

In sifting through the facts and circumstances of the relationship
between the Maryland Stadium Authority 15 and the Baltimore Ori-
oles, there are several similarities to cases where the Supreme Court
found state action, and few similarities to cases where the Supreme
Court did not find state action. The facts in Burton,"6 where the Court
found state action based on a symbiotic relationship, are clearly analo-
gous to the Orioles' situation. The private restaurant leased the prem-
ises from the state and made leasehold improvements that were tax free
because the state owned the property. The Parking Authority promised
to make structural repairs and to provide heating, while it flew the Del-
aware and United States flags." 7 These factors led the Court to con-
clude that the state's relationship with the restaurant was physically
and financially integrated. 118 As in Burton, the Orioles rented Camden
Yards from the Stadium Authority and the leasehold improvements to
the clubhouse and office space accrue tax free to the State." 9 The Sta-
dium Authority promises to provide the stadium, 120 maintenance, 2,
and parking personnel,'22 while flying both the Maryland and United

". Lugar, 457 U.S. at 939.
i Krotch v. River Port Pilot Comm'rs, 330 U.S. 552, 556 (1946).
"' Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961).

'" Id. at 726.
11 The Maryland Stadium Authority is an independent unit in the Executive Branch of the

State of Maryland. MARYLAND STADIUM AUTHORITY, 1990 ANNUAL REPORT 14 (1991).
116 365 U.S. 715 (1961).
117 Id. at 720.
118 Id. at 723.
118 See supra notes 78-79 and accompanying text.
188 Lease at 18, Section 3.01-1.
... Id. at 77, Article VIII.
'" Id. at 64, Section 7.03.
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States flags.'2 3 In addition, the Stadium Authority's profits are linked
to that of the Orioles. All of these indicia combined show the kind of
physical and financial interdependence dealt with in Burton.'2 '

Another applicable case showing state action is Gilmore v. City of
Montgomery.'2 " Gilmore involved the exclusive rental of public football
stadia, baseball diamonds, and basketball courts to white groups in-
stead of black groups. The Court said exclusive use implies that the
entire facility is exclusively and completely in the possession, control,
and use of a private group 1 6 and that the City had a decision-making
role in allocating the facilities. 12 7 The Orioles-Stadium Authority
Agreement gives the Orioles exclusive stadium use for baseball.2'2 Just
as in Gilmore, the exclusive lease shows the Stadium Authority has
decided to ration a sports facility to a private group, the Orioles.

Under the emerging approach of Lugar v. Edmondson Oil Co., "

it is evident that the Stadium Authority's agreement with the Orioles
constitutes state action. Security personnel who enforce the freedom of
speech restrictions at Camden Yards include both ushers and uni-
formed police.'"0 The State is responsible for any restrictions on free-
dom of speech because the exercise of security is traditionally the pre-
rogative of a state, and action by security forces constitutes an exercise
of the police power applicable to the Orioles under Adickes v. Kress &
Co.13' The use of security personnel to remove fans from the park is a
state custom having the force of law. 3 2

Cases where the Supreme Court did not find state action are dis-
tinguishable from the Orioles' situation. In Moose Lodge No. 107 v.

123 The two flags can be observed at games.
12, See supra note 74 and accompanying text.
'2 417 U.S. 556 (1974). See also Evans v. Newton, 382 U.S. 296, 299 (1966) (holding that

private trustees who operated an ostensibly private park were state actors).
'" See Gilmore, 417 U.S. at 566.
127 Id.
"' Lease at 41, Section 5.03-3.
"9' 457 U.S. 992 (1982).
120 There is a Police Command Station prominently located in the corridor behind home

plate. WELCOME TO ORIOLE PARK AT CAMDEN YARDS BROCHURE (1992).
2 398 U.S. 144 (1970). See also Members of City Council of Los Angeles v. Taxpayers for

Vincent, 466 U.S. 789 (1984); Keller v. United States, 213 U.S. 138 (1909); City of New York v.
Miln, 36 U.S. 420 (1837).

I" Adickes, 398 U.S. at 162-169 (holding that the words "under color of a . . . custom or
usage, of [a] State" in 42 U.S.C. § 1983 means that the "custom or usage" must have the force of
law by virtue of the persistent practices of State officials).

[Vol. 3:2



STADIUM FREE SPEECH

irvis,133 the plaintiffs claimed that the limited number of liquor licenses
led to state action. They reasoned that there were less liquor licenses
available to those who did not discriminate as Moose Lodge discrimi-
nated. While admitting the validity of this reasoning, the Court denied
the claim because it did not implicate the state."" Nevertheless, one
can distinguish Moose Lodge from both the Orioles or Burton because
the action in Moose Lodge occurred on private as opposed to public
property.13 5

The Court also did not find state action in Jackson v. Metropoli-
tan Edison Co.' Instead, the Court found that the state did not grant
a monopoly to the utility, 37 which private interests owned and oper-
ated."3 8 As in Jackson, the Orioles are privately owned and operated by
Eli Jacobs through Orioles, Inc.,'3 9 and it does have a monopoly on
professional baseball in the Baltimore area. However, unlike Jackson,
the Orioles' monopoly is arguably State granted. The smallest Major
League Baseball stadium seats 35,000 people, 40 and Camden Yards
will soon be the only stadium in Baltimore that large."' By granting
the Orioles an exclusive right to play in Camden Yards, the State actu-
ally grants a monopoly to the Orioles to play Major League Baseball in
Baltimore. Furthermore, Baseball cannot claim an exclusive lease is
necessary because other cities have had two teams sharing the same
stadium. 42 Finally, the legislation creating the Stadium Authority obli-
gated the Stadium Authority to build Camden Yards,143 a function
which has been the traditional role of the state for the last forty

133 407 U.S. 163 (1972).
I" Id. at 176.
131 See Gilmore v. City of Montgomery, 417 U.S. 556, 557 (1974).
136 419 U.S. 345 (1974).
131 Id. at 351.
138 Id. at 350.
's' Mark Hyman, Orioles Heading for an All-Star Financial Performance in 1992, BALT.

SUN, June 28, 1992, at IA.
140 Michael Rezendes, Red Sox Are Open to Domed Stadium; Pro Teams to Meet with

Weld Today, BOSTON GLOBE, Oct. 30, 1991, at 1.
141 Baltimore will soon raze Memorial Stadium. See William Gildea, Past, Present, Future

Meet: NFL Back in Baltimore, WASH. POST, Aug. 27, 1992, at DI.
143 While the City of New York renovated Yankee Stadium in 1974 and 1975, the New

York Yankees and New York Mets shared Shea Stadium. Leonard Koppett, Yanks Hope to Open
75 In House the City Rebuilt, N.Y. TIMES, Jan. 29, 1972, at 20.

143 MD. FIN. INST. CODE ANN. § 13-709(0 and (g) (1986 & Supp. 1987).
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years.""
In both Blum v. Yaretsky'" and Rendell-Baker v. Kohn,'" the

Court ruled that state regulation and funding were not enough to find
state action. The Orioles are well regulated by the Stadium Authority,
which requires the Orioles to keep insurance, 147 choose a concessionaire
who will comply with the State's Minority Business Enterprise require-
ments, 148 document all receipts relating to rent,"49 and permit year-
round inspection by the Stadium Authority.6 0 However, one can distin-
guish Blum and Rendell-Baker from the Orioles because Camden
Yards is in-kind aid as opposed to financial aid. By providing in-kind
aid, the Stadium Authority can better control the activity.

Two federal district court cases have declared state action through
professional sports teams. Both involved fact situations almost identical
to the Orioles'. In Ludtke v. Kuhn,' 51 Major League Baseball took a
unified stand to prevent female newspaper reporters from entering
clubhouses. A female reporter for Time sued the Commissioner and the
City of New York when she was denied admittance to the New York
Yankee clubhouse in Yankee Stadium. Looking at facts that were simi-
lar to the Orioles', the district court ruled that the State acted. New
York City purchased Yankee Stadium for a public use, 5 1 spent $50
million to renovate it,' 53 rented it exclusively to the Yankees as opposed
to the highest bidder,' 5 ' and provided policemen at games. 55 More im-

... After building a stadium for his Miami Dolphins football team, owner Joe Robbie stated,
"[w]hat I have done is caused the politicians to look to the private sector to build what are essen-
tially public facilities. Building such arenas is a normal function of government . Gwen Ifill,
Dolphins Reel in Funds on Their Own, WASH. PosT, Mar. 23, 1987, at A7.

145 457 U.S. 991, 1002-12 (1982) (holding that to find state action, the state must exercise
coercive power or have provided such significant encouragement that the choice in law be deemed
to be that of the state).

146 457 U.S. 830, 839-43 (1982) (requiring that there be a "symbiotic relationship" between
the institution and the state in order to find state action).

147 Lease at 117, Section 13.02.
148 Memorandum of Agreement at 10, Para. 13. The Lease also prohibits any discrimination.

Lease at 146, Section 26.01.
149 Lease at 32, Section 4.04-2.

I Id. at 147, Section 26.04.
461 F.Supp. 86 (S.D.N.Y. 1978).

152 Id. at 92 (The City used its eminent domain power to acquire title to Yankee Stadium
and the land surrounding it after showing to the Supreme Court of the State of New York, Bronx
County, that a purchase of Yankee Stadium was required for a "public use.").

153 Id.
1" Id. (finding that the City was authorized to lease the Stadium to the Yankees by McKin-
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portantly, the Yankees paid rent by a traditional rent formula based on
attendance.1 56 The Court found a symbiotic relationship through finan-
cial interdependence, as in Burton, saying that both involved private
parties acting under a lease from public authorities. The court further
cited Gilmore, finding state action because the act occurred on public
grounds and involved preferential rationing of facilities.1 57

Similar facts occurred in Hertel v. City of Pontiac.1 58 Detroit area
residents claimed that the National Football League's home television
blackout rule violated the equal protection clause. Although the court
ruled that the State did not violate the equal protection clause, it did
rule there was state action. Because the Detroit Lions rented the
Silverdome from the City of Pontiac,. the court ruled that Burton con-
trolled, finding a symbiotic relationship because the Lions paid Pontiac
the greater of 7 % of admissions or $504,000, and in addition, the City
collected a tax of $1.50 on each ticket and obtained complete revenue
from parking, food, beverage, and souvenir concessions.15 9 The City of
Pontiac provided maintenance, repairs, and policemen for the
Silverdome."'6

The First Circuit did not find state action in Ponce v. Basketball
Fed'n of the Commonwealth of Puerto Rico. 6' The controversy arose
when a private sporting organization established to oversee amateur
basketball, named the Basketball Federation, declared a player ineligi-
ble on residency grounds. The basketball games were played in govern-
ment stadia that teams often obtained free of charge or at below-mar-
ket rates. As part of the agreement, the government paid the utilities,
security and cleanup costs associated with the games, and conse-
quently, it regularly lost money. 6 2 In ruling that state action was not
present, the court cited Burton and Rendell-Baker for the proposition
that a state must profit from the relationship to have a symbiotic
relationship.

ney's 1971 Session Laws of New York).
166 Ludtke, 461 F.Supp. at 92.
1I Id.
157 Id. at 94-95 (citing Gilmore v. City of Montgomery, 417 U.S. 556, 574 (1974)).
168 470 F.Supp. 603 (E.D. Mich. 1979).
159 Id.
160 Id.
1 760 F.2d 375 (1st Cir. 1985).

12 Id. at 380.
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Although it is questionable whether Burton or Rendell-Baker re-
quire a profit, the State of Maryland expects to earn close to $10 mil-
lion from the Orioles in 1992.163 But even if the State does not profit
directly from the Orioles' use of Camden Yards, the State will profit
from the presence of the Orioles in Camden Yards. Governor Schaefer
is using the Orioles in the stadium as a tool 6' that will annually impact
the local economy from $100 to $132 million. 165 This includes the in-
creased spending at hotels, restaurants, and shops that through the
multiplier effect of re-spending,"" results in an annual economic
growth of approximately $15.6 million.1 67 This economic boon gener-
ates approximately 180 i aa to 200169 new jobs annually. Naturally, there
are some commentators who believe that the stadia are an economic
detriment, arguing that cities subsidize sports170 by overestimating the
income that professional sports produce,171 and because the jobs cre-
ated are generally temporary construction or low-paying service jobs.1 7

1

Critics also claim that localities do not profit because the money spent
due to the stadium merely takes money away from other entertainment
expenditures, diminishing the multiplier effect.1""

There are further intangible, non-monetary profits to a state with
a Baseball team playing in a public stadium. Foremost of these is the
prestige of being considered a Major League city17

4 and the benefit of
having the city's name mentioned daily in every media outlet across the

'e See supra note 74 and accompanying text.
10 Gwen Ifill, Politicians Hitting Hard on Stadium, WASH. POST, Oct. 16, 1985, at CI.
1. Gwen Ifill, New Md. Stadium Wouldn't Guarantee Economic Gains, WASH. POST, Mar.

23, 1987, at A7.
' The multiplier effect results when the original recipient of money re-spends the amount

received. See Hal Lancaster, Stadium Projects Are Proliferating Amid Debate Over Benefit to
Cities, WALL ST. J., Mar. 20, 1987, at 37.

107 Maryland Stadium Authority - Crown Oil Company Fact Sheet ("Economic Benefits")
(1990).

160 Id.
100 MARYLAND STADIUM AUTHORITY, 1990 ANNUAL REPORT 7 (1991).
170 See Benjamin A. Okner, Subsidies of Stadiums and Arenas, in GOVERNMENT AND THE

SPORTS BUSINESS 325-47 (Roger G. Noll, ed. 1974).
. See, e.g., Hal Lancaster, Stadium Projects Are Proliferating Amid Debate Over Benefit

to Cities, WALL ST. J., Mar. 20, 1987, at 37 (discussing how much money the City of New
Orleans has lost from operating the Superdome).

17 Id.
173 Id.
17" Gwen Ifill, New Md. Stadium Wouldn't Guarantee Economic Gains, WASH. POST, Mar.

23, 1987, at Al.
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nation. This prestige can help the city obtain the Major League Base-
ball All-Star Game 175 or a professional football team 1716 and the im-
pending economic effects associated with those activities. 177 Of course,
detractors argue that intangible detriments include higher land
prices," 8 transportation problems, ' 79 and less money for more pressing
needs. 180

As for the Orioles, there are numerous facts and circumstances not
mentioned in established case law showing a symbiotic relationship to
the State of Maryland. In addition to the City driving the organization
of the Designated Hitters, a volunteer force that sells season and group
tickets for the Orioles, 181 it has given City employees administrative
leave to attend big games. 182 When construction began at Camden
Yards, the contractors designed the first wrecking ball to resemble a
baseball,183 and several Oriole players participated in the first pitch. 84

The old warehouse that serves as a backdrop to Camden Yards pro-
vides office space for both the Orioles and the Stadium Authority.1 85

Furthermore, the Orioles have effective zoning power over a Ballpark
Preservation Zone,186 while continuing to have a veto over changes to
the stadium.187 Finally, the legislative act creating the Stadium Au-
thority authorized the Stadium Authority to own and operate the Ori-
oles, if necessary.1 88

Opposing the state action doctrine, the Orioles might argue that

' ' MARYLAND STADIUM AUTHORITY, 1990 ANNUAL REPORT 3 (1991).
o Gwen Ifill, Politicians Hitting Hard on Stadium, WASH. POST, Oct. 16, 1985, at C6.

'" Mark Hyman, All-Star Spangled Preparations, BALT. SUN, July 12, 1992, at lIE, 19E.
178 Casey Fuller, Does Stadium Pitch Connect? No!, SAN JOSE MERCURY NEWS, May 24,

1992, at Cl.
Id.

"' See supra note 26, THE BASEBALL BUSINESS, at 310.
18) See supra note 26, THE BASEBALL BUSINESS, at 270.
1' "Orioles Magic Week" Declared, N.Y. TIMES, Aug. 14, 1980, at D21.

MARYLAND STADIUM AUTHORITY, 1990 ANNUAL REPORT 19 (1991).
184 Id. Pitcher Pete Harnisch threw the first pitch to batter Randy Milligan, with Elrod Hen-

dricks catching.
188 MARYLAND STADIUM AUTHORITY, 1990 ANNUAL REPORT 8 (1991).
" Lease at 16, Section 1.03.
187 Id. at 20, Sections 3.02 and 3.02-1 state:

It is understood that as the principal tenant and user of the Ballpark, the ORIOLES have
a substantial and continuing interest in the design construction and development of the
Ballpark . . . .All plans designs and specifications for any Additional Construction shall
be subject to the prior concurrence of the Orioles . . ..

1" MD. FIN. INST. CODE ANN. § 13-710 (1986).
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the State has not done anything more than it has for other businesses
in the name of an economic development program, such as providing
tax abatements, industrial revenue bonds, land writedowns, road im-
provements, and even cash.189 The Orioles could point to horse racing,
the State's third largest industry, 90 for which the State has given tax
and other forms of fiscal relief so the industry could increase purses
and make capital improvements. 1 '

The analysis of these different tests shows that state action arises
from a baseball team renting a public stadium. A state's action invokes
the Fourteenth Amendment, which incorporates the freedom of speech
found in the First Amendment.

III. THE SPEECH RESTRICTIONS OF BASEBALL VIOLATE
THE FIRST AMENDMENT

The First Amendment states that "Congress shall make no law
abridging the freedom of speech . . . ." The Supreme Court has

incorporated the First Amendment freedom of speech against any state
restrictions through the Fourteenth Amendment."92

The policy favoring freedom of speech is that the best test of truth
is an expression's ability to compete in the marketplace of ideas.'93

Freedom of speech is essential to both stable government and political
change. 94 Although the Constitution protects expression, when conduct

"I Rudolph A. Pyatt, Jr., The Stadium Quandry, WASH. POST, Sept. 4, 1987, at F2.
190 Michael McQueen and R.H. Melton, Failing Attendance Handicaps Md. Racing Indus-

try, WASH. POST, Jan. 28, 1985, at Dl.
"1 Id.; see also Gwen Ifill, Politicians Hitting Hard on Stadium, WASH. POST, Oct. 16,

1985, at Cl, C6. There are numerous lower court state action cases dealing with the operation of
horse racing tracks. However, because of the varying degree of state involvement based on gam-
bling regulations, they do not provide much guidance for this analysis. Compare the opinions in
Fitzgerald v. Mountain Laurel Racing, Inc., 464 F.Supp 263 (W.D. Pa. 1979), affd, 607 F.2d
589 (3d Cir. 1979); Catrone v. Massachusetts State Racing Comm'n, 404 F.Supp 765 (D. Mass.
1975), vacated on other grounds, 535 F.2d 669 (Ist Cir. 1976); Puntolillo v. New Hampshire
Racing Comm'n, 390 F.Supp. 231 (D.N.H. 1975) (finding state action), with Lemberos v. Laurel
Racecourse, Inc., 489 F.Supp. 1376 (D. Md. 1980); Middle v. Chicago Downs Racing Ass'n, Inc.,
No. 77c-3577, slip op. (N.D. Ill. August 4, 1978) (no state action).

192 Gitlow v. New York, 268 U.S. 652 (1925). See also Lowell v. City of Griffin, 303 U.S.
444, 450 (1938).

"9 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., joined by Brandeis, J.,
dissenting).

'" Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., joined by Holmes, J.,
concurring).
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predominates, the conduct is unprotected. 19 While displaying a sign or
banner at Camden Yards involves some conduct, the conduct is mini-
mal compared to the expression displayed. 196

The protection for and cherishment of freedom of speech does not
mean that the freedom is exempt from restrictions designed to safe-
guard the legitimate interests of others. 9' There are two methods by
which government may try to restrict the freedom of speech. The first
method is to restrict the specific message expressed' 98 - content-based
restrictions. The second method is to restrict the medium of expres-
sion' 99 - content-neutral restrictions.

The policy against content-based restrictions is that the govern-
ment does not have the power to restrict expression because of its mes-
sage, its ideas, its subject matter, or its content.2 00 However, the First
Amendment does not protect all content. Unprotected content includes
fighting words,20' defamation, 0 2 obscenity, 03 and some commercial
speech.?° The rationale for unprotected categories is that the social
interest in order and morality clearly outweighs the little value towards
deriving truth that the unprotected categories produce. 5

When reviewing content-based restrictions, the courts apply strict
scrutiny,20 ' upholding them only if the restrictions are precisely drawn

'95 The Government has more power in regulating expressive conduct than in restricting the
written or spoken word. Texas v. Johnson, 491 U.S. 397, 406 (1989); United States v. O'Brien,
391 U.S. 367, 376 (1968). See also Cox v. Louisiana, 379 U.S. 536, 555 (1965); Giboney v.
Empire Storage & Ice Co., 336 U.S. 490, 502 (1949).

' Police Dept. of the City of Chicago v. Mosley, 408 U.S. 92 (1972).
' Curtis Publishing Co. v. Butts, 388 U.S. 130, 150 (1967).
198 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 789 (2d. ed. 1988).
199 Id. at 790.
'00 See Mosley, 408 U.S. at 95-96. See also Consolidated Edison Co. v. Public Serv.

Comm'n, 447 U.S. 530, 536 (1980), where the Supreme Court invalidated an order of the Public
Service Commission preventing a utility from including flyers espousing its position on certain
public policy matters in its bills.

"' Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
'0' See Beauharnais v. Illinois, 343 U.S. 250 (1952).
203 Roth v. United States, 354 U.S. 476, 485 (1957).
204 Speech that is misleading, Friedman v. Rogers, 440 U.S. 1 (1979); or proposes an illegal

transaction, Pittsburgh Press Co. v. Human Relations Comm'n, 413 U.S. 376 (1973), does not
receive First Amendment protection.

205 Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 504 (1984);
Chaplinsky 315 U.S. at 572.

'" Widmar v. Vincent, 454 U.S. 263, 276 (1981).
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to advance a compelling state interest. 207 If the content-based restric-
tion restricts unprotected speech, the state's interest must merely pass a
rational relations test. 20 8 Because a case involving free speech at a sta-
dium has not arisen to date, it is difficult to envision what interest
Baseball would advance other than maintaining a family oriented
activity.

The second method is to restrict expression in a content-neutral
manner, which the Supreme Court often refers to as a time, place, and
manner restriction. 0 9 For content-neutral restrictions, the courts deter-
mine the level of scrutiny by analyzing whether the expression occurs
at a public forum2 10 and whether the restriction leaves enough room for
communication."

This article reviews Baseball's restrictions of two different types of
media that fans use - homemade signs/banners and their voices. Al-
though many baseball teams restrict the use of signs or banners at
games, they typically do not officially restrict what fans may yell, re-
taining the power to arbitrarily remove the fans whose expressions they
do not like.

As with the discussion of state action, the rest of this article will
analyze the Baltimore Orioles' free speech restrictions at Camden
Yards, the newest baseball park in Major League Baseball as an exam-
ple of Baseball's restrictions. Acting as an agent of Major League
Baseball,212 the Orioles have a restriction on signs and banners, which
says,213

Banners may not be hung or carried through the stands during games because
they will almost certainly obstruct the view of other fans. Signs may not be
placed anywhere inside the playing field; be commercial, political or obscene

207 Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 460 U.S. 37, 45 (1983); Boos v. Barry, 485
U.S. 312, 321 (1988).

:08 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
'" Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).
210 Hague v. Committee for Indus. Org., 307 U.S. 496 (1939).
11 Schneider v. State, 308 U.S. 147 (1939).

" See Ludtke v. Kuhn, 461 F.Supp. 86 (S.D.N.Y. 1978); see also Lease at 55, Section 5.12.
" Oriole Park at Camden Yards Program/Magazine, June 6, 1992, at 59. Furthermore, in

the Oriole Park at Camden Yards brochure the policy is stated as
[b]anners may not be hung or carried during play due to sight line restrictions. Signs may
not be placed in the field of play, be commercial, political, or obscene in nature, or cause a
disturbance to other fans. Poles to display banners or flags are not permitted.

WELCOME TO ORIOLE PARK AT CAMDEN YARDS BROCHURE (1992).
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in nature, or represent a disturbance or inconvenience to others.

Because there is not an official policy regarding oral expressions, 1 "
anytime the Orioles remove someone due to an oral expression, that
removal is unconstitutional as overbroad and vague.2 15 However, theo-
ries employed in the analysis of content-based signs would also apply to
oral expressions if the Orioles imposed such a content-based restriction
on oral expressions.

A. An Analysis Of Content-Based Restrictions

The courts uphold content-based restrictions of expression falling
outside the protection of the First Amendment. This is speech that fails
to satisfy the policies behind the First Amendment. The Orioles' re-
strictions go beyond unprotected speech.

1. Baseball Cannot Ban Commercial Speech

The Orioles cannot prohibit fans from displaying signs containing
commercial speech at Camden Yards. Dealing with goods and ser-
vices,"' commercial speech relates to the economic interests of a
speaker and his audience."' Although advertisements are not always
commercial speech,21 8 the advertisements at Camden Yards1 9 are com-
mercial speech because they relate to economic interests. Presumably,
the Orioles are banning commercial signs because they receive pay-
ments from commercial sponsors whose advertisements ring Camden
Yards.

After ruling that the state can prohibit commercial speech about
misleading or illegal commercial activity,220 the Supreme Court finally
recognized some protection for commercial speech in Virginia State

", Letter from Robert H. Miller, Assistant Director of Public Relations for the Baltimore
Orioles, to the author (July 14, 1992) (on file with author).

1 See infra notes 312 through 329 and accompanying text.
318 See generally Central Hudson Gas v. Public Serv. Comm'n, 447 U.S. 557 (1980); Vir-

ginia State Bd. of Pharmacy v. Virginia Consumer Council, 425 U.S. 748 (1976).
1 Central Hudson Gas, 447 U.S. at 562.
1 See e.g., New York Times v. Sullivan, 376 U.S. 254 (1964) (involving advertising of a

political matter).
1 Lease at 108, Article XI.

220 Because the state has the power to prohibit the illegal commercial activity itself, it can
prohibit its advertisement. Furthermore, society cannot avoid the problem through more speech.
See Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
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Board of Pharmacy v. Virginia Consumer Council,221 without provid-
ing a test to determine when it receives protection.

The Court eventually provided a test for determining when com-
mercial speech receives First Amendment protection in Central Hud-
son Gas v. Public Service Commission.222 To promote energy conserva-
tion, the Public Service Commission prohibited public utilities from
inserting promotional advertising with utility bills. Invalidating the pro-
hibition, the Supreme Court proposed a four part test for analyzing
restrictions on commercial speech.

First, the Court ruled that all commercial speech receives protec-
tion unless it misleads or concerns unlawful activity. 2 Because the
promotional inserts did not mislead and did not concern unlawful activ-
ities, they received First Amendment protection. Second, the Court ap-
plied an intermediate level of scrutiny, ruling that a state interest must
be substantial,224 and found that the promotion of energy conservation
was a substantial interest. Third, the Court ruled that the restriction
must directly advance the state interest225 and found that prohibiting
promotional inserts directly advanced energy conservation. Finally, the
Court determined whether the restriction was not more extensive than
necessary. 2

26 The Court found that the restriction was more extensive
than necessary, consequently invalidating the restriction because it pre-
vented promoting electricity for more efficient uses.

Suppose, for example, that Joe Fan, a plumber, brings a sign into
Camden Yards saying "Fan's Plumbing Leaks Less Than The Orioles'
Defense." Because the sign relates to economic interests, it is commer-
cial speech.227 If the Orioles remove either Joe Fan or his sign, a court
would further analyze the controversy under the Central Hudson Gas
tests.

First, assuming that Fan's sign does not mislead, it deserves First
Amendment protection.228 Second, the prohibition does support the
substantial state interest in paying for Camden Yards with paid adver-

"' 425 U.S. 748 (1976).
447 U.S. 557 (1980).

221 Id. at 566.
2" Id.
"2 Id. at 565.
226 Id. at 566.
... Id. at 564, n.6.
218 The sign clearly does not propose an illegal transaction.
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tisements. But third, the prohibition does not directly advance the
state's interest in paying for Camden Yards with advertisements. The
huge paid advertisements, which are affixed to the structure,22 9 dwarf
the hand held signs,230 which do not pose any threat to the value of the
advertisements bought by sponsors. Because this restriction does not
directly advance the state's interest, analysis under the final test re-
garding the extensiveness of the restriction is moot.2 31

Based on the Central Hudson Gas tests,232 Baseball cannot pro-
hibit fans from displaying commercial signs at publicly owned stadia.

2. Baseball Cannot Ban Political Speech

The Orioles' content-based prohibition of political signs is facially
void. Political speech receives the highest level of protection under the
Constitution 23 3 because it should be "uninhibited, robust and wide
open."23 4 Political expression is more than self-expression; it is the
heart of self-governance. 3 Considering the controversy surrounding
the building of Camden Yards, one could not imagine an issue contain-
ing more political substance in the State of Maryland. 36 It would in-
deed be an unconstitutional act for the Orioles to ban a sign saying
"Schaefer, Jacobs, And Stadium Stink."

The Orioles would be equally incorrect if they enforced this re-
striction by banning campaign signs. This would occur if a fan brought
a sign saying "Quayle for President" or even "Cal Ripken for Presi-
dent." In Brown v. Hartlage,237 the Supreme Court recognized that a
state has a legitimate interest in preserving the integrity of its electoral
process, but ruled that when the state seeks to restrict the offer of cam-

' Oriole Park at Camden Yards Program/Magazine, June 6, 1992, cover photo.
230 Although the Orioles' prohibition does not differentiate the size of a sign from a banner,

one can guess that a sign is hand held.
,"" As an academic matter, it appears that the Orioles are not restricting in a manner that is

more extensive than necessary.
,a The Supreme Court has also used these tests in Posadas de Puerto Rico Assocs. v. Tour-

ism Co. of Puerto Rico, 478 U.S. 328 (1986).
.. Meyer v. Grant, 486 U.S. 414, 425 (1988); FCC v. League of Women Voters of Califor-

nia, 468 U.S. 364, 375-76 (1984).
' New York Times v. Sullivan, 376 U.S. 254 (1964).

33 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).
e Even the words "F**k The Draft" are considered political. Cohen v. California, 403 U.S.

15, 18-19 (1971).
.37 456 U.S. 45 (1982).
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paign ideas, the First Amendment requires the state to support its re-
striction with a compelling interest.2 38

It is unimaginable what type of interest that Baseball would ad-
vance to pass strict scrutiny for a restriction on political speech.

3. Baseball Can Ban Obscenity

Merely having to satisfy a lower level of scrutiny, the Orioles may
constitutionally prohibit obscenity from Camden Yards because the
First Amendment does not protect obscenity.239 Nevertheless, such a
prohibition will not eliminate all offensive expressions. Although the
court first dealt with obscenity in the English case of Regina v. Hick-
in, ° the Supreme Court did not deal with obscenity until eighty years

later. In Doubleday & Co. v. New York,241 the Supreme Court upheld
a conviction under New York obscenity law for publishing a book, ex-
pressly ruling that the First Amendment did not protect obscenity.

After defining obscenity in Roth v. United States, 242 the Supreme
Court redefined it in Miller v. California.2 4

3 According to the Miller
Court, obscenity is a description or depiction of sexual conduct that,
taken as a whole, by the average person, applying contemporary com-
munity standards, appeals to the prurient interest in sex, portrays sex
in a patently offensive way, and under a reasonable person standard,
does not have serious literary, artistic, political, or scientific value.

It is easy to imagine an obscene sign pursuant to the Miller test.
For example, suppose a heckler brought a sign crudely saying "Rip
Slugger Fornicates With Miss America And Sheep." Under the Miller
test, this would be an obscene sign because it portrays sex in a patently
offensive way.244 However, a sign saying "Rip Slugger Fornicates With
Miss America," which contained a drawing depicting the act, would
not be obscene under the Miller test.

, Id. at 53-54.
2" Roth v. United States, 354 U.S. 476 (1957).
20 3 L.R.-Q.B. 360, 368 (1868).
- 335 U.S. 848 (1948).
:2 354 U.S. 476 (1957). In Roth, the Court reversed the conviction of a Manhattan book-

seller transporting obscene materials in violation of federal law. Justice Brennan stated the test for
obscenity as "whether to the average person, applying contemporary community standards, the
dominant theme of the material taken as a whole appeals to prurient interests." Id. at 489.

s 413 U.S. 15 (1973). See also Pope v. Illinois, 481 U.S. 497 (1987).
244 See, e.g., United States v. Friedman, 528 F.2d 784 (10th Cir. 1976).
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Baseball may restrict obscenity provided the restriction has a ra-
tional relation to a government interest.2" 5 It is likely that the federal
judiciary would accept the state's interest in keeping baseball a family-
oriented sport as having a rational relation to restricting obscenity.

4. Baseball Cannot Prohibit Expressions That Would Disturb Others

The restriction on signs that would disturb others causes constitu-
tional problems for the Orioles. Wanting fans to return, the Orioles
want fans to enjoy themselves and not be disturbed. Furthermore, the
Orioles do not want its players distracted. Although offensive speech is
typically directed at the players, not other fans, the speech may still
offend other fans. Disturbing speech is synonymous with offensive
speech, 2" which the Constitution protects because "one man's vulgarity
is another's lyric."2""

The closest category of unprotected speech to disturbing or offen-
sive speech is fighting words. Although the Supreme Court originally
treated disturbing or offensive speech as fighting words, the Court's re-
cent decisions do not treat disturbing or offensive speech as fighting
words.

The father of fighting words cases is the 1942 case of Chaplinsky
v. New Hampshire." In Chaplinsky, the State of New Hampshire
convicted a man who had called a policeman a "damned Fascist" and
"God damned racketeer" under a law proscribing offensive language in
a public place. 49 Upholding the conviction, the Supreme Court
equated offensive language to fighting words, stating that it is possible
to ban "fighting words . . . which by their very utterance inflict injury
or tend to incite an immediate breach of the peace" because they are
unprotected. Although fighting words are verbal, the Court deemed
them unprotected under the Constitution as a nonspeech element of

" Roth v. United States, 354 U.S. 476 (1957).
2 See Bachellar v. Maryland, 397 U.S. 564 (1970) (Supreme Court reversed a conviction of

an anti-war protestor who intentionally obstructed a sidewalk. The Supreme Court treated words
that offend or disturb identically when it stated that both are protected by the First Amendment
and are not fighting words.).

2,7 Cohen v. California, 403 U.S. 15, 25 (1971).
2,8 315 U.S. 568 (1942).
2" The New Hampshire law stated that no one may "address any offensive, derisive or an-

noying word to any other person who is lawfully in any street or other public place ...."
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communication .20
Despite the grand beginnings of Chaplinsky, the Supreme Court

quickly began to narrow the fighting words doctrine. 5 1 The narrowing
began in Terminiello v. Chicago,252 where the City of Chicago con-
victed a speaker pursuant to a statute forbidding speech that either
stirs the public to anger or invites dispute. The speaker made a racially
sensitive address that drew an angry and turbulent crowd before the
police arrested him. The Supreme Court ruled that the statute was
facially invalid, stating that the First Amendment protects speech that
raises disputes because our democratic system invites dispute. 53

The Supreme Court further differentiated fighting words from of-
fensive speech in Cohen v. California."" There, the Supreme Court re-
versed Cohen's conviction of violating a California statute prohibiting
the use of vulgar, profane, or indecent language within the presence or
hearing of women or children when used in a loud and boisterous man-
ner. Cohen's act was the wearing of a jacket bearing the words "F**k
The Draft. 265 Writing for the majority, Justice Harlan reasoned that
although these words were usually "employed in a personally provoca-
tive fashion, the words in this instance were not directed at some par-
ticular person." Harlan did not find either preserving decorum in a
courthouse or the remote possibility of preventing citizens who were
standing by ready to violently strike out physically at the sense of pro-
fanity, as a compelling state interest.

Based on these decisions following Chaplinsky, the Supreme Court
has overruled the offensive words as fighting words holding of Chaplin-
sky, without expressly stating it has. Therefore, a court would uphold
the restriction on speech that disturbs others only if the Orioles ad-
vanced a compelling state interest.

As for the Orioles, one can easily imagine a fan bringing a sign to
a game that says "Kill The Lottery" because the fan is disgusted with
the regressive tax of the Maryland Lottery paying for Camden Yards.
As with the phrase "F**k The Draft," the phrase "Kill The Lottery" is

280 R.A.V. v. St. Paul, 112 S. Ct. 2538 (1992).
'* LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 850 (2d. ed. 1988).

28 337 U.S. 1 (1949)
I'l Id. at 4; see also, Gooding v. Wilson, 405 U.S. 518, 523 (1972) (striking a Georgia

fighting words statute as overbroad).
' 403 U.S. 15 (1971).
.8The deletions are the author's.

[Vol. 3:2



STADIUM FREE SPEECH

not directed at a particular person, and does not constitute fighting
words. However, a fan disenchanted with an umpire's decision would
be expressing fighting words by displaying a sign saying "Kill The
Umpire."

Noting that offended viewers may avert their eyes, the Cohen
Court noted that the government may try to eradicate offensive words
viewed by a captive audience.256 In Lehman v. City of Shaker
Heights,257 the Court allowed a prohibition of advertisements on mass
transit because the advertisements might offend captive commuters.
The Court ruled that because the captivity was based on the necessity
of commuting, the prohibition was constitutional. An offended fan who
sees an expression that he does not like may be captive because he may
not necessarily leave his reserved seat and move to another. But be-
cause the fan may simply leave, and because the Orioles would have
difficulty arguing that attending games is a necessity, an offended fan is
not captive.

Even if the Orioles narrowed their restriction from speech that dis-
turbs others to fighting words, the federal judiciary has limited the
types of words constituting fighting words. As aforementioned, offen-
sive speech can occur in three forms. First, a fan may rudely remark
about a member of the player's family. Second, a fan may derogatorily
remark about a player's ethnicity. Finally, a fan may allege drug or
alcohol use. Only rude remarks about a family member constitute
fighting words.

The Orioles can restrict a fan from displaying a sign disparaging
another's family. Although the Supreme Court held an anti-hate
speech statute unconstitutional in R.A. V.v. St. Paul,258 it noted that
fighting words would encompass "aspersions upon a person's mother
. ... " Words about someone's family are the types of words that are
likely to provoke the average person to retaliate.25 9 Therefore, the Ori-
oles could prevent a fan from displaying a sign saying "The Manager's
Mother Is Easy."

A fan may display a sign bearing racist or ethnic remarks because
those are not considered fighting words. In Collin v. Smith,260 the Sev-

'" Cohen, 403 U.S. at 21.
'6 418 U.S. 298 (1974).
' 112 S. Ct. 2538 (1992).
259 Chaplinsky v. New Hampshire, 315 U.S. 568, 574 (1942).
260 578 F.2d 1197 (7th Cir. 1978), cert. denied 439 U.S. 916 (1978).
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enth Circuit struck down a Village of Skokie ordinance criminalizing
the dissemination of any material promoting and inciting racial or reli-
gious hatred because it is protected content-based speech. Such a ruling
would protect taunters of players on racial and ethnic grounds because
the First Amendment would protect the taunts. For example, the Ori-
oles could not restrict a fan from displaying a sign saying "The Short-
stopski is a Dumb Pollack."

It is doubtful that the Supreme Court would consider allegations
of drug and alcohol abuse to be fighting words. 26' Because substance
abuse is a major problem in modern American society, one could even
argue that expression regarding substance abuse is protected as politi-
cal expression. "2

Trying to abolish protected speech, a restriction on signs that dis-
turb others is unconstitutional. Even if Baseball narrowed the restric-
tion to fighting words, fighting words would not eliminate all types of
content that fans may display on signs.

5. Baseball Does Not Have A Compelling Interest

The Orioles, who have tried to appeal to a family audience,163

would likely claim that they have a compelling state interest in keeping
Oriole games a family-oriented sport. When advancing an interest to
support its restriction of content-based expression, the state may not
claim that the speaker may voice his views in another time, place, or
manner.2 64

The family-oriented theory would apply to young children viewing
the signs. In Federal Communications Comm'n v. Pacifica Found.2165

the Supreme Court upheld restrictions on radio broadcasts during the
day from containing swear words because of the F.C.C.'s compelling
interest in protecting children who had uniquely wide access to radio
broadcasts. The Court placed emphasis on radio broadcasts receiving a
lesser degree of First Amendment protection because children have
easy access to them. Although swear words could easily appear on com-

16' See, e.g., Hustler v. Falwell, 485 U.S. 46 (1988) (protecting speech that referred to a
nationally known preacher as a drunk).

1 See supra text section III.A.2.
16 See Ludtke v. Kuhn, 461 F.Supp. 86, 94 (S.D.N.Y. 1978).
16 Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 540 (1980); Spence v.

Washington, 418 U.S. 405, 411 (1974).
6 438 U.S. 726, 749 (1978).
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mercial or non-commercial signs displayed, one can distinguish Cam-
den Yards from Pacifica because children would probably not have ac-
cess to Camden Yards without parental consent.

Although a state can adopt more stringent controls on expressive
materials available to youths than on those available to adults,2 66

youths are entitled to a significant measure of First Amendment pro-
tection.2 67 Only in relatively narrow and well-defined circumstances
may a state bar public dissemination of protected materials to them.6 "
Therefore, Baseball can use the family-oriented theory to show a ra-
tional relation to its restriction of unprotected speech and even to sup-
port the intermediate scrutiny required for commercial speech. How-
ever, the family oriented theory is not a compelling state interest to
support a restriction of other protected speech.

Baseball may ban obscene signs from publicly owned stadia be-
cause obscenity does not receive First Amendment protection. How-
ever, the content-based restrictions on protected content, such as signs
expressing commercial, political, or disturbing messages, are unconsti-
tutional. Baseball does not have a compelling interest for their content-
based restrictions on protected speech.

B. An Analysis Of Content-Neutral Restrictions

Content-neutral restrictions impact the flow of speech to further a
state interest without any regard to its content. The state generally
wins content-neutral cases more often than content-based cases because
the proper level of scrutiny is often low.269 The part of the Orioles'
restriction that says "[b]anners may not be hung or carried through the
stands during games because they will almost certainly obstruct the
view of other fans ' 2 70 is content-neutral.

Before analyzing the state's interest, the courts determine the level
of scrutiny based on whether the expression is in a public forum 27 1 and
whether the restriction leaves alternative channels for

'" Ginsberg v. New York, 390 U.S. 629 (1968).
167 See Tinker v. Des Moines School Dist., 393 U.S. 503 (1969).
2U Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676 (1968); Rabeck v. New York, 391

U.S. 462 (1968).
"0 Widmar v. Vincent, 454 U.S. 263, 276 (1981).
370 Oriole Park at Camden Yards Program/Magazine, June 6, 1992, at 59.
271 Hague v. Committee for Indus. Org., 307 U.S. 496 (1939).
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communication. 2

Although the analytical line between public and nonpublic fora
may blur at the edges, the distinction is critical when determining the
level of scrutiny to apply to the state's restriction."" If the forum is a
public forum, the availability of alternative channels to communicate
determines the level of scrutiny27' - rational relations if they exist,275

strict scrutiny if they do not exist.276 If the forum is not a public forum,
the state's restriction must merely have a rational relation to its
interest.2"

The court initially looks to whether the restriction occurs in a pub-
lic forum. A forum is not a public forum merely because the public can
freely visit it.2 78 The state has as much power as a private owner to
preserve its property for its designated use.279 Based on the nature of a
place and its pattern of activity,28n the policy the public forum theory
encompasses is that the right to free speech exists only at state owned
property designed for free speech. 281 One should look at the physical
and dynamic characteristics of the forum to see if it is a public forum.
For example, speech that is not appropriate for the library reading
room may be appropriate for the streets, sidewalks, or public parks.282

Furthermore, a place designated for recreational facilities, such as a
swimming pool, is not a public forum.2 83 Although the playing field at
Camden Yards is recreational in nature, the rest of Camden Yards
provides event seating for 48,000 people, which may include political
events.2 84

,71 See Schneider v. State, 308 U.S. 147 (1939), (striking down a ban on door-to-door and
street distribution of flyers because there were not any alternative channels for the speakers to
communicate their ideas.).

... U.S. Postal Serv. v. Council of Greenburgh Civic Ass'ns, 453 U.S. 114, 132 (1981).

... Schneider v. State, 308 U.S. 147 (1939).
Albany Welfare Rights Org. v. Wyman, 493 F.2d 1319 (2d Cir. 1974).

276 Cornelius v. NAACP Legal Defense and Educ. Fund, Inc., 473 U.S. 788, 800 (1985).
277 Lloyd Corp., Ltd. v. Tanner, 407 U.S. 551, 566-67 (1972).
28 Greer v. Spock, 424 U.S. 828, 837 (1976); Adderley v. Florida, 385 U.S. 39 (1966).
2" Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 538-40 (1980).
280 Heffron v. International Soc'y of Krishna Consciousness, 452 U.S. 640, 650 (1981); Ad-

derley v. Florida, 385 U.S. 39 (1966); Cox v. Louisiana, 379 U.S. 559 (1965).
28 Cox, 379 U.S. at 578.
2 Food Employees v. Logan Valley Plaza, 391 U.S. 308, 315 (1968); Brown v. Louisiana,

383 U.S. 131 (1966).
28 Harry Kalven, Jr., The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. CT.

REV. 1, 12.
284 The Maryland Stadium Authority may use Camden Yards for non-baseball related
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The Supreme Court initially espoused the public forum theory in
Hague v. Committee for Industrial Organization,28 where it reversed
a conviction of distributing flyers on streets and in parks. Ruling that
streets and parks are immemorially held for communicating ideas, the
Court noted that the state may not abridge their use, because comfort
or convenience are an insufficient rationale for state action.286 The Su-
preme Court's opinions indicate that demonstrating in public places is
an essential part of shaping public opinion.2 87 Similarly, municipal the-
aters and auditoriums are designed for and dedicated to expressive ac-
tivities, and are public fora.28s

More recently, the Supreme Court has generally denied public fo-
rum status. For example, in U.S. Postal Service v. Greenburgh Civic
Associations,8 9 the Court ruled that mailboxes at private residences
were not public fora, upholding the Postal Service's restriction prevent-
ing private individuals from inserting flyers in mailboxes. Without fur-
ther discussion, the Court ruled that the use of a mailbox as an author-
ized depository does not guarantee usage to anyone else. In other cases,
the Court has ruled that jails,2 90 military bases, 91 courthouses, 92 side-
walks,"' 3 schools,29"' government offices, 295 public transit,296 and utility
poles 9' are not public fora. Two lower courts have ruled that publicly
owned stadia are not public fora.

In Coughlin v. Chicago Park District,298 the City of Chicago de-
nied a permit to a group wanting to use Soldiers Field, a stadium with
a capacity of over 100,000 people, to address broad issues of social jus-
tice. Without providing much rationale, the Illinois Supreme Court
stated that the stadium was primarily intended to be used as an ath-

events. Lease at 41-47, Sections 5.04 through 5.07.
307 U.S. 496 (1939).

86 Id. at 516.
287 Garner v. Louisiana, 368 U.S. 157, 201-02 (1961).
188 Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 555 (1975).
18. 453 U.S. 114 (1981).
I"0 Adderley v. Florida, 385 U.S. 39 (1966).
119 Greer v. Spock, 424 U.S. 828 (1976).
192 United States v. Grace, 461 U.S. 171 (1983).
'9' United States v. Kokinda, 497 U.S. 720 (1990).

Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 460 U.S. 37 (1983).
, Cornelius v. NAACP Legal Defense and Educ. Fund, Inc., 473 U.S. 788 (1985).
1" Lehman v. City of Shaker Heights, 418 U.S. 298 (1974).
"17 Members of City Council of Los Angeles v. Taxpayers For Vincent, 466 U.S. 789 (1984).
298 4 N.E.2d 1 (1936).
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letic stadium, not as an open air forum. However, one can distinguish
this case because the fans' use of Camden Yards to display banners is
consistent with the legislature's primary intention of providing a base-
ball stadium.

Only one federal court has opined on stadia as public fora. In In-
ternational Society of Krishna Consciousness, Inc. v. New Jersey
Sports and Exposition Authority, 99 the Third Circuit dealt with
whether the State of New Jersey designed the Meadowlands Sports
Complex to be a public forum. A Meadowlands' policy prohibited
outside organizations from soliciting money at the race track and sta-
dium. Ruling that the Meadowlands was not a public forum, the Third
Circuit stated that a stadium is not a traditional site, such as streets,
parks, theaters and auditoriums, to exercise First Amendment rights.
Instead, the Third Circuit ruled that the Meadowlands was a commer-
cial venture operated by the state to derive economic benefits from at-
tracting and entertaining spectators. However, the Third Circuit's pub-
lic forum analysis appears focused on the free exercise of religion
instead of freedom of speech because it also said that "[m]embers of
the [religious] organization . . . [could] enter the stadium . . . upon
payment of the admissions fee. . . . [T]hey [would be] free to speak
with anyone they choose and upon any topic, . . . [and would be] free
to waive pennants or wear clothes that demonstrate [their] point of
view."'300 Therefore, Krishna leaves open the possibility that Camden
Yards is a public forum for purposes of freedom of speech.

If Camden Yards is a public forum and alternative channels of
communication exist, the restriction against banners must merely have
a rational relation to the State's interest." 1 However, if there are not
any alternative channels of communication available, the courts apply
strict scrutiny to determine if the restriction is narrowly drawn to fur-
ther a compelling State interest.30 2 There are alternative channels of
communication if the content-neutral restrictions do not unduly restrict
the flow of expression.3 03

The courts can test if a regulation unduly restricts the flow of in-
formation by examining whether society could avoid the harm feared

"" 691 F.2d 155 (3rd Cir. 1982).
... Krishna, 691 F.2d at 159.
01 See Albany Welfare Rights Org. v. Wyman, 493 F.2d 1319 (2d Cir. 1974).
.0. See Cornelius v. NAACP Legal Defense and Educ. Fund, Inc., 473 U.S. 788, 800 (1985).

03 See Cox v. New Hampshire, 312 U.S. 569, 574 (1941).
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by a further exchange of ideas s°0 under the rationale that further dis-
cussion protects against the dissemination of noxious doctrine. 3 5 For
example, a banner stating "Camden Yards Eats Taxpayers' Money"
invites another banner displayed by a Camden Yards proponent, which
could lead to intelligent discussion of the matter.

When determining alternatives to communication, the Supreme
Court analyzes whether the restriction falls upon a group whose socie-
tal status leaves them without power to communicate in another way.
In Martin v. City of Struthers,30 the Supreme Court invalidated a
prohibition of door-to-door distributions of flyers because poor people
did not have the power to communicate in another way. Because Base-
ball prides itself on being the cheapest form of live sports entertain-
ment,30 7 a prohibition on banners could significantly restrict the ability
of the poor to communicate their ideas to 48,000 baseball fans at a
single setting. Although the Orioles might argue that fans could still
enjoy the alternative channels of displaying signs or distributing flyers
outside Camden Yards,308 this regulation against banners unduly re-
stricts the ability to communicate to 48,000 fans.

As shown by all the advertisements that ring Camden Yards,309

there are numerous locations where a fan could hang a banner without
blocking sight lines. However, the Supreme Court has deferentially ac-
cepted the interest a state may advance to support its content-neutral
restrictions. For example, in United States v. O'Brien, 10 where the gov-
ernment prohibited the burning of draft cards, the Court accepted as
substantial the government's interest in preserving every last draft
card. With such a generous approach, prohibiting banners because they
block sight lines is a sufficient interest to pass a rational relations test.

Although one could argue that a stadium is a public forum, the
weight of authority indicates otherwise. Because publicly owned stadia

"" See Linmark Assocs., Inc. v. Township of Willingboro, 431 U.S. 85 (1977) (invalidated a
municipality's prohibition of "For Sale" and "Sold" signs).

30I Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
300 319 U.S. 141, 146 (1943).
307 John Helyar, Pay Ball! The Price Fans Pay Is Going. Going, Gone Up, WALL ST. J., Apr.

8, 1991, at B1.
"" The Supreme Court stated that distributing flyers is the most effective form of dissemi-

nating public opinion. See Lowell v. City of Griffin, 303 U.S. 444, 452 (1938). See also, Valentine
v. Chrestensen, 316 U.S. 52 (1942) (invalidating anti-flyer ordinance).

30' Oriole Park at Camden Yards Program/Magazine, June 6, 1992, cover photo.
30 391 U.S. 367, 388-89 (1968).
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are not public fora, Major League Baseball's content-neutral restriction
on banners must merely pass a rational relations test. Baseball's restric-
tion on banners does have a rational relation to the State's interest in
keeping sight lines clear.

C. The Restrictions Are Overbroad

The doctrine of overbreadth can invalidate a restriction regardless
of its validity under either the content-based or content-neutral analy-
ses. An overbroad restriction does not aim at specific wrongs; instead it
sweeps within its ambit expressions protected by the First Amend-
ment.311 Therefore, a restriction is overbroad if it includes protected
expression,3 12 even if the expression in issue is unprotected, because the
possible harm of silencing protected expression outweighs the possible
harm of hearing unprotected expression.3 13

The leading overbreadth case is Gooding v. Wilson,31' where the
State of Georgia convicted a man pursuant to its statute outlawing op-
probrious words and abusive language. The defendant had stated
"White son of a b***h, I'll kill you," "You son of a b***h, I'll choke
you to death," and "You son of a b***h, if you ever put your hands on
me again, I'll cut you all to pieces." Reversing the conviction, the Su-
preme Court ruled that the statute was unconstitutional because it did
not merely deal with fighting words. Finding that the statute prohibited
words that did not tend to cause violence, the Court ruled the statute
overbroad because it prohibited protected speech.3 15 Similarly, the Ori-
oles' ban on signs that disturbs others' 6 is overbroad because it does
not merely deal with unprotected speech, such as obscenity or fighting
words. Instead, the ban broadly covers protected speech.

The Supreme Court has shown that it is willing to sever the over-
broad part of a statute, saving the remainder, as it strives to adopt a

"' See, e.g., Lefkowitz v. Turley, 414 U.S. 70 (1973); Spevack v. Klein, 385 U.S. 511
(1967).

"I8 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1024 (2d. ed. 1988).
13 Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973); Gooding v. Wilson, 405 U.S. 518, 521

(1972).
814 405 U.S. 518 (1972).
818 See also Plummer v. City of Columbus, 414 U.S. 2, 5 (1973), where the Supreme Court

reversed the conviction of a cab driver who made "a series of absolutely vulgar, suggestive and
abhorrent, sexually-oriented statements" to a female passenger, because the statute against such
language would similarly not cause violent acts.

8"0 WELCOME TO ORIOLE PARK AT CAMDEN YARDS BROCHURE (1992).
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constitutionally sound interpretation of a statute.3 17 But if the Supreme
Court cannot find a core of easily identifiable and constitutionally pros-
cribable conduct that the statute prohibits, it will not save the remain-
der by severing the unconstitutional words.318 Instead, it will invalidate
the entire law, saying that the state could have imposed "less restrictive
means."3 19 Assuming that the Orioles' content-neutral banner restric-
tions are constitutional, a court could easily sever the unconstitutional
content-based restrictions on commercial, political or disturbing
signs.32 1

Overbreadth problems may also arise from excessive delegation to
an administrative arm. In this matter, the State of Maryland has dele-
gated authority to its Stadium Authority,321 which has apparently dele-
gated this authority to the Orioles, although such a delegation is not
chronicled anywhere. The Supreme Court has ruled that the legislature
delegating authority to an administrator to license acts of expression is
unconstitutionally overbroad. 322 Although legislatures usually have
broad delegation powers, their delegation powers narrow when the reg-
ulation potentially affects fundamental rights, such as freedom of
speech."'2

For example, in Secretary of State of Maryland v. Joseph H.
Munson Co.,32' the Supreme Court encountered a restriction on solicit-
ing contributions for charities that spend more than twenty-five percent
of their receipts on overhead expenses. However, a State administrator
had unfettered discretion to waive the requirement. Invalidating the re-
striction as overbroad, the Court stated that open-ended delegation to
State administrators to decide how to apply restrictions gave them the
power to arbitrarily discriminate through selective censorship.325 Just

"' See Brockett v. Spokane Arcades, Inc., 472 U.S. 491 (1985) (invalidating the word "lust"
in a statute while saving the remainder).

318 See Village of Schaumburg v. Citizens for a Better Environment, 444 U.S. 620 (1980)
(involving overbroad restrictions on charitable organizations soliciting contributions).

"' Shelton v. Tucker, 364 U.S. 479, 493 (1960).
320 See, e.g., supra note 317.
321 MD. FIN. INST. CODE ANN. §§ 13-701 through 13-722 (1986).
"' See Lowell v. Griffin, 303 U.S. 444, 450 (1938) (invalidating a statute requiring the city

manager's permission to distribute literature).
32 United States v. Robel, 389 U.S. 258, 275 (1967).
.2- 467 U.S. 947 (1984).
328 Id. at 964, n.12.
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as the State administrator in Munson had absolute discretion 26 to
waive restrictions,32 7 without any standards on oral speech, the Orioles
and their security personnel have the unfettered discretion to remove
people for saying what they do not want heard. This standardless dis-
cretion based on excessive delegation is overbroad.

Other than cases clearly showing bad faith by the Orioles, com-
plaining fans would have difficulty showing administrative abuse.328
Therefore, the courts facially invalidate standardless delegations. 329

The standardless delegation from the Stadium Authority to the Orioles
is particularly egregious because both the delegation and the standard
are unwritten.

The Orioles will have to redraft their restrictions to avoid over-
breadth, eliminating restrictions on political, commercial, or disturbing
speech. However, the Orioles will need an act of the Maryland legisla-
ture to avoid overbreadth based on excessive delegation.

D. The Restrictions Are vague

Similar to overbreadth, the doctrine of vagueness applies to an
otherwise valid content-based or content-neutral restriction. The Su-
preme Court originally defined a law as vague if persons "of common
intelligence must necessarily guess at its meaning and differ as to its
application." 330 More recently, the Court refined the definition of a
vague law to one where a person cannot determine what he legally can
or cannot do because the law fails to provide due process or fair no-
tice.331 Therefore, the doctrine prevents arbitrary and discriminatory
enforcement by requiring standards.3 32 When analyzing restrictions on
the freedom of speech, the vagueness doctrine is not merely concerned

.. Even the Orioles' internal rules do not provide any standards, merely saying that
"[u]nruly, disruptive behavior will not be tolerated." ORIOLES EMPLOYEE HANDBOOK (1992), at
11.

'27 See also Schneider v. State of New Jersey, 308 U.S. 147, 164 (1939) (noting that a state
cannot enact a law giving unfettered discretion to the police who may approve some speech and
disapprove other speech).

28 See United States v. Reese, 92 U.S. 214, 221 (1875). See also LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAW 1057 (2d. ed. 1988).

29 See generally Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 U.S.
328 (1986).

30 See Connally v. General Constr. Co., 269 U.S. 385, 391 (1926).
2 Papachristou v. Jacksonville, 405 U.S. 156, 162 (1972).
33 See Coates v. City of Cincinnati, 402 U.S. 611, 614 (1971).
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with the fair notice concepts of due process, but also with the chilling
effects on free speech."3 8 For example, if a fan is unable to determine
what he may express because the Orioles' restriction is vague, the fan is
likely to remain silent for fear of the impending punishment, such as
ejection.

Two competing notions are involved when determining if a law is
vague.134 Opponents of a law, such as fans, will always advance hy-
potheticals to show how the law is vague. However, proponents of the
law, such as Major League Baseball, will claim that the law is not
vague because it is marked by flexibility and reasonable breadth rather
than meticulous specificity.

To avoid vagueness, a law must provide precise definitions. In
Lazetta v. New Jersey,38 the Supreme Court voided for vagueness a
statute that outlawed being a member of a gang because of the differ-
ing definitions one could apply to the term "gang." As in Lazetta, the
Orioles' restriction, which allows signs, but not banners, is vague be-
cause it does not define the difference between signs and banners.

A law is not vague if it provides standards. In Coates v. Cincin-
nati,36 the City of Cincinnati prosecuted violators of an ordinance
prohibiting people meeting on a sidewalk from annoying police officers.
Reversing the convictions, the Supreme Court deemed the ordinance
vague because conduct that annoys some people does not annoy
others.337 The Court further reasoned that the ordinance was vague be-
cause it did not specify a standard of conduct. Pursuant to Coates, the
content-based restriction on signs that disturb others "  is vague be-
cause it does not specify a standard, as signs that disturb some do not
disturb others.

By failing to provide standards for oral expressions, any act by the
Orioles restricting oral expressions is vague. In Cox v. Louisiana,339 the

033 See Cramp v. Board of Pub. Instruction of Orange County, 368 U.S. 278, 287 (1961); see
also Baggett v. Bullitt, 377 U.S. 360, 372 (1964) (voiding as vague a law involving a loyalty oath
against subversive organizations because "those ... sensitive to the perils posed by . . .indefinite
language, avoid the risk. . . only be restricting their conduct to that which is unquestionably safe.
Free speech may not be so inhibited.").

"I See Grayned v. City of Rockford, 408 U.S. 104 (1972).
... 306 U.S. 451 (1939).

402 U.S. 611 (1971).
337 Id. at 614.
11" See supra notes 247 through 262 and accompanying text.
339 379 U.S. 536 (1965).
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Supreme Court voided a Louisiana statute as vague because it gave the
authorities the opportunity to punish those expressing unpopular views.
By not providing standards for oral speech, the Orioles are giving their
security personnel the de facto opportunity to remove people from
Camden Yards for merely expressing unpopular views.

To avoid vagueness, the restriction must not substantially deter ex-
pression.340 The Orioles' restriction substantially deters expression be-
cause it does not define the difference between signs and banners, and
fails to provide standards for the restriction of oral expression.

IV. RECOMMENDATIONS AND CONCLUSION

In recent years, the rising popularity of Baseball has coincided
with increased expressive behavior by fans. Management and players
have tried to eliminate these messages because they often disagree with
the message expressed.

Most Baseball teams rent publicly owned stadia. The rent paid to
the state is directly correlated to the team's attendance. Engaged in a
symbiotic relationship, Baseball and the state jointly exercise the state's
police power over security in the stadium. The upshot is a financial and
physical relationship between Baseball and the state and, when a team
tries to restrict expressive behavior, it must meet the requirements of
the First Amendment.

Trying to restrict certain content, Baseball can ban obscenity be-
cause obscenity does not receive First Amendment protection. Al-
though Baseball could ban fighting words, it cannot ban expressions
that merely disturb others. Along with expressions that are commercial
or political in nature, expressions that disturb others receive First
Amendment protection. Baseball's possible interest in restricting pro-
tected expression to attract a family audience is not compelling.

When determining the level of scrutiny to review content-neutral
restrictions, such as those prohibiting banners, one analyzes if the sta-
dium is a public forum and if alternative channels of communication
exist. Despite some authority supporting a finding that a public sta-
dium is a public forum, recent decisions indicate otherwise, providing
for a lower level of scrutiny that would uphold Baseball's content-neu-
tral restrictions. However, if a court ruled that a publicly owned sta-

40 See Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976).
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dium is a public forum, it would also require a compelling state interest
to support Baseball's content-neutral restrictions because alternative
channels of communication do not exist. A court would probably accept
Baseball's interest in protecting sight lines as compelling.

If the regulation also restricts protected expressions, a court may
invoke the overbreadth doctrine to invalidate Baseball's restriction of
unprotected expression. Overbreadth may also invalidate an excessive
delegation of power from the state to Baseball.

To avoid a court deeming restrictions void for vagueness, Baseball
must clearly specify and define its standards. Failing to provide stan-
dards for oral expression, Baseball violates due process by allowing se-
curity personnel absolute discretion to punish expression and chill
others fearful of punishment. Therefore, a fan may use 42 U.S.C.
§ 1983 to sue Baseball for unconstitutionally restricting expressions
under the color of state law.

Although it cannot do anything to avoid the state action doctrine,
Baseball should redraft its restrictions on expression. Initially, it must
specify rules for both oral and written expressions. For content-based
restrictions, it may continue to ban obscenity, but it should also con-
sider banning other types of expression that the First Amendment does
not protect, such as fighting words. Baseball should continue to employ
content-neutral restrictions, but should better specify and define the
different terms used. With revised restrictions, the general populace,
who pay for these stadia, can freely exercise their First Amendment
rights when attending games.
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