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ABSTRACT

The Fourth Amendment generally requires that searches and seizures
be made with a warrant and with probable cause. Since 1985, however,
the United States Supreme Court has fashioned a "special needs" ex-
ception which has arguably emaciated the Fourth Amendment require-
ments. While the exception is used more frequently in administrative
searches, it has been extended to criminal law enforcement, including
probation, parole, and sentencing hearings. This article traces the birth
and evolution of the "special needs" exception, its growing use by the
Court, and its application by lower courts. The article concludes with a
critique of "special needs" and a discussion of its potential for abuse
unless clear guidelines are provided.

INTRODUCTION

The traditional interpretation of the Fourth Amendment to the
United States Constitution requires probable cause and a warrant for a
search and seizure to be reasonable. Probable cause and a warrant, al-
though related and often sequential, are separate legal concepts. In
general, a search conducted in the absence of probable cause is unrea-
sonable; alternatively, when a warrant is not obtained, law enforcement
agents are required to establish that probable cause and exigent cir-
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cumstances are present for the search to be valid. Over the years, how-
ever, the Court has carved out numerous exceptions to the Fourth
Amendment requirements.'

More recent Court decisions have further eroded the probable
cause and warrant requirements.' Consistent with the shift towards en-
hanced government authority, the United States Supreme Court re-
cently carved out the "special needs" exception to the Fourth Amend-
ment. When traditional Fourth Amendment requirements are relaxed
under the "special needs" justification, the governmental interest in-
volved is usually something other than enforcing the criminal law. This
article traces the evolution of "special needs" and examines its current
application. The article concludes that because the "special needs" doc-
trine lacks precision, it carries potential for arbitrary judicial applica-
tion, which can then result in unintended consequences.

The most notable exceptions are: Hudson v. Palmer, 468 U.S. 517 (1984) (prison searches);
United States v. Montoya de Hernandez, 473 U.S. 531 (1985) (border checkpoints); Michigan
Dep't of State Police v. Sitz, 496 U.S. 444 (1990) (sobriety checkpoints); United States v. Marti-
nez-Fuerte, 428 U.S. 543 (1976) (permanent border checkpoints); New Jersey v. T.L.O., 469 U.S.
325 (1985) (school searches); New York v. Burger, 482 U.S. 691 (1987) (administrative
searches); Chimel v. California, 395 U.S. 752 (1969) (search incident to lawful arrest); Warden,
Md. Penitentiary v. Hayden, 387 U.S. 294 (1967) (hot pursuit); Carroll v. United States, 267
U.S. 132 (1925) (automobiles); Robbins v. California, 453 U.S. 420 (1981) (automobiles); Terry
v. Ohio, 392 U.S. 1 (1968) (stop and frisk); Coolidge v. New Hampshire, 403 U.S. 443 (1971)
(plain view); United States v. Matlock, 415 U.S. 164 (1974) (consent); and Illinois v. LaFayette,
462 U.S. 640 (1983) (inventory searches).

' See e.g., United States v. Sokolow, 490 U.S. 1 (1989) (allowing drug courier profiles to
help constitute a basis for reasonable suspicion); United States v. Place, 462 U.S. 696 (1983);
(sanctioning dog sniffs without probable cause or a warrant); United States v. Ross, 456 U.S. 798
(1982) (permitting warrantless searches of automobiles and containers therein); Florida v Jimeno,
Il1 S.Ct. 1801 (1991) (allowing automobile searches to include suitcases or paper bags); United
States v. Knotts, 460 U.S. 276 (1983) (condoning electronic beeper surveillance of suspects); Illi-
nois v. Gates, 462 U.S. 213 (1983) (authorizing a search warrant based on an unidentified inform-
ant and creating a "totality of the circumstances" standard by which to determine probable
cause); United States v. Leon, 468 U.S. 897 (1984) (creating the good faith exception to the
warrant requirement); Oliver v. United States, 466 U.S. 170 (1984) (endorsing warrantless
searches of open fields); California v. Carney, 471 U.S. 386 (1985) (certifying the warrantless
search of a motor home occupied by a resident); Michigan Dep't of State Police v. Sitz, 496 U.S.
444 (1990) (approving suspicionless sobriety checkpoints); Riverside County v. McLaughlin, 111
S.Ct. 1661 (1991) (allowing arrestees to be held for 48 hours before a probable cause hearing);
Florida v. Bostick, I ll S.Ct. 2382 (1991) (granting the police broad authority to board buses and
other public transportation to search via consent, but without suspicion or a warrant). In short, the
entire legal environment has shifted from an expansion of offender rights to an expansion of state
and governmental power.

[Vol. 3:2



"SPECIAL NEEDS" DOCTRINE

I. ORIGIN OF THE ADMINISTRATIVE SEARCH DOCTRINE

The Fourth Amendment did not apply to non-law enforcement
searches until 1967. In Frank v. Maryland,3 the Court held that ad-
ministrative searches did not involve the Fourth Amendment. The
Frank search involved the warrantless health inspection of a house, not
a criminal investigation, hence it touched only the "periphery" of con-
stitutional protection. In 1967, in Camara v. Municipal Court,4 the
Court overturned Frank by holding that administrative searches can be
conducted pursuant to a warrant procured on less than probable cause.
While the Camara Court determined that the health inspector's war-
rantless search of an apartment complex was unreasonable, it con-
cluded that the balancing test should be used to gauge less intrusive
searches. The Camara administrative search doctrine was narrow and
set four criteria by which to measure administrative searches: a "neu-
tral plan, compelling governmental need, absence of less restrictive al-
ternatives, and greatly diminished intrusion on privacy. ' 5

Camara, an administrative search, extended the Fourth Amend-
ment's protective umbrella to inspections by city officials conducting a
search for housing code violations. It represented the first time the
Court allowed a warrant to be obtained based on suspicion, a much
lower degree of certainty than probable cause. The Court concluded
that Fourth Amendment reasonableness was achieved by "balancing
the need to search against the invasion of privacy."6

The balancing test was extended in Terry v. Ohio7 to criminal
searches involving "stop and frisk." Camara, an administrative search,
and Terry, a law enforcement search, tilted the balance in the govern-
ment's favor on the rationale that the social interest in preventing haz-
ardous conditions outweighed individual privacy rights. While the ini-
tial administrative search doctrine was expanded in the 1970s,8 such

3 359 U.S. 360 (1959).
" 387 U.S. 523 (1967).
1 Stephen J. Schulhofer, On the Fourth Amendment Rights of the Law-Abiding Public, 1989

Sup. CT. REV. 87, 93-94 (1990) [hereinafter Schulhofer].
Camara, 387 U.S. at 537.
392 U.S. 1 (1968).
In South Dakota v. Opperman, 428 U.S. 364 (1976), the Court upheld self-protective in-

ventory searches of impounded vehicles pursuant to standard caretaking procedures. In United
States v. Brignoni-Ponce, 422 U.S. 873 (1975), the Court struck down random stops by roving
immigration patrols near the international border but held that temporary stops would be permis-
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expansion did not extend to invasive personal-individual searches with-
out suspicion or probable cause.9

In the 1980's, a shift in the Supreme Court's composition set the
stage for widening the administrative search doctrine and ultimately
led to the emergence of the 'special needs' exception. Drawing from
Camara, the Court in Donovan v. Dewey"0 upheld warrantless regula-
tory inspections of mines on the ground that the search was conducted
with a "constitutionally adequate substitute"" in place. Before Dewey,
the administrative search doctrine applied only to business searches.
Those based on less than probable cause were limited to pat-down
searches,'" border searches,' 3 searches incident to arrest on probable
cause,1 4 and suspicionless prisoner searches after contact visits. 5 After
Dewey, the Court began to expand the administrative search doctrine.
In the early 1980s, the original four-prong Camara test-which called
for administrative searches only in the presence of a neutral plan, a
compelling governmental need, absence of less restrictive alternatives,
and reduced privacy rights-was redefined and imposed with less rigor
by the Court.

II. ORIGIN OF THE "SPECIAL NEEDS" DOCTRINE

Fourth Amendment law was ripe for change in the 1980s. The
changes in the administrative search doctrine laid the foundation for
the creation of a new standard by which to determine the validity of
searches. What it needed was an impetus for a test to augment the
traditional warrant and probable cause requirements; United States v.
Mendenhall 6 provided the vehicle that would lead to the "special
needs" exception.

In Mendenhall, two plainclothes DEA agents approached a young
woman who matched a drug courier profile at the Detroit Airport.

sible on individual suspicion. In United States v. Martinez-Fuerte, 428 U.S. 543 (1976), the Court
upheld fixed border checkpoints conducted pursuant to supervisory guidelines.

' In United States v. Robinson, 441 U.S. 520 (1979), the Court held that pretrial detainees
were subject to a search because of a diminished expectation of privacy after contact visits.

10 452 U.S. 594 (1981).
I Id. at 603.

IS Terry v. Ohio, 392 U.S. 1 (1968).
" United States v. Ramsey, 431 U.S. 606 (1977).
'4 United States v. Robinson, 414 U.S. 218 (1973).
a Bell v. Wolfish, 441 U.S. 520 (1979).
10 446 U.S. 544 (1980).
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When the drug agents ask for her driver's license and plane ticket, the
traveler became nervous and had a hard time speaking. The agents no-
ticed that the woman's ticket and driver's license had different names.
She was escorted by agents to the DEA Airport office, where she con-
sented to a search of her purse and body. Drugs were found during the
search. On appeal, a plurality opinion by the Court held that there was
no seizure in the public area of the airport and that respondent Men-
denhall voluntarily went to the DEA office and consented to the subse-
quent searches.

Justice Powell articulated the frustration of the law enforcement
community when he implied that law agents were handicapped by the
difficulties of fighting the "drug war" within the framework of the Con-
stitution. According to Justice Powell, there is a "compelling interest in
detecting those who would traffic in deadly drugs,"17 adding that "the
obstacles to detection of illegal conduct may be unmatched in any other
area of law enforcement. ' 18 The obstacles that Justice Powell alluded
to in Mendenhall were what Justice Blackmun called "special needs"
three years later in Florida v. Royer. 9 Thus, although Mendenhall in-
volved a criminal search, it set the stage for the "special needs" excep-
tion to spin out of administrative search case law.

Like Mendenhall, Royer involved an airport drug courier profile.
While Royer was purchasing a ticket in the Miami Airport from
Miami to New York City, two Miami drug agents found Royer to have
fitted a drug courier profile. Royer became nervous when asked why his
ticket and license had different names. The agents brought Royer's
checked bags to a room where marijuana was found inside both suit-
cases. Royer's conviction was overturned because the Court concluded
that the consent was tainted.

In dissent, Justice Blackmun noted that the reasonableness stan-
dard of the Fourth Amendment is met by balancing competing inter-
ests."0 He distinguished seizures requiring probable cause from those
requiring reasonable suspicion. To be reasonable, he said, traditional
arrests and seizures must be supported by probable cause; less intrusive
searches, "if supported by a special law enforcement need for greater

17 Id. at 561.
18 Id. at 562.
19 460 U.S. 491 (1983).
20 Id. at 514.
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flexibility, may be justifiable under the lesser reasonable suspicion stan-
dard." Justice Blackmun added that "the special need for flexibility
in uncovering illicit drug couriers is hardly debatable,"22 and deserves
the same constitutional test as illegal immigration.23 He believed that
drug dealers were so difficult to detect that limited intrusions, based on
particularized suspicion, met the reasonableness standard of the Fourth
Amendment. Hence, Justice Blackmun's "special needs" doctrine, as
developed in his dissent in Royer, stresses the link between "special
needs" and criminal searches. Although a majority of the Court had
never used "special needs" for criminal law enforcement, Justice Black-
mun's use of the concept in Royer was subsequently applied and inter-
preted differently by the Court,- resulting in confusion over the appro-
priateness of "special needs" in law enforcement as distinguished from
non-law enforcement searches.

In Royer, Justice Brennan showed concern over the erosion of the
probable cause rule, and in a concurring opinion, predicted that the
traditional warrant and probable cause requirements were under at-
tack. He said that Terry "was a very limited decision," '24 which held
that law enforcement agents, in a limited pat-down for weapons, are
able to protect themselves and others. In Dunaway v. New York, Jus-
tice Brennan feared that a lessening of the Terry-stop requirements
would "swallow the general rule that Fourth Amendment [searches
and] seizures are 'reasonable' only if based on probable cause."12 5 In
Royer, Justice Brennan had noted that "[b]efore Terry, only 'seizures'
of persons based on probable cause were held to satisfy the Fourth
Amendment";2" but in Brignoni-Ponce, the Court stated that Terry and
Adams v. Williams2 7 established that in certain cases probable cause is
not needed to search and seize. Justice Brennan feared that these "spe-
cial need" situations might slowly expand and bring in any area the
Court might wish to include.

"1 Id. See also Michigan v. Summers, 452 U.S. 692, 699-701 (1981); United States v. Men-
denhall, 446 U.S. 544, 561 (1980) (Powell, J., concurring in part); Dunaway v. New York, 442
U.S. 200, 219-20 (1979) (White, J., concurring); United States v. Martinez-Fuerte, 428 U.S. 543,
555 (1976) ; United States v. Brigoni-Ponce, 422 U.S. 873, 878-81 (1975).

22 Royer, 460 U.S. at 519.
I ld. See also Brigoni-Ponce, 422 U.S. at 873; Martinez-Fuerte, 428 U.S. at 543.

24 Royer, 460 U.S. at 509.
25 442 U.S. 200, 213 (1979).
, Royer, 460 U.S. at 512.
27 407 U.S. 143 (1972).
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Terry, a criminal search case, and the administrative search cases
of Frank, Camara, and Dewey are not "special needs" cases. Adminis-
trative cases are similar to the "special needs" cases, however, in that
neither type is required to justify a search or a seizure with a warrant
or probable cause. Administrative cases are unlike "special needs"
cases, however, in that "special needs" cases rely on reasonable suspi-
cion and adopt a reasonableness-balancing of interests approach to
searches or seizures in a non-criminal law enforcement context. Al-
though "special needs" originally evolved from cases like Terry, Royer,
and Mendenhall (not "special needs" cases), which are traditional
criminal law cases that involve reasonableness and the balancing test,
"special needs" deals with a governmental need beyond the day-to-day
need for criminal law enforcement. These are such needs as drug test-
ing railway"8 and customs officials,2 9 searching children at school,30 and
searching hospital employees' workplaces,31 probationers' homes,3" and
employees at highly regulated industries.3

By the time the Court decided New Jersey v. T.L.O., the adminis-
trative search doctrine formulated in Camara had grown to include
"special needs." It became difficult to distinguish administrative
searches, Terry-type reasonableness inquiries, and the "special needs"
cases from each other. It was clear, however, that the "special need"
exception was quantitatively as well as qualitatively different in that it
did not use the four-prong test announced in Camara. Significantly,
although Justice Blackmun's use of the term "special needs" in T.L.O.
was in a concurring opinion, over time the term virtually assumed an
identity of its own to become an accepted judicial doctrine by a major-
ity of the Court. Because Justice Blackmun recognized that the need
for less stringent warrantless searches and seizures absent probable
cause goes beyond Terry's initial stop, the question then becomes:
What circumstances create a "special need"? The answer is elusive be-
cause the balancing and reasonableness tests of Terry-type cases have
eroded the probable cause and warrant requirements, but are not "spe-
cial needs" cases in the same way that the term is used in the T.L.O.,

"8 Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602 (1989).
"' National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989).
30 New Jersey v. T.L.O., 469 U.S. 325 (1985).
" O'Connor v. Ortega, 480 U.S. 709 (1987).
" Griffin v. Wisconsin, 483 U.S. 868 (1987).
" New York v. Burger, 482 U.S. 691 (1987).
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Ortega, Burger, Griffin, Skinner, and Von Raab cases.

III. UNITED STATES SUPREME COURT "SPECIAL NEEDS"
CASES

A. School Searches

In T.L.O., a teacher at a New Jersey high school discovered a stu-
dent smoking in the school bathroom in violation of a school rule; the
student denied she had been smoking. The principal searched the stu-
dent's purse and found cigarettes and marijuana. Voting six to three,
the Court held that in order for such searches to be valid, public school
officials only need reasonable grounds for suspecting that the search
will turn up evidence that the student has violated or is violating either
the law or school rules.34

Justice Blackmun, in a concurring opinion, stated that the Court
has long recognized some "exceptions to the probable-cause require-
ment where a careful balancing of governmental and private interests
suggests that the public interest is best served by a lesser standard."3 5

Justice Blackmun said: "I believe that we have used such a balancing
test, rather than strictly applying the Fourth Amendment's Warrant
and Probable-Cause Clause, only when we were confronted with a 'spe-
cial law enforcement need for greater flexibility.' "" He added that the
framers of the Constitution explicitly stated that a search is "reasona-
ble only if supported by a judicial warrant based on probable cause";"7
as such "only in those exceptional circumstances in which special
needs, beyond the normal need for law enforcement, make the warrant
and probable-cause requirement impracticable, is a court entitled to
substitute its balancing of interests for that of the Framers."8 Thus, in
T.L.O. the "special needs" exception gained acceptance as a main-
stream judicial doctrine.

Justice Blackmun's use of two examples to illustrate the "excep-
tional circumstances" test deepened the confusion as to whether the
doctrine applied to criminal law and/or non-criminal law contexts. In

"' New Jersey v. T.L.O., 469 U.S. 325 (1985).
38 Id. at 351.
"e Id.
37 Id.
38 Id.
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Terry v. Ohio,"9 he said that it was not practical to require a warrant
and probable-cause when the officer was conducting a protective "stop
and frisk"; in United States v. Brignoni-Ponce,0 neither probable-cause
nor a warrant were needed in the absence of practical alternatives for
policing the border. He also referred to three other cases: Michigan v.
Long,4' United States v. Martinez-Fuerte,42 and Camara v. Municipal
Court.43 In Long, the Court extended the "stop and frisk" rule by hold-
ing that when a police officer has reasonable suspicion that a stopped
automobile operator is dangerous and may have a weapon, the officer
may conduct a brief search of the passenger compartment even if the
motorist is no longer inside the car as long as the search is limited to
areas in the passenger compartment where a weapon might be found or
hidden. In Martinez-Fuerte, the Court allowed brief warrantless stops
without any suspicion at permanent checkpoints close to international
borders. In Camara, the Court allowed administrative search warrants
to be procured based on less than probable cause. Although T.L.O. in-
volved a non-law enforcement search, the Long and Terry cases that
Justice Blackmun used as examples to illustrate when "special needs"
should be used involved law enforcement searches. However, Justice
Blackmun's use of "special needs" in T.L.O. was in a concurring opin-
ion, and T.L.O. itself relied, to a large extent, on the fact that the
search was not for criminal law enforcement. Thus, the "special needs"
doctrine was meant to be used only in non-law enforcement situations
involving "exceptional circumstances" where flexibility and practicality
demanded a softening of the warrant and probable cause requirements.
T.L.O., however, as precedent for the "special needs" doctrine raises
more questions than it answers, particularly for lower court judges.

B. Governmental employees and suspicion of work-related
misconduct

The "special needs" doctrine became part of the Court's majority
decision for the first time in O'Connor v. Ortega." In Ortega, officials

89 392 U.S. 1 (1968).
40 422 U.S. 873 (1975).
4- 463 U.S. 1032 (1983).
" 428 U.S. 543 (1976).
" 387 U.S. 523 (1967).
4 480 U.S. 709 (1987). Ortega is the first case where "special needs" was clearly used to

justify a search beyond the normal need for criminal law enforcement.
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of a state-owned hospital were investigating allegations of wrong-doing
by an employee, Dr. Ortega, who had worked at the hospital for 17
years. While Dr. Ortega was on paid administrative leave, hospital au-
thorities entered his office, conducted a search, and obtained evidence
that were later used in Dr. Ortega's discharge proceeding.

Writing for a 5-4 Court, Justice O'Connor stated that the "opera-
tional realities of the workplace ...make some employees' expecta-
tions of privacy unreasonable when an intrusion is by a supervisor
rather than a law enforcement official." '45 The Court used the balancing
test to resolve the Fourth Amendment question. Citing Camara v. Mu-
nicipal Court4" and United States v. Place,4 the Court indicated that
the reasonableness analysis under the balancing test is the rule and not
the exception. In the Court's words, "a reasonableness standard will
permit regulation of the employer's conduct," 48 not adherence to the
traditional probable cause and warrant requirements. Like New Jersey
v. T.L.O.,4 9 the Court stated that "under this reasonableness standard,
both the inception and the scope of the intrusion must be reasonable." 50

Justice Scalia's concurring opinion summarized the majority's jus-
tification for diluting the probable cause and warrant requirements, in
essence stating that Fourth Amendment inquiries must be based on
reasonableness. According to Justice Scalia, "special needs are present
in the context of government employment . . . [and] government
searches to retrieve work-related materials or to investigate violations
of workplace rules-searches of the sort that are regarded as reasona-
ble and normal in the private-employer context-do not violate the
Fourth Amendment."51 Two circumstances, he said, make it unsuitable
to require a warrant. First, warrants are not necessary if "the burden
of obtaining a warrant is likely to frustrate the governmental purpose
behind the search"; 52 and second, warrants are not needed when "spe-
cial needs, beyond the normal need for law enforcement, make the war-

I Id. at 717.
387 U.S. 523 (1967).

4' 462 U.S. 696 (1983).
4 Ortega, 480 U.S. at 725.
, 469 U.S. 325 (1985).
80 Id. at 726.
1 Id. at 732.
5I Id. at 720 (citing Camara v. Municipal Court, 387 U.S. 523, 528-29 (1967)).
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rant and probable-cause requirement impracticable."" In sum, the
Court ruled that in situations where a warrant makes "the routine con-
duct of business . ..unduly burdensome," warrants are not needed.5'

C. "Special needs" in closely-regulated businesses

It is ironic that in O'Connor v. Ortega,55 Justice Blackmun pleaded
for restraint in use of the "special needs" doctrine, yet three months
later he authored New York v. Burger,"' which expanded the "special
needs" doctrine to allow searches of closely-regulated private industries
for criminal evidence. Speaking for the majority, Justice Blackmun
said that since closely-regulated industries (in this case a junk yard)
have a diminished expectation of privacy, the warrant and probable
cause requirements are not applicable. The Court instead relied on the
"special need" of law enforcement to regulate industries.

In Burger, the Court upheld a state statute authorizing the police
to administratively search for criminal activity, holding that the admin-
istrative/regulatory purpose coincides with the normal objectives of
criminal law enforcement. While affirming that the Fourth Amend-
ment applied to business localities and residential abodes, the Court
held that privacy associated with a business is less than protected pri-
vacy in a private house. The Court added that in closely regulated in-
dustries, expectations of privacy are virtually non-existent. Regulated
industries such as liquor distributors, 57 pawn shops selling guns," and
coal mines59 have a diminished expectation of privacy. Since closely
regulated industries have a diminished privacy expectation, the proba-
ble cause and warrant requirements are not applicable. The Court re-
lied on the "special need" of law enforcement to regulate certain indus-
tries, which in this case, coincided with the regulatory objective which
was the primary justification for the search.

63 Id. at 732.
54 Id. at 722.

-- 480 U.S. 709 (1987).
-e 482 U.S. 691 (1987).
'1 Colonnade Corp. v. United States, 397 U.S. 72 (1970).
" United States v. Biswell, 406 U.S. 311 (1972).
" Donovan v. Dewey, 452 U.S. 594 (1981).
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D. "Special needs" in probation

In Griffin v. Wisconsin,6 ° the Court expanded the "special needs"
doctrine to include searches of probationers' homes. Probation officials
searched a probationer's residence pursuant to a state law allowing
such searches absent a warrant but based on reasonable grounds. The
supervisor of Griffin's probation officer was tipped by the police that
Griffin had firearms. The supervisor and another probation officer,
along with three plainclothes policemen, searched Griffin's apartment
without a warrant and obtained evidence which was admitted in court
in a subsequent criminal trial. The Court concluded that supervision
under the state's probation function is a "special need," holding that
operating a probation system justified Wisconsin's warrantless search
regulation. Requiring probation officials to secure warrants, the Court
said, would generate intolerable interference in the system's ability to
respond quickly to unpredictable situations and frustrate any deterrent
effects unannounced searches would have.

E. "Special needs" and drug testing law enforcement officers

1. Federal railroad administration

In Skinner v. Railway Labor Executives' Ass'n,1 the Court, in a
seven to two vote, held that governmental blood, breath, and urine test-
ing are Fourth Amendment searches. Adopting the balancing test and
the reasonableness standard, the Court concluded that the traditional
Fourth Amendment rule is subject to exceptions when "special needs"
beyond the normal need for law enforcement make the warrant and
probable cause requirement impracticable. Citing Griffin v. Wisconsin 2

and New Jersey v. T.L.O.,63 the Court held that when the government
has a safety interest in regulating the conduct of railroad employees,
these circumstances invoke the "special needs" necessary to depart
from the traditional warrant and probable cause rule. The government,
said the Court, has a compelling interest in preserving safety and
preventing accidents in the operation of the nation's railway system,
adding that the Constitution allows searches with no individualized sus-

60 483 U.S. 868 (1987).
61 489 U.S. 602 (1989).
" 483 U.S. 868 (1987).

469 U.S. 325 (1985).
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picion when the individual's privacy interests are minimal and when
"important governmental interests" are enhanced.

2. Customs service

In Nat'l Treasury Employees' Union v. Von Raab,"' the Commis-
sioner of United States Customs made drug testing a requirement for
persons involved in (1) interdicting or enforcing drug laws, (2) carrying
firearms, or (3) accessing classified material.6 5 While any employee
testing positive could be terminated, positive drug tests were not used
for criminal prosecution. The regulations were challenged by some em-
ployees saying that such tests violated their Fourth Amendment rights.
The Court held that to meet the reasonableness test neither a warrant,
probable cause, nor any suspicion is required for the type of drug test-
ing specified under the regulations. When the search furthers special
governmental needs beyond the normal need for law enforcement, the
balancing test is utilized to determine if it is impracticable to require a
warrant or some level of individualized suspicion. Since the drug test-
ing program does not serve the ordinary needs of law enforcement (the
interests served are to deter drug use among those seeking promotions
into volatile positions and to prevent drug users from getting into these
positions), it is impracticable to require a warrant or probable cause.
The Court equated the government's interest in drug testing Customs
employees to that of conducting searches of persons entering the coun-
try.66 Customs agents involved in the drug war or who possess firearms
have a diminished expectation of privacy. Given their special employ-
ment position, Customs employees surrender privacy rights afforded to
other citizens "[b]ecause successful performance of their duties de-
pends uniquely on their judgment and dexterity, these employees can-
not reasonably expect to keep from the Service personal information
that bears directly on their fitness."67

489 U.S. 656 (1989).
V Von Raab did not uphold drug testing of employees with access to classified material, but

remanded for a determination of whether all classified employees really belonged in the class of
people who might legitimately be tested for drugs. See id. at 677-78.

" United States v. Martinez-Fuerte, 428 U.S. 543 (1976).
V Von Raab, 489 U.S. at 672.
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IV. THE CONCEPTUAL BASE OF "SPECIAL NEEDS"

Less ambiguity surrounds the original Fourth Amendment test be-
cause the probable cause and search warrant standards have long been
the subject of court interpretation and their jurisprudential structures
are established. In contrast, the "special needs" exception relies on a
case-by-case balancing of individual and governmental interests, result-
ing in a legal doctrine that is bereft of a definitional conceptual frame-
work for lower courts to follow. No clear test defines the "special
needs" exception; however, an analysis of the Supreme Court cases
reveals that four themes-are discernible, although often difficult to ap-
ply: (1) the search facilitates the administrative operation of the
agency; (2) the officials conducting the search lack the training to be
able to determine probable cause; (3) the object of the search has a
diminished privacy expectation; and (4) the circumstances surrounding
the search create enhanced governmental interests. These themes are
not mutually exclusive and may be found, in varying degrees of empha-
sis, in the landmark cases.

A. Facilitates administrative operation of the agency

In all "special needs" cases, the Court dismisses the need for a
warrant and probable cause in favor of societal goals and expedient
internal administration by officers of governmental agencies. For exam-
ple, more efficient law enforcement was the primary concern in Men-
denhall and Royer, the two cases which set the stage for the "special
needs" exception. Justice Powell, in Mendenhall, stated that the effi-
cient operation of law enforcement in combating the "war on drugs"
was hampered by the operational constraints of the Constitution. Later,
in Royer, Justice Blackmun, arguing for relaxed standards in fighting
the drug problem, wrote that requiring probable cause and a warrant
were impeding effective law enforcement. The Court has held that the
efficient operation of schools, public hospitals, governmental regulated
junkyards, probation systems, the Federal Railroad Administration,
and the United States Customs Service are governed by the "special
needs" exception. In T.L.O., to insure a proper educational environ-
ment and efficient school administration, the reasonableness standard
was held to govern school searches. Combating drug use and violent
crime in the nation's schools constituted a "special need" because of
the primary need to maintain a proper learning environment.

In Burger, the Court upheld an administrative regulation designed
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to combat automobile theft, by allowing police officers to search with-
out a warrant or probable cause. The Court held that it would be un-
duly burdensome to require only administrative agents to make admin-
istrative searches; hence, law enforcement agents can search pursuant
to an administrative scheme because the state has a "special need" to
combat automobile theft. In this case, criminal law enforcement coin-
cided with regulatory objectives. In Ortega, the Court concluded that it
would be unreasonable to require employers to obtain warrants before
conducting searches of employees' offices. Warrants are not needed
when employers make "the routine conduct of business ... unduly bur-
densome."68 In Griffin, the administration of the probation system
presented a "special need" to "justify departures from the usual war-
rant and probable-cause requirements. '" 9 In Skinner, the Court held
that warrantless drug tests of railroad employees to assure the safety of
the railway system was constitutional. An efficient, safe, and secure
railroad system is dependent on having drug free workers. Relying on
Skinner, the Court in Von Raab held it impracticable to require Cus-
toms officials to procure search warrants for drug testing of certain em-
ployees. To do so would divert valuable agency resources from the Ser-
vice's primary mission.

B. Lack of training to determine probable cause

The Court has also justified the "special need" exception on the
rationale that those conducting the searches have no legal training in
the complexities of determining probable cause or obtaining search
warrants. For example, school personnel, hospital officials, probation of-
ficers, and railroad and Customs administrators are not required to ad-
here to the probable cause and warrant requirements because they re-
ceive less legal training than police officers. In routine searches and
seizures, law enforcement officers and criminal suspects have an adver-
sarial relationship; in "special needs" cases no adversarial relationship
exists between the persons conducting the searches and the persons be-
ing searched. In T.L.O., the Court recognized that the teacher-student
relationship is informal in that the primary duty of school officials is to
educate and train students. Because school officials have no law en-

" O'Connor v. Ortega, 480 U.S. 709, 722 (1987).
" Griffin v. Wisconsin, 483 U.S. 868, 874 (1987).
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forcement or legal training in determining probable cause, it would be
unreasonable to require them to adhere to the traditional Fourth
Amendment standard.

In Von Raab, the Court said that Customs officials routinely stop
travelers from entering the country without probable cause, hence Cus-
toms employees are not always required to adhere to the traditional
probable cause standard that police officers use daily. In Ortega, the
Court held that government employees are not required "to learn the
subtleties of the probable cause standard. ' 70 Like the teacher-student
relationship in T.L.O. and the employer-employee relationship in
Ortega, the probationer-probation official relationship in Griffin is not
entirely adversarial. Probation officials are not required to work within
the confines of traditional law enforcement searches because while po-
lice officers are trained to apprehend law violators, probation officials
are taught to supervise offenders. Moreover, probation officials are usu-
ally not trained in arrest laws and, unlike police officers, are not armed.

A consequence of the Court's dilution of the Fourth Amendment
requirements for officers who lack training to determine probable cause
in noncriminal cases has been an expansion of intrusive searches.

C. Diminished expectation of privacy

Justice Blackmun's "special needs" test was not crafted to dimin-
ish a person's expectation of privacy, but ironically the Court has de-
cided that employment, conviction of a crime, or being school children
have one characteristic in common, namely-a diminution of privacy
rights. The Court in T.L.O. held that pre-college students in a school
environment should not be afforded the same privacy expectations as
adults. While pre-college students have some privacy on school
grounds, that expectation of privacy must be one that society is "pre-
pared to recognize as legitimate. ' 71 In Griffin, the Court extended the
reasonableness test, holding that a person on probation and under state
supervision is subject to a decreased expectation of privacy.

While Burger holds that owners or operators of business property
have some privacy guarantees, closely-regulated private industries have
less privacy rights than that in a home. In Skinner, the Court expanded

70 Ortega, 480 U.S. at 724-25.
71 Hudson v. Palmer, 468 U.S. 517, 526 (1984).
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the Burger rationale to reduce the privacy interests of public railroad
employees. The Constitution allows searches with no individualized sus-
picion when the individual's privacy interests are minimal and when
important governmental interests are enhanced. In Von Raab, the
Court said that Customs employees involved in interdiction of illegal
drugs or those who carry firearms have a diminished expectation of
privacy; in fact, the Court said that public employees in general have
reduced privacy guarantees.

D. The governmental interest involved

In three "special needs" cases (T.L.O., Skinner, and Von Raab),
the Court held that the government's need was compelling. In one case
(Burger), the Court held the government's need to be important, and in
another case (Ortega), the Court said the need was legitimate. Where
the Court does not indicate what specific governmental need is in-
volved, as was the case in Griffin, the government's need is determined
by the circumstances of the case. These decisions point to an absence of
precise guidelines, hence facilitating arbitrariness in determining the
nature of the state interest involved. The Court has devised no bright-
line rule for lower courts to follow in distinguishing compelling govern-
mental interests from those that are substantial, legitimate, or impor-
tant. Under current analysis, a trial judge makes an independent deter-
mination, without objective and identifiable criteria, as to the level of
governmental need that warrants relaxing or altogether bypassing the
warrant and probable cause requirements. The "special needs" cases
demonstrate, however, that the governmental interest must be one
other than enforcement of the criminal law.

In T.L.O., the Court held that the government has a compelling
interest in ensuring that students in public schools have the proper en-
vironment for learning. Discipline and order must be provided to allow
teachers to educate students, hence teachers should not be burdened
with the traditional Fourth Amendment requirements. In Skinner, the
Court concluded that the government has a compelling interest in pre-
serving safety and preventing accidents in the operation of the nation's
railway system. In Von Raab, the Court said that the government has a
compelling interest in making sure that officers fighting drug smuggling
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"are physically fit, and have unimpeachable integrity and judgment. ' 72

The Court in Burger referred to the governmental interest as "im-
portant." The need for regulation and enforcement of automobile theft
and vehicle dismantling industries such as junkyards, allows the gov-
ernment's interest to outweigh the need for a warrant and probable
cause. In Ortega, the "operational realities of the workplace" create
"special needs" which allow an intrusion by an employer into an em-
ployee's office. A balancing test occurs between the public employer's
"need for supervision, control, and the efficient operation of the work-
place' 73 and the employees' legitimate privacy concerns. In Griffin, the
Court held that state probation systems present "special needs" that
justify abandonment of the traditional probable cause and warrant re-
quirements, stating that probation supervision is becoming increasingly
important as a state interest.

V. CRITICISMS OF THE "SPECIAL NEEDS" EXCEPTION

Five criticisms inhere in the "special needs" exception. First, while
holding as inapplicable the probable cause and warrant requirements,
no definitive alternative is offered to replace the traditional Fourth
Amendment structures. The "special needs" exception is virtually with-
out standards, hence lower courts can fashion an endless stream of ex-
ceptions under the guise of "special needs." Lacking a bright-line stan-
dard, the "special needs" exception can lead to judicial arbitrariness.
Unless clear standards are developed, danger looms that the Court,
serving an ideological agenda and using the convenience of a balancing
test, may effectively negate decades of Fourth Amendment precedent
and case law by carving out a few broad exceptions that can be misin-
terpreted and misapplied by lower courts. The Court may well deter-
mine that if the government has a substantial interest in conducting the
search, then "special needs" is present, hence the potential exists for
weakening Fourth Amendment protections in the name of efficient law
enforcement. In the absence of a clear legal framework, "special
needs" presents a problem to judges who apply the doctrine to specific
cases. Indeed, the "special needs" exception can be applied to virtually
any area a court chooses: it was used for industries that are highly

" National Treasury Employees' Union v. Von Raab, 489 U.S. 669, 672 (1989).
73 Ortega, 480 U.S. at 720.
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regulated in Burger, for agencies that demand "fitness and integrity" in
Von Raab, for governmental agencies and schools which offer a dimin-
ished expectation of privacy to employees and students in Skinner,
Ortega, and T.L.O., and for quasi-law enforcement supervision of pro-
bationers in Griffin. Because the "special needs" standard is situation
dependent and without clear standards, it is difficult to predict how the
exception will evolve and develop over the years.

Second, the balancing test used by the Court in some cases is so
broad it can subordinate virtually any individual interest in favor of
competing governmental concerns. The constitutional origin of "special
needs" can be traced to Camara. This is ironic because that decision
provided more privacy protection (extended Fourth Amendment to civil
searches), but at the same time "introduced the balancing test as a
method of determining whether a search is reasonable under the
Fourth Amendment." '74 Such a balancing test was later used by the
Court to restrict Fourth Amendment liberties in the "special needs"
cases. The balancing test was initially applied only to searches that
were minimally intrusive, but was gradually expanded to include "all
civil searches to determine the practicability of requiring probable
cause."75 At the time of the Camara decision, however, some individual
level of suspicion was required to invoke the balancing test. The main
risk from the balancing test is that it can theoretically legitimize any
governmental searches "to the point where they pose a very real threat
for the privacy interests of the innocent."7R

Third, to achieve administrative expediency, the Court appears to
have misapplied its own "exceptional circumstances" test announced in
T.L.O. In its inception, "special needs" was designed to be used only in
those "exceptional circumstances" when no other reasonable alternative
was available. Yet the application of the exception has gone far beyond
the original "exceptional circumstances" test. There were no "excep-
tional circumstances," for example, in Griffin and Ortega; search war-
rants could have been obtained in each case but they were not because
of concerns for administrative expediency. Since T.L.O., the Court has

"4 Harlin R. Dean, Jr., National Treasury Employees Union v. Von Raab: The Fourth
Amendment Hangs in the Balance, 68 NC. L. REV. 389 (1990).

76 Id.
" David S. Catuogno, "Special Needs Beyond the Normal Need for Law Enforcement"

Doctrine Excuses Traditional Fourth Amendment Requirements in Toxicological Testing of
Railroad Employees, 20 SETON HALL L. REV. 582 (1990).
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ignored the "exceptional circumstances" test altogether, opting instead
to expand the "special needs" doctrine.

Fourth, while "special needs" has primarily been used in an ad-
ministrative context, the line between administrative and law enforce-
ment searches is in fact often blurred and difficult to distinguish. The
original justification for the "special needs" exception was administra-
tive expediency. The question then arises: What is it about administra-
tive actions that warrant reducing individual privacy protections from
governmental intrusions? Writing in dissent in T.L.O., Justice Brennan
addressed this issue, saying that "the undifferentiated governmental in-
terest in law enforcement is insufficient to justify an exception to the
warrant requirement."' 7 Instead, "some special governmental interest
beyond the need merely to apprehend lawbreakers is necessary to jus-
tify a categorical exception to the warrant requirement. For the most
part, special governmental needs sufficient to override the warrant re-
quirement flow from "exigency" - that is, from the press of time that
makes obtaining a warrant either impossible or hopelessly infeasible.17 8

In these cases, however, the existing exigent circumstance exception
can be used without having to resort to the concept of "special needs."

Although Justice Blackmun's initial justification dealt with admin-
istrative expediency, he failed to identify what is so special "about a
non-law enforcement objective that warrants diminished control over
official action and reduced protection for privacy? ' 79 Even without ar-
ticulation of the justification for the "special needs" doctrine, the Court
appears to be returning to an earlier principle in Frank, which was
overturned by Camara. Frank held that there were no Fourth Amend-
ment interests outside specific law enforcement objectives. Under the
Frank and "special needs" doctrine, ordinary citizens have less Fourth
Amendment protection rights than do criminal defendants, presumably
because the "special needs" exception is designed to achieve non-law
enforcement objectives.

Fifth, the "special needs" doctrine can be a functional vehicle
whereby a conservative judge attains a law enforcement policy objec-
tive. Because the Court has been unclear about the doctrine's use in
law enforcement versus non-law enforcement searches, a number of un-

" New Jersey v. T.L.O., 469 U.S. 325, 356 (1985).
78 Id.
T Schulhofer, supra note 5, at 114.
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anticipated consequences have ensued. By adopting a result-oriented
and policy end-justifies-the-means reasonableness standard by which to
gauge Fourth Amendment inquiries, the "special needs" doctrine al-
lows a law enforcement oriented court to manipulate legal doctrine to
attain a conservative crime-control agenda. Use of "special needs" pro-
duces unanticipated legal consequences, however, because lower courts
apply it to situations beyond the confines of "exceptional circum-
stances" from which non-criminal law enforcement searches are
conducted.

Although the "special needs" exception is embryonic, lower courts
have already applied the doctrine to a broad range of legal issues. The
fact-specific and situational nature of the "special needs" exception
makes it difficult for state and federal courts to apply consistently,
hence the confusion in lower court decisions. For example, one federal
circuit failed to distinguish "special needs" from exigent circumstances,
making the two mutually exclusive doctrines virtually indistinguish-
able. 0 Another circuit refused to extend the doctrine to "return-to-
work" drug testing,"' while still another sanctioned the Justice Depart-
ment testing of certain job applicants.8"

Other lower courts have applied "special needs" to situations other
than administrative searches, particularly those that implicate criminal
law enforcement. One court allowed the drawing of blood from all
prison inmates for the purposes of maintaining a DNA profiling data
bank for possible future crimes they may commit.83 On the state level,
a state appeals court used the doctrine to allow AIDS testing of a pri-
vate citizen convicted of a felony.84 Another state appeals court allowed
a sentencing judge to order a surprise drug test for a convicted felon
prior to sentencing to determine if the defendant was drug free.8 5

Moreover, two circuits of the United States Court of Appeals and two
state appeals courts have extended the doctrine four times to include
warrantless police searches of parolees and probationers' homes." By

80 United States v. Reid, 929 F.2d 990 (4th Cir. 1991).
SI Bolden v. Southeastern Pennsylvania Transp. Auth., 953 F.2d 807 (3rd Cir. 1991).
8' Willner v. Thornburgh, 928 F.2d 1185 (D.C. Cir. 1991).
8' Jones v. Murray, 763 F. Supp. 842 (W.D. Va. 1991).
84 Love v. Superior Court, 276 Cal. Rptr. 660 (Cal. App. 1 Dist. 1990).
8' State v. Guzman, 467 N.W.2d 564 (Wis. App. 1991).
" State v. Pittman, 465 N.W.2d 245 (Wis. App. 1990); United States v. Cardona, 903 F.2d

60 (1st Cir. 1990); United States v. Harper, 928 F.2d 894 (9th Cir. 1991); United States v.
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contrast, other courts have declined to extend the "special needs" ex-
ception beyond civil searches, refusing to expand its reach to criminal
prosecutions."1

These cases manifest confusion among lower court judges caused
by the absence of a viable legal framework. The doctrine was devised
for "those exceptional circumstances in which special needs, beyond the
normal need for law enforcement," rendered the traditional "warrant
and probable-cause requirement[s] impracticable." 88 But because the
United States Supreme Court has not clearly defined the doctrine,
lower courts have extended the exception to instances that directly in-
volve law enforcement-including police searches of parolees and pro-
bationers and criminal courts drug testing felons before sentencing.
Lower courts have wittingly or unwittingly misconstrued the original
purpose of the doctrine, widening the reach of the exception into crimi-
nal law enforcement.

VI. AN IMPLICATION OF THE "SPECIAL NEEDS"
EXCEPTION

The controversy over judicial conservatism versus judicial liber-
alism and judicial restraint versus judicial activism revolves around the
issue of judicial preference. Crime control judges give more power to
the police by imposing restrictions on criminal defendant's rights. By
contrast, due process judges restrict governmental action, extending
freedom and privacy rights to suspects and defendants. Cases presented
to the Court usually represent an amalgam of political, ethical, moral,
and legal choices that are resolved by individual judges who bring their
own philosophical orientation to bear on constitutional issues. Conserv-
atives take a narrow interpretation of Fourth Amendment protections,
hence expanding governmental power. Liberal judicial activists are
open to charges of social engineering, judicial legislation, and cor-
recting social ills from the bench. The "special needs" exception makes
conservative justices susceptible to allegations that they may have for-
saken judicial restraint in an effort to tilt the balance in the direction of
diminished Fourth Amendment rights for individuals.

Richardson, 849 F.2d 439 (9th Cir. 1988).
"' Commonwealth v. Danforth, 576 A.2d 1013 (Pa. Super. 1990); United States v. Colyer,

878 F.2d 469 (D.C. Cir. 1989).
New Jersey v. T.L.O., 469 U.S. 325, 351 (1985).
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Although the desire to achieve administrative efficiency, crime
control, and a result-oriented policy agenda has led the Court to adopt
the "special needs" exception, its use may be at odds with conservative
judicial doctrine. As Robert Bork states, the original intent argument
requires an analysis of documents, debates, speeches, and writings at
the time the law, statute, constitution or regulation was adopted.8 9 At
the time of the passage of the Fourth Amendment, the states were ada-
mant about restricting access of the British troops into homes, persons,
effects, and papers. Ironically, the "special needs" doctrine uses incon-
venience or impracticality as a justification for not applying the tradi-
tional probable cause and warrant requirements. Beginning with Mar-
shall v. Barlow's Inc.,90 the Court accepted the relaxation of the
probable cause standard because, in some cases, it was burdensome or
inconvenient to the government. An examination of speeches and writ-
ings during the time the Bill of Rights was drafted indicates that the
Framers intended to make governmental intrusions more difficult. Iron-
ically, however, the impracticality and inconvenience of the warrant
and probable cause requirements have become the basis for the "spe-
cial needs" exception. Justice Brennan writes that "forcing law enforce-
ment personnel to obtain a warrant before engaging in a search will
predictably deter the police from conducting some searches that they
would otherwise like to conduct."'" He adds that "this is not an unin-
tended result of the Fourth Amendment's protection of privacy; rather,
it is the very purpose for which the Amendment was thought
necessary." 2

CONCLUSION

The concept of "special needs" has come a long way since it was
first used as an innocuous phrase in a dissenting opinion in Florida v.
Royer. It has had a dubious birth and a checkered past, but has since
been accepted by the Court as an integral part of the Fourth Amend-
ment rules. The concept, however, is far from clear. First conceived in
T.L.O. for use only in "exceptional circumstances" beyond the ordinary
enforcement of the criminal law, it now facilitates judicial balancing of

"o See ROBERT H. BORK, THE TEMPTING OF AMERICA 165 (1990).
-0 436 U.S. 307 (1978).
" New Jersey v. T.L.O., 469 U.S. 325, 357 (1985).
92 Id.
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individual and government needs, with preference given to government
needs. By invoking the "special needs" exception in a variety of cir-
cumstances, the Court has made it difficult to predict when and under
what circumstances the concept can be used. Some lower courts have
interpreted "special needs" as part of the existing array of exceptions
to the probable cause and warrant requirements; other lower courts re-
gard it as a "catch-all" exception that can be used in a variety of situa-
tions, hence a convenient justification for an ideological orientation.
The confusion among lower courts results from the doctrine's impreci-
sion caused by a lack of focus in the major "special needs" cases de-
cided thus far by the Court.

Ascertainable guidelines are needed to limit judicial discretion in
the application of this evolving exception to or modification of tradi-
tional Fourth Amendment rules. Without clear guidelines, the "special
needs" doctrine becomes a convenient justification for ideological pref-
erence among judges when balancing governmental power with individ-
ual rights. In the hands of a conservative court or judge, this balance is
usually tilted against individual rights. With clear guidelines, however,
"special needs" becomes less subjective and may yet constitute a signif-
icant contribution to existing Fourth Amendment jurisprudence that
attempts to keep the delicate balance between governmental authority
and individual rights.
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