
AMERICA'S MENTALLY ILL: TORMENTED WITHOUT
TREATMENT

INTRODUCTION

Imagine the following. An ambulance driver responds to a heart
attack emergency, looks down at the victim, shakes his head and says:

Well, there is nothing we can do. It's no crime to have a heart attack, you
know. This person has smoked too much, is overweight, has not exercised, and
there is nothing I can do. If he wants treatment, he will have to voluntarily
agree to go to the hospital. Because he is unconscious, we cannot provide any
assistance.'

The very notion of such an occurrence may strike us as preposterous.
No sane person would refuse life-saving treatment, so denying it is
cruel and inhuman. Yet society is guilty of such cruel denials when we
require mentally ill individuals to voluntarily seek treatment and when
we respect their refusals to do so as informed decisions.

The reform movement of the 1960's extended into many areas as
young energetic civil rights attorneys attempted to protect the liberties
of many of society's disadvantaged.' The mentally ill, especially those
involuntarily committed at state hospitals, were among the groups pro-
tected.3 The result was that these young idealistic attorneys, without a
full understanding of mental illness, formed an informal "mental
health bar"4 which sought to protect the rights of the mentally ill by
abolishing involuntary commitment.3

Through their efforts, they produced three major reforms: proce-
dural rights for individuals subjected to commitment proceedings, for-
mulation of stricter commitment criteria, and the adoption of the least
restrictive alternative disposition requirement.6 Today, as a result of
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these reforms, treatment frequently is not administered unless the indi-
vidual is dangerous or seeks treatment voluntarily. This freedom for the
mentally ill which the mental health bar boasts to have created is, as
Dr. E. Fuller Torrey suggests, "a cruel hoax perpetuated on those who
cannot think clearly by those who will not think clearly." 7

The principal flaw in the mental health bar's agenda is that they
ignore the fact that the diseased organ is the brain." In protecting the
patient's procedural and substantive due process rights, they are pro-
tecting his right to choose treatment or not. However, the affected indi-
vidual is unable to make a rational decision as can the cardiac patient
in the example above.9 The unfortunate irony is that the illness'
symptomology, irrational or distorted thinking, allows the disease to
perpetuate itself because the law requires society to respect the pa-
tient's irrational decisions.

Some argue that "[d]espite the needs of the mentally ill to receive
treatment, society should continue to prevent their deprivation of civil
liberties, even if they are homeless." ' But what liberties are being pro-
tected? The freedom to be ill and have irrational thoughts? We as a
society, especially lawyers, legislators and medical professionals, should
reconsider the value of such liberties. There are people in trouble and
society sees little being done to help."1 "At some previous time, there
were people ready and willing to help - but our national concern with
personal liberty has barred any active intervention with the individual

VAND. L. REV. 83, 85-86 (1986) [hereinafter Hermann].
' ISAAC & ARMAT, supra note 1, at 16 (quoting E. Fuller Torrey, Fiscal Shell Game Cheats

Mentally Ill, WALL STREET JOURNAL, Nov. 3, 1987).
8 ISAAC & ARMAT, supra note 1, at I11.

Id. The major symptoms of psychosis are hallucinations, delusions and severe thought disor-
der. Severe agitation and disrupted sleep often accompany these symptoms. Hallucinations are
false perceptions, typically voices, while delusions are false beliefs that do not yield to a rational
argument. Severe thought disorder is a breakdown in the logical relationship between one thought
and the next. Mary C. McCarron, Comment, The Right to Refuse Antipsychotic Drugs: Safe-
guarding the Mentally Incompetent Patient's Right to Procedural Due Process, 73 MARQ. L.
REV. 477, 481 n.24 (1990) [hereinafter McCarron] (citing James C. Beck, Right to Refuse Anti-
psychotic Medication: Psychiatric Assessment and Legal Decision-Making, II MENTAL & PHYSI-
CAL DISABILITY L. REP. 368, 371 n.l (Sept.-Oct. 1987)).

10 Mark S. Kaufman, Comment, "Crazy" Until Proven Innocent? Civil Commitment of the
Mentally Ill Homeless, 19 COLUM. HUM. RTS. L. REV. 333, 334 (1988) (citation omitted) [herein-
after Kaufman].

11 Lisa Newell, Note, America's Homeless Mentally Ill: Falling Through a Dangerous
Crack, 15 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 277, 278 (1989) [hereinafter Newell].
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until it is almost too late."12 Consequently, we have created a system
where the patients have the freedom to "rot with their rights on." 13

Although many forms of mental illness are not curable, they are
treatable.14 Like diabetes, with proper medication, illnesses like schizo-
phrenia can be effectively controlled in order to permit the patient to
lead a comparatively normal life.15 Therefore, access to effective medi-
cal treatment is crucial and providing such access is the primary focus
of this comment. Unfortunately, notwithstanding the spectacular ad-
vances in available treatments, our laws are blocking access to them."6

This comment will examine some of the current impediments to
accessing effective treatment for the mentally ill. It will begin with a
brief history of the treatment of mental illness in Section I. Section II
will present a detailed examination of the reforms that have taken
place since 1960, namely, deinstitutionalization, implementation of
stricter commitment laws and the establishment of a right to treatment
and a right to refuse treatment. Finally, Section III will examine a few
proposals on how effective treatment can be made more accessible to
the hundreds of thousands suffering from mental illness.17

I. HISTORY OF TREATMENT

A. Before 1960

Whatever the underlying rationale may have been, organized soci-
eties throughout history have attempted to deal with those individuals

12 Id. at 279.
'3 Loren H. Roth, The Right to Refuse Psychiatric Treatment: Law and Medicine at the

Interface, (The 1985 Jonas Robitscher Memorial Lecture in Law and Psychiatry), 35 EMORY L.J.
139, 144 (1986) [hereinafter Roth] (quoting Appelbaum & Gutheil, "Rotting With Their Rights
On:" Constitutional Theory and Clinical Reality in Drug Refusal by Psychiatric Patients, 7
BULL. AM. ACAD. PSYCHIATRY & L. 306 (1979)).

14 E. FULLER TORREY, M.D., SURVIVING SCHIZOPHRENIA: A FAMILY MANUAL 170 (1988)
[hereinafter TORREY].

15 Id.
e ISAAC & ARMAT, supra note 1, at 9.
' One out of every hundred persons in the United States will be diagnosed with schizophre-

nia during his or her lifetime. TORREY, supra note 14, at 3. Conservative estimates place that
number at 1.2 million. Id. If those who have had schizophrenia and recovered are included, the
number increases to 1.6 million, or the same number of persons living in Vermont and New
Hampshire combined. Id. at 4. Furthermore, these numbers correspond only to schizophrenia and
does not include those suffering with manic-depressive psychosis, severe depression or cases of
psychosis due to other causes. Id.
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considered deviant or those we would now classify as mentally ill. 8

Those considered dangerous were placed in prisons, chained to stocks
or beaten until they quieted down or died, while the non-violent were
escorted out of town and left to fend for themselves. 19

Dating back as early as 1751, the mentally ill were admitted to
public hospitals, but it was not until 1773 that the first institution de-
voted exclusively to the treatment of mental illness opened. 20 State leg-
islatures assumed a social responsibility and designed the hospitals to
"provide acute treatment under ideal conditions and return the disor-
dered citizen quickly to home, community, and work."'21

In the late nineteenth century, legislatures continued their active
roles by enacting legislation creating state mental hospitals and by
passing commitment statutes. Involuntary commitment statutes inevita-
bly intrude upon individual autonomy; 22 however, they are often justi-
fied under the states' police or parens patriae powers." The state's po-
lice power empowers it to act to protect the safety and welfare of its
citizens through measures such as compulsory vaccination laws. 4

Under its parens patriae power, the state is authorized to care for per-
sons unable to care for themselves. Compulsory education is a suitable
example. 5

Although these commitment laws of the 1800's were a step toward
potentially beneficial treatment for the mentally ill, they were flawed.
They were invariably biased toward producing false positives so as to
avoid false negatives.26

As a result of these liberal commitment standards, hospital popu-

18 Valerie J. Wilkinson, Comment, 1986 Amendments to Georgia's Mental Health Statutes:
The Latest Attempt to Provide a Solution to the Problem of the Chronically Mentally Il, 36
EMORY L.J. 1313, 1315-16 (1987) [hereinafter Wilkinson].

19 Id. at 1316.
20 Id. at 1317.
21 Id. (citing Gruenberg, The Deinstitutionalization Movement, in PUBLIC MENTAL HEALTH:

PERSPECTIVE AND PROSPECTS 266 (1982)).
"1 Wilkinson, supra note 18, at 1319.
" Anne Hull, Note, The Mentally Ill's Right to Refuse Drug Treatment: A Panacea or a

Bitter Pill to Swallow?, 29 WASHBURN L.J. 62, 68 (1989) (citation omitted) [hereinafter Hull].
2I Id. at 68-69 (citations omitted).
18 Id. at 69 (citations omitted).
28 Wilkinson, supra note 18, at 1318 nn. 29-30. The term "false positive" refers to patients

who are admitted to the institution although not dangerous enough to justify their removal from
the community. The term "false negative" refers to persons not committed but who in fact pose a
danger to themselves or others in the community. Id.
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lations swelled. According to the Council of State Governments, the
general population rose 2.6 times between 1880 and 1940, yet the pop-
ulation of state hospitals rose 12.6 times.27 In 1955, it was reported
that half of all hospital beds were occupied by the mentally ill.28

B. After 1960

Doctors and lawyers in the 1960's were surprised by the writings
of Dr. Thomas Szasz.29 Dr. Szasz became famous for his theory of non-
schizophrenia,30 wherein he proposed that schizophrenia and other
mental disorders were merely "semantic artifacts" which did not ex-
ist. 1 He argued that schizophrenics suffer from a "fake disease" and
for a disease to be a true disease, "it must somehow be capable of
being approached, measured, or tested in a scientific fashion."' 32 These
theories prompted lawyers to question whether society should have the
ability to involuntarily commit individuals who had not committed
crimes and if so, what Due Process safeguards were required. 33

At the same time, John F. Kennedy was elected in 1960 and
brought to the presidency a personal interest in enacting legislation in
the mental health arena.3 4 The President's sister suffered from both re-
tardation and mental illness. 5 President Kennedy appointed a commit-
tee to review the existing mental health structures and to make propos-
als." The committee proposed "strengthening of non-institutional
services, rather than massive subsidization of existing, anachronistic,
state public mental institutions. 37

The result was the development of the Community Mental Health
Center (CMHC). As President Kennedy pronounced, "reliance on the
cold mercy of custodial isolation [would] be supplanted by the open

"' ISAAC & ARMAT, supra note 1, at 20 (citing ALBERT DEUTSCH, THE MENTALLY ILL IN
AMERICA 229, 506 (1949)).

's ISAAC & ARMAT, supra note 1, at 20.
" Grant H. Morris, The Supreme Court Examines Civil Commitment Issues: A Retrospec-

tive and Prospective Assessment, 60 TUL. L. REV. 927, 928 (1986) [hereinafter Morris].
30 TORREY, supra note 14, at 165.
31 Id.
32 Id.
" Morris, supra note 29, at 928.
'4 ISAAC & ARMAT, supra note 1, at 76.
"Id.
30 Id.
'T Id. at 77.
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warmth of community concern and capability."" Thus began the pro-
cess of deinstitutionalization.

II. REFORMS SINCE 1960

A. Deinstitutionalization

After World War II, some members of the psychiatric profession
began to believe that the state hospitals were not only inhumane, but
that they were not needed.39 They began to believe that "they could
end not only the scourge of mental illness but all social ills, from war to
juvenile delinquency, through a new preventive community psychia-
try."'40 Additionally, the acceptance of tranquilizing drugs in the late
1950's helped open the doors of the state hospitals.41

These and other factors led to the development of the deinstitu-
tionalization movement which had three essential components:

1. the prevention of inappropriate mental hospital admissions through the
provision of community alternatives for treatment;

2. the release to the community of all institutional patients who have
been given adequate preparation for such change; and

3. the establishment and maintenance of community support systems for
non-institutionalized persons receiving mental health services in the
community.

41

Advocates for this movement found a receptive audience in Presi-
dent Kennedy and in 1963, Congress enacted the Community Mental
Health Centers Act.43 In order for the Community Mental Health
Centers (CMHC's) to receive federal aid, they were required to pro-
vide in-patient, out-patient, partial hospitalization, emergency and con-
sultation education services. Congress saw the chief purpose of the
CMHC's as to reduce the existing state hospital populations. 6 How-
ever, despite the established requirements for federal funding, services

" Id. at 78 (citations omitted).
I0 Id. at 67.

40 Id.
41 Morris, supra note 29, at 927.
" Wilkinson, supra note 18, at 1320 (citation omitted).
" Morris, supra note 29, at 927 n.3.
44 Id.
4" ISAAC & ARMAT, supra note 1, at 80.
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directed to the chronic patient were ignored." Additionally, there was
no mandate for coordination between the CMHC's and the state hospi-
tals."7 According to one study, the CMHC regulations prescribed:

no plans, mechanisms, nor procedure to guide centers in determining their
relationship to state hospitals; no methods to divert potential state hospital
admissions to community mental health centers; and no procedures whereby
patients released from state hospitals could be rehabilitated and assisted back
into the community. Indeed, the regulations contain not a single reference to
the goal of supplanting state hospitals! 4 8

It quickly became obvious that patients with serious mental disor-
ders were being ignored.' 9 Instead, the CMHC's preferred treating
"good patients,' 60 also known as the "worried well."'51

Thus the deinstitutionalization movement gave rise to the myth
that "a falling mental hospital census necessarily indicates success in
treating the mentally ill."'52 In fact, with respect to the chronically
mentally ill, society is not performing as well as it is capable.5 3 There-
fore, despite the fact that there is support for the idea that many seri-
ously mentally ill patients can be treated successfully in the community
if they receive adequate treatment and support, the goals of deinstitu-
tionalization have not been fully realized. 54 Thus, through deinstitu-
tionalization, many chronically ill patients "fall between the cracks" of
the health care follow up system. 55 As a result, many end up home-
less, 56 trans-institutionalized,57 subject to the "revolving door, "58 or re-

46 Id. at 81.
47 Id. at 82.
48 TORREY, supra note 14, at 230.
49 Id.
60 Wilkinson, supra note 18, at 1323.
51 TORREY, supra note 14, at 230-31. The term "worried well" refers to individuals with

interpersonal problems or stress management problems as opposed to those with chronic physically
oriented mental disabilities.

8 Wilkinson, supra note 18, at 1324 (citation omitted).
583 Id. at 1325.

Jillane T. Hinds, Involuntary Outpatient Commitment for the Chronically Mentally Il1,
69 NEB. L. REv. 346, 348-49 (1990) (citations omitted) [hereinafter Hinds].

85 Kaufman, supra note 10, at 334.
86 Id. The homeless represent "a new lifestyle made possible in part by [the] policy of dein-

stitutionalization of the mentally ill." Hermann, supra note 6, at 83-84. Exposure to the mentally
ill in city streets and parks should arouse public awareness, public indignation, and demands that
the seriously mentally ill be treated more humanely than being dumped onto our nation's side-
walks. TORREY, supra note 14, at xiii. Instead, some communities respond by trying to transfer
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turn to the care of their families.59

The burdens on families who live with a mentally ill relative merit
special attention here because, unlike the homeless mentally ill whom
we encounter so frequently in our cities, the families of the mentally ill
and their ill relative often suffer in silence, often because of the stigma
of mental illness which they strive to avoid.6"

For these families, life with their ill family member can be almost
unendurable and has been likened to "the interval waiting for a time
bomb to explode."61 Trivial problems consequently become magnified
and substantial problems become overwhelming as family members
blame themselves, one- another and the patient.6 2 The needs of other
members of the family can be neglected and family finances can be put
into complete disarray.6 3 For these families, love and compassion are
not enough, yet they feel their only option is to put up with the torture
or commit their loved ones to homelessness.64

B. Procedural and Substantive Rights of Patients

1. Procedural Rights

In addition to the deinstitutionalization movement, the 1960's saw
the courts taking active steps to assure the rights of the mentally ill
were protected. Procedural rights are most often discussed with respect
to involuntary commitment proceedings or the standards that must be
met to keep an involuntarily committed patient in the hospital.

the problem via what is sometimes referred to as "Greyhound Therapy" whereby the mentally ill
are taken to bus terminals and shipped off to other cities. Id. at 2.

57 Wilkinson, supra note 18, at 1324 (citations omitted). Trans-institutionalization is the
phenomenon in which former mental patients end up in prisons, nursing homes, or boarding homes
where therapy or care may be worse than in mental hospitals. Id.

58 Morris, supra note 29, at 927. Involuntary commitments of the mentally ill were no longer
life sentences. Instead, "crises intervention resulted in short-term confinement of the patient only
until the mental condition was stabilized. The patient was quickly returned to society." Id. See
also Hinds, supra note 54, at 351. "Without treatment, these individuals deteriorate[d] in the
community until they once again [met] the commitment criteria and [were] rehospitalized."

1g TORREY, supra note 14, at 9. "Families of persons with schizophrenia are the single most
important primary care providers."

60 Id. at 5.
61 Id. at 273.
6* Id.
63 Id. at 274.
" ISAAC & ARMAT, supra note 1, at 252.
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In O'Conner v. Donaldson,5 the Supreme Court considered the
rights of an involuntarily civilly committed mental patient who had en-
gaged in no criminal activity. Kenneth Donaldson's father had initiated
commitment proceedings against his son whom he thought was suffer-
ing from "delusions." 66 For fifteen years, Kenneth was kept in custody
against his will at a state mental hospital in Florida.6 7 During his fif-
teen year confinement, Donaldson frequently, though unsuccessfully,
demanded his release on numerous grounds including: that he was not
mentally ill; that he was not dangerous to anyone; and that, in any
event, he was not being treated for his alleged illness. 68 Instead of fo-
cusing on the initial commitment, the case focussed on Donaldson's fif-
teen years of subsequent confinement.69

Testimony at trial revealed that Donaldson had posed no danger to
others either during his confinement or at any point in his life. 70 Fur-
thermore, at trial, evidence showed his confinement was "a simple re-
gime of enforced custodial care, not a program designed to alleviate or
cure his supposed illness." '71

In the lower court decision, the jury had returned a verdict for
Donaldson and the key point was the jury instruction which read:

Now, the purpose of involuntary hospitalization is treatment and not mere
custodial care or punishment if a patient is not a danger to himself or others.
Without such treatment there is no justification from a constitutional stand-
point for continued confinement unless you should also find that [Donaldson]
was dangerous to either himself or others."'

The Court of Appeals affirmed holding that when the rationale for
confinement is that the patient is in need of treatment, then the Consti-
tution requires that the patient in fact receive minimally adequate
treatment .7 However, its opinion implied that a state may permissively
confine a mentally ill person against his will to treat the illness, even if

6 422 U.S. 563 (1975).
id. at 565.

07 Id. at 564.
" Id. at 565.
69 Id. at 567.
10 Id. at 568.
11 Id. at 569.
2 Id. at 570.

I1 Id. at 572.
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he is not dangerous to himself or others.74

The Supreme Court sidestepped the issue of whether mentally ill
persons dangerous to themselves have a right to treatment upon com-
pulsory confinement by a state.75 Additionally, the court declined to
"decide whether, when, or by what procedures, a mentally ill person
may be confined by the state on any of the grounds which, under con-
temporary statutes, are generally advanced to justify involuntary con-
finement of such a person."'76 The Court has been criticized for failing
to decide these issues."

The Court instead held that "[a] finding of 'mental illness' alone
cannot justify a state's locking a person up against his will and keeping
him indefinitely in simple custodial confinement .. .there is still no
constitutional basis for confining such persons involuntarily if they are
dangerous to no one and can live safely in freedom. ' 78 This is often
viewed as the leading case setting forth the general parameters for in-
voluntary civil commitment. 79 The dangerousness standard in O'Conner
v. Donaldson has been incorporated into many involuntary commitment
statutes with the result of making involuntary commitment proceedings
more difficult. However, the "dangerousness" requirement is loosened
in footnote nine of Justice Stewart's opinion where he said:

[o]f course, even if there is no foreseeable risk of self-injury or suicide, a
person is literally "dangerous to himself" if for physical or other reasons he is
helpless to avoid the hazards of freedom either through his own efforts or with
the aid of willing family members or friends. 0

In Addington v. Texas,81 the issue before the court was what stan-
dard of proof was required by the 14th Amendment in a civil proceed-
ing to commit an individual involuntarily for an indefinite period of
time.82 In reaching its decision, that court realized it had to "assess
both the extent of the individual's interest in not being involuntarily
confined indefinitely and the state's interest in committing the emotion-

74 Id. at 572-73.
75 Id. at 573.
76 Id.
7 Morris, supra note 29, at 934.
18 O'Connor v. Donaldson, 422 U.S. at 575.
71 Newell, supra note 11, at 284.

O'Connor v. Donaldson, 422 U.S. at 574 n.9.
81 441 U.S. 418 (1979).
82 Id. at 419-20.
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ally disturbed under a particular standard of proof. Moreover, [it] must
be mindful that the function of the legal process is to minimize the risk
of erroneous decisions. '"83

The Court recognized that civil commitment constitutes a signifi-
cant deprivation of liberty,84 and that a person committed can be stig-
matized.86 Consequently, the Court concluded that "the individual's in-
terest in the outcome of a civil commitment proceeding is of such
weight and gravity that due process requires the state to justify confine-
ment by proof more substantial than a mere preponderance of the evi-
dence." 86 On the other hand, the "beyond a reasonable doubt" stan-
dard was rejected because it may have had the effect of undermining
the state's efforts to serve the legitimate interests of both the patient
and the state. In effect, the court struck a fair balance and settled on
the "clear and convincing evidence" standard. 8

2. Substantive Rights

The principle considerations when evaluating the substantive
rights of the mentally ill are the individual's right to treatment and
right to refuse treatment. The focus is primarily on antipsychotic drugs
used in treatment of the chronically mentally ill. Proponents of their
use argue that although drugs cannot cure mental illness, they can
limit some of its more debilitating symptoms, allow the individual to
function outside a mental hospital, lead to shorter hospital stays and
allow for a more meaningful existence.89 On the other hand, there are
those who advocate a right to refuse treatment with these drugs be-
cause the administration of these drugs is often imprecise90 and fre-
quently causes serious, long-lasting and potentially disruptive side-
effects.91

83 Id. at 425.
S Id.
86 Id. at 426.
86 Id. at 427.
8" Id. at 430.

" Id. at 431.
McCarron, supra note 9, at 481.

90 Id. at 483.
91 Id. at 482.
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a. Right To Treatment

An early case in support of the right to treatment is Wyatt v.
Stickney.92 Wyatt is considered remarkable as an example of the judi-
cial activism of the 1970's. 3 What began as a suit to address the rights
of employees at state hospitals became an examination of the plight of
patients and a vehicle for reform once shocking conditions were discov-
ered."4 Accordingly, the district court held the following:

[w]hen patients are [involuntarily] committed for treatment purposes they
unquestionably have a constitutional right to receive such individual treat-
ment as will give each of them a realistic opportunity to be cured or to im-
prove his or her mental condition . . . .Adequate and effective treatment is
constitutionally required because, absent treatment, the hospital is trans-
formed "into a penitentiary where one could be held indefinitely for no con-
victed offense." . . . The purpose of involuntary hospitalization for treatment
purposes is treatment and not mere custodial care or punishment9

A similar issue was treated by the Supreme Court in Youngberg v.
Romeo.9 6 In that case Nicholas Romeo, a 33 year old profoundly re-
tarded man was committed to a state facility on the petition of his
mother.9 7 While hospitalized, Romeo was injured many times due to
his own violence and the reactions of other residents to him. Conse-
quently, he was occasionally placed in restraints to protect himself and
others in the hospital. 8

Romeo brought an action asserting a claim to safe conditions, 9

and a constitutional right to minimally adequate habilitation.100 The
Court ruled that "respondent's liberty interests require training to en-
sure safety and freedom from undue restraint."' 1

Once this right is established, the remaining dilemma is to deter-
mine who should decide if minimally adequate treatment has been pro-

92 325 F. Supp. 781 (M.D. Ala. 1971).
'3 Edward H. Stevens, Wyatt v. Stickney Concludes With a Whimper, A.B.A. COMM'N ON

THE MENTALLY DISABLED, 11 MENTAL AND PHYs. DISAB. L. REP. 139, 139 (March/April 1987).
94 Id.
05 Wyatt v. Stickney, 325 F.Supp. at 784 (citations omitted).

457 U.S. 307 (1982).
97 Id. at 309.
98 Id. at 310-11.

Id. at 315.
100 Id. at 316.

I01 Id. at 319.
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vided. The Court in Youngberg v. Romeo addressed that issue as well.
The Court believed deference should be given to the judgment of quali-
fied professionals 0 2 and consequently held:

the decision, if made by a professional, is presumptively valid; liability may be
imposed only when the decision by the professional is such a substantial de-
parture from accepted professional judgment, practice, or standards as to
demonstrate that the person responsible actually did not base the decision on
such a judgment.10 3

b. Right to Refuse Treatment

As mentioned above, anti-psychotics alleviate major disruptions of
mental illness, but also have equally disruptive side effects.104 In evalu-
ating the right of the patient to refuse treatment, the result must bal-
ance all the relevant concerns and develop a workable procedure for
ensuring that persons committed to mental institutions are able to exer-
cise their right to medical self-determination without sacrificing good
psychiatric care.1 0 5

In Mills v. Rogers,10 the Supreme Court considered "whether in-
voluntarily committed mental patients have a constitutional right to re-
fuse treatment with antipsychotic drugs."10 The Court believed that
both the substantive and procedural issues were mixed with state
law.108 The Court's concern was that the state may provide greater sub-
stantive procedural protection of the relevant liberty interests.10 9 There-
fore, the Court held:

[u]ntil certain questions have been answered, we think it would be inappropri-
ate for us to attempt to weigh or even to identify relevant liberty interests that
might be derived directly from the Constitution, independently of state law. It
is this Court's settled policy to avoid unnecessary decisions of constitutional

102 Id. at 322.
100 Id. at 323.
10, McCarron, supra note 9, at 477.
100 Catherine E. Blackburn, The "Therapeutic Orgy" and the "Right to Rot" Collide: The

Right to Refuse Antipsychotic Drugs Under State Law, 27 Hous. L. REV. 447, 448 (1990).
'" 457 U.S. 291 (1982).
107 Id. at 293.
108 Id. at 299.
109 Id. at 303.
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issues.'"0

The right to refuse treatment was also directly addressed in Ren-
nie v. Klein"" and Rogers v. Okin."2 The Rennie court based the right
to refuse treatment, in the absence of an emergency, on the right of
privacy. 113 "The right of privacy is broad enough to protect one's
mental processes from governmental interference.""1 4 In reaching its
decision, the Court rejected Rennie's First and Eighth Amendment
claims.11 5

For those who advocate that treatment must be made more acces-
sible to the mentally ill, the significance of the case is that the Court
also holds that the right to refuse treatment is not absolute and identi-
fies three factors to consider in overriding the patient's right to re-
fuse. " 6 First, under the state's police power, and the hospital's duty to
safeguard its other patients and staff, the patient cannot be free to both
refuse his medication and inflict harm on others.1 17 Secondly, medica-
tion may be administered after some hearing on the issue of compe-
tency is held.118 However, the factfinder at the hearing may consider
that the refusal of treatment may be based on the underlying mental
illness which is often characterized by an inability to recognize and
understand the severity of the problem." 9 Finally, medication may be
forcefully administered if it is the least restrictive alternative. 120

On appeal, the Third Circuit upheld a constitutional right to re-
fuse treatment.' 2 ' The Supreme Court adhered to the "accepted profes-
sional judgment" standard as announced in Youngberg v. Romeo and
declined to adopt the "least intrusive means" analysis and remanded. 22

The Third Circuit subsequently affirmed its previous decision without

110 Id. at 305.
11 462 F. Supp. 1131 (DN.J. 1978).

11 738 F.2d 1 (1st Cir. 1984).
11 Rennie v. Klein, 462 F. Supp. at 1144.
114 Id.
:5 Id. at 1143-44.
16 Id. at 1145.

117 Id.
I8 Id. at 1145-46.

11 Id. at 1146,
10 Id.
111 Rennie v. Klein, 653 F.2d 836 (3d Cir. 1981) (en banc), vacated, 458 U.S. 1119 (1982).
" 458 U.S. 1119 (1982).
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relying on the "least restrictive means" standard. 123

The First Circuit in Rogers v. Okin124 also held that patients have
a right to refuse treatment.1 2 5 The Court based its decision on the pa-
tients' substantive rights as defined by the Supreme Judicial Court of
Massachusetts.' 2 With respect to the patients' competency to refuse
treatment, the First Circuit held:

1. [c]ivil involuntary commitment of a person to a state mental institu-
tion does not constitute a determination of incompetency to make treatment
decisions. "[T]he right to make treatment decisions is an essential element of
the patient's general right 'to manage his affairs.'"

2. A patient declared to be incompetent is entitled to a "substituted judg-
ment" treatment decision. The decision does not attempt to determine the
objective "best interests" of the patient, but rather seeks to approximate with
as much accuracy as possible the actual, subjective wants and needs of the
patient.1

t 7

However, like the Rennie court, this court also believed the right
to refuse treatment was not absolute. It held:

4. "only if a patient poses an imminent threat of harm to himself or
others, and only if there is no less intrusive alternative to antipsychotic drugs,
may the Commonwealth invoke its police powers without prior court approval
to treat the patient by forcible injection of antipsychotic drugs over the pa-
tient's objection."

5. The state may, under its parens patriae power, treat a patient "against
his will to prevent the 'immediate, substantial, and irreversible deterioration
of a serious mental illness,' . . . , in cases in which 'even the smallest of
avoidable delays would be intolerable.' "1128

Thus even though the Rennie and Rogers courts both recognize
the patient's right to refuse treatment, they also recognize that the
right is not absolute. One rationale for overriding the right to refuse
treatment is the realization that refusing treatment is a manifestation

Ms Rennie v. Klein, 720 F.2d 266, 270 (3d Cir. 1983).
124 738 F.2d 1 (1st Cir. 1984).
121 Id. at 6.
13 The court found that "Massachusetts law requires 'greater protection of relevant liberty

interests than the minimum adequate to survive under the Due Process Clause.'" Id. at 8.
117 Id. at 6 (citations omitted).
"I Id. (citations omitted).
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of the disease itself and not an autonomous expression deserving
safeguarding. 29

Although the right to treatment and the right to refuse treatment
are fundamental rights apparently in conflict, especially when viewed
by psychiatrists and lawyers,1a° a hierarchical ranking of these rights
allows them to coexist.1 3' We must first guarantee the right to treat-
ment before considering the right to refuse it. 32 Considering the state
interests and the needs of the mentally ill, some coercion in psychiatric
treatment is necessary, however, such treatment must be administered
with humility and self-scrutiny.' a

III. METHODS OF PROVIDING ACCESS TO TREATMENT

This section will focus on how adequate treatment may be pro-
vided once it has been determined to be necessary. First, the focus will
be on involuntary commitments and the appropriate criteria. Then, this
section will conclude by briefly discussing other available options for
providing access to adequate treatment.

A. Involuntary Commitment

A young woman is observed to be living in a train station for several
days. She asks passers-by for money but otherwise does not bother them. She
is often seen talking to herself or to imaginary people. A newspaper reporter
talks with her and discovers she is a college graduate who has been recently
released from a psychiatric hospital. The woman's conversation does not make
sense. A policeman takes her to the local psychiatric hospital but the psychia-
trists there refuse to admit her because they say she has done nothing to sug-
gest that she is a danger to herself or others. She also indicates unwillingness
to go back into the hospital voluntarily. She returns to the train station. A few
days later she is found raped and murdered nearby."u

This shocking story reveals the potential clash of ideals to be found

:29 Hull, supra note 23, at 80 (citation omitted).
380 Shari Lynne Kahn, Comment, The Right to Adequate Treatment Versus the Right to

Refuse Antipsychotic Drug Treatment: A Solution to the Dilemma of the Involuntarily Commit-
ted Psychiatric Patient, 33 EMORY L.J. 441, 442-43 (1984).

131 Id. at 444.
131 TORREY, supra note 14, at 327 (citation omitted).
188 Roth, supra note 13, at 141.
13 TORREY, supra note 14, at 315.
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in modern society's ongoing debate over how to most effectively treat
our nation's mentally ill. On one side, psychiatrists such as Dr. Thomas
Szasz and civil liberties attorneys such as Bruce Ennis of the American
Civil Liberties Union, are opposed to involuntary hospitalization.
They argue that, in a society where people are free to smoke, drink,
climb mountains or race cars, people should be free to do as they wish
with their bodies as long as nobody else is harmed. " " To support their
position, they claim that the loss of liberty, potential for abuse and
stigma associated with psychiatric hospitalization are too great to jus-
tify involuntary commitment.1 37 With respect to the young woman at
the train station, they view her death as a tragedy, but believe that the
price you pay for liberty is that a few people may get killed."'

On the other hand, those who support involuntary hospitalization,
most psychiatrists, policemen, and mental health workers who face
these crises on a daily basis, " 9 believe people should be hospitalized.
They base this belief on the fact that the patients are either unable to
care for themselves because of their illness or dangerous to themselves
or others. "1 0 As both sides continue to debate, the treatment needs of
the mentally ill are being neglected to the extent that "when the social
history of our era is written, the plight of these persons will be recorded
as a national scandal." 1

The interplay between law and medicine is clearly evident in invol-
untary commitment proceedings where a legal determination involves a
diagnosis from a field of medicine that is inexact by nature.14 2 The ba-
sic purpose of commitment laws is to enable mentally ill individuals to
be forcibly hospitalized so they can be treated.14 3 The basic procedures
are as follows. First, a petition for commitment of the person thought
to be mentally ill is initiated. Second, the petitioner asks a physician to
examine the person. If the examiner agrees the person is mentally ill
and meets the commitment criteria, then his report is attached to the

135 Id.
1se Id. at 316.
187 Id.

I" Id. at 316-17.
"9 Id. at 317.
140 Id.
14 Id. at 3.
14 Susan S. Septimus, Coping With the Texas Mental Health Code, Involuntary Commit-

ment, 29 THE HOUSTON LAWYER 40, 40 (September/October 1991).
143 TORREY, supra note 14, at 181.
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petition. The examination can take place anywhere, including the per-
son's home. Third, if the person refuses to be examined, the petitioner
can sometimes file a sworn statement that the person is dangerous or
gravely disabled. This permits a police officer to bring the person to the
hospital for an examination. Fourth, the examining psychiatrist decides
whether or not the patient meets the statutory commitment criteria. If
yes, emergency commitment, usually seventy-two hours, begins. Fifth,
after seventy-two hours, the patient is released unless the director of
the hospital or a family member files a petition for long term commit-
ment. If this is done, the patient can usually be held until a hearing.
Finally, the hearing for long term commitment can be held in the hos-
pital or in a courtroom. The person alleged to be mentally ill is present
unless it would be harmful to his health. The person is represented by
an attorney, appointed by the state if necessary, and due process ap-
plies. The examining psychiatrist, family members and the person al-
leged to be ill testify.""'

Commitment laws are state laws and they vary from state to
state. " The primary differences among the states' procedures are
those concerning the grounds used for commitment and the standard of
proof." 6 State legislatures have vacillated between tightening and loos-
ening commitment laws. 1 7 The recent trend is for legislators to restrict
their reliance on the parens patriae power and rely more on the police
power to justify involuntary commitments. " 8 The result has been less
concern for the individual patient's needs and greater concern for a
person's dangerousness which is a legal standard as opposed to a medi-
cal one. " 9 Unfortunately, dangerousness is the one characteristic of
mental illness that doctors are unable to predict with reasonable scien-
tific certainty. 50

Despite the fact that the Supreme Court has held that dangerous
conduct may include evidence of gross self-neglect,' 3 ' problems arise

14 Id. at 181-82.
145 Id. at 180.
146 Id. at 183.
147 ISAAC & ARMAT, supra note 1, at I11.
14 Hermann, supra note 6, at 94.
149 Id.

5 Lois G. Forer, Law and the Unreasonable Person, (The 1986 Jonas Robitscher Memorial
Lecture in Law and Psychiatry), 36 EMORY L.J. 181, 196 (1987) (citation omitted).

.. O'Connor v. Donaldson, 422 U.S. 563, 574 n.9 (1975). "[Elven if there is no foreseeable
risk of self injury or suicide, a person is literally 'dangerous to himself' if for physical or other
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when one tries to quantify dangerousness. How dangerous must the
person be? 52 Because this is a difficult question to answer, the result is
that too many mentally ill individuals are not receiving required treat-
ment. As a result, many mentally ill individuals are now homeless and
their homelessness is evidence that their civil liberties have been pro-
tected."' 3 However, "[t]he liberty of psychotic persons to sleep in the
streets of America is hardly a cherished freedom, but a cruel and im-
moral consequence of failed libertarian reform." 15" Consequently, the
dangerousness standard is an unworkable standard.

As an alternative, courts should focus on whether the mentally ill
person is competent to make an informed decision regarding treatment.
The common law doctrine of informed consent has long been recog-
nized as protecting the individual's right to decide whether or not to
undergo medical treatment. 55 The elements of informed consent are:
voluntariness, knowledge and competency. 56 Older opinions held that
involuntarily committed persons were presumed incompetent to make
treatment decisions.1 17 However, that view has changed recently and
the law now favors a presumption of competency. 158

Although "it makes no sense to presume incompetence from the
fact of mental illness alone, it also does not make sense to presume that
all mentally ill persons are competent to make a rational treatment de-
cision."159 In most instances, it will be up to the states to develop a
procedure for adjudicating the competency of the involuntarily commit-
ted. As guidance however, they should consider two elements common
to most definitions of competency: "the capacity to assimilate relevant
facts, and an appreciation or rational understanding of one's situation
as it relates to the facts."1 60 Studies have shown that as few as thirteen
percent of the seriously mentally ill even realize they are ill. 61 Under

reasons he is helpless to avoid the hazards of freedom either through his own efforts or with the
aid of willing family members or friends." Id.

"I TORREY, supra note 14, at 317.
15 Newell, supra note 11, at 279-80.
164 TORREY, supra note 14, at 319.
'. McCarron, supra note 9, at 485.
'B Id.
157 Id.
'" Hull, supra note 23, at 81 (citation omitted).
16 Hermann, supra note 6, at 100.
o McCarron, supra note 9, at 486.

' TORREY, supra note 14, at 318. This particular study was conducted on schizophrenics.
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such a standard, many of the mentally ill individuals will be adjudi-
cated incompetent to make their own treatment decisions. Conse-
quently, a responsible party will have to be appointed to give substitute
consent for the ill patient."' 2 It is critical that this party, whether a
doctor or court appointed guardian make a decision truly in the best
interest of the patient. If doctors are permitted to make the decision,
then the medical profession will be making decisions in accord with its
expertise which entails diagnosing illness and not predicting
dangerousness.163

B. Other Possibilities

Stricter commitment standards have prompted other schemes to
attempt to facilitate access to medical treatment for those in need.
While they all can potentially alleviate the current crisis, each has
weaknesses as well.

1. Outpatient Commitment

In response to the need for continued treatment in the face of
stricter commitment laws and the perceived need for alternatives to in-
stitutionalization, some states have developed systems and criteria for
outpatient commitment.' Essentially, this is an attempt to provide an
effective alternative to the chronically ill who cannot be legally institu-
tionalized under current standards. 165 It is hoped that a lower standard
for commitment on an outpatient basis will provide earlier treatment
for the never-before committed or continued treatment for the dis-
charged chronically mentally ill patient. 6 Thus, a greater number of
those in need can be reached and the lower standard provides a middle
ground for judges who believe treatment will be beneficial to the indi-
vidual and to society as a whole, but who previously may have been
reluctant to involuntarily commit. 167 Utilization of outpatient commit-
ment services has resulted in fewer hospital re-admissions and im-

'6' McCarron, supra note 9, at 487.
16 Hermann, supra note 6, at 103.
1 Wilkinson, supra note 18, at 1314. See also, GA. CODE ANN. § 37-3-93(a) (Supp. 1987).
'e Wilkinson, supra note 18, at 1327.
:" Hinds, supra note 54, at 406.
107 Wilkinson, supra note 18, at 1341-42.
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proved functioning,"' perhaps because it allows for monitoring of pa-
tients' conditions in society.169

The weakness of outpatient commitment is that patients seldom
seek it voluntarily."' Therefore, mandating outpatient commitment
also involves a balancing of the patients' interest in being free from
unwanted treatment against the state's police power and parens patriae
power interests and the families' interest in providing care for their
loved one."' Consequently, the statutory criteria must be clear or else
this potentially beneficial treatment scheme will be underutilized.1 72

Additionally, treatment under this scheme is primarily through the
use of medications. In order for outpatient commitment to be success-
ful, it must be able to withstand the challenge of those who advocate
for a right to refuse treatment. 73 Finally, those who support this re-
gime of treatment must guarantee that there will be adequate funding
and treatment available for those involuntarily committed to outpatient
treatment.1 74

2. Ulysses Contracts

Proponents of Ulysses contracts assert that the patient may, at a
time of remission from his mental illness, enter into a binding contract
authorizing doctors to provide necessary care in the event of a re-
lapse.1 7 5 These proponents believe Ulysses contracts merit consideration
because they provide for patient autonomy with respect to future treat-
ment decisions.1 7 However, the weakness of the contracts is in the de-
termination of when the patient is in remission. If the decision is made
while the patient is still suffering from the effects of mental illness, it is
arguably not a rational decision. Furthermore, questions of competency
to contract will arise.

16 Hinds, supra note 54, at 351.
169 Id. at 352.
170 Id.
171 Id. at 353.
178 Wilkinson, supra note 18, at 1315.
178 Hinds, supra note 54, at 406.
"' Wilkinson, supra note 18, at 1343.
178 Delila M.J. Ledwith, Note, Jones v. Gerhardstein: The Involuntarily Committed Mental

Patient's Right to Refuse Treatment With Psychotropic Drugs, 1990 Wis. L. REV. 1367, 1395-96
(1990).

176 Id. at 1396.
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3. Other Suggestions

One solution suggested is to use an agency model where indepen-
dent "treatment evaluators" comparable to Administrative Law
Judges, and having both legal and medical training, would be put into
place to oversee treatment decisions while considering both the pa-
tients' rights and the hospitals' rights. 17

7 Other possibilities include
emergency room injections, treatment at home with public health
nurses, day hospitals and crisis homes. 17 8 It is imperative to note, how-
ever, that regardless of what possible solution is being considered, the
overriding concern must always be what method of treatment will be
most beneficial to the patient.

CONCLUSION

The trauma and suffering of chronic mental illness is pervasive to-
day. The mentally ill can be found suffering in silence in their families'
homes as well as among the nation's homeless population. In a society
where one out of one hundred will be stricken with schizophrenia, the
problem cannot be ignored.

The tragedy of mental illness is that, although the medical profes-
sion is becoming increasingly capable of easing the suffering and help-
ing the mentally ill live more productive lives, the mental health bar
has made access to the improved treatments increasingly difficult. To
improve the plight of the mentally ill, treatment must be provided to
them even if it is not voluntarily sought.

In advocating looser commitment standards, this comment is not
ignoring the civil rights of the patients. The loss of liberty and stigmati-
zation associated with commitment to a mental hospital are undenia-
ble. Instead, this author believes these liberty interests of the patient
must be balanced against the patients' right to live a more "normal"
and productive life which adequate treatment can often provide. Ulti-
mately, in justifying such involuntary treatment, courts and legislatures
should recognize that the diseased organ is the brain and place their
emphasis on the patients' right to be free from illness and possess ra-
tional thoughts.

Joseph T. Carney

Roth, supra note 13, at 159.
178 TORREY, supra note 14, at 177-78.
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