
COMMENTS
JUST DON'T GOT NO CLASS: THE SUPREME COURT, THE

QUESTION OF CLASS DEFINITION UNDER 42 U.S.C.
§ 1985(3) AND THE OPERATION RESCUE CASES

As a practical legal matter . . federal court jurisdiction, backed up by fed-
eral marshals, is as necessary in combatting the illegal blockades of Operation
Rescue now as it was in combatting the murderous gang violence of the Ku
Klux Klan in 1871.

INTRODUCTION

The battle against abortion has literally moved into the streets sur-
rounding women's health clinics. The most publicized example of this
activity is the "rescue" protest, as staged in cities across the country by
the pro-life organization Operation Rescue. In order to achieve their
goal of shutting down health clinics, and thereby prevent women from
having abortion procedures performed, Operation Rescue blocks the
driveways leading to the clinics, tampers with clinic locks and renders
them impossible to open, and frustrates or delays police action by mov-
ing very slowly on removal and refusing to identify themselves to book-
ing officers.

The leaders of Operation Rescue are aware of the illegality of
their actions and yet manage to prevent effective prosecution by over-
whelming the local law enforcement authorities' ability to maintain or-
der by the sheer size of the protests. "Swamping the criminal justice
system is indeed the openly stated goal of Operation Rescue. The
group's founder recommends [that] organizers . . . 'should check how
overloaded [the] city's jail and court systems are. In many cities, the
courts and jails are too crowded to deal with rescue missions.' ''2

Although state causes of action and remedies, such as trespass and

Robert Abrams, 1871 Can Control Operation Rescue, N.Y.L.J., Jan. 29, 1992, at 39 [here-
inafter Abrams].

2 Id.
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interfering with business relationships, are available to address these
protests, it is desirable to bring these suits in federal court. "[Federal
injunctions . . . mean more than state injunctions. Federal injunctions
are supported by more weight, by more marshals, by more people will-
ing to make them work." To bring an action in federal court, plaintiffs
have been claiming a cause of action under 42 U.S.C. § 1985(3).

When the Ku Klux Klan Act, the predecessor of 42 U.S.C.
§ 1985(3), was passed in 1871 the intent was to give individuals a fed-
eral cause of action for the violation of federally-created rights by pri-
vate parties. This statute was passed in contemplation of protecting re-
cently emancipated blacks and their white sympathizers from racist
mob violence. A controversy exists as to whether the scope of the stat-
ute's provisions was intended to extend beyond this specific protection.

The language of the statute provides:

Depriving persons of rights or privileges. If two or more persons in any State
or Territory conspire, or go in disguise on the highway or on the premises of
another, for the purpose of depriving, either directly or indirectly, any person
or class of persons of the equal protection of the laws, or of equal privileges
and immunities under the laws, or for the purpose of preventing or hindering
the constituted authorities of any State or Territory from giving or securing to
all persons within such State or Territory the equal protection of the laws; or
if two or more persons conspire to prevent by force, intimidation, or threat,
any citizen who is lawfully entitled to vote, from giving his support or advo-
cacy in a legal manner, toward or in favor of the election of any lawfully
qualified person as an elector for President or Vice-President, or as a member
of Congress of the United States; or to injure any citizen in person or prop-
erty on account of such support or advocacy; in any case of conspiracy set
forth in this section, if one or more persons engaged therein do, or cause to be
done, any act in furtherance of the object of such conspiracy, whereby an-
other is injured in his person or property, or deprived of having and exercising
any right or privilege of a citizen of the United States, the party so injured or
deprived may have an action for the recovery of damages, occasioned by such
injury or deprivation, against any one or more of the conspirators."

3 Lyle Denniston, Abortion Blockade Case: Skepticism for Both Sides, AM. LAW., Jan./Feb.
1992, at 106 [hereinafter Denniston] (quoting John H. Schafer, Counsel for Alexandria Women's
Health Clinic, during oral argument before the Supreme Court).

42 U.S.C. § 1985(3) (1982).
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The Supreme Court has granted certiori to Bray v. Alexandria
Clinic5 to determine if § 1985(3) affords a federal cause of action for
the redress of the blockade of women's health clinics by Operation Res-
cue.6 The Court must determine if women, or participants in the prac-
tice of abortion, constitute a protected class under the statute; whether
the protesters had the requisite class-based, invidiously discriminatory
animus; and whether the clinic patients' right to interstate travel was
sufficiently implicated to trigger the statute.' Many of the lower federal
courts have recognized women seeking abortions as a class under
§ 1985(3) and have determined that anti-abortion groups such as Op-
eration Rescue are conspiring to interfere with these women's constitu-
tional right to interstate travel.8 The Supreme Court has been reluctant
to extend the scope of § 1985(3) beyond class-based animus aimed at
blacks and may not concur with the position of the majority of the
federal circuits.

In this comment, I will discuss the legislative history of the statute
and its interpretation by the Supreme Court. I will also discuss how the
various circuit courts interpret this statute when addressing the issue of
women as a class in the abortion protest cases, and whether these dif-
fering positions can be reconciled. Finally, I will attempt to predict the
Supreme Court's decision in the Bray case, based on the Court's past
decisions and on comments made during oral argument.

I. LEGISLATIVE HISTORY

The statute, now codified as 42 U.S.C. § 1985(3), was originally
part of the Act of April 20, 1871. This Act was a response to a mes-
sage from President Grant to Congress on March 23, 1871, which
warned of a "condition of affairs . . . in some States of the Union ren-
dering life and property insecure and the carrying of the mails and the

5 914 F.2d 582 (4th Cir. 1990), cert. granted, 111 S. Ct. 1070 (1991).
' Abortion - Ban on Obstructing Access to Clinics - 42 U.S.C. 1985(3), 60 U.S.L.W., Nov. 5,

1991, at 3331.
7Id.

8 See, e.g., New York Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1359 (2d Cir. 1989),
cert. denied, 110 S. Ct. 2206 (1990); Portland Feminist Women's Health Ctr. v. Advocates for
Life, Inc., 712 F. Supp. 165, 169 (D. Or. 1988); Roe v. Operation Rescue, 710 F. Supp. 577, 581
(E.D. Pa. 1989). But cf. Mississippi Women's Medical Clinic v. McMillan, 866 F.2d 788, 794
(5th Cir. 1989) ("To argue that... women are being denied the substantive right to an abortion
because of the 'atmosphere created' . . . would be to eviscerate the First Amendment.").
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collection of revenue dangerous."9 Grant was referring to the South's
violent resistance to Reconstruction, and he called upon Congress to
remedy this situation by enacting legislation. 10

The language initially submitted to the 42nd Congress provided
for a criminal provision outlawing certain conspiratorial acts done with
the intent "to do any act in violation of the rights, privileges, or immu-
nities of another person . . . ."" This language was deemed too broad,
and the present civil remedy was added. Representative Willard, the
draftsman of the civil remedy amendment, said that his language

provid[ed] that the essence of the crime should consist in the intent to deprive
a person of the equal protection of the laws and of equal privileges and immu-
nities under the laws; in other words, that the Constitution secured, and was
only intended to secure, equality of rights and immunities, and that we could
only punish by United States laws a denial of that equality."'

Similarly, Representative Shellabarger observed that

the object of the amendment is. . . to confine the authority of this law to the
prevention of deprivations which shall attack the equality of rights of Ameri-
can citizens; that any violation of the right, the animus and the effect of
which is to strike down the citizen, to the end that he may not enjoy equality
of rights as contrasted with his and other citizens' rights, shall be within the
scope of the remedies of this section. 3

The scope of protection was envisioned by some observers to be broad.
For example, Senator Edmunds stated "conspirac[ies] . . . formed
against a man because he was a Democrat, if you please, or because he
was a Catholic, or because he was a Methodist, or because he was a
Vermonter . . . this section could reach it."' 4 Although the supporters
of the legislation were adamant that the legislation cover private con-
spiracies, they were equally insistent that it was not intended to apply
to all tortious, conspiratorial interferences with the rights of others.15 It

' Novotny v. Great Am. Fed. Say. & Loan Ass'n, 584 F.2d 1235, 1239 (1978), vacated, 442
U.S. 366 (1979) (quoting Monroe v. Pape, 365 U.S. 167, 177-180 (1961)).

10 Id.

" Griffin v. Breckenridge, 403 U.S. 88, 100 (1971) (quoting CONG. GLOBE, 42d Cong., 1st
Sess., App. 68 (1871)).

'2 Griffin, 403 U.S. at 100 (quoting CONG. GLOBE, 42d Cong., ist Sess., App. 188 (1871)).
" Griffin, 403 U.S. at 100 (quoting CONG. GLOBE, 42d Cong., 1st Sess., App. 478 (1870)).
'" Novotny, 584 F.2d at 1242.

Griffin, 403 U.S. at 101.
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is this tension, the desire to cover private conspiracies without creating
a general federal tort law, that has led to the reluctance on the part of
the Supreme Court to spread the coverage of the statute beyond racial
confines, despite the evidence of a broader applicability.

II. SUPREME COURT DECISIONS

As the enthusiasm for Reconstruction decreased, federal courts re-
fused to apply the Ku Klux Klan Act to some rather egregious behav-
ior. For example, in United States v. Harris the Supreme Court sus-
tained a demurrer to an indictment, under the Act's conspiracy
provisions, of twenty southern whites charged with lynching a black.16

The Court declared such criminal penalties an unconstitutional usurpa-
tion of the states' role in protecting liberty and property. 17

The holding of Harris was reaffirmed in Baldwin v. Franks.'5 In
Baldwin, habeas corpus was granted to a member of a group that had
driven resident Chinese aliens out of town.' 9 This action was in viola-
tion of treaty rights of the Chinese citizens.2" The Court conceded that
the federal government might have the power to protect treaty rights of
the Chinese citizens through criminal sanctions.2 However, the Court
held that since the criminal provisions protected all privileges and im-
munities, they were invalid.22

A. Collins v. Hardyman 3

Collins represents another futile attempt to bring a cause of action
under § 1985(3). In Collins, a claim was brought under the civil con-
spiracy provisions originally contained in the Ku Klux Klan Act.", The
plaintiffs were members of a political club.25 The defendants allegedly
conspired and interfered with a scheduled meeting "for the reason that

'* See Harris, 106 U.S. 629 (1882).
17 Id.
18 See Baldwin, 120 U.S. 678 (1887).
19 Id.
20 Id.

21 Id.
22 Id.
" 341 U.S. 651 (1951).
24 See Id.
25 Id.
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the defendants did not agree with the political views of the plaintiffs."26

The Court held that the 1871 Act protected only against deprivations
of rights brought about by state action. The Court noted that the civil
rights cases fully developed the argument "that an individual or group
of individuals . . . cannot deprive anybody of their constitutional
rights, though they may invade or violate those rights."2 7 The Court
further stated that

it is clear that this statute does not attempt to reach a conspiracy to deprive
one of rights, unless it is a deprivation of equality, of 'equal protection of the
law,' or of 'equal privileges and immunities under the law.' That accords with
the purpose of the Act to put the lately freed Negro on an equal footing
before the law with his former master. The Act apparently deemed that ade-
quate and went no further.18

The effect of this ruling was to further reduce the Act's apparently
broad scope.

29

B. Griffin v. Breckenridge °

Griffin represents the first successful application of 42 U.S.C.
§ 1985(3). In Griffin, the white defendants blocked the automobile of
the black plaintiffs. The plaintiffs were forced out of their vehicle, held
captive with firearms, beaten with clubs and threatened with murder.
The defendants mistakenly believed that the black driver of the vehicle
was a civil rights worker. The petitioners filed a damages action under
42 U.S.C. § 1985(3), charging that respondents conspired to assault
petitioners, who were passengers traveling upon the federal, state and
local highways, for the purpose of preventing them "and other Negro-
Americans, through . . . force, violence and intimidation, from seeking
the equal protection of the laws and from enjoying the equal rights,
privileges and immunities of citizens under the laws of the United
States and the State of Mississippi," including the right to free speech,
assembly, association and movement, and the right not to be enslaved. 1

:6 Id. at 654.
7 Id. at 661.

2 Id.
" Novotny v. Great Am. Fed. Say. & Loan Ass'n, 584 F.2d 1235, 1239 (19.78), vacated, 442

U.S. 366 (1979).
:0 403 U.S. 88 (1971).
,1 Id. at 88.
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The district court relied on the Supreme Court's opinion in Collins
v. Hardyman, which construed the language of § 1985(3) as only
reaching conspiracies under color of state law, 2 and dismissed the
complaint for failure to state a federal cause of action. 3 The Court of
Appeals for the Fifth Circuit affirmed the judgment but expressed "se-
rious doubts" as to the "continued vitality" of Collins." The Supreme
Court determined that the legal developments in the intervening years
eliminated the constitutional problems that were perceived to exist at
that time."

The Supreme Court reviewed the language and legislative history
of the Statute and determined that it fully encompasses the actions of
private persons.36 It also noted that the language requiring intent to
deprive of equal protection, or equal privileges and immunities, means
that there must be some racial or perhaps otherwise class-based, invidi-
ously discriminatory animus behind the conspirators' action.3 7 The
Court also noted that the requirement of establishing invidiously dis-
criminatory motivations as an element of the cause of action would pre-
vent § 1985(3) from becoming a general federal tort law and be con-
sistent with the intent of the congressional purpose.38

The Court stated in a footnote it did not need to decide whether a
conspiracy motivated by invidiously discriminatory intent other than
racial bias would be actionable under § 1985(3), given the facts of this
case.89 As a result of this judicial restraint, the circuit courts have sub-
sequently been second-guessing the extent of the statute.

The Court then delineated the test under which a petitioner could
state a cause of action under § 1985(3). The complainant must allege:

1) that the defendants did conspire or go in disguise on the high-
way or on the premises of another,

2) for the purpose of depriving, either directly or indirectly, any
person or class of persons of the equal protection of the laws, or of
equal privileges and immunities under the laws, and;

" Collins v. Hardyman, 341 U.S. 651 (1951); see supra text accompanying notes 23-28.
See Griffin, 403 U.S. at 92.
Griffin v. Breckenridge, 410 F.2d 817, 823 (1969), reversed, 403 U.S. 88 (1971).
See Griffin, 403 U.S. at 95-96.
Id. at 96.

07 See Id. at 102.
38 Id.
'1 Id. at 102 n.9.
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3) that one or more of the conspirators did, or caused to be done,
any act in furtherance of the object of [the] conspiracy, whereby an-
other was

4a) injured in his person or property, or
4b) deprived of having and exercising any right or privilege of a

citizen of the United States."
In applying the allegations of the complaint to the requirements of the
statute, the Court noted that the conduct described "lies so close to the
core of the coverage intended by Congress that it is hard to conceive of
wholly private conduct that would come within the statute if this does
not."'41

The Court then determined that the statute was constitutional, be-
cause Congress has the power to enact legislation to protect the rights
of national citizenship, which includes the right to interstate travel.'2
The case was remanded to the district court where the petitioners
would have to prove that their federal right to interstate travel had
been impaired by the defendants' conspiracy.'3

Justice Harlan concurred in the opinion, but stated that he found
it unnecessary to rely on the "right to interstate travel" as a premise
for justifying federal jurisdiction under § 1985(3). 44 Although his rea-
soning was not offered, it may be inferred that Justice Harlan feared
that relying on the "right to interstate travel" as a premise for justify-
ing the decision would allow subsequent limitations to be placed on the
application of the statute to conspiracies depriving people of rights not
recognized as rights of national citizenship.

C. Great American Federal Savings & Loan Assn. v. Novotny4"

Novotny was an officer, director and loan officer of Great Ameri-
can Federal Savings and Loan Association (Association)." His allega-
tion stated that the Association had intentionally engaged in a course
of conduct with the intent to deny female employees of the Association
equal employment opportunities, and that when he expressed support

40 Id. at 102-3.
41 Id. at 103.
42 Id. at 105-107.
48 Id. at 107.
44 Id.
" 442 U.S. 366 (1979).
46 Id. at 368.
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for female employees at a meeting of the board of directors, his connec-
tion with the Association was abruptly terminated .4 Novotny claimed
damages under 42 U.S.C. § 1985(3), contending that he had been in-
jured as the result of a conspiracy to deprive him of equal protection
and equal privileges and immunities under the laws.48

The district court dismissed the complaint on the grounds that the
directors of a single corporation cannot, as a matter of law and fact,
engage in a conspiracy.4 9 The court of appeals reversed and held that
conspiracies motivated by an invidious animus against women are
within § 1985(3), and that Novotny, who was injured by this conspir-
acy, had standing to bring suit under this provision.50

The court of appeals noted that to bring a cause of action under
§ 1985(3), the petitioner must meet the threshold requirement of prov-
ing a class-based invidiously discriminatory animus, and that the pur-
pose of this requirement is to screen out a large number of § 1985(3)
claims.5 1 The class at issue in Novotny was women. The defendants in
Novotny contended that § 1985(3) could not have contemplated con-
spiracies against women, and therefore sex-based conspiracies could not
form the predicate for a cause of action under § 1985(3).52

The court addressed this argument by noting that the wording of
§ 1985(3) gives no basis for excluding women from its protection: the
language of the statute is actually attuned to the evolving idea of
equality." The court also noted that although the impetus of the bill
originated from concern about violence toward blacks and Union sym-
pathizers, the bill subsequently enacted did not contain any of these
limitations. 4 The court cited the language of Senator Edmunds regard-
ing conspiracies against Democrats, Catholics and Vermonters, and
how far this statute could reach, as evidence supporting a broader base
of application.5

In addition, the court noted the single reference to women in the

See Id. at 368-69.
48 See Id. at 369.
40 Id.
80 See Id. at 370.
6' Novotny v. Great Am. Fed. Say. & Loan Ass'n, 584 F.2d 1235, 1240-41 (1978), vacated,

442 U.S. 366 (1979).
"' See Id. at 1241.
53 Id.
"Id.
" See Id. at 1242; see supra text accompanying note 14.
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legislative history. In the debate on the scope of the term "privileges
and immunities" in the 1871 Act, Senator Trumbell sought to prove
that the right to vote was not a "privilege or immunity" because
women could not exercise the franchise: rights from which women were
admittedly excluded could not be "privileges and immunities." 56 The
court stated that the history of the statute therefore led them to deter-
mine that women should not be unnaturally cropped from the protec-
tion of § 1985(3). 57

The court then went on to determine if discrimination against
women was "invidious class-based" discrimination. It noted the Su-
preme Court's remarks in Frontiero v. Richardson" that "Congress it-
self has concluded that classifications based upon sex are inherently in-
vidious." "In discussing discrimination, the Court pointed out that sex,
like race and national origin, is an immutable characteristic . ..of
birth and that the sex characteristic frequently bears no relation to
ability to perform or contribute to society." 59 The court of appeals con-
cluded that

the fact that a person bears no responsibility for gender, combined with the
pervasive discrimination practiced against women, and the emerging rejection
of sexual stereotyping as incompatible with our ideals of equality convince us
that whatever the outer boundaries of the concept, an animus directed against
women includes the elements of a 'class-based invidiously discriminatory'
motivation."

The court then held that Novotny, as a male, had standing to sue under
§ 1985(3), that Title VII can be the source of a right asserted in a
§ 1985(3) action, and that intracorporate conspiracies come within the
scope of the section.

On appeal,61 the Supreme Court noted that § 1985(3) provides no
substantive rights itself but is merely a remedy for violations of the
rights it designates. The Court determined that the primary question
was whether a person injured by a conspiracy to violate a provision of
Title VII of the Civil Rights Act of 1974 is deprived of "the equal

" Id.
57 Id.

411 U.S. 677 (1973).
Novotny, 584 F.2d at 1243 (footnote omitted).
I Id. (footnotes omitted).

ei 442 U.S. 366 (1979).
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protection of the laws, or of equal privileges and immunities under the
laws" within the meaning of § 1985(3)." The Court reviewed the ad-
ministrative and judicial proceedings that the Act provided as a means
of claim resolution and determined that if a Title VII violation could be
asserted through § 1985(3), a complainant could avoid most of the
provisions of the law. Therefore, the Court held that a deprivation of a
right created by Title VII could not be a basis of a cause of action
under § 1985(3).63 By resolving the issue in this manner, the Court did
not need to address the issue of whether women qualify as a class.

In their separate concurring opinions Justices Powell and Stevens
discussed what sort of rights violations § 1985(3) should remedy. Both
Justices stated that the statute should not be construed to provide a
remedy for the violation of subsequently enacted statutory rights but
should be limited to conspiracies to violate fundamental rights derived
from the Constitution. Justice Powell would have explicitly affirmed the
constitutional basis of Griffin."

Justice Stevens stated

if . . . private persons engage in purely private acts of discrimination - for
example, if they discriminate against women or against lawyers with a crimi-
nal practice . . . they do not violate the Equal Protection Clause of the Four-
teenth Amendment . . . . 5 [W]hile § 1985(3) does not require that a de-
fendant act under color of state law, there still can be no claim for relief
based on a violation of the Fourteenth Amendment if there has been no in-
volvement by the State. The requirement of state action, in this context, is no
more than a requirement that there be a constitutional violation."

Justice Stevens also noted that private discrimination on the basis of
sex is not prohibited by the Constitution, and that the right to be free
of sex discrimination by other private parties is a statutory right. He
therefore agreed with the "Court's conclusion that § 1985(3) does not
provide . . . redress for injuries caused by private conspiracies to dis-
criminate on the basis of sex." '67

The dissenters, Justices White, Brennan, and Marshall, would

62 Id. at 372.
13 Id. at 375-78.

Id. at 381.
88 Id. at 384 (footnote omitted).

Id. at 384-85.
67 Id. (footnote omitted).
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have permitted a less restrictive interpretation of the statute. The dis-
sent stated that "equal privileges and immunities under the law" would
include substantive rights created or guaranteed by other federal law,
"be it the Constitution or federal statutes other than § 1985(3)."68 The
dissent also noted, in a footnote, that since "the statute broadly refers
to all privileges and immunities without any limitation as to the class of
persons to whom these rights may be granted . . . [i]t is clear that sex
discrimination may be sufficiently invidious to come within the prohibi-
tion of § 1985(3)."'69

D. Carpenters v. Scott70

In Scott, a construction company hired non-union workers for a
government construction contract. Employees of the construction com-
pany were warned by local residents that the practice of hiring non-
union workers could lead to trouble. A citizen protest was organized
and several truckloads of men converged on the construction site. These
men assaulted and beat employees of the construction company, and
burned and destroyed construction equipment. The violence and van-
dalism delayed construction and caused the construction company to
default on its contract. The plaintiffs, which consisted of the construc-
tion company and two employees, asserted that the defendants had con-
spired to deprive the plaintiffs of their legally protected rights under 42
U.S.C. § 1985(3)."

The district court addressed the question whether § 1985(3) could
be triggered by conspiratorial discrimination against employees of a
nonunionized entity. The district court determined that first, as the
conspiracy included violations of both civil and criminal laws of the
State of Texas, it deprived the plaintiffs of the protections afforded by
those laws. Second, it determined that § 1985(3) proscribes class-based
animus other than racial bias. Finally, the court determined that the
class of nonunion laborers and employers is a protected class under that
section. The district court observed that people have a right to associate
or not associate with any group, and concomitantly, to be free of vio-
lent acts because of that choice of association. As the conduct had evi-

" Id. at 388 (footnote omitted).
19 Id. at 389 n.6.
70 463 U.S. 825 (1983).
71 Id. at 827-28.
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denced a discriminatory animus against nonunion workers, there was,
therefore, a violation of federal law.

The court of appeals affirmed the district court's decision, holding
that the purpose of the conspiracy was to deprive the plaintiffs' of their
First Amendment right to not associate with a union.72 The court of
appeals also held that § 1985(3) reached conspiracies motivated by ei-
ther political or economic bias.73

The Supreme Court reversed the opinions of the lower courts. It
concluded that a conspiracy to infringe First Amendment rights is not
a violation of § 1985(3) unless it is proved that the State is also in-
volved in the conspiracy, or that the aim of the conspiracy is to influ-
ence the activity of the State. The Court also determined that the req-
uisite animus for invoking § 1985(3) was not present in this case. 74

The Court reached this conclusion by examining the Equal Protec-
tion Clause of the Fourteenth Amendment. The Fourteenth Amend-
ment prohibits any state from denying any person the equal protection
of the laws. The First Amendment is applicable to the states via the
Due Process Clause of the Fourteenth Amendment. "Had § 1985(3) in
so many words prohibited conspiracies to deprive any person of the
equal protection of the laws guaranteed by the . . .First Amendment,
it would be untenable to contend that either of those provisions could
be violated by a conspiracy that did not somehow involve or affect a
State."7 5

The Court stated that this analysis was not inconsistent with the
result in Griffin, where § 1985(3) was held to reach private conspira-
cies. The Court reconciled these positions by noting that although the
language of § 1985(3) resembled that of the Fourteenth Amendment,
there is nothing inherent in the language used in § 1985(3) "that re-
quires the action working the deprivation come from the State. '76 Sec-
tion 1985(3) can protect rights from both private and official encroach-
ment. As § 1985(3) itself provides no substantive rights, the rights that
it protects must be found elsewhere. As the right that was claimed to
be infringed stems from the First Amendment, and that amendment
restrains only official conduct, the plaintiffs needed to prove that the

72 Id. at 830.
78 Id.
74 Id. at 830-31.
75 Id. at 831.
76 Id. at 832.
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State was involved in or affected by the conspiracy to succeed in a
§ 1985(3) claim.77

The Court then considered the class-based animus requirement of
§ 1985(3). It noted that both of the lower courts held that the
§ 1985(3) "not only reaches conspiracies other than those motivated
by racial bias but also forbids conspiracies against workers who refuse
to join a union."'78 The Court stated that it disagreed with the latter
conclusion and that it would not affirm the former. The Court stated
that it was unpersuaded by the court of appeals reasoning that animus
against an economic group that preferred not to be associated with a
union was "closely akin" to the animus against political association
contemplated when the statute was written. The Court noted that it
was arguable if the section was ever intended to reach any other ani-
mus than that against blacks and those who championed their cause.
The Court acknowledged the legislative history and the statements of
Senator Edmunds 7 9 but since the provision that became § 1985(3)
originated in the House, the Court would not give this evidence much
weight. The Court refused to pass judgement on whether § 1985(3)
went any further than to combat the violence of the Klan and their
attempts to frustrate the effects of the Thirteenth, Fourteenth and Fif-
teenth Amendments. The Court also stated that if the section had to be
construed to reach conspiracies aimed at any class or organization on
account of its political views or activities, there was no "convincing
support in the legislative history for the proposition that the provision
was intended to reach conspiracies motivated by bias towards others on
account of their economic views, status, or activities." 80 The Court
stated that if it "misconstrued the intent of the 1871 Congress, or...
if Congress now prefers to take a different tack, the Court will, of
course, enforce any statute within the power of Congress to enact." '81

The dissent stated that "in a classic case of mob violence intended
to intimidate persons from exercising their legal rights, the Court holds
that the Ku Klux Klan Act provides no protection. ' 82 It noted that
unlike § 1983, "§ 1985(3) does not provide a cause of action for the

77 Id. at 833.
78 Id. at 835.
11 See supra text accompanying note 14.
o Scott, 463 U.S. at 837.

81 Id. at 839.
i' Id. at 840.
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deprivation of independent rights 'secured by the Constitution and
laws,'" but prohibits private conspiracies intended to prevent persons
or classes of persons from the equal exercise of any of their civil rights.
It does not require the violation of an independent legal right or the
involvement of the State.83 Justice Blackmum, who wrote the dissent,
stated, "[i]n my view Congress intended to provide a federal remedy
for all classes that seek to exercise their legal rights in unprotected
circumstances similar to those of the victims of Klan violence. '"84

E. Summary

To bring a successful claim under § 1985(3) the plaintiff must
first meet the threshold test of proving the existence of a class-based
invidiously discriminatory animus. The Supreme Court noted in Griffin
that the definition of a class might extend beyond racial constraints.85

However in Scott, which was written thirteen years later, the Court
stated that "it is a close question whether § 1985(3) was intended to
reach any class-based animus other than animus against Negroes and
those who championed their cause."86 The Court also has explicitly
stated that the provision was not intended to "reach conspiracies moti-
vated by bias toward others on account of their economic views, status
or activities. ' 87 It therefore remains questionable if the Court will ex-
tend protection to other types of classes.

The second threshold for bringing a § 1985(3) claim is to state a
violation of a federally guaranteed right. The Supreme Court has not
explicitly stated whether the right must derive from the Constitution,
or if violations of statutorily created rights may also be asserted. 8 If
the plaintiff does assert the infringement of rights such as the First
Amendment, which restrains official conduct, it is necessary for the
plaintiff to also prove that the State was somehow involved in or af-

83 Id. at 840-41.
" Id. at 851.

"[T]here must be some racial, or perhaps otherwise class-based, invidiously discrimina-
tory animus behind the conspirators' action." Griffin v. Breckenridge, 403 U.S. 88, 102 (1971)
(emphasis added).

" 463 U.S. at 836.
87 Id. at 837.

"[W]e [do not] think it necessary to consider whether § 1985(3) creates a remedy for
statutory rights other than those fundamental rights derived from the Constitution." Great Am.
Fed. Say. & L. Assn. v. Novotny, 442 U.S. 366, 370 n.6 (1979).
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fected by the conspiracy. 9 In Bray the Court must determine if the
plaintiffs meet these judicially developed thresholds for asserting a
§ 1985(3) claim.

III. DISTRICT COURTS

Despite the Supreme Court's reluctance to expand the scope of the
Ku Klux Klan Act, the lower courts, after an examination of its legisla-
tive history, have applied the Act to various groups and situations. The
Second Circuit, along with some of the other circuits, has held that
§ 1985(3) encompasses women as a class, or classes based on political
associations or on ethnicity, none of which were specifically contem-
plated by the 42nd Congress.90 In addition, the Second Circuit noted
that § 1985(3) has been extended to conspiracies to discriminate
against persons based on sex, religion, ethnicity or political loyalty,91

political views,92 classes characterized by "some immutable characteris-
tic" or by "political beliefs or associations,"93 political affiliations with
racial overtones, 94 political affiliation, 95 women purchasers of disability
insurance96 and women.97 The Ninth Circuit has also noted that the
courts construing § 1985(3) have not limited its protection to racial or
otherwise suspect classifications. 98 The Ninth Circuit has extended pro-
tection under § 1985(3) by determining that political opponents99 and
supporters of a political candidate"' were sufficient to form a class. As
the Supreme Court is considering whether women or participants in the
practice of abortion constitute a class, I will limit my examination to
circuit court determinations on that question.

"B Scott, 463 U.S. at 833 (1983).
" N.Y. State Nat. Organization for Women v. Terry 886 F.2d 1339, 1359 (2d Cir. 1989),

cert. denied, 495 U.S. 947 (1990).
:, See Volk v. Coler, 845 F.2d 1422, 1434 (7th Cir. 1988).
" See Conklin v. Lovely, 834 F.2d 543, 549 (6th Cir. 1987).
" See McLean v. International Harvester Co., 817 F.2d 1214, 1219 (5th Cir. 1987).
" See Hobson v. Wilson, 737 F.2d 1, 21 (D.C. Cir. 1984).
9. See Keating v. Carey, 706 F.2d 377, 387 (2d Cir. 1983), cert. denied 470 U.S. 1084

(1985).
" See Life Ins. Co. of N. Am. v. Reichardt, 591 F.2d 499, 505 (9th Cir. 1979).
:7 See Novotny v. Great Am. Fed. Say. & L. Ass'n, 584 F.2d 1235, 1243 (3d Cir. 1978).
11 Life Ins. Co. of N. Am. v. Reichardt, 591 F.2d 499 (9th Cir. 1979).

" See Means v. Wilson, 522 F.2d 833 (8th Cir. 1975).
** See Cameron v. Brock, 473 F.2d 608 (6th Cir. 1973).
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IV. THE HISTORY OF BRAY

The Bray case was initially litigated as National Organization for
Women (NOW) v. Operation Rescue.101 The plaintiffs were nine clinics
that provide abortion related services, located in Northern Virginia,
Washington, D.C. and Maryland, and five organizations that seek to
maintain women's rights to abortion. One of the clinics had been the
target of "rescue" demonstrations on a weekly basis for five years. In
addition to trespassing on clinic property and physically blocking the
entrance the protesters defaced signs, damaged fences, blocked access
to the parking lots, deflated tires and covered the parking lots and adja-
cent streets with nails. The effect of these actions was to close clinics
for several hours on separate occasions. Existing and prospective pa-
tients, in addition to medical staff, were unable to enter the clinic to
render or receive medical or counselling services. Testimony of health
professionals established that blockading the clinics and preventing ac-
cess could cause stress, anxiety and mental harm to women scheduled
to have abortions at that time, women with abortion procedures under-
way and women seeking counseling concerning an abortion decision. 102

The district court noted that the defendants indicated that while
they knew of no current plans for additional demonstrations, their
counsel declined to offer that no further demonstrations would not be
planned and executed in the future. The plaintiffs asserted five causes
of action, two of which were claims under 42 U.S.C. § 1985(3). The
§ 1985(3) claims alleged that the defendants conspired to interfere
with the plaintiffs' right to interstate travel and the plaintiffs' right to
privacy. The remaining three claims were state statutory and common
law claims of trespass, public nuisance, and tortious interference with
business. Before the court could address the elements of 42 U.S.C
§ 1985(3), it had to determine if the plaintiffs met the class-based dis-
criminatory animus and the federal right threshold tests.

A. Class-Based Invidiously Discriminatory Animus

The district court determined that a gender based animus satisfied
the "class-based discriminatory animus" threshold test by noting that
the class possessed attributes of "discrete, insular and immutable char-

101 726 F. Supp. 1483 (E.D. Va. 1989).
102 Id.
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acteristics comparable to those characteristics such as race, national
origin and sex." ' It had also noted that the majority of the other
circuits had determined that a gender based animus satisfied the con-
spiracy element of § 1985(3). The court then concluded that a conspir-
acy to deprive women seeking abortions of their rights guaranteed by
law is actionable under § 1985(3). The court of appeals affirmed the
lower court's decision by noting that it was consistent with the majority
of the other circuits.

The Second Circuit provides a more detailed analysis of the prob-
lem which is representative of the majority position on the issue in New
York National Organization for Women v. Terry.0 The court first ex-
amined the legislative history of the Act. It conceded that it was in-
tended to protect the newly emancipated blacks, but noted that the
Act's supporters "repeatedly stressed the theme of preventing 'depriva-
tions which shall attack the equality of rights of American citi-
zens.' "Io The court stated that the language of the section reflects the
evolving notions of equality and citizenship, and distinctions based
upon an immutable characteristic such a sex have long been considered
invidiously discriminatory. 06 "As conspiracies directed against women
are inherently invidious, and repugnant to the notion of equality of
rights for all citizens, they are therefore encompassed under the
Act.",, 7

The Fifth Circuit addressed this issue in Mississippi Women's
Medical Clinic (MWMC) v. McMillan,08 but came to the opposite
conclusion. The plaintiff determined that the relevant class in this case
was "women of childbearing age who seek medical attention from the
MWMC." 9 The court stated that, assuming that the group was a
class, MWMC had not shown that the protestors had acted with an
invidiously discriminatory animus against that particular class, but
rather the protestors attempt to convince everyone who passed by the
clinic. The court determined that MWMC had designated a class so

:03 Id. at 1492 (citing Buschi v. Kirven, 775 F.2d 1257 (4th Cir. 1985)).
- 886 F.2d 1339 (2d Cir. 1989).
:0 Id. at 1359.
", Id. (citing Frontiero v. Richardson 411 U.S. 677, 687 (1973)).

107 Terry, 886 F.2d at 1359.
108 866 F.2d 788 (5th Cir. 1989).
100 Id. at 794.
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under-inclusive as to mischaracterize the dispute."' 0 In his dissent,
Judge Wisdom stated that he would recognize women seeking medical
aid from the clinic as a class.' It may be possible to distinguish this
case from the Terry case and the Bray case on the facts. The protest in
this case was not the mob violence that is typical in a protest staged by
Operation Rescue. Although trespass was alleged, protesters appear to
have been a nuisance rather than a physical impediment to accessing
the clinic.

B. Right Interference

Having determined that there was class-based invidiously discrimi-
natory animus, the district court then addressed the issue of what right
was interfered with by the defendants in Bray. The court determined
that the defendants interfered with the plaintiffs' right to interstate
travel. The court noted that all of the clinics provide medical services to
patients that travel from out of state. The court stated that the "[t]he
right to travel includes the right to obtain an abortion and other medi-
cal services."" 2 The defendants' activities interfere with these patients'
right to unimpeded interstate travel by blocking their access to the clin-
ics. The court was not persuaded by the defendants' argument that the
clinic closings affect only intrastate travel, meaning from the street to
the doors of the clinic: under that argument, interference with inter-
state travel could only occur at state borders.

The plaintiffs also tried to seek relief on the grounds that the dem-
onstrations infringe on the plaintiffs' fundamental right to have an
abortion. The court noted that the law concerning putative abortion is
in a state of flux, and as there was another independent basis for relief,
it was "unnecessary and imprudent to venture into this thicket." 1" 3

The court enjoined the defendants from "trespassing on, blockad-
ing, impeding or obstructing access to or egress from the facilities,"" 4

but refused to enjoin activities that tend to intimidate, harass or disturb
patients or potential patients on First Amendment grounds. 11 The

110 Id.
" Id. at 797.
112 NOW v. Operation Rescue, 726 F. Supp. 1483, 1493 (E.D. Va. 1989) (citing Doe v.

Bolton, 410 U.S. 179 (1973)).
113 726 F. Supp. at 1494.
114 Id. at 1497.
115 Id.
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court of appeals affirmed the judgment of the district court as the de-
fendants, "in furtherance of their beliefs had crossed the line from per-
suasion into coercion and operated to deny the exercise of rights pro-
tected by law." '116

C. Argument Before the Supreme Court

In proceedings in other circuits, Operation Rescue had contended
that it has no animus against women, only women seeking abortions. It
further contended that the group it targets is not a class protected by
§ 1985(3)."17 In Women's Health Care Services v. Operation Rescue -
National,"' the Sixth Circuit found this distinction "facile and irrele-
vant,"119 as it was not the purpose of Operation Rescue to prohibit doc-
tors from entering the clinics. The court also noted that Operation Res-
cue had permitted male but not female patients to enter the clinic.
"The blocking of entry into the clinics is not the goal, but the means by
which the defendants seek to obtain to their goal. That goal is the elim-
ination of the right to obtain an abortion. Necessarily, that goal in-
fringes the rights of women, and the rights of women only."120 In Terry
the Second Circuit responded to this argument by stating:

[i]n most cases of invidious discrimination, violations of constitutional rights
occur only in response to the attempts of certain members of a class to do
something that the perpetrators found objectionable .... It is sophistry for
defendants to claim a lack of class-based animus because their actions are
directed only against those members of a class who choose to exercise particu-
lar rights, but not against class members whose actions do not offend them.
The denial of ill will towards the women they target and the claim that the
defendants' actions will benefit these women amount to an argument that "we
are doing this for your own good;" a contention that usually shields one's
actual motive." 1

In light of these failures, Operation Rescue refined its approach
further to contend that "the class is defined not by gender but rather

116 NOW v. Operation Rescue, 914 F.2d 582, 585 (4th Cir. 1990).
1 See Volunteer Medical Clinic v. Operation Rescue, 948 F.2d 218 (6th Cir. 1991) and

New York Nat'l Org. for Women, 886 F.2d 1339 (2d Cir. 1989).
'" 773 F. Supp. 258 (D. Kan. 1991).

119 Id. at 264.
120 Id. at 265.
" New York Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1359-1360 (2d Cir. 1981).
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by an activity, ' 122 meaning performing or participating in abortions.
"There is no denial of equality when no one is permitted to get in[to a
clinic]." 12 At oral argument, Justice O'Conner noted that under that
rationale, if a mob tries to prevent both blacks and whites from enter-
ing an integrated school, § 198 (3) would not apply. "That's a very
strange argument ... [a]nd I don't think it is consistent with this
Court's precedents."1 4 Justice Kennedy responded to Operation Res-
cue's argument by saying that "I think you're confusing the ultimate
purpose with the intermediate purpose, and I think that both are cov-
ered by the statute."' 2 5 Justice Kennedy also suggested that Operation
Rescue was not considering the direct consequence of a blockade,
meaning the impact on the "protected group. "126

The Deputy Solicitor General, arguing amicus for Operation Res-
cue, contended that § 1985(3) is directed to the discriminatory depri-
vation of rights, not simply the deprivation of rights. "The blockaders
opposition to abortion was not the same as discrimination on the basis
of gender. '1 27 He also argued that demonstrators who block access to
abortion clinics are not singling out women for discriminatory treat-
ment but rather seek to prohibit the practice of abortion altogether.' 2 8

The abortion clinics also changed its approach at oral argument.
The clinics had previously argued that the right to interstate travel was
the right supporting use of the statute. At oral argument the clinics
"stress[ed] the right of privacy that affords women the right to abor-
tion."129 The clinics also contended that bias against women in general
was the crux of the case, 30 as opposed to a sub-set of the class, women
seeking abortions. "Our contention . . . is simply this: when you target
a right of a class and attempt to take away that class's constitutional
right, you are discriminating against . ..the entire class."''1 This ar-
gument is analogous to the statements made by the Second and Sixth
Circuits.

122 High Court Drama, AM. LAW., Nov. 1991, at 66 [hereinafter High Court Drama].
123 Id.
124 Id.
'21 Denniston, supra note 3, at 106.
126 Id.
127 Id.
128 Id.
120 High Court Drama, supra note 122, at 66.
130 Denniston, supra note 3, at 106.
131 Id.
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The interstate travel issue was not covered as widely by the press
as the class issue. The Department of Justice argued that the Court's
"precedents require . . . that the right to travel was violated intention-
ally, not simply as an incidental effect of the demonstrator's ac-
tions."' The clinics responded that under Munroe v. Pape,33 one in-
tends the consequences of one's acts for purposes of the civil rights
statutes."'

On June 8, 1992 the Supreme Court restored this case to its calen-
dar for reargument.'36 On September 2, 1992, the Court granted the
clinics' motion for leave to file arguments regarding the potential sig-
nificance of Planned Parenthood v. Casey.1"6 In its brief, the clinics
asserted that the decision in Casey supports its argument that women
are a class within the meaning of § 1985(3) and confirms that mob
violence intended to prevent women from exercising a right guaranteed
to them by the Constitution evinces a class-based animus against
women.13 7

V. CONCLUSION

It is not likely that the Court will permit the use of § 1985(3) to
enjoin the violent protests of Operation Rescue. The Court has been
reluctant to expand the scope of the statute beyond racially motivated
actions and will probably not do so in this case. This is unfortunate, as
commentators have stated that § 1985(3) is the most effective means
of addressing the actions of groups like Operation Rescue." 8 The use of
lawless action to overwhelm the local law enforcement authorities, and
thereby prevent people from exercising their rights, makes the compari-
son of the tactics of Operation Rescue to those of the Ku Klux Klan an
apt one. The "rescue" demonstration extends beyond the protected
realm of the First Amendment expression into coercion. State statutory
and common law actions such as trespass, nuisance and tortious inter-

"' Linda Greenhouse, Court Hears Appeal of Ruling That Bars Abortion Protesters, N.Y.
TIMES, Oct. 17, 1992, at Al.

183 365 U.S. 167 (1961).
1 60 U.S.L.W., Nov. 5, 1991, at 3333.
" Bray v. Alexandria Clinic, 112 S. Ct. 2935 (1992).
" 112 S. Ct. 2791 (1992).
887 Respondent's Motion For Leave To File Brief at 3, Bray v. Alexandria Clinic, 112 S. Ct.

2955 (1992) (No. 90-985).
in Abrams, supra note 1, at 39.
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ference with business only begin to address the nature of the demon-
strations' purpose.

The extension of § 1985(3) to these demonstrations is not an un-
reasonable exercise in statutory interpretation, especially since the ma-
jority of the circuit courts were able to reach this conclusion without
much difficulty. As Justice Blackmun stated in his dissent in Scott,
"Congress intended to provide a federal remedy for all classes that seek
to exercise their legal rights in unprotected circumstances similar to
those of the victims of Klan violence." 8 9

It is possible to argue that the requirement of proving a class-
based invidiously discriminatory animus is a judicial creation that
needlessly restricts the availability of this statute, or alternately that
the definition of "class" is too restrictive and should be expanded to
include discrimination based on affiliations, beliefs or activities. In Grif-
fin, the Court inferred the need for a class-based invidiously discrimi-
natory animus from the language requiring intent to deprive an individ-
ual the right of "equal protection, or equal privileges and
immunities. '"1 0 Based on Griffin and subsequent Supreme Court cases,
it appears that the class needs to be defined in terms of an immutable
characteristic of the individual whose rights were violated, although the
circuit courts are willing to extend the availability of § 1985(3) for a
broader group of claims.

The facts of Griffin state that plaintiffs were assaulted because the
assailants believed that one of the occupants of the car was a civil
rights worker. It is probable that if there was a white individual in the
car with them, he also would have been assaulted. There is no question
that the assailants had invidious discriminatory animus toward blacks,
but the motivation behind the assault appears to have been directed at
hindering or protesting the civil rights movement rather than attacking
a group of men solely on the basis of their race.

It seems that this aspect of the case was glossed over by the Court
when it determined that the animus behind the deprivation of "equal
protection, or equal privileges and immunities means that there must
be some racial, or perhaps otherwise class-based, invidiously discrimi-
natory animus.""" The animus in Griffin includes race but also goes

"9 Carpenters v. Scott, 463 U.S. 825, 851 (1983).
140 Griffin v. Breckenridge, 403 U.S. 88, 102 (1971).
141 Id.
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beyond it: the men were assaulted because it was believed that they
were part of an effort or activity that the defendants wanted to thwart.
It may have been easier for the Court to apply § 1985(3) by limiting
its availability to racial or other-wise class based situations, but this
requirement has subsequently curtailed the availability of the statute
needlessly.

Discrimination can be based on very subtle distinctions and can
transcend the obvious. It can stem from the conviction that a person,
regardless of his individual traits, is not competent to make a decision,
simply because the incompetent's decision is not the one that another
individual would make. As this person is incompetent, he should not be
permitted to make the decision or engage in the activity.

It is this activity, decision or affiliation discrimination that caused
the animus in Griffin and Carpenters v. Scott 4" and is currently at
issue in the Bray case. People have made a decision to engage in a legal
activity and are forbidden from doing so because another group of peo-
ple, who do not agree with the decision, will not permit them. Although
this sort of discrimination was not explicitly mentioned in the legisla-
tive history of § 1985(3), it is not difficult to infer it. The legislation
was enacted not only to protect newly emancipated blacks from vio-
lence, but also the whites who were working to advance racial equality.
The violence that was directed at the whites was not based on their
race, but rather upon an activity that other whites did not condone.
The whites that did not agree with the policies of Reconstruction felt
that those affiliated with the cause should not be permitted to act and
hindered them from acting.

Expanding of the availability of § 1985(3) to include this sort of
discriminatory animus would not render it a general federal tort law.
Plaintiffs would still be required to show that a discriminatory animus
did exist. The basis of the animus would be extended beyond on an
immutable characteristic of the group whose rights are infringed to in-
clude a more comprehensive range of discrimination consistent with the
intent of the statute. However, as the Court is not likely to reach this
conclusion, Congress must act to explicitly change the scope of the
statute.

Dona L. Halden

463 U.S. 825 (1983).
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