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INTRODUCTION

Over several decades, both the Canadian and the American gov-
ernments have enacted legislation prohibiting employers from discrimi-
nating against employees or potential employees on the basis of various
criteria. While the majority of scholars as well as the public at large
support this legislation, there have been, in recent years, voices calling
for the repeal of such legislation.' The grounds for such calls vary from
the rights of the individual as they pertain to contractual freedom, to
the claim that while the goals of the Employment Discrimination Laws
(hereinafter "EDL's") are well-intentioned, they lead to perverse sec-
ondary long-run consequences which hurt society as a whole and specif-
ically those individuals they seek to protect and assist. One person call-
ing for the repeal of EDL's is Richard Epstein.

In the above-captioned book Epstein2 develops a common law de-
fense to the regulation of labor markets and goes on to tell us how
society would be better off from a utilitarian point of view if EDL's
were repealed. He traces the long history of American law and juris-

* Attorney at the law firm of Phillips & Vineberg in Montreal, Canada, known internation-
ally as Goodman Phillips & Vineberg. This work is also published in the McGill Law Journal and
can be found at 38 MCGILL L.J. 253 (1993). Copyright, McGill Law Journal.

See, e.g., THOMAS SOWELL, MARKETS AND MINORITIES (1981); and RICHARD POSNER, Ec-
ONOMIC ANALYSIS OF LAW (1986).

2 RICHARD A. EPSTEIN is James Parker Hall Professor of Law at the University of Chi-
cago. He is also the editor of the Journal of Legal Studies. He is best known for his book TAK-
INGS: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN (1985), a treatise on the mean-
ing of the Fifth Amendment phrase: ". . . nor shall private property be taken for public use,
without just compensation", and the misinterpretations given it by the courts.
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prudence prior to the Civil Rights Act of 1964,1 wherein racism was
widespread. He reasons that the suffering was mainly the result of pub-
lic discrimination, not private discrimination, and cites the decision of
Plessy v. Ferguson as an example of public discrimination at work." In
1964, in an attempt to eliminate this suffering, the United States Con-
gress passed the Civil Rights Act. However, according to Epstein, this
Act is fatally flawed in that, in addition to removing "Jim Crow" re-
strictions on the freedom of contract, i.e., prohibiting public discrimina-
tion (which he lauds), it prohibits private discrimination.

Epstein distinguishes public from private discrimination, public
discrimination being the result of discriminatory acts (generally legisla-
tive) of local, state or federal governments, and private discrimination
being the result of discriminatory acts (generally contractual) of indi-
viduals or corporations. 5 Epstein reasons that public discrimination
cannot be tolerated while private discrimination should be. The reasons
for this are found in the classical liberal belief that power in the hands
of the State inevitably causes oppression and suffering, while this same
power, once it is dispersed in the hands of citizens with disparate and
divergent interests and needs (i.e., in a relatively free market) becomes
a key element of individual freedom."

He notes that the prohibition of private discrimination has had the
perverse effect of permitting, inter alia, discrimination against whites
and men (i.e., reverse discrimination), and it has become permissible to
charge firms with discrimination on the basis of purely statistical
surveys of ethnic imbalances7 within their work forces. Epstein argues
convincingly that while there are both forms of private discrimination
which people do not find offensive and forms which people do find of-
fensive, neither should be prohibited. His reasoning is that, in both
cases, private discrimination is often rational and that, in any event, the
consequences of using the blunt instrument of legislation to rectify dis-

- 28 U.S.C. § 1447 (1988).
' Plessy v. Ferguson, 163 U.S. 537 (1896).
1 RICHARD A. EPSTEIN, FORBIDDEN GROUNDS, THE CASE AGAINST EMPLOYMENT DISCRIMI-

NATION LAWS 91-94 (1992).
" See, e.g., JOHN LOCKE, Two TREATISES OF GOVERNMENT (Everyman Classics

1924)(1698); see also 1 JOHN EMERICH EDWARD DALBERG-ACTON. BARON ACTON, SELECTED
WRITINGS OF LORD ACTON (Liberty Classics 1985); and HERBERT SPENCER, THE MAN VERSUS
THE STATE (Liberty Classics 1981).

" EPSTEIN, supra note 5, at 77-78.
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parate and imperfect market situations are likely disastrous and far
more severe than private discrimination.8

In elaborating on these arguments, Epstein takes aim at court de-
cisions which have been rendered since the passage of the Civil Rights
Act of 1964, including the 1971 Supreme Court decision in Griggs v.
Duke Power Co.,9 and the 1989 Supreme Court decision in Wards
Cove Packing Co. v. Atonio,' ° which have expanded upon the Civil
Rights Act of 1964 by developing the doctrine of Disparate Impact.
Disparate Impact is the doctrine which allows courts to infer illegal
discrimination without evidence of illegitimate motive and solely on the
basis of the disparate consequences of employers' hiring procedures or
tests.1I

Epstein goes on to discuss non-race-related labor market discrimi-
nation, including discrimination on the basis of gender, age and disabil-
ity.12 He finds no valid reason why legislation prohibiting these forms
of discrimination should be viewed any differently than legislation
prohibiting discrimination on the basis of race.

This review will seek to explain and critique Epstein's reasons for
calling for the repeal of EDL's, viewed both from the utilitarian as well
as the natural rights viewpoint, with particular emphasis on race-re-
lated employment discrimination.

THE UTILITARIAN APPROACH VERSUS THE NATURAL
RIGHTS APPROACH

Epstein commences his book with a section on the analytical foun-
dations of his theory. While his theory is based on a method of analysis
(economic analysis) that has been with us for some time, he uses it to
take aim at an area which has heretofore been left relatively un-
touched: EDL's. Epstein's whole approach is based on the premise that
the absence of EDL's produces greater social utility (wealth) to more
individuals (including traditionally oppressed groups) than the exis-
tence of EDL's produces.13 This is a utilitarian opposition to EDL's.

6 Id. at 266.
- 401 U.S. 424 (1971).
", 490 U.S. 642 (1989).
" EPSTEIN, supra note 5, at 160.
12 Id. at 267-494.
Is Id. at 242-66.

1992]



CIVIL RIGHTS LAW JOURNAL

The utilitarian opposition is to be contrasted with what I will refer to
as the natural rights opposition. The natural rights opposition to EDL's
is based on the premise that the absence of EDL's provides the greatest
amount of liberty to all individuals (including traditionally oppressed
groups) and, as a result, EDL's should be eliminated.

Epstein's utilitarian approach to EDL's is centered on his belief
that discrimination is often rational (and therefore EDL's are not ra-
tional) both from the point of view of the firm and the society as a
whole." This is the main thrust of his book. Epstein reasons, for exam-
ple, that there often exists a rational desire on the part of employers to
increase homogeneity within the work place, i.e., a deliberate desire to
decrease the variance of opinion with regard to some key issues. This is
rational because when opinions within a group vary significantly, it be-
comes difficult, if not impossible, to make decisions for the common
good. 15 (Indeed, Canadians who have participated in the decade-long
constitutional debate can attest to the fact that too much variance of
opinion can hinder progress and dispute resolution.) Epstein states the
following:

Any social policy that requires that membership in a private association
should be randomly drawn from a subset of the larger whole is an invitation
to trouble. Even the ideal set of contractual terms can go only so far toward
buffering the problems and tensions of long-term legal relationships. In many
senses the single most important contractual decision is a business decision:
the selection of contractual partners. Choosing the right partners reduces the
stresses on any set of legal relationships. Choosing the wrong partners exacer-
bates them. Governance costs are a function of the level of variation within
the firm.' 6

This, however, does not mean that the benefits of homogeneity are
necessarily universally true. According to Epstein, so long as they are
partially true, they explain why some firms are organized along special-
ized lines while others are not. 17 Therefore, EDL's are very dangerous

" Id. at 59. This view is distinctive to Epstein, as the other proponents of the repeal of EDL's
have based their claim exclusively on the belief that competitive markets render most discrimina-
tory behavior inefficient. See e.g., SOWELL, supra note 1, at 50, and POSNER, supra note 1, at 615-
25.

i' EPSTEIN, supra note 5, at 62-64.
1I Id. at 64-65.
17 Id. at 68.
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because they act as blunt instruments which not only prevent the bigot
from hiring individuals on the basis of race, gender, etc., but also the
non- bigot who rightfully and rationally views his firm as being a more
efficient entity when it is composed of a more homogeneous group.18

Epstein's point becomes even more evident when viewing the oppo-
site situation. The case can be made for an employer having a rational
desire to decrease homogeneity in the work place, i.e., increase the vari-
ance of opinion with regard to some key issues, as for instance in situa-
tions where variance of opinion would be sought because it was re-
quired to arrive at the solution to a problem that could not easily be
found. It is often claimed that important discoveries are made by ap-
proaching a problem from different angles. Having a greater variety of
opinions increases the likelihood of approaching the problem from dif-
ferent angles, and therefore, increases the likelihood of solving the
problem as well as the speed with which it can be solved. This is a
common and accepted practice in business recruiting, as well as a basis
for the consistently broad interpretation given the First Amendment as
it regards protected speech. 19 Can we justify allowing a decrease in ho-
mogeneity below the norm for cases which so require such a decrease
but not allowing an increase in homogeneity above the norm when it is
so required?

In addition, Epstein points out that EDL's are not rational because
they deleteriously affect the minority groups they are put in place to
assist.2 0 Epstein claims that these effects are very similar to the effects
of minimum wage laws.21 These laws forbid employers from offering
positions to prospective employees below a certain rate and are an at-
tempt to increase the standard of living of those who would otherwise
earn less than the minimum wage. It has been shown that such laws
create unemployment by forcing marginally profitable enterprises out
of business22 and by automating tasks in other enterprises .2 Therefore,

18 Id.
" The following remark was once made by Judge Learned Hand: the First Amendment, he

said, "presupposes that right conclusions are more likely to be gathered out of a multitude of
tongues, than through any kind of authoritarian selection. To many this is, and always will be
folly; but we have staked upon it our all." See New York Times Co. v. Sullivan, 376 U.S. 254,
270 (1964) (quoting United States v. Associated Press, 52 F. Supp. 362, 372 (D. C. S. D. N. Y.
1943).

20 EPSTEIN, supra note 5, at 73, 261-64.
21 Id. at 73-74, 243, 261-62.
22 See MILTON FRIEDMAN, FREE TO CHOOSE: A PERSONAL STATEMENT 237-38 (1979).
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the very workers whom these laws were intended to assist are hurt.
Incidentally, minority groups appear to be disproportionately affected
by the hidden effects of minimum wage laws since several minority
groups are disproportionately represented amongst those who would
earn less than the minimum wage. 24

In similar fashion, according to Epstein, EDL's disproportionately
reduce employment opportunities for minorities in the long run in that
they reduce the number of firms that can enter the marketplace and
also increase the likelihood that marginally profitable firms will be
forced out of business.2" Epstein further reasons that if employers ra-
tionally or even irrationally perceive minority labor to be of lower value
than non-minority labor, they will inevitably seek ways to comply with
the EDL's but evade their sting. 6 One of Epstein's examples is locating
a firm's new plants and facilities in areas with smaller percentages of
minorities notwithstanding their less than perfect suitability to the firm.

In essence, Epstein's utilitarian opposition to EDL's can be
summed up by the following truism: In attempting to right a wrong
governments (and individuals for that matter) all too often choose solu-
tions by looking at the specific and short-term consequences of their
actions all the while neglecting the diffuse, more serious and long-term
consequences. 27

It is unfortunate that Epstein relies almost exclusively on the utili-
tarian rather than the natural rights approach in stating his opposition
to EDL's, for while his claims are well-founded, they nevertheless lack
the moral underpinnings, which the natural rights approach provides,
to justify the repeal of such legislation. Demonstrating the economic
inefficiency of legislation is often viewed as an insufficient reason to

- This phenomenon has been referred to as the Caesar Chavez effect. Caesar Chavez made a
name for himself by mobilizing farm workers in California to form unions and to work for fairer
wages. While some farm workers benefitted from his efforts by way of higher wages, many more
became unemployed and were replaced by automated harvesting devices. These devices were in-
troduced when farm workers priced themselves out of the market and machines became capable of
performing the same tasks at a lower cost to the farmer. For more on the Caesar Chavez effect see
WALTER E. BLOCK & MICHAEL A. WALKER, LEXICON OF ECONOMIC THOUGHT 64-67 (1989).
The lesson to be learned is that while some people do benefit from such legislation, there are
hidden deleterious effects that question the social utility of the legislation in the first place.

EPSTEIN, supra note 5, at 261.
" Id. at 73, 181.
" Id. at 262-63.
"See, e.g., HENRY HAZuTr, EcoNoMIcs IN ONE LESSON (Arlington House Publishers

1979)(1946).
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repeal it. What is generally required in addition to, or instead of, this is
a belief within the population at large that this legislation, or the con-
cept upon which it is based, is somehow wrong or immoral. The natural
rights opposition to EDL's provides this foundation by expounding on
the belief that the freedom of contract is merely a subset of individual
liberty, and that individual liberty must be promoted over and above all
other interests. A belief in the primacy of individual liberty means that
it is wrong for the State to use its coercive apparatus for the purpose of
getting some citizens to aid others, or to prohibit or mandate the activi-
ties of people for their own good or protection. 8 Indeed, more than
simply being wrong such State interference is viewed by natural rights
proponents as a step taken towards a society where individuals have
lost their freedom because the State uses this coercive apparatus in
overwhelming fashion in nearly every aspect of human life."

It is for instance the natural rights approach which has triumphed
in the area of freedom of speech."0 It is commonly accepted in North
America today (though more so in the United States than in Canada)
that speech should be interpreted broadly3" and restrictions on speech
should be few because all forms of censorship are dangerous (and im-
moral) in that they allow the State to use its coercive apparatus to
control the dissemination of information. 2

Is there any reason why the freedom of contract (EDL's are a
restriction on the freedom of contract) should be viewed more restric-
tively from a natural rights point of view than freedom of speech? 3

Indeed, there is some justification for claiming that a better case can be
made for regulating speech than almost any other freedom, including
the freedom of contract, speech being potentially the most dangerous of
all freedoms. Professor Bernard H. Siegan of the University of San Di-
ego School of Law states that:

28 ROBERT NOZICK, ANARCHY, STATE AND UTOPIA iX (1974).
"9 Examples include all communist countries and the socialist democracy of Sweden.
SO EPSTEIN, supra note 5, at 149; BERNARD H. SIEGAN, ECONOMIC LIBERTIES AND THE CON-

STITUTION 248-64 (1980).
"' See R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992)(a unanimous Supreme Court held

unconstitutional an ordinance which prohibited the display of symbols which one knew or had
reason to know aroused anger, alarm or resentment in others on the basis of race, color, creed,
religion or gender).

31 SIEGAN, supra note 30, at 249; see also supra note 19.
33 See, e.g., POSNER, supra note 1, at 627-38; and Antonin Scalia, Economic Affairs as

Human Affairs, 4 THE CATO JOURNAL 703 (1985).
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Even assuming that hazards are of the magnitude alleged in the calls for reg-
ulation, they cannot pose so great a risk to the public welfare as misleading,
distorted or false information. Expression may be the most dangerous of all
freedoms. It can lead to war, depression, tyranny, terrorism, revolution, and
insurrection, since the final decision on these and numerous other critical is-
sues rests with a public dependent on news media for accurate information.8 '

In summary, arguably, a very rational (some might say the most
rational) reason for opposing EDL's is their anti-libertarian nature re-
gardless of their social utility (utilitarian value). They force associa-
tions amongst individuals who would not otherwise associate, and this
goes contrary to the natural rights view of individual liberty as being
the sole and ultimate good.

DISPARATE TREATMENT, DISPARATE IMPACT AND THE
BURDEN OF PROOF

Apart from their anti-utilitarian and anti-libertarian nature, an-
other argument for the repeal of EDL's is that they inevitably lead to
the shifting of the burden of proof from the employee to the employer.
This shift stems from the primordial belief that all forms of discrimina-
tion are wrong, and therefore, that all means necessary should be taken
to root out discrimination. The absurdity of this shift in the burden of
proof is demonstrated by Epstein's review of recent case law and the
doctrine of Disparate Impact which has emanated therefrom.3 5

Disparate Treatment is the doctrine which allows courts to infer
illegal discrimination on the basis of an employer's illegitimate mo-
tives.3 6 According to this doctrine the complainant carries the initial
burden of establishing a prima facie case of unlawful discrimination.3 7

Once this is accomplished, the burden shifts to the employer to show a
non-discriminatory reason for the employee's rejection. The Civil
Rights Act of 1964 is based on this doctrine.38

" SIEGAN, supra note 30, at 263.
'5 EPSTEIN, supra note 5, at 159-241. An even more absurd consequence of EDL's is Race

Norming. See id. at 238-41. Race Norming is the practice, endorsed by the National Research
Council, whereby the score of an individual on a test is reported only as a percentile relative to
that individual's own race, not the tested population as a whole.

36 Id. at 160.
37 Id. at 167.
-' Id. at 186-92, 197.
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However, as Epstein relates, recent court decisions have developed
a new doctrine: the doctrine of Disparate Impact."9 Disparate Impact is
the doctrine which allows courts to infer illegal discrimination solely on
the basis of the disparate consequences of an employer's hiring proce-
dures or tests.40 The watershed case in this regard is Griggs v. Duke
Power Co. 1 According to this doctrine, the complainant carries the
burden of establishing prima facie that the selection rate for the race,
ethnic group or sex in question is less than the group with the highest
rate."2 Once this is accomplished, the burden shifts to the employer to
show business necessity43; in other words, that the practice which leads
to the differing selection rate is essential to the firm's survival.

In the more recent decision of Wards Cove Packing Co. v.
Atonio," the oppressive burden of business necessity was replaced by a
somewhat less oppressive two-step process 45: determining whether the
legitimate employment goals of the employer justify the practices that
lead to the differing selection rate; if the employer prevails on this
point, the complainant must then show the availability of alternate
practices, with less racial impact, to achieve the same business ends.

Congress became frightened by this change of course, and sought
to pass the Civil Rights Act of 1990, succeeding with the Civil Rights
Act of 1991. 4 Though this legislation was promoted as a restoration of
the principles enunciated in the Griggs decision it in fact imposes more
stringent standards of liability on the employer than were imposed pur-
suant to Griggs, especially as they relate to the scope of basic liability
and the damages for which the employer would be liable.'

Although Epstein's review of recent court decisions is exhaustive
and he provides overwhelming reasons as to why the doctrines of Dis-
parate Treatment and Disparate Impact should be discarded he does
not sufficiently explain the historical foundations for placing the burden
of proof on the accuser rather than on the accused. Indeed, vis-d-vis

89 Id. at 182-241, 252.
40 Id. at 160.
41 See Griggs v. Duke Power Co., 401 U.S. 424 (1971); see also id. at 207.
42 EPSTEIN, supra note 5, at 207. Generally, the rate must be less than 80 percent of the rate

of the group with the highest rate.
13 Id. at 212-22.
" See Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).
4 EPSTEIN, supra note 5, at 233-36.
46 Pub. L. No. 122-166, 105 Stat. 1071 (1991).
47 Id. at 234-36.
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EDL's, placing the burden of proof on the employer after having estab-
lished no more than a statistical discrepancy in selection rates reverses
centuries of the common law regarding the presumption of innocence.
This presumption is based on well-established principles of equity and
justice, as well as on more recent, and equally well-founded, studies of
cost-benefit analysis.4

It is because our legal system is premised on the belief that it is
better to err on the side of innocence (or lack of civil responsibility in
civil matters) than on the side of guilt (or civil responsibility) that the
burden of proof has traditionally been on the accuser. Maintaining the
burden of proof on the accuser is, arguably, more sound because it
forces the individual who accuses the employer of wrongdoing to
demonstrate his basis for this accusation. Reversing the burden of proof
significantly decreases the cost of making an accusation and increases
the cost of defending against it. Inevitably this shift leads to an expo-
nential increase in such accusations and a corresponding increase in
convictions. The ultimate result is a dramatic increase in the number of
convictions of employers who in fact did not violate the law, this mainly
because of the prohibitive cost associated with overcoming the burden
of proof.

Indeed, if there are to be EDL's it is arguable that they should
require the demonstration by the complainant of an intent on the part
of the employer to discriminate. After all, a selection rate of a minority
group which is significantly less than the group with the highest rate
may be caused by one of several non-discriminatory factors. These may
include: few minorities with the requisite training or aptitude; few mi-
norities residing in the vicinity of the employer; or few minorities inter-
ested in that form of work."9

THE CONSTITUTION, POSITIVE RIGHTS AND EDL'S

America's recent advocacy 50 of EDL's is attributable to the period
prior to the 1960's. 5' It was during this period that local and state gov-
ernments, with the assistance of the judiciary, enacted racial restric-

48 POSNER, supra note 1, at 520-21.
49 Id. at 622.
" That this advocacy has not ceased is evidenced by two recent pieces of legislation: the

Americans with Disabilities Act of 1990; and the Civil Rights Act of 1991.
"' EPSTEIN, supra note 5, at 91-144.
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tions on practically all private behavior, including voting, marriage, ec-
onomic arrangements and schooling.52 These restrictions, dubbed "Jim
Crow", had the effect of prohibiting a whole range of private consen-
sual arrangements between American citizens, and resulted in the seg-
regation of the races. By way of example, Epstein discusses the Su-
preme Court decision of Plessy v. Ferguson.53 The State of Louisiana
enacted legislation in 1890 which required all railway companies carry-
ing passengers to provide equal but separate accommodations for its
black and white customers. This legislation was challenged under the
Equal Protection Clause of the Constitution on the ground that it in-
fringed the rights of black citizens to equal protection under the law,
which it clearly does. However, the Supreme Court turned justice on its
head by interpreting the Louisiana statute as one which granted free-
doms, in this case the right to be free from being forced to commingle
with individuals of the opposite race, when its true purpose and effect
was the prevention of contractual freedom between the railroad com-
pany and its customers, both black and white. 54

While these prohibitions were gradually removed as a result of the
Supreme Court decision in Brown v. Board of Education55 Epstein
claims that the past specter of discrimination and segregation has lead
to a situation where all forms of employee-related discrimination are
dismissed as necessarily invidious and to be prohibited. The preeminent
legislation in this regard is the Civil Rights Act of 1964. Epstein notes
that:

The experience of Jim Crow was so powerful that it pushed to one side any
conceptual understanding of discrimination and its consequences in private
markets. Economic analysis, game theory, and the like formed no part of the
discourse. The question of civil rights was perceived first and foremost as a
moral issue, as a question of simple justice, which admitted only one categori-
cal answer: any form of discrimination on grounds of race is morally wrong
and ought to be illegal. It was the practice of discrimination that mattered.
What was wholly irrelevant was its source, public or private."

In addition to eliminating Jim Crow restrictions on the freedom of con-

*' Id. at 91-115.
63 Id. at 99-115; Plessy v. Ferguson, 163 U.S. 537 (1896).

EPSTEIN, supra note 5, at 107.
'6 347 U.S. 483 (1954).

EPSTEIN, supra note 5, at 93.
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tract (which Epstein rightfully lauds), 57 the Civil Rights Act of 1964
prohibits employers from refusing to hire or from discharging individu-
als on the basis of their race, color, religion, sex or national origin.
While Epstein disputes the need for such legislation as it regards pri-
vate discrimination, he fails to sufficiently emphasize that there appears
to be little constitutional basis for the Civil Rights Act of 196458 in
that regard. Indeed, much has been written about the Constitution be-
ing based principally upon negative rather than positive rights.59 Nega-
tive rights are rights which accrue to the benefit of every individual
under the jurisdiction of the Constitution, and generally, are viewed as
negative in that vis-t-vis any one individual, all others must refrain
from doing something. Examples of these rights are freedom of associa-
tion, freedom of speech, freedom of the press, the right to one's person
and to one's property and the freedom of contract. 0 On the other hand,
positive rights are viewed as positive in that vis-d-vis any one individ-
ual, all/some others must act in some positive fashion towards that in-
dividual. Often the positive contribution is monetary in nature. Exam-
ples of these rights are the right to a decent wage, the right to a job,
the right to three meals a day and a roof over one's head.6 Therefore,
it is apparent that positive and negative rights conflict and, arguably,
cannot coexist if they are to be given full meaning.

The Civil Rights Act of 1964 is clearly a form of "positive rights"
based legislation in that it forces employers into some contractual rela-
tions which they would otherwise resist. It is, regardless of one's view of
this legislation, in the true sense, a restriction on an individual's con-
tractual freedom.

It is only relatively recently in constitutional history that the
courts have held with regularity that positive rights are founded in the
Constitution (thereby undermining the existence of certain negative
rights), and there has been much in the way of criticism of this juris-
prudence.6 2 Siegan asserts:

57 Id. at 248, 251-52.
68 Id. at 130-143.
" See, e.g., 2 FRIEDRICH A. HAYEK, LAW, LEGISLATION AND LIBERTY, 101-06 (1976); and

BLOCK & WALKER, supra note 23, at 114-15, 289-92.
"0 For example, the freedom of contract is a negative right in that the contracting parties

have the right to demand all others to refrain from interfering with their contractual relationship.
81 HAYEK, supra note 59, at 103; BLOCK & WALKER, supra note 23, at 114-15, 289-92.
82 See, e.g., SIEGAN, supra note 30, at 304-17; POSNER, supra note 1, at 589-98.
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The province of the judiciary is not to undertake wealth redistribution or to
make some people wealthier than others; its role is limited to ensuring that
when the legislature engages in such tasks, it does not do so oppressively at
the expense of individual liberties. The Framers did not desire, and the Con-
stitution does not warrant, that the Supreme Court legislate. The Court has a
role in progress, equality, and redistribution, but it is one that is tied to indi-
vidual achievement, initiative, and creativity. As the protector of individual
liberties, the Court assures society that private people, as the major source of
progress, will continue, individually or in concert with others, to apply them-
selves to undertakings of their own choice. The greatest threat to progress and
well-being comes when legislators eliminate the opportunity for individual
advancement.6

Indeed, in the American context, much of the legislation generally
affirming positive rights and specifically restricting the negative right of
the freedom of contract may, arguably, violate the Constitution. In par-
ticular, the provisions which may be violated are the Contracts Clause,
(Section 10 of Article I), the Due Process Clauses (Amendment V and
Amendment XIV), the Takings Clause (Amendment V) and the Equal
Protection Clause (Amendment XIV).64

While these provisions are not viewed by today's Supreme Court
as denying government the right to legislate positive rights, such as
EDL's, previous Supreme Court decisions and strong dissenting opin-
ions have held otherwise. 5

In fact, until the mid 1930's, when the first of eight new Supreme
Court Justices6 was named to the bench by then President Franklin D.
Roosevelt with the explicit intention of facilitating the implementation
of many constitutionally questionable aspects of his New Deal, the
United States' Supreme Court had repeatedly declared unconstitutional
many "positive rights" based laws, such as minimum wage laws, 67

63 SIEGAN, supra note 30, at 315.
" For example, Section 10 of Article I of the Constitution reads, in part, as follows:

Section 10. (States prohibited from the exercise of certain powers.)
I. No State shall . . . pass any ... law impairing the obligation of contracts ...

6" See, e.g., the dissenting opinion of Chief Justice Marshall in Ogden v. Saunders, 25 U.S.
213, 332 (1827).

" These were: Hugo Black, Stanley Reed, Felix Frankfurter, William Douglas, Frank Mur-
phy, James Byrnes, Robert Jackson and Wiley Rutledge.

67 See, e.g., Adkins v. Children's Hospital, 261 U.S. 525 (1923); Murphy v. Sardell, 269
U.S. 530 (1925); Donham v. West Nelson Manufacturing Co., 273 U.S. 657 (1927); Morehead v.
Tipaldo, 298 U.S. 587 (1936).
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maximum hour laws,68 laws creating state monopolies or prohibiting
market entry6 and laws prohibiting "yellow dog" contracts,70 on the
basis that these laws violated the above-mentioned constitutional provi-
sions protecting the freedom of contract. 71 It was only in specific in-
stances, when the State could demonstrate clear and convincing reasons
for curtailing the freedom of contract, that this sort of legislation was
upheld. 72 In the fifty years since this long line of decisions was over-
turned by the New Deal Court few have dared to question the validity
of this Court's decisions, with the result that more and more "positive
rights" based laws have been declared constitutional, all on the basis of
this Court's Escherian architecture.

Recently, however, some legal scholars have called for a review of
these New Deal Court decisions and hence a revival of the Contracts
Clause and related constitutional provisions.73 And in a recent decision,
in an eloquent obiter dictum, Judges Posner and Easterbrook of the
Seventh Circuit Court of Appeals, writing for the majority, derided the
caselaw which has denuded the Contracts Clause of any utility. 71  They
claim that a correct reading of the Constitution necessitates interpret-
ing the freedom of speech and freedom of contract clauses equally
broadly.

68 See, e.g., Lochner v. New York, 198 U.S. 45 (1905).
See, e.g., New State Ice Co. v. Liebmann, 285 U.S. 262 (1932); Allgeyer v. Louisiana, 165

U.S. 578 (1897). However, contra the Slaughter House Cases, 83 U.S. (16 Wall.) 36 (1872)
where the Supreme Court upheld, by a 5-4 decision, a decision by the Louisiana legislature to
grant an exclusive privilege to a private corporation to operate the slaughterhouse business in the
City of New Orleans.

70 See, e.g., Adair v. United States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1
(1915).

" Contra Nebbia v. New York, 291 U.S. 502 (1934), where the U.S. Supreme Court upheld,
by a 5-4 decision, a state law which regulated the retail price of milk by making it a crime to sell
a quart of milk for less than nine cents.

" See Allgeyer v. Louisiana, 165 U.S. 578 (1897); Lochner v. New York, 198 U.S. 45
(1905).

73 These include Antonin Scalia, Richard Posner, Robert Bork, Alex Kozinski and Frank
Easterbrook. See, e.g., David Bernstein, EQUAL PROTECTION FOR ECONOMIC LIBERTY: IS THE
COURT READY?, POLICY ANALYSIS, CATO INSTITUTE, No. 181, at 14-15. See also Chicago Bd. of
Realtors v. City of Chicago, 819 F.2d 732 (1987); Robert Bork, The Constitution, Original In-
tent, and Economic Rights, 23 SAN DIEGO L. REV. 823 (1986); Antonin Scalia, Originalism: The
Lesser Evil, 57 U. CIN. L. REv. 849 (1989); and Alex Kozinski, The Judiciary and the Constitu-
tion, Foreward to ECONOMIC LIBERTIES AND THE JUDICIARY, at xi-xviii (James A. Dorn & Henry
G. Manne eds., George Mason Univ. Press 1987).

"' Chicago Bd. of Realtors v. City of Chicago, 819 F.2d at 744.
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The fact that the above-mentioned constitutional provisions are no
longer interpreted as prohibiting much of the legislation which affirms
positive rights, such as EDL's, is indicative of a general splintering by
the judiciary of constitutional rights since the commencement of the
New Deal Court. This splintering has led to the formation of two sub-
sets of rights which are treated differently by the judiciary: economic
rights (e.g., the freedom of contract pursuant to the Contracts Clause
and related constitutional provisions) and non-economic rights (in other
words, civil rights, e.g., freedom of speech). Economic rights are viewed
as less important than non-economic rights, and as a result, have been
less stringently protected by the courts. This schism exists despite the
fact that there appears to be no constitutional basis whatsoever for
their differential treatment.7 5 Indeed, the Founders' views on the equal
importance of economic and non-economic rights, as expressed in the
Constitution, is supported by the prevailing view in this day and age
that economic freedom is necessary for the promotion of political
freedom.70

Epstein has once again made a very important contribution in a
controversial area of the law. While his approach is strictly utilitarian,
and while he provides an insufficient discussion of the historical origins
of the placing of the burden of proof on the accuser rather than on the
accused, as well as the constitutional underpinnings, if any, of EDL's
his book breaks much new ground in the area of EDL's especially as it
pertains to their potentially pernicious effects and to the often rational
way in which employers act when they discriminate. Finally, his review
of the related case law from the turn of the century onwards offers a
rare and detailed analysis of an extremely important era in American
jurisprudential history.

76 KoZINSKI, supra note 73, at xi-xviii; Scalia, supra note 33, at 703-09.
" MILTON FRIEDMAN, CAPITALISM AND FREEDOM 9 (1962).
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