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INTRODUCTION

The history of conscientious objector exemptions in the United
States has developed from one central premise: those opposed to all
war as a matter of religious conscience should be excused from con-
scription. As a result, relevant legislative history and case law have, in
the main, dealt with three issues: whether the exemption extends to
those who object to a particular war as opposed to war in general;
whether it is constitutionally required; and the breadth of the definition
of religion in the statute.

Efforts to expand the conscientious objector exemption have failed
to adequately address a basic category of potential objectors; namely,
those whose religious practices conflict with serving in the Armed
Forces. After exploring the history and issues arising in the context of
conscientious objector laws, this article addresses the implications of
exempting those whose unwillingness to serve is rooted in their religious
practice and not their religious belief.

Section I addresses the history of conscientious objection until
World War II. It emphasizes the development of issues relevant to the
present day. Section II examines the recent historical development of
the draft law itself, including the case law interpreting it. Section III
explores the mechanics of today's conscientious objector process, noting
the nature of the current statute as it compares with its historical coun-
terparts. Section IV discusses, in a more detailed fashion, the argu-
ments made for expansion of the exemption to include selective objec-
tors, i.e., those who object to particular wars, as opposed to war in
general.

After reviewing the policy implications of expanding the con-
scientious objector exemption to include religious practice objectors,
Section V analyzes the constitutional arguments that could be made on
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their behalf. By means of a hypothetical case, this portion of the article
will argue that expansion of the current statute is constitutionally re-
quired as a matter of religious tolerance. Lastly, this section will ad-
dress the construction of a new religious practice exemption and the
difficulties arising from its implementation.

I. HISTORY

The doctrine of conscientious objection seems to be almost as old
as conscription, traceable at least back to the time of the ancient
Greeks.' The Roman Empire continued this tradition in the ancient
world by exempting Jews from mandatory military service because they
were Sabbatarians.2 In America, beginning with early European settle-
ment, religious belief was a vital and driving force for the colonial pop-
ulous. Thus, very early on, religious belief and practice came into con-
flict with the need for national security.3

By 1673, Rhode Island had a conscientious objector law which was
somewhat broader than our federal statute today." After independence,
Massachusetts, New Hampshire, North and South Carolina, Virginia
and New York adopted conscientious objector statutes.5 During the
American Revolution, the Continental Congress faced the question,
and in 1775, it responded by enacting a statute which exempted consci-
entious objectors but urged them to help their comrades in other ways.6

' WALTER GUEST KELLOGG, THE CONSCIENTIOUS OBJECTOR 3 (1970) [hereinafter KEL-
LOGG] (citing SOPHOCLES, ANTIGONE).

' KELLOGG, supra note 1, at 2 (citing MOMMSEN, PROVINCES OF THE ROMAN EMPIRE).
' The first recorded conscientious objector in the New World was Richard Keene in 1658.

STEPHEN M. KOHN, JAILED FOR PEACE: THE HISTORY OF THE AMERICAN DRAFT LAW VIOLATORS
1658-1985 6 (1986) [hereinafter KOHN] (citing BROCK, PACIFISM IN THE U.S. 55).

" The statute read:
No person nor persons [within this colony], that is or hereafter shall be persuaded in his,
their conscience, or consciences [and by him or them declared], that he nor they cannot nor
ought not to train, to learned to fight, nor to war, nor kill any person or persons . . . nor
shall suffer any punishment, fine, distraint, penalty nor imprisonment.

KOHN, supra note 3, at 8 (quoting Statute of August 13, 1673 in RECORDS OF THE COLONY OF
RHODE ISLAND AND PROVIDENCE PLANTATIONS IN NEW ENGLAND (John Russell Bartlett, ed.
1968)).

6 KOHN, supra note 3, at 10 (citing R.R. Russell, Development of Conscientious Objection
Recognition in the United States, 20 G.W.U.L. REV. 409 (1951-52)).

e KOHN, supra note 3, at 10 (citing 2 J. CONT. CONG. 189 (July 18, 1775)). The text of the
statute is as follows:

As there are some people who, from religious principles, cannot bear arms in any case, this
Congress intends no violence to their consciences, but earnestly recommends it to them to
contribute liberally in time of universal calamity, to the relief of their distressed brethren
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It is interesting to note that from the beginning, conscientious ob-
jector statutes in North America were religiously oriented and non-
selective in that they required complete pacifism. These characteristics
have been carried forward to very recent times with little alteration.7

Historically, statutory conscientious objector exemptions did not
exclusively account for the release of men from their duties as con-
scripts. For example, during the Revolutionary War, those who wished
to be exempt from service were forced to pay a "commutation fee."
This exemption was not limited to the conscientious objector.' During
the Civil War, this practice continued with an 1864 amendment to the
draft laws, which had previously contained no conscientious objector
exemption.10 The new amendment permitted religious conscientious ob-
jectors to be noncombatants and either pay $300 to the War Depart-
ment, serve in a hospital,1  or provide a substitute for themselves.12

Reflecting the importance of this issue during the early history of
the United States, central figures held strong opinions on the subject of
military exemptions. As a general, one would expect George Washing-
ton to have little understanding for the call of the individual conscience
in this area; yet, he was in favor of conscientious objector exemptions
from conscription. Evidence of this is found in a letter from then Colo-
nel Washington to the Governor of Virginia.' 3 Washington was ordered
to stockade several Quakers who refused to fight, and to generally mis-
treat them until they "came to their senses.' 4 After writing to the
Governor that "[tihey chose rather to be whipped to death than bear
arms,"' 5 Washington so respected their call to conscience that he freed

in the several colonies, and do all other services to their religious principles.
KOHN, supra note 3, at 13.

See infra text accompanying note 61 for the text of the current conscientious objector
exemption.

a JOHN A. ROHR, PROPHETS WITHOUT HONOR: PUBLIC POLICY AND THE SELECTIVE CONSCI-
ENTIOUS OBJECTOR 18 (1971) [hereinafter ROHR].

9Id.
10 THE DRAFT AND ITS ENEMIES: A DOCUMENTARY HISTORY 77 (John O'Sullivan and Alan

M. Meckler eds., 1974)[hereinafter THE DRAFT AND ITS ENEMIES].
1I Id.
is ROHR, supra note 8, at 18. See infra note 26 and accompanying text.
i' KOHN, supra note 3, at 7 (citing Letter from George Washington to Governor Dinwiddle

(Aug. 4, 1756), reprinted in THE WRITINGS OF GEORGE WASHINGTON 420 (John C. Fitzpatrick,
ed., (1931))).

14 Id.
15 Id.
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all of them. In subsequent calls for conscription, Washington provided
in his orders that exemption should be given to those who could not
serve as a matter of conscience. 6

Another historical figure and founding father, James Madison,
was very much in favor of a conscientious objector exemption to con-
scription. 17 He made an unsuccessful attempt to include a right to "free
and equal rights of conscience" in the First Amendment and a relig-
iously based conscientious objector right in the Second Amendment. 8

It has been argued that the failure of the first Congress to enact the
provisions suggested by Madison proves that the founders intended no
constitutional right to conscientious objection.' 9 The rebuttal to this ar-
gument is that the founders may have assumed that such a right was
implicit in the First Amendment. 0 In other words, Madison's sug-
gested language may have been rejected as redundant.2 However, de-
spite this rebuttal, it appears that the argument against the existence of
such constitutional rights is stronger. Even though the federal constitu-
tion failed to, several state constitutions including New York," Dela-
ware, 3 and New Hampshire24 included express rights of conscientious
objection.

The Civil War began without any federal statutory right to consci-
entious objection. The experience of a group of Quakers who refused to
obey the conscription order issued by the Confederacy is reflected in an
1863 letter which was published in the Liberator:

Every conceivable insult and outrage was heaped upon them; they were tied
up, starved, and whipped. Still they remained firm to their conscientious con-

16 KOHN, supra note 3, at 10.
Theodore Hochstadt, The Right to Exemption from Military Service of a C.O. to a Par-

ticular War, 3 HARV. CR.-C.L. L. REv. 1, 35 (1967) [hereinafter Hochstadt].
8 Id. (quoting 1 ANNALS OF CONG. 434-35, 755 (1789)).

1" Hochstadt, supra note 17, at 35.
20 Id. at 35-36.
" This argument is supported by reference to the Brief for the United States 82-83, in the

Selected Draft Cases, 245 U.S. 366, 374 (1918) ("[The Selective Service Act of 1917 § 4] goes so
far as to aid in the free exercise of those religions which forbid participation in war."). Id. Hoch-
stadt uses this quotation to posit that the government conceded that the conscientious objector
provision was not enacted because of an absence of an implied right in the Constitution, but
simply to further its purpose. Hochstadt, supra note 17, at 36.

22 N. Y. CONST. of 1777 § 44.
"' DELAWARE DECLARATION OF RIGHTS § 8 (1776).
24 N.H. CONST. of 1784 § 8.
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victions, and refused to fight. Finally, the muskets were absolutely strapped to
their bodies.
One of these Friends was singled out as especially obnoxious, and was
whipped unmercifully. The officer in charge was lawless and brutal, and on
one occasion ordered him to be shot, as an example to others. He called out a
file of men to shoot him. While his executioners were drawn up before him,
standing within twelve feet of their victim, the latter, raising his eyes to
heaven, and elevating his hands, cried out in a loud voice: "Father, forgive
them, they know not what they do." Instantly came the order to fire. But,
instead of obeying it, the men dropped their muskets and refused, declaring
that they could not kill such a man."

One year later, the Union passed a conscientious objector law.2 6 The
requirement that the objector be a member of an established religious
denomination, and the exclusion of the "individual objector" who seeks
exemption on behalf of his personal moral code, is firmly rooted in this
early statute.2 7 President Lincoln was very much in favor of a conscien-
tious objector exemption.2

World War I saw what one author calls "a major improvement" in
the United States conscientious objector law.2 9 Two major changes
were instituted. First, conscripts could not buy their way out of their
obligation or hire substitutes. Second, the administration of the draft
was now to be handled by local civilian boards rather than the military
itself, as was the case during the Civil War.30 The law itself exempted

"s KOHN, supra note 3, at 20-21 (quoting Letter of Alfred Love, THE LIBERATOR, August 21,
1863).

26 Act of February 24, 1864, 13 Stat. 6, 9 read as follows:
Members of religious denominations, who shall by oath or affirmation declare that they are
conscientiously opposed to the bearing of arms, and who are prohibited from doing so by
the rules and articles of faith and practice of said religious denominations, shall, when
drafted into the military service, be considered noncombatants, and shall be assigned by
the Secretary of War to duty in the hospitals, or to the care of freedmen, or shall pay the
sum of three hundred dollars to such person as the Secretary of War shall designate to
receive it, to be applied to the benefit of the sick and wounded soldiers: Provided, That no
person shall be entitled to the benefit of the provisions of this section unless his declaration
of conscientious scruples against bearing arms shall be supported by satisfactory evidence
that his deportment has been uniformly consistent with such declaration.

Id. (emphasis added).
27 See supra note 26.
28 THE DRAFT AND ITS ENEMIES, supra note 10, at 77.
29 Id. at 105.
30 Id. at 105-06. That the conscientious objector applications were handled by local boards

during World War I is in dispute. Though O'Sullivan and Meckler claim that this was the case,
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only those conscientious objectors who were members of "historical
peace churches," and over 20,000 men were assigned to noncombat du-
ties on this basis.3 ' President Wilson issued an Executive Order in
March of 1918 which permitted individual objectors to apply for ex-
emption, even if they were not members of established sects. Four thou-
sand men applied for this exemption, 2,500 of them were assigned to
noncombatant duties in one form or another, 450 were court martialed
after refusing to serve, and of these, 142 received life sentences and 17
were sentenced to death, though never actually executed.3 2 One mem-
ber of the commission appointed by Wilson to investigate these claims
describes his work as follows:

If the objector belonged to a well-recognized religious sect, such as the Men-
nonites or the Quakers, it was necessary to ascertain when he became a mem-
ber of that church . . . . If he had joined before April 6, 1917, the date of
our entrance into the war, if it was apparent that he had been a consistent
member of the church, regular in attendance and adhering to its doctrines,
only a few collateral questions were asked . . . . If his answers were satisfac-
tory and if he was in appearance and bearing an honest man, the Board was
likely to find him sincere in his objections and to recommend him for the
prescribed exemptions ....

The individual objector, who based his convictions upon the Bible and yet
belonged to no church, presented a more troublesome problem. Such a man
was examined at length with the purpose of finding out, if possible, how inti-
mate his acquaintance with the Bible was and for how long such intimacy had
been maintained; the specific passages therein which had influenced him, and
his understanding and interpretation of those passages ....

The political objector, such as the Socialist, gave the greatest difficulty.
The objector who happened to disagree with the Congress or with the Presi-
dent regarding our entrance into this particular war clearly did not come

Stephen Kohn in JAILED FOR PEACE claims otherwise. KOHN, supra note 3, at 25. According to
his research,

induction was not regulated by local draft boards. Instead, young men were inducted di-
rectly into the army and subjected to military rules. Conscientious objectors could either
request combat exemptions from military officials or resist and face courts-martial.

Id. Whether or not this was the case, it is conceded that conscientious objectors were badly mis-
treated during World War I.

' THE DRAFT AND ITS ENEMIES, supra note 10, at 106.
s Id. One of those nearly killed while serving a sentence of life imprisonment wrote, "My

willpower is stronger than the bayonet and my ideas will not be shot from my head." KOHN, supra
note 3, at 30 (quoting PHILLIP GROSSER, UNCLE SAM'S DEVIL'S ISLAND).

[Vol. 3:1
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within the Congressional enactment requiring that the objection be "against
warfare in any form.""5

Treatment of those men who chose incarceration rather than con-
scription after their conscientious objector applications were rejected
was "barbaric.""' The prisoners were often chained to the doors of
their cells for long periods of time, 5 and seventeen objectors died in jail
as a direct result of torture and inhumane conditions in prison." "Men
were forcibly clad in uniform, beaten, pricked or stabbed with bayo-
nets, jerked about with ropes around their necks, threatened with sum-
mary execution . . . .In at least two cases, men were immersed in the
filth of latrines.

II. RECENT HISTORY AND THE DEVELOPMENT OF THE
MODERN CONSCIENTIOUS OBJECTOR LAWS

The plight of the conscientious objector improved during World
War II, though there was still widespread abuse of those imprisoned.38

One author concisely described the process as follows:

[conscientious objector] status was no longer connected with sectarian mem-
bership, but instead was based on "religious training and belief." Those who
objected to noncombatant roles in the Army were assigned to civilian work of
national importance under civilian direction. An elaborate appeals system was
established whereby a [conscientious objector] whose claim was rejected by
his local board could appear before an appellate draft board. When such ap-
peals were made, the Justice Department would investigate the claim and ad-
vise the appellate board.3

These reforms were mandated in the Selective Service Act of 1940.40
Exemptions were only permitted for those who objected to war in any

11 KELLOGG, supra note 1, at 28-29. Kellogg was a member of the commission which served
as the appeals mechanism for conscientious objector applications after the local boards made their
rulings. Harlan F. Stone also served on the committee. THE DRAFT AND ITS ENEMIES, supra note
10, at 106.

I KOHN, supra note 3, at 29.
5 Id.

36 Id.
I' Id. (quoting NORMAN THOMAS, IS CONSCIENCE A CRIME? 144).
See, KOHN, supra note 3, at 45-62.

39 ROHR, supra note 8, at 19.
40 Selective Service System, CONSCIENTIOUS OBJECTORS SPECIAL MONOGRAPH No. 1, 69.
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form; thus, during World War II, as now, selective conscientious objec-
tion was not recognized. Although conscientious objectors no longer
had to be members of established peace churches, their objection was
only recognized if it was based on "religious beliefs." '41

During this time, courts began to refine the civil rights guarantees
surrounding the Selective Service System, mostly in the context of
criminal prosecutions for failure to report for duty. The U.S. Supreme
Court interpreted the draft law as entrusting the determination of an
applicant's status completely with the local draft boards. "The courts
are not to weigh the evidence to determine whether the classification
made by the local board was justified. The decisions of the local boards
made in conformity with the regulations are final, even though they are
erroneous." '42 Thus, the determinations of local board's were beyond ju-
dicial review. However, in Gibson v. United States, the Supreme Court
maintained a procedural due process right for the applicant. 43 This was
not an unexpected development since the case arose in the context of a
criminal prosecution for failure to comply with the conscription re-
quirement. 4 In the 1940's, as at the present time, normal constitutional
guarantees applied to those charged criminally under the Selective Ser-
vice laws.

The due process rights of applicants continued to expand into the
Cold War era as the Supreme Court mandated that conscientious ob-
jectors charged criminally were entitled to hear the evidence which the
local board used to deny their applications.45 This was done so "the
registrant [could] defend against the adverse evidence - to explain it, to
rebut it, or otherwise detract from its damaging force."" Lower courts
also followed this trend:

The U.S. Circuit Courts of Appeals held that draft boards could not take a
registrant's "demeanor" into account when reaching a classification determi-
nation; that failure to consider all the facts before the board was a denial of
due process; that failure to inform a registrant of new evidence against him
was a violation of due process; and that a registrant had the right to submit

41 Id. at 68.
41 Estep v. United States, 327 U.S. 114, 122 (1946).
-- 329 U.S. 338 (1946).
4 Id. at 340.
"I Simmons v. United States, 348 U.S. 397 (1955).
46 Id. at 405.

[Vol. 3:1
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his case in writing to an appeals board.' 7

From the beginning of the Cold War into the Vietnam War, 1948-
1967, the Government employed several unsavory tactics aimed at
quelling draft resistance and discouraging conscientious objectors.
First, the Justice Department chose to concentrate their efforts at pros-
ecuting those most vocally against conscription using "selective prose-
cutions."4 8 Second, the Selective Service "picked out vocal opponents of
the draft and ordered them to report immediately for active military
duty. This process [of delinquency inductions] effectively removed dis-
sidents from their local communities or universities. 49

The courts reacted negatively to these tactics and at the same
time, public outcry against conscientious objectors was at its height."
In Oestereich v. Selective Service Board,51 the Supreme Court held
that the government could not reclassify a person who had already
been exempted as a conscientious objector as retribution for anti-draft
protesting.52 During the same period, the Court struck down the Selec-
tive Service's practice of retaliating against vocal opponents of the
draft by expediting their induction and putting their names ahead of
others on the active duty roster.58

The Supreme Court also began to expand the application of the
conscientious objector exemption to a wider population than purely reli-

47 KOHN, supra note 3, at 113. Kohn charts the change in the Selective Service System as
mandated by the courts:
Prior Regulatiot
Registrant did not have right to bring witnesses to his personal appearance before a local board.
No personal appearance allowed at the appeals board.
Local board was not required to provide registrant with the reasons why his request was denied.
New Registration [sic]:
Registrant was entitled to bring up to three witnesses to the personal appearance.
Personal appearance now allowed.
Reasons for adverse classification must be given to all registrants by both the local and the appeals
boards.
Id.

S48 Id. at 115.
I Id. at 114-15.

80 Id. at 115-17.
'1 393 U.S. 233 (1968).
52 Id. at 237 ("Once a person registers and qualifies for a statutory exemption [for conscien-

tious objection], we find no legislative authority to deprive him of that exemption because of
conduct or activities unrelated to the merits of granting or continuing that exemption.").

"' Gutknecht v. United States, 396 U.S. 295 (1970) (any violations of the Selective Service
System should be prosecuted criminally in court, not punished by internal Agency procedures).
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gious objectors. The 1948 Selective Service Act5" exempted those who
conscientiously objected to war in any form as a matter of "religious
training and belief."55 This, in turn was defined as "an individual's be-
lief in a relation to a Supreme Being involving duties superior to those
arising from any human relation, but [it] does not include essentially
political, sociological, or philosophical views or a merely personal moral
code.""

In United States v. Seeger,57 an applicant for conscientious objec-
tor status claimed that his objection to war in any form was only quasi-
religious, and not based on traditional religion. 58 The local draft board
rejected Seeger's application as not within the ambit of the 1948 Act
because of its ethical, as opposed to religious, nature. The Court over-
turned the local board's ruling, and created a new test with which to
determine the religious or political nature of an applicant's beliefs. The
new definition included:

[All sincere religious beliefs which are based upon a power or being, or upon
a faith, to which all else is subordinate or upon which all else is ultimately
dependent. The test might be stated in these words: A sincere and meaningful
belief which occupies in the life of its possessor a place parallel to that filled
by the God of those admittedly qualifying for the exemption comes within the
statutory exemption.85

Congress, in the Military Selective Service Act of 196760 at-
tempted to limit the Court's expansion of the conscientious objector ex-
emption by eliminating the Supreme Being clause. Section 456(j) then
read:

Nothing contained in this title shall be construed to require any person to be
subject to combatant training and service in the armed forces of the U.S.
who, by reason of religious training and belief, is conscientiously opposed to

- 50 U.S.C. § 450 (1948).
50 U.S.C. § 456U) (1948).
Pub. L. No. 759, 62 Stat. 604, 612 (1948)(prior to 1967 amendment).
380 U.S. 163 (1965).
Id. at 165.
I Id. at 176. Note that this opinion was decided unanimously by the Court. The Court,

however, did not address Justice Douglas's concerns that any sort of religious requirement violated
the Establishment of Religion Clause by preferring religious beliefs over secular tenets. See THE
DRAFT AND ITS ENEMIES, supra note 10, at 221.

" Pub. L. No. 90-40, 81 Stat. 100 (1967).
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participation in war in any form. As used in this subsection, the term "reli-
gious training and belief" does not include essentially political, sociological or
philosophical views, or a merely personal moral code. 6'

Three years later, in Welsh v. United States,62 the Court further
expanded the reach of section 4560). Welsh was denied exemption by
his local board because his views were seen as non-religious and "essen-
tially political, sociological or philosophical or a merely personal moral
code." 63 The Court recognized that Welsh's beliefs were political in na-
ture, but found that because they did not rely "solely upon considera-
tions of policy, pragmatism or expediency," they were cognizable
within the scope of section 4560)."4 "[Flor Black [the author of the
Court's opinion], 'essentially' political means exclusively political."'66

All that is necessary for the requirement of "religious training and be-
lief" after Welsh is that the belief of the individual be "deeply held,"66

thus, the conscientious objector law does not exclude those who object
as a matter of public policy."' The new test after Welsh includes "all
those whose consciences, spurred by deeply held moral, ethical, or reli-
gious beliefs, would give them no rest or peace if they allowed them-
selves to become a part or an instrument of war." 68

III. THE MECHANICS OF THE MODERN CONSCIENTIOUS
OBJECTOR EXEMPTION SYSTEM

All American males between the ages of 18 and 26 must register
for the draft.69 Upon the institution of a military draft, the government,
through a lottery system, selects men by age group to report for active
duty. If an individual wishes to claim exemption as a conscientious ob-
jector, he must file an application with the local draft board which re-
views it and decides whether or not to grant the exemption.

There are currently two types of conscientious objector
classifications:

6 50 U.S.C. § 456(i) (1967).
62 398 U.S. 333 (1970).
. 50 U.S.C. § 4560) (1967).
, Welsh, 398 U.S. at 343.

" ROHR, supra note 8, at 36.
Welsh, 398 U.S. at 342.

67 Id. at 343-44.
68 THE DRAFT AND ITS ENEMIES, supra note 10, at 222.
9 50 U.S.C. § 453 (1967).
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A registrant will be placed in class 1-0 if he is opposed to performing both
combatant and noncombatant military service. As an alternative to induction,
the registrant in class I-0 will be required to perform 2 years of civilian work.
A registrant will be placed in class I-A-0 if he is only opposed to combatant
military service. A registrant in class I-A-0 will be available for induction
into the armed forces. However, he will not perform combatant service during
his 2 years of military duty.
Thus, both of the conscientious objector exemptions require a registrant to
perform some form of service for 2 years. This fact sharply distinguishes the
conscientious objector .exemptions from all other deferments and
exemptions.

70

Before these classifications are made by the board, however, it must
determine whether the applicant is statutorily qualified as a conscien-
tious objector. There are three requirements for this exemption. First,
the applicant must conscientiously object to war in any form; second,
this objection must be rooted in religious training or belief; and third,
implicitly, the applicant must be sincere.

As has been discussed in Section II, these statutory requirements
have been refined and expanded by the courts. The board must act with
this case law in mind in its review of applications. Thus, for example,
"religious training and belief' 71 must include those who object on only
quasi-religious grounds.7 2 If the local board finds adversely for the ap-
plicant, the applicant may appeal its decision to a state appeal board.
This body is vested with authority to review the local board's decision
de novo, and may overrule it in favor of the applicant upon review. 73 In
fact, it is technically a separate and completely superseding review of
the application. Next, recourse can be made to the National Selective
Service Appeal Board in Washington.

Preinduction recourse to federal courts is highly restricted.7 4 Thus,
the alternatives of a conscientious objector who has been denied exemp-
tion after exhausting his administrative appeals are limited. Such an
individual may refuse to cooperate with the demands of the Selective

70 ANDREW 0. SHAPIRO AND JOHN M. STRIKER, MASTERING THE DRAFT: A COMPREHENSIVE

GUIDE FOR SOLVING DRAFT PROBLEMS 246 (1970) [hereinafter SHAPIRO AND STRIKER].
" 50 U.S.C. § 4560) (1967).
" See United States v. Seeger, 380 U.S. 163 (1965); Welsh v. United States, 398 U.S. 333

(1970).
7- 50 U.S.C. § 460(b)(3) (1967).
74 Id.
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Service, fail to report for duty, and face criminal prosecution. In this
case, he faces the unpleasant prospect of being heard in court as a
criminal defendant. The other, slightly less distasteful alternative, is to
report for induction, and file a Writ of Habeas Corpus in federal dis-
trict court. The case law shaping the conscientious objector exemption
has occurred primarily in the context of criminal and habeas corpus
proceedings.

IV. SELECTIVE CONSCIENTIOUS OBJECTORS

During the Vietnam War, the controversial issue of selective con-
scientious objection began to force itself forward. The war in Vietnam
became highly unpopular, and many draftees were morally, politically,
and religiously opposed to the war, but the Vietnam War in particular
instead of war in general. The Selective Service Act, reflecting long-
standing tradition in the United States, only exempted those opposed to
war in any form, or all wars. Thus, individuals objecting to particular
wars could not be exempted under the conscientious objector provisions.

Much effort was put into expanding the reach of the conscientious
objector exemption to include selective objectors, but without success.
In fact, in 1970, the Supreme Court in Gillette v. United States unam-
biguously declared that selective conscientious objectors had neither
constitutional nor statutory recourse. 5 The Court addressed many of
the arguments which had been proposed in academic literature con-
cerning selective conscientious objectors. 6 The issue in Gillette was
"whether conscientious objection to a particular war, rather than objec-
tion to war as such, relieves the objector from responsibilities of mili-
tary training and service. '' 7

7

Though Gillette believed in the use of military force as a
peacekeeping measure by the United Nations, or in the defense of the
United States, he believed that the war in Vietnam was "unjust" and
refused to participate. Gillette appealed his criminal conviction for fail-
ure to report for duty and his case eventually reached the Supreme

401 U.S. 437 (1970).
7 See, e.q., Hochstadt, supra note 17; Eston Wycliffe Orr, Mens Rea and the Selective Con-

scientious Objector, 37 TENN. L. REV. 628 (1970); Hugh C. Macgill, Selective Conscientious
Objection Divine Will and Legislative Grace, 59 U. VA. L. REV. 1355 (1968); ROHR, supra note
8.

7 Gillette, 401 U.S. at 439.
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Court. The Court found no merit in Gillette's statutory claims because
any straightforward reading of the conscientious objector statute gener-
ates no other meaning than the traditional one. 78 Since the words of
section 4560) expressly refer only to conscientious objection to "war in
any form,"79 inclusion of selective objectors is clearly not within the
statutory framework.80 The Court held that even though Gillette's
views may have been adequately religious for the purposes of the ex-
emption, it was simply the fact that he had objected to a particular
war, rather than war in general, which made him ineligible under
section 456(j).

The next issue addressed by the Court was whether Gillette's con-
viction was a violation of the Establishment Clause of the First Amend-
ment. He claimed that in denying him relief based upon his religiously
based selective objection, and granting an exemption to those whose
religious beliefs opposed war in any form, the government chose one
religion over another in violation of the First Amendment." The Court
noted that "the relevant individual belief [in determining the validity of
an applicant's objector status] is simply objection to all war, not adher-
ence to any extraneous theological viewpoint. 82 Thus, there was no
comparison of one religion to another, only the examination of the na-
ture of Gillette's personal belief system. In addition, the Court found
that there was no non-neutral purpose behind Congress' enactment of
the exemption. Therefore it was permissible. 3

Gillette also challenged the statute as a violation of his right to
freely exercise his religion.84 The Court specifically declined to rule
upon the free exercise implications of section 4560) in any matter be-
yond the one before it, involving selective conscientious objectors.86 It
found that the burden imposed upon the religious practice of selective
objectors was justified in this case by the "substantial" interests of the
government in military readiness.86

78 Id. at 443.
" 50 U.S.C. § 4560) (1967).
80 Appellant's arguments based on legislative history were dismissed by the Court as un-

founded. Gillette, 401 U.S. at 443-46.
I Id. at 449.

82 Id. at 454.
83 Id. at 454-60.

Id. at 461.
88 Id. at 461 n.23.
" Id. at 462.
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Given that selective conscientious objection was so thoroughly ana-
lyzed and then dismissed by the Supreme Court, it may safely be as-
sumed that, absent legislative action, the issue has been resolved. How-
ever, an area which retains the capacity to expand section 456(j), is
the religious practice exemption.

V. CONSCIENTIOUS OBJECTION AS A MATTER OF RELI-
GIOUS PRACTICE

Conscientious objectors in the United States have seen the law ex-
pand and contract over the course of our history. Generally the trend
has been towards more acceptance and newer, more institutionalized
procedures: The Selective Service was put into civilian hands, and the
exemption expanded to include members of religions not known tradi-
tionally as peace churches, extended again to individual objectors who
do not even subscribe to a traditional church, and at last, to include
even quasi-religious objectors.

Most development of the draft law occurs during war torn eras in
which the draft is an issue much in the public eye. When the need to
raise large numbers of troops is not present, as is the case today, the
Selective Service as an institution remains quietly unchanged from the
last period of controversy. Because the last draft occurred during the
Vietnam War, the conscientious objector issues most recently addressed
by the government reflect the national views of that era. Due to the
unpopular nature of that war, selective objection was the major thrust
of those wishing to widen the conscientious objector exemption. Both
because of the dramatic actual effect of such a reform, and because of
recent legal developments, such as Gillette,87 prospects for expansion of
the conscientious objector laws in this direction seem unlikely.

An area too little explored by scholarly literature, courts, or the
legislature is the conflict arising between mandatory conscription and
religious practice. It may be practically impossible for the Armed
Forces to adjust its regimen in order to comply with the religious needs
of certain individuals. Devout Muslims or Jews must reserve much time
each day to pray and require special consideration in order to follow
their strict dietary laws. Under such circumstances, the draft may act
as a means of state coercion, forcing the devout of minority religions to

87 See supra Part IV.
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violate the most basic tenets of their faiths. The Government forcing an
Orthodox or Hasidic Jew to eat in un-Kosher conditions and work on
his Sabbath for a period of years is authoritarian behavior which runs
against the mainstream of our political tradition.

When the state forces individuals to breach the most deeply held
requirements of their religious practice, there is a violation of the Free
Exercise Clause more severe than when the state fails to accommodate
minority religious requirements. It involves positive action by the state
against members of one religion, absolutely requiring them, under the
threat of imprisonment, to violate their religious traditions. A decade of
relative peace may be the most appropriate time to consider the plight
of such individuals. Using the hypothetical case of an Orthodox Jew
who is drafted,8 8 this section assesses the chances of these individuals in
obtaining an exemption under the current law, analyzes other means of
attaining exemption, and suggests ways in which the law could be
changed without incurring policy difficulties.

The defendant, Harold Stein, is an extremely religious Orthodox
Jew who devoutly follows the age old Jewish dietary laws and tradi-
tional celebration of the Jewish Sabbath. Upon graduation from col-
lege, Mr. Stein was classified 1-A by the draft board and ordered to
report for processing so he could commence active duty. In a conversa-
tion with a member of the local draft board, Stein expressed concern
that he would not be provided with Kosher food in accordance with
Jewish dietary laws, or be able to engage in his traditional celebration
of the Jewish Sabbath on Friday nights and Saturdays until sundown.
When the local draft board could not answer his questions, Stein con-
tacted the local Army recruiting office and the General Counsel of the
Army in Washington D.C.. Stein was notified that, although provision
could sometimes be made for Jewish religious concerns, no guarantees
could be given. In addition, both the General Counsel and the local
Army recruiter made it clear that no special exception would be made
in Stein's case.

In reaction to this state of affairs, Stein submitted an application
to be classified as a conscientious objector pursuant to section 456() of
the Selective Service Act of 1967.89 Stein claimed in his application

" This hypothetical is contained in JAMES B. WHITE, THE LEGAL IMAGINATION 188-89
(1973).

8- 50 U.S.C. § 4560) (1967).
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that, because the Army could not guarantee that his religious require-
ments would be respected as a draftee, he would not serve in the mili-
tary. Stein's application for conscientious objector status was rejected
by the draft board and in all subsequent administrative appeals. Stein
complied with his Order to Report for Induction and completed all the
required training, but refused to perform the final requirement of the
"one step forward." Stein then signed a statement to the effect that he
refused induction as a matter of conscience. Stein was criminally prose-
cuted for failing to report for duty.

A. Statutory Claims

Stein's case is clearly not the usual conscientious objector claim.
The dictates of his conscience are not directed "at war in any form" as
the statute requires, nor is he claiming exemption for his selective dis-
like of any particular war. Instead, Stein claims his conscription inter-
feres with the practice of his religion. Thus, Stein's difficulty does not
lie in the traditional arenas of selective objection or of objecting on the
basis of "essentially political, sociological or philosophical views or a
merely personal moral code." 90

Although current case law has not addressed the application of
section 4560) to a case like Stein's, it is clear from the express statu-
tory language that he would not be afforded an exemption on the basis
of his objection. This result is not proper. The original purpose of the
conscientious objector laws in the United States was to exempt from
military service those whose sincerely held religious beliefs conflicted
with conscription. 91 Stein clearly falls into this category. The govern-
ment's decision to draw the line at conscientious objection to war, and
not conscientious observance of religious practice, seems arbitrary. The
religiously motivated objection to war is of no greater importance in
the mind of the individual objector than the need of a devout individual
to freely practice his religion. Harold Stein's dietary observances are an
illustration. His dietary concerns are based in the ancient tradition of
Kashrut which has been called "one of the pillars of Jewish religious
life." 9s One authority explains the role of Kashrut in the life of a reli-
gious Jew like Stein:

90 Id.

' See supra text accompanying note 4.
" DAYAN DR. I. GRUNFELD, THE JEWISH DIETARY LAWS V. I 3 (3rd. ed. 1982).
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The laws of the Torah [dietary laws included] have an effect not only on the
character of the persons who observe them, but also on the harmony of the
Universe. The effect of fulfilling a commandment extends, according to the
mystical conception [subscribed to by religious Jews like Stein], to the fur-
thest reaches of the Universe. Every Mitzvah [good deed] is thus an event of
cosmic importance; and as the laws of the Torah are the means of establishing
and preserving the harmony of the Universe, every observant Jew becomes a
cooperator with God in the drama of history and the guidance of the world.93

As the observance of the Jewish Sabbath takes on similar importance,
it can be understood how such a devout individual would be willing to
choose criminal prosecution over conscription with the same lack of
hesitation as a traditional conscientious objector.

Respecting the rights of those who object on the basis of religious
practice is directly in line with a hundred years of First Amendment
Free Exercise Clause jurisprudence, with the possible exception of a
very recent case. In the life of the U.S. conscription requirements, the
Supreme Court has clearly pronounced the right of government to im-
pose a mandatory draft, and strongly implied that there is no indepen-
dent constitutional right to be free from mandatory military service. 4

Since the idea of a constitutional right of conscience was rejected by
the founding fathers,95 the current exemption of those who object to all
war as a matter of conscience may not be constitutionally required. In
contrast, the right of individuals to freely practice their religion is ex-
pressly guaranteed in the First Amendment. Thus, exemption of those
who object as a matter of religious practice may be an issue of greater
constitutional magnitude than exempting those who object as a matter
of conscience.

This is especially so now that the Supreme Court has interpreted
the conscientious objector exemption as applying to quasi-religious be-
liefs. Individuals such as Welsh96 may not even be within the ambit of
the Free Exercise Clause; yet, they are protected by the current consci-
entious objector provision. Those cases which clearly fall into the con-
stitutionally protected territory of the First Amendment, such as the
Stein hypothetical, should be protected at least as much as those not

93 id. at 6.
" Arver v. United States, 245 U.S. 366 (1918).
" See supra text accompanying notes 17-21.
" See supra text accompanying note 62 (describing the Welsh case).

[Vol. 3:1



CONSCIENTIOUS OBJECTOR LAW

within the ambit of the First Amendment.
Section 4560) appears to have developed a life of its own, com-

pletely apart from the scope of the Free Exercise Clause. Conscientious
objector laws have traditionally been based upon religious beliefs. 97

While Congress is not required to track the First Amendment in its
provision of military exemptions, it is not logical to protect objectors as
a matter of conscience who are outside the scope of constitutional pro-
tection, while failing to exempt those whose objections are based on
constitutionally cognizable beliefs. Regardless of whether an individual
like Stein could actually win himself exemption under a First Amend-
ment challenge, the law should more readily protect those whose objec-
tions clearly lie in an area the founding fathers wished to safeguard.

To broaden current law so that Stein's religious practice is not
threatened would involve much less harm to the effectiveness of a draft
than broadening the law in other areas, such as selective conscientious
objection. First of all, the problems of proof are much less demanding
in the case of Stein.98 Well marked exemption requirements could be
laid out in which the threatened religious practice must be shown as
central to the applicant's religion and devoutly observed for a substan-
tial period of time, certainly from before the institution of any new
active draft. Determining the sincerity of selective objectors is a much
more ambiguous evidentiary inquiry supportable by far less objective
evidence than an inquiry into an objection based on religious practice.
However, in light of recent case law, the determination of centrality of
a religious practice may cause some difficulty. Specifically, in Employ-
ment Div., Dept. of Human Res. v. Smith,99 Justice Scalia warned
against such a determination as an establishment of religion. 100 Stein's
case, however, does not cause government to be an arbiter of religion
any more than the current law requires. The draft board must cur-
rently determine the sincerity and centrality of an applicant's relig-
iously based objections to war. To render a similar opinion about an
individual's religious practice is no different.

In real terms, a religious practice exemption would excuse far
fewer otherwise qualified inductees than an extension of the current

'7 See supra text accompanying notes 2-37.
e See infra Part V. C. for additional discussion of this issue.

" 110 S.Ct. 1595 (1990).
100 Id. at 1605 n.4 (1990).
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law to include selective objectors. While any unpopular war would pro-
duce large numbers of sincere selective objectors, only a few individuals
could honestly claim exemption for conflict with their religious prac-
tice. In any case, the latter situation would provide the government
with the choice of allocating resources to accommodate objectors as a
matter of practice, or simply excusing them. No such choice is availa-
ble to the government with traditional or selective conscientious
objectors.

B. The Constitutional Implications of Conscientious Objection as a
Matter of Religious Practice

Stein will be able to construct a legal argument based upon cur-
rent constitutional precedent which supports an exemption for religious
practice objectors. When criminally prosecuted for failing to report for
induction, Stein could raise a constitutionally based free exercise de-
fense. The arguments which this Section addresses are extra-statutory,
and do not challenge section 456(j) as a facial matter. This sort of "as
applied" challenge is more promising for Stein because the facial con-
stitutionality of the Selective Service Act has already been
established." 1

Before the Smith case was decided in 1990, arguing that Stein's
constitutional right to freely practice his religion would have been
much easier. However, it is necessary to address the current status of
the law, taking into account this new direction in which free exercise
jurisprudence may be headed. Smith held that the traditional strict
scrutiny test, laid out by the Supreme Court in Sherbert v. Verner,"°'
should not be applied to "an across-the-board criminal prohibition on a
particular form of conduct."10 Whether a case like Stein's falls into
this category is certainly arguable, but I believe it does not.

Stein's free exercise challenge is based upon whether the state can
force him to engage in conduct which violates his religious beliefs, and
not the constitutionality of his prosecution for failing to report for duty.
This challenge is far different from either Smith or Gillette because it
is not statutorily based. For example, in Smith, the issue before the

101 Arver v. United States, 245 U.S. 366 (1918).
02' 374 U.S. 398 (1963).

103 Smith, 110 S.Ct. at 1603 (citing Gillette v. United States, 401 U.S. 437 (197 1)(which is
a Selective Service Act case, as an example of such a law)).
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Court was whether a criminal law banning the use of peyote could con-
stitutionally criminalize its ritualistic use by members of the Native
American Church. Quite different from Smith, is Stein's admission
that he is not within the bounds of section 4560) of the Selective Ser-
vice Act. Stein is not challenging the criminal statute, but the state
action which it enforces in the form of civil conscription.

Thus, this case does not fall into the category of generally applica-
ble criminal statutes which the Court in Smith referred to. Indeed, the
Smith Court specified that, in cases like Stein's, strict scrutiny should
apply: "when the State has in place a system of individual exemptions,
it may not refuse to extend that system to cases of 'religious hardship'
without compelling reason.'101 Since the civil system of conscription
contains section 456(j), which provides for individual exemption,
Stein's case is clearly within this category.

A troubling passage in Smith explains the results of cases like
Wisconsin v. Yoder, 05 as anomalies in which some other fundamental
right besides freedom of religion was at stake.106 It would be very diffi-
cult for Stein to claim that his situation was such a "hybrid" of funda-
mental rights. Scalia noted that in Yoder, for example, the right of free
exercise was coupled with the fundamental right of parents to direct
the lives of their offspring. Absent a great stretch of legal reasoning, it
is difficult to construct an argument which would put Stein in such a
category.

It is possible, however, that Scalia's statement in Smith may not
pose such an obstruction to Stein's cause. An examination of the actual
passage is useful:

The only decisions in which we have held that the First Amendment bars
application of a neutral, generally applicable law to religiously motivated ac-
tion have involved not the Free Exercise Clause alone, but the Free Exercise
Clause in conjunction with other constitutional protections, such as freedom
of speech and of the press. 101

This does not appear to be a commandment by the Supreme Court.
Indeed it is merely a statement of fact. Justice Scalia is simply observ-

104 Smith, 110 S.Ct. at 1603.
10- 406 U.S. 205 (1972)(finding State compulsory education law unconstitutional as a matter

of free exercise when applied to the Amish).
'" Smith, 110 S.Ct. at 1601.
107 Id.
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ing that the Supreme Court has consistently arrived at certain out-
comes in its case law. He does not say that the application of strict
scrutiny has been or should be limited to such cases. Supporting this
argument is the well-grounded proposition that "a regulation neutral on
its face may, in its application, nonetheless offend the constitutional
requirement for governmental neutrality if it unduly burdens the free
exercise of religion."'10 8

Another major obstacle that Smith creates for Stein is that the
centrality of his religious practice may not be determined by a court. 109

If this is the case, and the centrality of Stein's Sabbatarian and dietary
practices cannot be inquired into, then the application of strict scrutiny
may prove unworkable because the violation of any religious practice,
no matter how insignificant, by a neutral law, would require a compel-
ling state interest.

Clearly, courts should not act as religious arbiters of sectarian con-
flicts; however, constitutional adjudication of free exercise cases does
not require such a role. 110 Only the sincerity of Stein's beliefs as an
evidentiary matter would be at issue. More specifically, the sincerity of
Stein's claim that these beliefs make it impossible for him to comply
with the Act.

Such an evidentiary inquiry does not require a court to act as an
arbiter of religion. It is a fact finding function, for which documented
studies of religion could be consulted. Thus, a court would not have to
make a determination of the centrality of a practice to Judaism, but
only use information about a religious practice as a basis for testing the
sincerity of someone like Stein. As a simple matter of legitimacy and
self preservation, government must, at certain times, recognize the real-
ity of religious beliefs in society. If it fails to, it is bound to act with
callous disregard and against the spirit in which the Free Exercise
Clause was written. If the First Amendment Free Exercise Clause is to
have any meaning, courts must be willing to examine the history of a
religious practice. Such an evidentiary consideration is not interference
with the establishment of a religion any more than verifying the iden-
tity of a priest before he is introduced as a witness.

108 Yoder, 406 U.S. at 220 (citing Sherbert v. Verner, 374 U.S. 398 (1963)).
109 Smith, 110 S.Ct. at 1605 n.4.

o See id. at 1615 (O'Connor, J., concurring); Yoder, 406 U.S. at 235 ("[T]he Amish in this
case have convincingly demonstrated the sincerity of their religious beliefs.").
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Another obstacle for Stein is the special constitutional status of
the military.1" In Goldman, an Orthodox Jew and ordained Rabbi who
was an officer in the Air Force, wore his yarmulke in violation of mili-
tary regulations.' 12 Goldman challenged the regulations as violating the
Free Exercise Clause. The Supreme Court stated that "our review of
military regulations challenged on First Amendment grounds is far
more deferential than constitutional review of similar laws or regula-
tions designed for civilian society."'1 3

Using this reasoning, the Goldman court declined to apply strict
scrutiny, and upheld the regulation. In Stein's case, the government
could argue that his predicament is similar to Goldman's, and therefore
that its decision merits the same deferential review. This argument
could probably be overcome in Stein's case for the same reason that
Stein would not be tried in a military court martial - he is a civilian.
Thus, the special military deference present in Goldman should not ap-
ply to Stein.

If Stein is able to clear these hurdles, his case may be examined
under strict scrutiny."" However, even then, he may have difficulty. As
was determined by the Supreme Court in Gillette, conscription itself is
a compelling state interest."" Thus, Stein would have to look to the
secondary aspect of strict scrutiny, that the compelling state interest
must be effected by "means narrowly tailored to achieve [the State's
compelling] interest." 11 6

Although the State's interest in conscription is compelling, its ac-
tion in a case such as Stein's may not be sufficiently tailored to the
ends sought. The State refused to grant Stein an exemption from mili-
tary service in violation of his constitutional right to freely exercise his
religion. However, the vindication of the State's compelling interest in
conscription is consistent with granting Stein an exemption. Such a re-
quirement puts no extraordinary burden upon the State, certainly little
more than the State has already assumed in the enactment of sec-
tion 456(j). Without major inconvenience or harm to its interest in

"I E.g., Goldman v. Weinberger, 475 U.S. 503 (1985).
11 Id. at 504-06.
118 Id. at 507.
"I Sherbert v. Verner, 374 U.S. 398 (1963).
"' Gillette v. United States, 401 U.S. 437, 462 (1971).

Employment Div., Dept. of Human Res. v. Smith, 110 S.Ct. 1595, 1608
(1990)(O'Connor, J., concurring).
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raising an army, the government could exempt individuals such as
Stein. 17

C. Constructing a New Religious Practice Exemption

At first blush, there appear to be major difficulties in the imple-
mentation of a religious practice exemption. However, a well con-
structed objector system can mitigate these difficulties. Justice Scalia's
warning in Smith about excessive involvement by the government in
matters of religion11 takes on renewed meaning in the context of the
draft exemption process. It is helpful to examine these mechanical diffi-
culties with reference to the Stein hypothetical.

When the draft board hears Stein's application, must it delve into
the intricacies of Jewish theology? For example, Jewish theology con-
tains certain exceptions to the strict requirements of orthodox practice.
In life threatening situations, or when rendered impossible by events, a
religious Jew may dispense with his Sabbatarian and dietary strictures.
Clearly, to require the draft board to interpret Jewish theology and
determine the validity of Stein's claim in light of its conclusion, raises
looming Establishment Clause difficulties. Beyond this, making such re-
ligious determinations would require the draft board to practice in an
area much beyond its expertise.

On the other hand, it could be argued that even the most typical
conscientious objector claim presents similar problems. For example, a
Quaker who submits his application based on his personal belief,
backed up by the tenants of his religion, that he is opposed to all war,
necessarily required the board to make a determination about the valid-
ity of the theology he presents in support of his claim. Though not as
difficult a theological inquiry as determining whether Judaism harbors
Sabbatarian or Kosher exceptions, there is no difference between
Stein's case and that of a traditional religious conscientious objector.
Given this, it is expedient to examine the manner in which draft boards
currently administer such applications and deal with these difficulties.

"' Judging by the fact that less than .06% of registrants in 1966 applied for conscientious
objector status, it would appear that broadening the exemption to include religious practice objec-
tors would not seriously threaten the manpower requirements of the U.S. military. Hochstadt,
supra note 17, at 42. In addition, the proven success of the present all volunteer force in the Gulf
War is compelling evidence that the military would not suffer from expansion of the pool of regis-
trants eligible for exemption from military service.

18 Smith, 110 S.Ct. at 1605 n.4.

[Vol. 3:1



CONSCIENTIOUS OBJECTOR LAW

Although the board [can] request the appearance of the registrant to provide
information not included on [his] completed forms, subpoena witnesses, or
require the production of documents, [the board] is not obligated to do any of
these if it feels the information on file provides a sufficient basis for a valid
classification determination.'n

So once Stein has submitted the basic information in support of his
application, it rests within the discretion of the board to decide whether
it wishes to pursue a deeper inquiry. The board may well be capable of
making its determination based solely on the information sworn to by
Stein. In this case, the only inquiry to be made by the board is Stein's
sincerity, which, as previously discussed, 120 does not pose Establishment
Clause difficulties.

If, however, the board wants additional information about the the-
ological aspects of Stein's beliefs, it may hear the testimony of ex-
perts.121 Once Judaism's theological requirements begin to be examined
by the board, serious entanglements of government and religion loom.
Under previous versions of the Selective Service Act, these problems
may have well been insurmountable because the standard of exemption
depended upon the applicant's affiliation with a traditional religion. 23

However, as the present Selective Service Act has been interpreted by
the Supreme Court, 2 ' it is the personal beliefs of the individual appli-
cant which stand as the standard by which exemption is determined.
Thus, those whose personal beliefs are adverse to war in general may
be exempt, even if their beliefs differ from the tenets of their tradi-
tional religious affiliation.

Viewed with this in mind, Stein's application relies more on his
personal interpretation of the strictures of Judaism than objective inter-
pretations of Judaism's traditional theology. The only use to which
deeper examination of Jewish theology may be put by the board is to
bolster or undermine Stein's sincerity. If testimony by an acknowledged
expert in Jewish theology labels Stein's claimed interpretation as abso-
lutely untenable, it may affect the board's judgement of Stein's sincer-

"'I SHAPIRO AND STRIKER, supra note 70, at 116 (quoting United States v. Warner, 284 F.
Supp. 366, 370 (D. Ariz. 1968)).

120 See supra text accompanying notes 106-08.
... SHAPIRO AND STRIKER, supra note 70, at 119.
112 See Act of February 24, 1864, supra note 26.
" Id.
", See text accompanying notes 54-68.
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ity. Likewise, testimony by an expert that Stein's interpretation is plau-
sible would tend to support the credibility of his application.

Since the board's inquiry is based upon subjective determination of
Stein's personal beliefs and not objective evidence that Judaism re-
quires Stein to act as he does, the government is not put into the posi-
tion of an arbiter of religion. The history of religion has demonstrated
that different sects or individuals may interpret the same scripture in
completely varying ways. It is clearly problematic to require the gov-
ernment to interpret scripture as it would a statute, but this is wholly
unnecessary in the case of religious practice objectors. As the Supreme
Court stated, in testing whether an applicant is eligible under sec-
tion 456(j), the correct personal belief to be considered is what the in-
dividual objected to, and not "adherence to any extraneous theological
viewpoint." 1 5

Thus, evidence that other religious Jews served in the U.S. Armed
Forces under the identical conditions as Stein would be required to
serve, does not necessarily preclude the validity of Stein's claim.
Though this could undermine Stein's sincerity in the eyes of the board,
Stein need not do more than claim his personal interpretation of Juda-
ism differs from that of these Jewish veterans. Of course, it would be in
Stein's interest to explain to the board the nature of his personal inter-
pretation. But, this does not require the board to judge the validity of
his interpretation as a matter of theology. It simply functions as inde-
pendent corroboration of Stein's claimed beliefs.1"

CONCLUSION

The current statutory conscientious objector exemption is not nec-
essarily coextensive with the First Amendment's Freedom of Religion
Clause. By failing to account for the religious practice objector, Con-
gress may well be overstepping its constitutional authority in denying
devout individuals the right to practice their religion in the event they
are drafted. Either by means of judicial review or legislative amend-

12 Gillette v. United States, 401 U.S. 437, 454 (1971).
IN Note that this whole line of argument is very similar to that used by the Supreme Court

in Gillette, 401 U.S. at 448-60. There, the Court defended the conscientious objector exemption
against Establishment Clause attack by the defendant. See supra, notes 75-86 and accompanying
text. The Court made the point that, in testing whether an applicant is eligible under sec-
tion 456(), the correct personal belief to be considered was what the individual objected to, and
not "adherence to any extraneous theological viewpoint." Id. at 454.
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ment, provision for such objectors would not cause the government
great inconvenience, could be administered, and would bring the cur-
rent law more within the permissible boundaries of the First
Amendment.

The temptation to let this issue lie fallow until a national emer-
gency demands its application must be resisted. It is during periods of
relative peace that lawmakers and courts can afford the objectivity re-
quired to make wise decisions. In place of the historically lurching de-
velopment of conscientious objector law, this approach would lend itself
to a comprehensive solution, accounting for the interests of minority
believers.


