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The enactment of the most controversial provision of the Civil
Rights Act of 19911 - the "disparate impact" provision - can be
viewed as a three act play, a legal drama. Act one: the curtain opens
with the 1989 Supreme Court decision of Wards Cove Packing Co. v.
Atonio,2 which, according to Congress, "weakened the scope and effec-
tiveness of Federal civil rights protection"' in the area of employment
discrimination under Title VII of the Civil Rights Act of 1964. 4 Act
two: Congress unsuccessfully attempts to substantially overrule Wards
Cove with the Civil Rights Act of 1990,5 which President George Bush
vetoed. Act three: after a series of near-death experiences, the Civil
Rights Act of 1991 becomes law, substantially overruling Wards Cove
and providing for the first time statutory guidelines for the adjudication
of "disparate impact" suits under Title VII.6
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a Civil Rights Act of 1991 § 2.

42 U.S.C. §§ 2000e - 2000e-17 (1964).
' S. 2104, 101st Cong., 2d Sess. (1990).

"Disparate impact" cases under Title VII are to be distinguished from "disparate treat-
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The Wards Cove decision had made it more difficult for an indi-
vidual to prevail in an employment discrimination suit under the dispa-
rate impact theory of liability. This decision outraged many groups,
especially those in the civil rights community that had championed em-
ployees' rights. In response to Wards Cove and other Supreme Court
decisions, Senator Edward M. Kennedy (D-MA) and Representative
Augustus F. Hawkins (D-CA) introduced companion bills in the Con-
gress on February 7, 1990, that began the legislative effort to, among
other things, substantially overrule Wards Cove and return the law to
the disparate impact criteria set forth in Griggs v. Duke Power Co.'
and its progeny.

The Bush Administration and the bills' opponents claimed that
these legislative measures would result in employers being forced to
adopt hiring and promotion quotas on the basis of race and sex because
the proposed measures were unfairly biased against employers. They
argued that adopting quota policies would be the only sure defense an
employer would have against these suits. However, proponents of the
civil rights bills maintained that these measures merely would prohibit
employment practices that unfairly discriminated against minorities
and women, and that the Administration was playing racial politics. On
October 22, 1990, the President was presented with the Civil Rights
Act of 1990, S. 2104, which he vetoed, calling it a "quota bill." The
President's veto was sustained by the Senate.

After numerous other attempts to draft a civil rights bill that
would satisfy the majority of the members of Congress and the Admin-
istration, Senator John C. Danforth (R-MO) introduced the Civil
Rights Act of 1991, S. 1745, on September 24, 1991. He thought that
in order for the measure to become law, votes would be needed to over-
ride a presidential veto. However, the Congress and the Administration
later were able to agree on criteria for considering disparate impact
cases that, according to most parties including the President, would not
result in hiring and promotion quotas. The bill quickly sailed through
Congress, and the President signed the measure on November 21,
1991.

ment" cases. See infra note 10. In addition to the provisions that relate to the adjudication of
disparate impact cases, the Civil Rights Act of 1991 contains other significant provisions concern-
ing employment discrimination law. See infra note 343. However, this article is limited to the
disparate impact provisions, which were by far the most controversial aspects of the 1991 Act.

7 401 U.S. 424 (1971).
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This article will address three aspects of the disparate impact
guidelines under the Civil Rights Act of 1991. First, the major Su-
preme Court cases that developed the disparate impact doctrine will be
briefly reviewed because a stated purpose of the 1991 Act is to codify
aspects of the disparate impact criteria enunciated by Griggs and other
Supreme Court cases prior to Wards Cove. The Wards Cove decision
also will be reviewed to set the stage for Congress' response to that
decision. Second, the legislative history that led to the 1991 Act will be
examined focusing on the disparate impact standard. This examination
will include the role of the power brokers both inside and outside Con-
gress, and it will suggest other historical events that may have had an
affect on the political environment in which this legislation was consid-
ered. Lastly, the 1991 Act's statutory guidelines for the adjudication of
disparate impact suits will be analyzed.

I. THE JUDICIAL DEVELOPMENT OF DISPARATE IMPACT
ANALYSIS

Title VII of the Civil Rights Act of 1964' generally prohibits an
employer 9 from discriminating on the basis of race, color, religion, sex,
or national origin with respect to employment practices proscribed by
the Act. The discrimination requirement is satisfied in a "disparate im-
pact" case where an individual demonstrates that a proscribed employ-
ment practice that is neutral on its face and in intent nonetheless dis-
criminates on the basis of race, color, religion, sex, or national origin. 10

8 For a comprehensive review of the legislative history of Title VII, see Francis J. Vaas, Title
VII: Legislative History, 7 B.C. INDUS. & COMM. L. REV. 431 (1966).

1 Title VII defines the term "employer" generally to mean "a person engaged in an industry
affecting commerce who had fifteen or more employees for each working day in each of twenty or
more calendar weeks in the current or preceding calendar year, and any agent of such person." 42
U.S.C. § 2000e(b) (1964). In addition, Title VII defines the term "person" to include, inter alia,
"one or more individuals, governments, governmental agencies, political subdivisions, labor unions,
partnerships, associations [and] corporations." 42 U.S.C. § 2000e(a) (1964).

10 "Disparate impact" cases under Title VII are to be distinguished from "disparate treat-
ment" cases. Unlawful employment practices for disparate impact cases are proscribed by Section
703(a)(2) of Title VII, which provides that it "shall be an unlawful employment practice for an
employer . . . to limit, segregate, or classify his employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportunities or other-
wise adversely affect his status as an employee, because of such individual's race, color, religion,
sex, or national origin." 42 U.S.C. § 2000e-2(a)(2); see generally JOSEPH G. COOK & JOHN L.
SOBIESKI, JR., CIVIL RIGHTS ACTIONS § 21.23 (Matthew Bender 1990); and BARBARA SCHLEI &
PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1324-1330 (BNA 2nd. ed. 1983) and 489-
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Before the passage of the 1991 Act, the courts provided the criteria for
the adjudication of disparate impact cases. The first Supreme Court
case that squarely addressed this subject was Griggs v. Duke Power
Co. in 1971.11

A. Griggs v. Duke Power Co. and its Progeny

In the landmark 1971 Supreme Court case of Griggs v. Duke
Power Co., 2 a class of African American employees at the Duke
Power Company in North Carolina challenged, under Title VII of the
Civil Rights Act of 1964, the Company's requirement of a high school
education or the passing of a standardized general intelligence test as a
condition of employment in or transfer to jobs.'3 Neither the Com-
pany's high school requirement nor the standardized test was signifi-
cantly related to successful job performance, and both requirements op-
erated to disqualify African Americans at a substantially higher rate
than white applicants. 4 Moreover, the jobs at issue had been filled only
by white employees as part of a longstanding practice of giving prefer-
ence to whites.' The Court in an eight to zero decision' 6 held that the
Company's education and testing requirements violated Section

498 (Five-year cum. supp. 1989).
On the other hand, the discrimination requirement of a disparate treatment case is satisfied

where an individual establishes that an employer acts with the specific intent to discriminate.
Unlawful employment practices for disparate treatment cases are proscribed by Section 703(a)(1)
of Title VII, which provides that it "shall be an unlawful employment practice for an employer
• . . to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against
any individual with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual's race, color, religion, sex, or national origin." 42 U.S.C. § 2000e-
2(a)(l); see generally JOSEPH G. COOK & JOHN L. SOBIESKI, JR., CIVIL RIGHTS ACTIONS § 21.22
(Matthew Bender 1990); and BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINA-
TION LAW 1291-1324 (BNA 2nd. ed. 1983) and 499-512 (Five-year cum. supp. 1989).

"1 There were Title VII cases that preceded Griggs; however, most of these cases involved
"procedural issues, or issues of minimal substantive import." James E. Jones, Jr., The Develop-
ment of the Law Under Title VII Since 1965: Implications of the New Law, 30 RUTGERS L. REV.
1 (1976).

401 U.S. 424 (1971).
Employment tests are widely used; however, the assumptions upon which they are based

have been criticized. See, e.g., Craig Haney, Employment Tests and Employment Discrimination:
A Dissenting Psychological Opinion, 5 INDUS. REL. L. J. 1 (1982).

14 401 U.S. at 426.
1I Id.
14 Chief Justice Warren Burger wrote the Court's opinion, and Justice William J. Brennan,

Jr. took no part in the case's consideration or decision. Id. at 425, 436.
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703(a)(2) of Title VII," and, in focusing on that Section, stated that:

The object of Congress in the enactment of Title VII is plain from the lan-
guage of the statute. It was to achieve equality of employment opportunities
and remove barriers that have operated in the past to favor an identifiable
group of white employees over other employees. Under the Act, practices,
procedures, or tests neutral on their face, and even neutral in terms of intent,
cannot be maintained if they operate to 'freeze' the status quo of prior dis-
criminatory employment practices.1 8

The Court further explained that Congress requires the "removal
of artificial, arbitrary, and unnecessary barriers to employment when
the barriers operate invidiously to discriminate on the basis of racial or
other impermissible classification."" "Congress directed the thrust of
the Act to the consequences of employment practices, not simply the
motivation."2° However, the Court indicated that a neutral employ-
ment practice that excludes African Americans is nevertheless lawful if
the employer proves that any given employment requirement has a
"manifest relationship to the employment in question."" "The touch-
stone is business necessity. 22

The Company in Griggs nonetheless asserted that the general in-
telligence tests were permitted by Section 703(h) of Title VII. Section
703(h) provides that an employer may use "any professionally devel-
oped ability test provided, that such test . . . is not designed, intended

17 42 U.S.C. § 2000e-2(a)(2) (1964).
1' 401 U.S. at 429-430. Title VII is traditionally considered from a social equity perspective.

For an interesting discussion of Title VII in economic terms, see John J. Donohue, III, Is Title
VII Efficient?, 134 U. PA. L. REv. 1411 (1988); Richard A. Posner, The Efficiency and The Effi-
cacy of Title VII, 136 U. PA. L. REV. 513 (1987).

1" Id. at 431.
0 Id. at 432 (emphasis in original). As a result of disparate impact cases focusing on the

consequences of facially neutral employment practices, statistics play a dominant role in establish-
ing a prima facie case. See BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION
LAW 1286-1392 (BNA 2nd. ed. 1983) and (Five-year cum. supp. 489-512); see also Marc Rosen-
blum, The Use of Labor Statistics and Analysis of Title VII Cases: Rio, Chicago and Beyond, I
INDUS. REL. L. J. 685 (1977); Elaine W. Shoben, Differential Pass-Fail Rates in Employment
Testing: Statistical Proof Under Title VII, 91 HARV. L. REv. 793 (1978); Arthur B. Smith, Jr. &
Thomas G. Abram, Quantitative Analysis and Proof of Employment Discrimination, 1981 U.
ILL. L. REV. 33.

I Id. at 432.
Id. at 431. The Court in an earlier part of the Griggs opinion inferred that an employment

practice that causes a disparate impact also must be "significantly related to successful job per-
formance" in order to satisfy the "business necessity" requirement. Id. at 426.

19921



CIVIL RIGHTS LAW JOURNAL

or used to discriminate because of race, color, religion, sex or national
origin."' 23 The Court, in deference to the Equal Employment Opportu-
nity Commission's construction of that section, held that employment
tests still must be job related, and that the Company's tests did not
comply with this requirement.2"'

Four years after Griggs, the Supreme Court in Albemarle Paper
Co. v. Moody25 further developed the standard for analyzing disparate
impact cases and, in particular, elaborated on the criteria for demon-
strating whether a requirement for employment or promotion was job
related. In Albemarle, African Americans who were former employees
of a paper mill in North Carolina sued the paper mill's owner, the Al-
bemarle Paper Co., and the plant's employee labor union, for a perma-
nent injunction under Title VII concerning, among other things, the
plant's program of employment testing. 26 The Court set forth the stan-
dard for deciding disparate impact cases, vacated the Court of Appeals'
judgment, and remanded the case to the District Court for further
proceedings.2"

The Court articulated a three-part test for analyzing the evidence
in this type of case. First, the employee or class of employees must
establish a prima facie case of discrimination, i.e., show that the tests
in question select applicants for hire or promotion in a racial pattern
significantly different from the pool of applicants. Second, after the em-
ployee has demonstrated a prima facie case, the employer has the bur-
den of showing that any given employment requirement has a "'mani-
fest relationship'" to the employment in question.28 Third, if an
employer meets "the burden of proving that its tests are 'job related,' it
remains open to the [employee] to show that other tests or selection
devices, without a similar undesirable racial effect, would also serve the
employer's legitimate interest in 'efficient and trustworthy workman-
ship.'"29 This Griggs/Albemarle method of analyzing the evidence in

:a 42 U.S.C. § 2000e-2(h) (1964).
4 401 U.S. at 436. The Griggs decision raised new challenges for the courts with respect to

determining whether employment tests are job related. See Hugh Steven Wilson, A Second Look
at Griggs v. Duke Power Company: Ruminations on Job Testing, Discrimination, and The Role
of the Federal Courts, 58 VA. L. REv. 844 (1972).

:8 422 U.S. 405 (1975)
, Id. at 408-409.
27 Id. at 436.
:8 Id. at 425 (quoting Griggs v. Duke Power Co., 401 U.S. at 432 (1971)).
89 Id. at 425 (quoting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801 (1973)). The

[Vol. 3:1
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disparate impact cases guided the courts for many years.30

The Albemarle Court further noted that in the instant case the
main concern was whether the Company's employment tests were job
related." This inquiry must be viewed in the context of a company's
operations and the history of the company's employment tests.32 In this
context, "discriminatory tests are impermissible unless shown, by pro-
fessionally acceptable methods to be 'predictive of or significantly cor-
related with important elements of work behavior which compromise or
are relevant to the job or jobs for which candidates are being evalu-
ated.' "a Measured against these guidelines, the Court found the Com-
pany's validation study concerning the employment tests to be materi-
ally defective."

In 1977, the Supreme Court in Dothard v. Rawlinson35 analyzed
as one employment practice functionally-integrated employment crite-
ria. In Dothard, Dianne Rawlinson brought a class-action suit against
the Alabama Board of Corrections alleging that, among other things,
the State's height and weight requirements for prison guards violated
Title VII. 6 Alabama prison guards were required to be at least 5 feet 2
inches in height and weigh at least 120 pounds, as well as meet other
eligibility requirements.3 7 The Board of Corrections maintained that
the height and weight requirements were job related because they were
related to a person's strength, which was a relevant consideration for
prison guards.88

The Court restated the criteria for considering a disparate impact
case as guided by the approach in Griggs and Albemarle. It stated
that:

Albemarle Court stated that a showing that there are other tests or selection devices with a lesser
discriminatory impact "would be evidence that the employer was using its tests merely as a 'pre-
text' for discrimination."

" See BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1325
(BNA 2nd. ed. 1983).

Si 422 U.S. at 425.
32 Id. at 427.
83 Id. at 431 (quoting 29 C.F.R. § 1607.4(c)). The Court based this criterion on the EEOC

Guidelines for determining whether employment tests are job related and the Griggs case. Id. at
430-431.

id. at 431.
- 433 U.S. 321 (1977).
" Id. at 323-324.
37 Id. at 327.
" Id. at 331.
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Those cases made clear that to establish a prima facie case of discrimination,
a plaintiff need only show that the facially neutral standards in question select
applicants for hire in a significantly discriminatory pattern. Once it is thus
shown that the employment standards are discriminatory in effect, the em-
ployer must meet 'the burden of showing that any given requirement [has]

a manifest relationship to the employment in question.' If the employer
proves that the challenged requirements are job related, the plaintiff may then
show that other selection devices without a similar discriminatory effect would
also 'serve the employer's legitimate interest in "efficient and trustworthy
workmanship. ' 39

Under these criteria, the Court held that the District Court did
not err in concluding that Ms. Rawlinson had established a prima facie
case because the height and weight standards had a discriminatory im-
pact on women applicants. 0 "When the height and weight restrictions
are combined," the standards would have excluded 41.13% of the fe-
male population while excluding less than 1 % of the male population. 41

Thus, the Court in reviewing the impact of the height and weight re-
quirements viewed them as components of the same employment crite-
ria, and did not require Ms. Rawlinson to analyze the disparate impact
of the requirements separately. In addition, the Court found that the
court below was correct in concluding that the Board of Corrections
failed to prove that the requirements were related to a person's
strength, which the Court accepted as being legitimately related to the
duties of prison guards.42 Accordingly, these requirements were prohib-
ited by Title VII. 43

In Connecticut v. Teal,44 the Supreme Court held that the "bot-
tom line" does not preclude an employee from establishing a prima fa-
cie disparate impact case, and it does not provide an employer with a
defense in such a case.45 In this case, four African American employees
of the Department of Income Maintenance of the State of Connecticut
claimed that the State violated Title VII by requiring, as a condition
for promotion, that employees pass a written test that excluded African

39 Id. at 329 (citations omitted).
,0 Id. at 331.
"1 Id. at 329-330.
12 Id. at 331-332.
13 Id. at 332.
14 457 U.S. 440 (1982).
45 Id. at 442.
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Americans disproportionately." Approximately one month prior to the
trial, the State instituted an affirmative action program to ensure that a
significant number of minorities would be promoted, and claimed that
this "bottom line" result should be a complete defense to the employ-
ees' action. "' The Court, however, held that the "bottom line" result
does not affect a disparate impact claim because Title VII prohibits
any barrier that disproportionately excludes minorities, regardless of
the "bottom line." '"4

Next, the Court in Watson v. Fort Worth Bank & Trust"9 held
that disparate impact analysis may be applied to subjective or discre-
tionary employment practices, in addition to objective or standardized
tests. In Watson, Clara Watson, an African American woman, was
hired by the Fort Worth Bank as a proof operator and was later pro-
moted to a teller position.50 Over time, she sought to be promoted to
four other positions in the Bank. However, white employees were se-
lected for each of these positions. 1 The Bank had not developed "pre-
cise and formal criteria for evaluating candidates" to be promoted; but
instead relied on the "subjective judgment of supervisors. 52

The eight Justices who participated in the case agreed, in a plural-
ity decision, that "subjective or discretionary employment practices
may be analyzed under the disparate impact approach."5 Writing for
the Court, Justice Sandra Day O'Connor reasoned that the Court's de-
cisions "in Griggs and succeeding cases could largely be nullified if dis-
parate impact analysis were applied only to standardized selection
practices.""' The Court, however, did not reach a majority on the other
aspects of its opinion, which dealt with the proper burden of proof in

46 Id. at 444.
47 Id.
,' Id. at 445; see Beverly Jacks Schwartz and Philip B. Skiover, Connecticut v. Teal: The

Final Word on the "Bottom Line" Problem, 14 COLUM. HUM. RTS. L. REV. 49 (1982); Martha
Chamallas, Evolving Conceptions of Equality Under Title VII: Disparate Impact Theory and the
Demise of the Bottom Line Principle, 31 UCLA L. REV. 305 (1983); Jane Rigler, Connecticut v.
Teal: The Supreme Court's Latest Exposition of Disparate Impact Analysis, 59 NOTRE DAME L.
REV. 313 (1989).

4" 487 U.S. 977 (1988).
"0 Id. at 982.
51 Id.
52 Id.

63 Id. at 991.
" Id. at 989.
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disparate impact cases."' One year later, the Court revisited this sub-
ject in Wards Cove Packing Co. v. Atonio.5e

B. Wards Cove Packing Co. v. Atonio

In enacting the Civil Rights Act of 1991, Congress expressly
found that the 1989 Supreme Court decision of Wards Cove Packing
Co. v. Atonio7 "weakened the scope and effectiveness of Federal civil
rights protection"58 in the area of employment discrimination under Ti-
tle VII of the Civil Rights Act of 1964. Some observers considered the
decision a step forward, others a step back. It is clear, however, that
the Wards Cove decision made it more difficult for an individual to
prevail in an employment discrimination suit under the disparate im-
pact theory of liability.

1. The Court's Opinion

The Wards Cove case involved the employment practices of two
companies that owned Alaska salmon canneries, which operated only in
the summer during the salmon runs." During this period, all of the
workers were housed at nearby facilities.°° There were two types of jobs
at the facilities: "cannery jobs," which were unskilled positions on the
cannery line, and "noncannery jobs," which were mostly skilled posi-
tions."1 Cannery jobs were filled predominantly by nonwhites: Filipinos
and Alaska natives, who were hired from local unions and local tribes,
respectively. 2 Noncannery jobs were filled predominantly with white
workers, who were hired from the Companies' offices in Washington
and Oregon.63 Virtually all of the noncannery jobs paid more than can-

6 With respect to the proper burden of proof in disparate impact cases, Justice O'Connor's
opinion was joined by Chief Justice Rehnquist, and Justices White and Scalia. Id. at 982. Justice
Blackmun writing separately took a different view and was joined by Justices Brennan and Mar-
shall. Id. at 1000. Justice Stevens also did not share the views expressed by Justice O'Connor on
this issue. Id. at 1011. Lastly, Justice Kennedy took no part in the case's consideration or decision.
Id. at 1000.

- 490 U.S. 642 (1989).
57 Id.
88 Civil Rights Act of 1991 § 2.
88 490 U.S. at 646.
0 Id. at 646-647.
:I Id. at 647.

2 Id.
8 Id.
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nery positions."
A class of nonwhite cannery workers sued the companies under the

disparate treatment and the disparate impact theories of Title VII al-
leging that the companies' hiring and promotion practices resulted in
"the racial stratification of the work force and had denied them and
other nonwhites employment as noncannery workers on the basis of
their race."" These practices included "nepotism, a rehire preference,
a lack of objective hiring criteria, separate hiring channels, and a prac-
tice of not promoting from within" the companies. 66 The workers also
complained of the racially segregated housing and dining facilities.67

In a five to four decision, the Supreme Court set forth guidelines
for considering disparate impact cases because the Court failed to
reach a majority on this subject in Watson." Justice White, who was
joined by Chief Justice Rehnquist and Justices O'Connor, Scalia and
Kennedy, delivered the opinion of the Court. With respect to establish-
ing a prima facie case, the Court noted that the Court of Appeals im-
properly had relied on "statistics showing a high percentage of non-
white workers in the cannery jobs and a low percentage of such
workers in the noncannery jobs."69 The Court stated that:

The 'proper comparison [is] between the racial composition of [the at-issue
jobs] and the racial composition of the qualified . . . population in the rele-
vant labor market.' It is such a comparison - between the racial composition
of the qualified persons in the labor market and the persons holding the at-
issue jobs - that generally forms the proper basis for the initial inquiry in a
disparate-impact case.70

The Court reasoned that the lower court's analysis on this issue
was flawed concerning the skilled noncannery jobs at issue because,
among other things, the cannery work force did not reflect the qualified
population in the work force or the pool of qualified applicants.7 1 In
addition, with respect to the unskilled noncannery positions, the Court

64 Id.
6I Id. at 647-648.

Id. at 647.
67 Id. at 648.
" Id. at 656-661.
69 Id. at 650.
70 Id. at 650-651 (quoting Hazelwood School District v. United States, 433 U.S. 299, 308

(1977)) (citations and footnote omitted).
71 Id. at 650.
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explained, in part, that a racial imbalance in one segment of an em-
ployer's work force does not by itself establish a prima facie case of
disparate impact concerning the selection of workers for the employer's
other positions, even where the workers for the different positions have
fungible skills. There must be an employment barrier or practice that
results in the disparate impact.72 Consequently, the Court remanded
the case to the lower court to determine whether under the standard it
articulated the workers could establish a prima facie case. The Court
then went on to outline the criteria to determine whether the chal-
lenged employment practices caused the disparity and whether the dis-
parate impact may be justified by business considerations.73

With respect to causation in a disparate impact case, the Court in
Wards Cove stated that " '[T]he plaintiff's burden in establishing a
prima facie case goes beyond the need to show that there are statistical
disparities in the employer's work force. The plaintiff must begin by
identifying the specific employment practice that is challenged
.. , "7 The Companies had claimed that the Court of Appeals erred
by permitting the workers to establish a prima facie case by offering
only one set of "'cumulative comparative statistics as evidence of the
disparate impact of each and all'" of the Companies' hiring prac-
tices. 75 The Supreme Court, however, stated that on remand the work-
ers must demonstrate that "it is the application of a specific or particu-
lar employment practice that has created the disparate impact under
attack. 76

If, on remand, the workers established a prima facie case, the
Court indicated that the case will shift to the business justification
phase. This phase of the disparate-impact case contains two compo-
nents: a consideration of the justification an employer offers for his use
of these practices, and the availability of alternative practices with less
racial impact to achieve the same business ends.77

The Court stated that concerning the justification stage it has
"phrased the query differently in different cases." However, "the dis-

72 Id. at 653.
78 Id. at 656-661.
71 Id. at 656 (quoting Justice O'Connor's opinion in Watson v. Fort Worth Bank & Trust,

487 U.S. at 994 (1988)).
71 Id. at 656 (quoting the defendant Companies' brief).
76 Id. at 657.
77 Id. at 658.
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positive issue is whether a challenged practice serves, in a significant
way, the legitimate employment goals of the employer. The touchstone
of this inquiry is a reasoned review of the employer's justification for
his use of the challenged practice.""8 The Court emphasized that even
though the employer carries the burden of "producing the evidence of a
business justification," the "burden of persuasion" remains with the
employee who has raised the disparate impact claim.79

Finally, if the workers "cannot persuade the trier of fact on the
question" of the companies' business necessity defense, the workers still
will prevail if they demonstrate that "'other tests or selection devices,
without a similar undesirable racial effect, would also serve the em-
ployer's legitimate [hiring] interest[s].' "80 The Court, however, cau-
tioned that "the judiciary should proceed with care before mandating
that an employer must adopt a plaintiff's alternative selection or hiring
practice in response to a Title VII suit." 81 With these instructions, the
case was remanded for further proceedings.

2. The Dissenting Opinions

Justice Blackmun and Justice Stevens wrote separate dissenting
opinions. Justice Blackmun, who was joined by Justices Brennan and
Marshall, stated that "[t]oday a bare majority of the Court takes three
major strides backwards in the battle against race discrimination. It
reaches out to make last Term's plurality opinion in [Watson] the law,
thereby upsetting the longstanding distribution of burdens of proof" in
disparate impact cases. 82 "It bars the use of internal work force com-
parisons in the making of a prima facie case of discrimination, even
where the structure of the industry in question renders any other statis-
tical comparison meaningless. '8' Lastly, "it requires practice-by-prac-
tice statistical proof of causation, even where, as here, such proof would
be impossible. '84

In his dissenting opinion, which was joined by Justices Brennan,
Marshall and Blackmun, Justice Stevens stated that "[t]urning a blind

78 Id. at 659 (citations omitted).
79 Id. at 659.
80 Id. at 660 (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975)).
81 Id. at 661.
82 Id. at 661.
83 Id. at 662.
" Id.
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eye to the meaning and purpose of Title VII, the majority's opinion
perfunctorily rejects a longstanding rule of law and underestimates the
probative value of evidence of a racially stratified work force."'8 5 He
noted that some of the characteristics of the Alaska salmon industry
described in the case bore "an unsettling resemblance to aspects of a
plantation economy."86

Justice Stevens reviewed the development of Title VII jurispru-
dence by noting that the Supreme Court initially considered the mean-
ing of Title VII in Griggs:81 "Griggs made it clear that a neutral prac-
tice that operates to exclude minorities is nevertheless lawful if it serves
a valid business purpose. 'The touchstone is business necessity.' "88
"'Congress has placed on the employer the burden of showing that any
given requirement must have a manifest relationship to the employ-
ment in question.' 89 An employer's burden in a disparate impact case
is "proof of an affirmative defense of business necessity," which is the
burden of persuasion and not merely the burden of production, as the
majority stated.90 "[W]hen an employer is faced with sufficient proof of
disparate impact, its only recourse is to justify the practice by explain-
ing why it is necessary to the operation of the business. Such a justifi-
cation is a classic example of an affirmative defense."91

Justice Stevens stated the majority was incorrect when it an-
nounced that the Court's "frequent statements that the employer shoul-
ders the burden of proof respecting business necessity 'should have
been understood to mean an employer's production - but not persua-
sion - burden.' "92 Justice Stevens further stated that he was "aston-
ished" to read in the majority's opinion that the touchstone of this in-
quiry is a "'reasoned review of the employer's justification,' " and that
there is " 'no requirement' " that the challenged practice be " 'essen-
tial.' "' "This casual-almost summary-rejection of the statutory
construction that developed in the wake of Griggs is most disturbing."

6 Id. at 663 (footnote omitted).
" Id. at 641, n.4.
87 Id. at 664-665.

Id. at 665 (quoting Griggs v. Duke Power Co., 401 U.S. at 431 (1971)).
69 Id. at 665-666 (quoting Griggs v. Duke Power Co., 401 U.S. at 432 (1971)) (footnote

omitted).
" Id. at 669.

Id. at 670 (footnote omitted).
Id. at 671 (quoting the majority's opinion at 660) (citation omitted and footnote omitted).

91 Id. at 671 (quoting the majority's opinion at 659).
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In addition, Justice Stevens was troubled by "the Court's apparent
redefinition of the employee's burden of proof in a disparate impact
case."994 He found unwarranted the majority's requirement that an em-
ployee isolate and identify the specific employment practices that are
allegedly responsible for the disparities. 95 "Although the causal link
must have substance, the act need not constitute the sole or primary
cause of the harm. Thus in a disparate-impact case, proof of numerous
questionable employment practices ought to fortify an employee's as-
sertion that the practices caused racial disparities." 96

Lastly, Justice Stevens agreed with the majority that to establish a
prima facie case, "[sitatistical evidence of discrimination should com-
pare the racial composition of employees in disputed jobs to that 'of
the qualified . . . population in the relevant labor market.""' 97 How-
ever, he thought that the cannery workers' evidence should have been
given more credit than the majority had allowed.98

II. THE LEGISLATIVE HISTORY OF THE CIVIL RIGHTS
ACT OF 1991

On February 7, 1990, in response to Wards Cove and other Su-
preme Court decisions, Senator Edward M. Kennedy and Representa-
tive Augustus F. Hawkins began what would be a nearly two year leg-
islative effort to, among other things, substantially overrule Wards
Cove and return the law to the disparate impact criteria set forth in
Griggs and its progeny. Initially, the Bush Administration claimed that
these legislative measures would result in employers being forced to
adopt hiring and promotion quotas on the basis of race and sex. How-
ever, proponents of the civil rights bills maintained that these measures
merely would prohibit employment practices that unfairly discrimi-
nated against minorities and women, and that the Administration was
playing racial politics. In October of 1991, the Congress and the Ad-
ministration finally were able to agree on guidelines for the adjudica-
tion of disparate impact cases that, according to most parties, including

" Id. at 673.
95 Id. at 672.
" Id. at 672-673 (footnote omitted).
97 Id. at 674.
" Id. at 673 (quoting the majority's opinion at 650, which was quoting Hazelwood School

District v. United States, 433 U.S. 299, 308 (1977)).
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the President, would not result in hiring and promotion quotas. The bill
then quickly sailed through Congress, and President Bush signed the
Civil Rights Act of 1991 into law on November 21, 1991. 99

A. The Civil Rights Act of 1990 (S. 2104 and H.R. 4000)

On February 7, 1990, a bipartisan coalition of civil rights advo-
cates initiated a legislative effort to overturn or otherwise alter several
Supreme Court decisions that had narrowed the laws against employ-
ment discrimination, including the Wards Cove standard for consider-
ing disparate impact cases. 100 Companion bills were introduced in Con-
gress: Senator Edward M. Kennedy introduced S. 2104 in the Senate,
and Representative Augustus F. Hawkins introduced an identical bill,
H.R. 4000, in the House of Representatives. 101 Both measures were re-
ferred to as the "Civil Rights Act of 1990.' '102

In introducing S. 2104, Senator Kennedy stated on the Senate
floor that during the past thirty-five years the United States has made
"significant progress in removing the stain of bigotry and segregation
from our land," and the Supreme Court has been indispensable in
achieving this progress.103 In the past year, Senator Kennedy also noted
that the Court has issued a "series of rulings that mark an abrupt and
unfortunate departure from this historic vigilance in protecting civil
rights."1' 0 4 In particular, the Wards Cove decision unfairly shifted the
burden of proof concerning business necessity from employers to em-
ployees in disparate impact cases. Hundreds of court cases in the past
two decades have struck down subtle employment practices that were
"designed to keep minorities and women from participating fully and

" For a summary of the legislation leading to the Civil Rights of Act of 1991, see Appendix
A.

100 Bush Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC
462 (1990); Ruth Marcus, Hill Coalition Aims to Counter Court on Job Bias, WASH. POST, Feb.
8, 1990, at A10; Steven A. Holmes, Bill Would Overturn Court's Right's Decision, N.Y. TIMES,
Feb. 8, 1990, at A23; John E. Yang, Job-Bias Bill Is Introduced By Coalition, WALL ST. J., Feb.
8, 1990, at A3.

101 136 CONG. REC. S1018-21 (daily ed. Feb. 7, 1990) (statement of Sen. Kennedy and the
full text of S. 2104 as introduced); 136 CONG. REc. H364 (daily ed. Feb. 7, 1990); see also Bush
Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC 462 (1990).

1o Id.
,01 136 CONG. REC. S1018 (daily ed. Feb. 7, 1990) (statement of Sen. Kennedy).
104 Id.
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fairly in our economy."' 1 8 By shifting the burden of proof, the Court
"has made if far more difficult and expensive for victims of discrimina-
tion to challenge the barriers they face."10 Senator Kennedy went on
to state that the proposed legislation was profoundly important for the
country's future because much of the future growth in the nation's
work force will be women and minorities, and these groups must be
fully integrated into our economy in order for America to compete suc-
cessfully in the world. 107

According to its proponents, the Civil Rights Act of 1990 as intro-
duced would have, among other things, returned the law to the Griggs
standard for disparate impact cases and made clear that employees did
not have to prove that specific employment practices disproportionately
excluded minorities and women.' 08 S. 2104 initially defined the term
"required by business necessity" to mean "essential to effective job per-
formance," and the term "group of employment practices" to mean "a
combination of employment practices or an overall employment pro-
cess."109 In addition, the term "demonstrates" was defined as "the bur-
dens of production and persuasion. ' 10 Thereafter, with regard to the
criteria for adjudicating disparate impact cases, the bill provided:

SEC. 4. RESTORING THE BURDEN OF PROOF IN DISPARATE IM-
PACT CASES.
Section 703 of the Civil Rights Act of 1964 (42 U.S.C. § 2000e-2) is

100 136 CONG. REC. S1018-19 (daily ed. Feb. 7, 1990) (statement of Sen. Kennedy).
100 136 CONG. REC. S1019 (daily ed. Feb. 7, 1990) (statement of Sen. Kennedy).
107 Id.
108 The summary of S. 2104, which accompanied the bill, stated, inter alia, that:

For eighteen years following Chief Justice Warren Burger's unanimous opinion in the
landmark case of [Griggs], Title VII had placed on employers the burden of showing that
employment practices with a 'disparate impact' . . . are required by business necessity.
Last year, in [Wards Cove], the Court effectively overruled the Griggs rule and held that,
no matter how strong the proof of discriminatory effect, the employer need no longer prove
that its practices are required by business necessity. Instead, victims of discrimination must
bear the heavy burden of proving that the employer has no legal justification for its exclu-
sionary practices. The Civil Rights Act of 1990 restores the Griggs rule ....

136 CONG. REC. S1021 (daily ed. Feb. 7, 1990) (summary of S. 2104 as introduced); see also
Bush Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC 463
(1990).

1 0 136 CONG. REC. S1019 (daily ed. Feb. 7, 1990) (section 3 of the text of S. 2104 as
introduced).

.10 Id. S. 2104 as introduced also defined the term "complaining party" to mean "the Equal
Employment Opportunity Commission, the Attorney General, or a person who may bring an ac-
tion or proceeding under [Title VIII," and it defined the term "respondent" to mean, inter alia,
"an employer, employment agency [and] labor organization." Id.
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amended by adding at the end thereof the following new subsection:
(k) Proof of Unlawful Employment Practices in Disparate Impact

Cases-
(1) an unlawful employment practice is established under this subsection

when-
(A) a complaining party demonstrates that an employment practice re-

sults in a disparate impact on the basis of race, color, religion, sex, national
origin, and the respondent fails to demonstrate that such practice is required
by business necessity; or

(B) a complaining party demonstrates that a group of employment prac-
tices results in a disparate impact on the basis of race, color, religion, sex, or
national origin, and the respondent fails to demonstrate that such practices
are required by business necessity, except that-

(i) if a complaining party demonstrates that a group of employment
practices results in a disparate impact, such party shall not be required to
demonstrate which specific practice or practices within the group results in
such disparate impact; and

(ii) if the respondent demonstrates that a specific employment practice
within such group of employment practices does not contribute to the dispa-
rate impact, the respondent shall not be required to demonstrate that such
practice is required by business necessity.

(2) A demonstration that an employment practice is required by business
necessity may be used as a defense only against a claim under this
subsection."'

After the measure's introduction, Senator Bob Packwood (R-OR)
rose on the floor in support of the proposed legislation. He also ex-
pressed the view that the courts in the past have played a major role in
enforcing the civil rights protection that Congress has enacted. How-
ever, he commented that during 1989, the Supreme Court in its deci-
sions "threaten[ed] to set back our progress in the area of job opportu-
nity." '112 The "Court needs a clear signal from Congress that
employment discrimination is unacceptable in all forms and under all
circumstances, and that Congress expects the Court to reflect that in its
decisions. That is what the Civil Rights Act of 1990 would do." '

"1 136 CONG. REC. S1019 (daily ed. Feb. 7, 1990) (section 4 of the text of S. 2104 as
introduced).

111 136 CONG. REc. S1024 (daily ed. Feb. 7, 1990) (statement of Sen. Packwood).
.. Id. Among the other Senators who spoke that day in support of the civil rights bill, Sena-
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One of the bill's chief opponents, Senator Orrin G. Hatch (R-UT)
took to the floor one week earlier and sounded the battle cry against S.
2104 that would be heard in the months to come - quotas." 4 He
stated that after listening to a few of the pronouncements made by the
proponents of the bill, he was concerned that "we may realize Justice
White's fear [expressed in Wards Cove] that racial quotas may be the
only way to comply with a new simple statistical standard of discrimi-
nation under Title VII.' "5 Similar fears were raised by Justice
O'Connor in Watson, where she stated that, "[i]f quotas and preferen-
tial treatment become the only cost-effective means of avoiding expen-
sive litigation and potentially catastrophic liability, such measures will
be widely adopted." '116 Senator Hatch further explained that the civil
rights bill as introduced would "trade-in the principle of equality of
opportunity, which we all support, for the discredited principle of

tor Howard M. Metzenbaum (D-OH), stated that:
[The] fact that there is a crying need for this legislation as we enter the 1990's is a sober-
ing reminder that we are not moving forward as quickly as we should be to ensure justice
and equality for all Americans. . . .Earlier this year, I introduced S. 1261 ...to rein-
state the law set forth in the Griggs decision. I am pleased that the Civil Rights Act of
1990 incorporates fully the provisions [of that bill].

136 CONG. REC. S1023 (daily ed. Feb. 7, 1990) (statement of Sen. Metzenbaum). Senator Paul
Simon (D-IL), further commented that it is "now up to Congress to correct the mistakes made by
the Court last year and to signal our clear intent that discrimination against women and minori-
ties ...has no place in the work place or in our society." 136 CONG. REC. S1023-24 (daily ed.
Feb. 7, 1990) (statement of Sen. Simon).

"I It is important to note that there is not universal agreement on the meaning of the term
"quota." Webster's New Collegiate Dictionary defines the term to mean "I: a proportional part or
share; esp.: the share or proportion assigned to each in a division or to each member of a body 2:
the number or amount constituting a proportional share." WEBSTER'S NEW COLLEGIATE DICTION-
ARY 968 (9th ed. 1985). This definition of "quotas" is similar to the meaning ascribed by Demo-

cratic lawmakers when viewed in the employment context. Lynn Duke, 'Quota'. A Word of Many
Definitions, WASH. POST, June 5, 1991, at A9. They believe that the term "means hiring fixed
numbers of minorities and women regardless of their qualifications." Id. Similarly, Michael
Baroody, Senior Vice President of the National Association of Manufacturers, defines quotas as
"hiring according to a rigid number - proportionality or absolute numbers - so as to get the
composition of your work force to meet some demographic expectations," and he commented that
he knew of no company that engaged in this practice. Id. However, the Bush Administration takes
the view that employers hiring minorities and women who are less qualified than other candidates
is a special hiring preference that amounts to quotas. Likewise, Clint Bolick, Director of the con-
servative Landmark Center for Civil Rights, states that a "'quota is any form of racial preference
in which a person's race is a determining factor in eligibility for opportunities.'" Id. It also should
be stated that the Supreme Court has not clearly defined the term. Id.

11 136 CONG. REC. S457 (daily ed. Jan. 29, 1990) (statement of Sen. Hatch).
116 Id. (quoting Justice O'Connor's opinion in Watson v. Fort Worth Bank & Trust, 487 U.S.

977 (1989)).
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equality of result."'17 The legislation was based on the incorrect as-
sumption that "free people will gravitate to specific jobs at every place
of employment in strict proportion to their numbers in the available
work force."11 Under this legislation, if an employer's work force was
not composed proportionately with the available racial and gender
groups, the employer would automatically violate Title VII unless the
employer could "prove his or her innocence under a virtually impossible
standard of proof."" 9 Senator Hatch urged his "colleagues to look
carefully beyond the labels in considering this . . . effort to overhaul
dramatically the principles of equal opportunity and due process. '

"120

After several days of hearings by the Senate Committee on Labor
and Human Relations, Senator Hatch was even more convinced that S.
2104 was "fundamentally flawed."' 1 He stated on March 26, 1990,
that the "hearings have made it very, very clear that this bill goes far
beyond merely overturning a few" 1989 Supreme Court decisions. 22

The bill, according to Senator Hatch, would convert Title VII "from a
statute guaranteeing equal opportunity for individuals, into a hiring
statute virtually compelling quota hiring by all public and private em-
ployers of 15 or more persons." 123

On May 17, 1990, President Bush also registered his objections to
the civil rights bill at a White House Rose Garden ceremony. 24 "I
want to sign a civil rights bill," the President said, "but I will not sign
a quota bill.' 2

1 Bush's comments came after a week of pleas by the
civil rights community for the President to support the legislation. Even
though the White House press secretary, Marlin Fitzwater, had earlier

117 Id.
118 Id.

119 Id.
120 136 CONG. REC. 5458 (daily ed. Jan. 29, 1990) (statement of Sen. Hatch). On February

22, 1990, as a counter-measure to S. 2104, Sen. Robert Dole (R-KS), along with Sen. Hatch,
introduced the Civil Rights Protection Act of 1990, which addressed certain Supreme Court deci-
sions; but not Wards Cove. This legislation was never enacted. 136 CONG. REC. S1522 (daily ed.
Feb. 22, 1990).

ll 136 CONG. REc. S3144 (daily ed. March 26, 1990) (statement of Sen. Hatch).
122 Id.
123 Id.
1'4 Ann Devroy and Sharon LaFraniere, Bush Outlines Objections to Civil Rights Proposal,

WASH. POST, May 18, 1990, at A6; see also Bush Vetoes Job Bias Bill; Override Fails, XLVI
CONGRESSIONAL QUARTERLY ALMANAC 464 (1990).

126 Ann Devroy and Sharon LaFraniere, Bush Outlines Objections to Civil Rights Proposal,
WASH. POST, May 18, 1990, at A6.
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stated that the differences between the Administration's position and
the bill's proponents were "minimal," the bill's advocates claimed that
the differences were more serious."'

Shortly after the President's comments, Senators Kennedy and
Danforth announced an agreement on language that they claimed
would eliminate any question that the bill would lead to quotas. Never-
theless, Attorney General Richard Thornburgh maintained that the
new language still "would permit the quota camel to get its nose under
the tent in an indirect way."'" 7 The Washington Post concluded that
the "controversy stems from the differing interpretations of how em-
ployers would react to provisions in the bill relating to using employ-
ment statistics to prove discrimination."' 28 The President and the At-
torney General also voiced opposition to other aspects of the legislation;
these objections were reportedly "principles" for negotiation.2 9 A few
weeks later, the Attorney General sent a sixteen page letter to Senator
Kennedy, Chairman of the Senate Labor Committee, setting forth the
Administration's criticism of the civil rights bill.' 30

Months of negotiations between the bill's proponents and the Bush
Administration failed to produce an agreement on a standard for con-
sidering disparate impact cases. In response to this impasse, on July 10,
1990, Senator Kennedy offered amendment number 2110 as a substi-
tute to S. 2104 as reported out of the Senate Labor Committee." 1 The

126 Id.

127 Id.
128 Id.
129 Id.
"' See Bush Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY AL-

MANAC 465-6 (1990); see also 136 CONG. REC. S9322 (daily ed. July 10, 1990) (statement of Sen.
Kennedy). The Attorney General in his letter stated with respect to the disparate impact
standard:

Asking the plaintiff to identify the specific practices that produce a disparate impact before
employers are asked to justify them is consistent with traditional rules allocating burdens
of proof.

This allocation of responsibilities strikes us as more efficient and equitable than al-
lowing plaintiffs simply to allege that a hiring system produces a disparate impact and
forcing employers to demonstrate that each individual employment practice within that
system does not have a disparate impact, as S 2104 would.

Letter from Attorney General Thornburgh to Sen. Kennedy (Apr. 4, 1990), reprinted in, Bush
Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC 466 (1990).

131 136 CONG. REC. S9319-26 (daily ed. July 10, 1990). The bill as reported out of the
Senate Labor Committee was substantially similar to the bill as introduced with regard to the
disparate impact standard, except that a provision was added that would have allowed an em-
ployer to maintain a rule prohibiting the use of illegal drugs, provided that such rule was not
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substitute made numerous changes concerning the provisions that dealt
with Wards Cove, and it incorporated the language agreed to by Sena-
tors Kennedy and Danforth. The substitute used a two-prong approach
to define the term "business necessity:" (a) with regard to an employ-
ment practice involving selection, such as hiring and promotion, the
practice must bear "a substantial and demonstrable relationship to ef-
fective job performance," and (b) in other cases, the practice must bear
"a substantial and demonstrable relationship to a compelling objective"
of the employer. In addition, the substitute attempted to allay the con-
cerns that the Committee bill encouraged quotas by providing that
where an employee can identify a specific practice or practices that
contribute to the disparate impact, the employee cannot at trial main-
tain an across-the-board challenge to an entire group of employment
practices.132

Senator Kennedy argued that the changes reflected in the amend-
ment "should put to rest the spurious charge that this bill requires quo-
tas. Restoring the prior law in the Griggs case will not force employers
to adopt quotas. Eighteen years of experience under Griggs proves that
quotas are not the issue."13 However, Senator Hatch railed against the
substitute measure. He stated that "the substitute fails once again to
resolve the quota issue," and the new language made the matter "even
worse." 3 4 "The proponents have had three chances now to codify the
[decision in Griggs] . . . .Each time they have refused to use the ac-
tual language of [Griggs], and this substitute is no exception ....
Unfortunately, by refusing to use the actual language of Griggs, they
overturned the decision they believe they are saving."'3 5 Senator Ken-
nedy responded to Senator Hatch's comments by stating that the lan-
guage used in the substitute was taken from the Griggs decision and
from lower court decisions that interpreted Griggs.'s' Nonetheless, the

adopted or applied with an intent to discriminate because of race, color, religion, sex, or national
origin. For the full text of the S. 2104 as reported from the Committee, see 136 CONG. REC.
S9319-20 (daily ed. July 10, 1990).

132 For the full text of substitute amendment number 2110, see 136 CONG. REC. S9325-27
(daily ed. July 10, 1990); see also 136 CONG. REC. S9323 (daily ed. July 10, 1990) (text of the
substitute amendment's exhibit 1, "Description of the Kennedy-Jeffords Substitute").

13 136 CONG. REC. S9322 (daily ed. July 10, 1990) (statement of Sen. Kennedy).
1" 136 CONG. REC. S9327 (daily ed. July 10, 1990) (statement of Sen. Hatch).
135 Id.
i"6 136 CONG. REC. S9332 (daily ed. July 10, 1990) (statement of Sen. Kennedy). Sen. Ken-

nedy also entered a memorandum to this effect in the congressional record. 136 CONG. REC.

[Vol. 3:1



1991 CIVIL RIGHTS ACT

Senate continued to be in a stalemate.
After several other failed amendments," 7 on July 18, 1990, the

Senate reached a fragile agreement on the civil rights bill over strong
objections of the Republican leadership and in the face of a veto threat
from President Bush.138 Senator Kennedy offered amendment number
2275, which the Senate passed, as a substitute to amendment number
2110.111 Amendment number 2275 redefined the term "business neces-
sity" to mean, in the case of employment selection criteria, a practice
that bears "a significant relationship to successful performance of the
job," as opposed to a practice that bears "a substantial and demonstra-
ble relationship. '" 10 In the case of employment practices not involving
selection, the definition was changed to bears "a significant relationship
to a significant business objective of the employer," from bears "a sub-
stantial and demonstrable relationship to a compelling objective" of the
employer."' The new substitute specifically stated that this language
"is meant to codify the meaning of 'business necessity' as used in
[Griggs] and to overrule [Wards Cove]."142 In addition, with particular
regard to the quota issue, the substitute provided that, "[n]othing in
the amendments made by this Act shall be construed to require an em-
ployer to adopt hiring or promotion quotas on the basis of race, color,
religion, sex, or national origin."" 3

Senator Kennedy took to the Senate floor and stated, "[w]e have
amended the business necessity definition by taking the language from
Griggs: 'significantly related to successful performance on the job.' This
is from page 426 of Griggs. You want Griggs; you have Griggs."""'

S9332-33 (daily ed. July 10, 1990) (text of memorandum regarding the language in substitute
amendment number 2110).

"I See generally Bush Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUAR-
TERLY ALMANAC 462-473 (1990).

I1" 136 CONG. REC. S9966 (daily ed. July 18, 1990); Bush Vetoes Job Bias Bill; Override
Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC 466 (1990).

139 136 CONG. REC. S9944 (daily ed. July 18, 1990) (statement of Sen. Kennedy).
140 136 CONG. REc. S9944-46 (daily ed. July 18, 1990) (section 3 of the text of substitute

amendment 2275 to amendment number 2110).
141 Id.
142 Id.
113 136 CONG. REC. S9944-46 (daily ed. July 18, 1990) (section 13 of the text of substitute

amendment 2275 to amendment number 2110). The substitute provided, however, that not requir-
ing quotas may not be "construed to affect court-ordered remedies, affirmative action, or concilia-
tion agreements that are otherwise in accordance with the law." Id.

144 136 CONG. REC. S9946 (daily ed. July 18, 1990) (statement of Sen. Kennedy).
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"Quotas, shmotas. Quotas are not the issue. Job discrimination is the
issue," Senator Kennedy told his colleagues. 14 5 "The Administration is
simply not willing to support a bill that bans job discrimination against
women and minorities.'"4 The Senate thereafter passed S. 2104, as
amended, by a 65 to 34 vote.147

Outside of Congress, as the House considered H.R. 4000, its ver-
sion of the civil rights bill, others played a key role in the continued
negotiations over a disparate impact standard that would satisfy Con-
gress and the Bush Administration. For example, there were ongoing
negotiations with congressional proponents of the bill and the Bush Ad-
ministration, which was represented primarily by John H. Sununu, the
White House Chief of Staff, and C. Boyden Gray, Counsel to the Pres-
ident. 48 Governor Sununu and Mr. Gray proposed different definitions
of the term "business necessity" to Congress at various times. Their
proposals generally defined "business necessity" as an employment
practice that bears "a significant relationship to successful performance
of the job," and that this language is "meant to codify the meaning of
business necessity used in Griggs and other opinions of the Supreme
Court.' 49 The bill proponents, including the civil rights community,
however, were not satisfied with these proposals because they believed
that the phase "'other opinions of the Supreme Court' did nothing but
reenact Wards Cove which [was] the basis for all of [the]
difficulties.' ' 50

1 136 CONG. REC. S9947 (daily ed. July 18, 1990) (statement of Sen. Kennedy).
146 Id.
147 136 CONG. REC. S9966 (daily ed. July 18, 1990). For the full text of S. 2104 as passed by

the Senate, see 136 CONG. REC. S9966-68 (daily ed. July 18, 1990).
148 See generally Sharon LaFraniere and Gary Lee, White House Lobbies Businesses on

Rights Bill, WASH. POST, April 13, 1991, at A7; Don Phillips, Sununu Unreceptive on Rights
Accord, WASH. POST, June 17, 1991, at A 1l; Joan Biskupic, Job Discrimination Legislation Roils
Business Community, CONG. Q. WKLY REP., Apr. 20, 1991, at 989; Michael Wines, A Spotlight
on Counsel with Clout, N.Y. TiMEs, Nov. 25, 1991, at A16.

140 The text of Gov. Sununu and Mr. Gray's proposals are reprinted in the congressional
record. 137 CONG. REc. S15381-82 (daily ed. October 29, 1990) (text of Gov. Sununu and Mr.
Gray's proposals).

180 Letter from William T. Coleman Jr. to Gov. Sununu (Sept. 7, 1990), reprinted in, 137
CONG. REc. S15382 (daily ed. Oct. 29, 1991). Sen. James M. Jeffords, Republican of Vermont,
indicated that the Administration's proposals were reviewed "very carefully," and the response of
the bill's proponents was given by William T. Coleman, Jr., of the NAACP Legal Defense Fund.
Mr. Coleman's September 7, 1990 letter to Gov. Sununu is particularly illustrative of the seem-
ingly intractable nature of the negotiations.

Dear Governor Sununu:
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After the Senate passed S. 2104, the House of Representatives
passed its bill, H.R. 4000, by a vote of 273 to 154 on August 3,
1990."'1 The two versions then were sent to a House/Senate conference
committee to reconcile the differences. 5 ' The conference committee re-
ported its final version of S. 2104 on October 12, 1990. The conference
report reflected several modifications to the disparate impact standard
in the bill passed by the Senate. 5 ' First, it specified that the definition
of the term "business necessity" is meant to overturn the treatment of
business necessity as defined in Wards Cove."" Second, the report
maintained the two-prong approach to the definition of "business neces-
sity," i.e., employment practices that involve selection and those that do
not. It provided examples of some practices commonly used to select
persons, such as tests and education requirements.' 55 Third, it required
the employee to demonstrate which practices are responsible for the

.disparate impact unless the necessary records are not available.' 5 6

So far my negotiations with Boyden Gray have not resulted in the success which you
and I wanted to achieve, to wit, a Bill which by precise wording expressed what you and
Senator Kennedy meant when you met on July 12, 1990. Such result would achieve a Bill
which the President would sign. At my meeting with Boyden all that resulted was that
Boyden marked up the House bill so as to make it word for word what he always claimed
the language should be even though I thought you had acknowledged that the language
created confusion ...

I know you are going off to Helsinki today, but I want you to know that there are no
meaningful negotiations going on because Boyden has not retreated one inch from the lan-
guage which I think both you and I recognize creates some problem.

I also pointed out to Boyden that with respect to change in the [disparate impact language]
in which he would strike the language which said that the intent is to overrule Wards Cove
and instead say that business necessity was to be understood as used in Griggs and 'other
opinions of the Supreme Court' did nothing but reenact Wards Cove which is the basis for
all of our difficulties. Such approach rejects the overwhelming consensus in the Congress
and among many in the Administration that Wards Cove should be overruled.

I send this letter to you now even though I know you are about to engage on a trip of
essential interest to the country because I did not want you or anyone else to feel that
meaningful negotiations were going on to close the gap. ...

Sincerely,
William T. Coleman. Jr.

Id.
15 For the full text of H.R. 4000 as passed by the House, see 136 CONG. REc. H6827-30

(daily ed. Aug. 3, 1990).
" See 136 CONG. REc. H7701 (daily ed. Sept. 17, 1990) (motion to request conference

granted); 136 CONG. REc. S13392 (daily ed. Sept. 18, 1990) (same).
"' See 136 CONG. REC. H9552 (daily ed. Oct. 12, 1990).
1 Id. at H9552.
15 Id.
156 Id.
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Fourth, the report provided that even where an employment practice is
required by business necessity, the employment practice is unlawful
where the employee demonstrates that a different employment practice
with less disparate impact would serve the employer as well.157 This
modification codified the law prior to Wards Cove, and made the bill's
treatment of the disparate impact standard complete, according to the
report's explanatory statement. 58 Fifth, the conference report specifi-
cally stated that the mere existence of a statistical imbalance in an
employer's work force is not alone sufficient to establish a prima facie
disparate impact case.' 59 The report's explanatory statement indicated
that the employee must show that the employment practices result in a
disparate impact, and this provision reaffirms the case law that has
been in place since Griggs. It also noted that when statistics are used to
help establish a prima facie case, the relevant comparison is between
the qualified labor pool and the employer's actual work force.16 0 Lastly,
the conference report specified that the measure is not intended to over-
rule cases involving comparable worth.""' The conference report was
adopted by the Senate on October 16, 1990,162 and by the House on the
following day." 3

Specifically, with respect to the term "business necessity," the con-
ference report provided:

SEC. 3. DEFINITIONS. Section 701 of the Civil Rights of Act of 1964
. . . is amended by adding . . . the following new subsection:

(o)(1) The term 'required by business necessity' means -
(A) in the case of employment practices involving selection such as tests,

recruitment, evaluations, or requirements of education, experience, knowl-
edge, skill, ability or physical characteristics, or practices primarily related to
a measure of job performance, the practice or group of practices must bear a

157 Id.
168 Id.

136 CONG. REc. H9553.
160 136 CONG. REc. H9552.
161 136 CONG. REc. H9553.
16" 136 CONG. REC. S15396 (daily ed. Oct. 16, 1990). It should be noted that the Senate

adopted the conference report by a 75 to 21 vote.
168 136 CONG. REc. H9995 (daily ed. Oct. 17, 1990). It should be noted that the House

adopted the conference report by a 273 to 154 vote. As a result, civil rights advocates were three
Senate votes and twelve House votes short of the two-thirds vote needed to override a Presidential
veto. Bush Vetoes Job Bias Bill; Override Fails, XLVI CONGRESSIONAL QUARTERLY ALMANAC
462 (1990).
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significant relationship to successful performance of the job; or
(B) in the case of other employment decisions, not involving employment

selection practices as covered by subparagraph (A) (such as, but not limited
to, a plant closing or bankruptcy), or that involve rules relating to methadone,
alcohol or tobacco use, the practice or group of practices must bear a signifi-
cant relationship to a manifest business objective of the employer..

(2) In deciding whether the standards described in paragraph (1) for
business necessity have been met, unsubstantiated opinion and hearsay are not
sufficient; demonstrable evidence is required. The court may receive such evi-
dence as statistical reports, validation studies, expert testimony, performance
evaluations, written records or notes related to the practice or decision, testi-
mony of individuals with knowledge of the practice or decision involved, other
evidence relevant to the employment decision, prior successful experience and
other evidence as permitted by the Federal Rules of Evidence, and the court
shall give such weight, if any, to such evidence as is appropriate.

(3) This subsection is meant to codify the meaning of "business neces-
sity" as used in [Griggs] and to overrule the treatment of business necessity
as a defense in [Wards Cove] . . .

Thereafter, the measure provided the standard for adjudicating dispa-
rate impact cases. This provision stated, in relevant part, the following:

SEC. 4. RESTORING THE BURDEN OF PROOF IN DISPARATE IM-
PACT CASES.

Section 703 of the Civil Rights Act of 1964 . . . is amended by adding
at the end thereof the following new subsection:

(k) Proof of Unlawful Employment Practices in Disparate Impact Cases.
- (1) An unlawful employment practice based on disparate impact is estab-
lished under this section when-

(A) a complaining party demonstrates that an employment practice re-
sults in a disparate impact on the basis of race, color, religion, sex, or national
origin, and the respondent fails to demonstrate that such practice is required
by business necessity; or

(B) a complaining party demonstrates that a group of employment prac-
tices results in a disparate impact on the basis of race, color, religion, sex, or
national origin, and the respondent fails to demonstrate that such group of
employment practices is required by business necessity, except that-

(i) except as provided in clause (iii), if a complaining party demonstrates

4 136 CONG. REC. H9552 (daily ed. Oct. 12, 1990).
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that a group of employment practices results in a disparate impact, such party
shall not be required to demonstrate which specific practice or practices
within the group results in such disparate impact;

(ii) if the respondent demonstrates that a specific employment practice
within such group of employment practices is not responsible in whole or in
significant part for the disparate impact, the respondent shall not be required
to demotatrate that such practice is required by business necessity; and

(iii) the complaining party shall be required to demonstrate which spe-
cific practice or practices are responsible for the disparate impact in all cases
unless the court finds after discovery (I) that the respondent has destroyed,
concealed or refused to produce existing records that are necessary to make
this showing, or (II) that the respondent failed to keep such records; and ex-
cept where the court makes such a finding, the respondent shall be required to
demonstrate business necessity only as to those specific practices demon-
strated by the complaining party to have been responsible in whole or in sig-
nificant part for the disparate impact;
except that an employment practice or group of employment practices demon-
strated to be required by business necessity shall be unlawful where a com-
plaining party demonstrates that a different employment practice or group of
employment practices with less disparate impact would serve the respondent
as well.

(4) The mere existence of a statistical imbalance in an employer's
workforce on account of race, color, religion, sex, or national origin is not
alone sufficient to establish a prima facie case of disparate impact violation

166

The bill also provided that, "nothing in the amendments made by this
Act shall be construed to require 'or encourage' an employer to adopt
hiring or promotion quotas [on the basis of race, color, religion, sex, or
national origin]. '"166

Senator Kennedy stated that, in his opinion, the conference report
reconciled the measures passed by the Senate and the House, "while
scrupulously responding to every legitimate concern raised by the Ad-
ministration and the business community. ' 16 7 However, Senator Hatch
responded that he had attempted to resolve the differences between the

161 136 CONG. REC. H9552-53 (daily ed. Oct. 12, 1990).
" 136 CONG. REC. H9558 (daily ed. Oct. 12, 1990).

167 136 CONG. REC. S15327 (daily ed. Oct. 16, 1990) (statement by Sen. Kennedy).
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President, the Congress and the civil rights community, but the parties
failed to reach an agreement. 1 8 Moreover, the Attorney General
stated, in a letter to Senator Dole, that "the new amendments adopted
in conference do not offer substantial improvement to S. 2104; indeed,
in some respects they make the bill worse. Accordingly, the President
will be compelled to veto S. 2104 in its current form."1 9

On October 22, 1990, President Bush, as anticipated, vetoed S.
2104, the Civil Rights Act of 1990.170 In a statement to the Senate, the
President said that:

I am today returning without my approval S. 2104, the 'Civil Rights Act
of 1990.' I deeply regret having to take this action with respect to a bill bear-
ing such a title, especially since it contains certain provisions that I strongly
endorse.

. . . Despite the use of the term 'civil rights' in the title of S. 2104, the bill
actually employs a maze of highly legalistic language to introduce the de-
structive force of quotas into our Nation's employment system. Primarily
through provisions governing cases in which employment practices are alleged
to have UNINTENTIONALLY caused the disproportionate exclusion of
members of certain groups, S. 2104 creates powerful incentives for employers
to adopt hiring and promotion quotas. These incentives are created by the
bill's new and very technical rules of litigation, which will make it difficult for
employers to defend legitimate employment practices .... 171

The President's veto prompted the sharpest criticism that he had
ever received from women, unions, African Americans and other mi-
norities since he took office.1 72 Benjamin L. Hooks, executive director
of the NAACP, called the veto "a sharp and shocking disappoint-

'" 136 CONG. REC. S15328 (daily ed. Oct. 16, 1990) (statement by Sen. Hatch).
169 136 CONG. REC. S15328 (daily ed. Oct. 16, 1990) (text of the Attorney General's letter

dated Oct. 12, 1990 to Sen. Dole as reprinted in the Congressional Record).
170 136 CONG. REC. S16418 (daily ed. Oct. 22, 1990); see also Ann Devroy, Bush Vetoes

Civil Rights Bill, WASH. POST, Oct. 23, 1990, at Al; Thomas B. Edsall, President's Veto is
Doubled-Edged Sword in Testy Political Climate, WASH. POST, Oct. 23, 1990, at A 12; Steven A.
Holmes, President Vetoes Bill On Jobs Rights: Showdown Is Set, N.Y. TIMES, Oct. 23, 1990, at
Al; Paul M. Barrett, President Vetoes Job Bias Legislation: Democratic Proponents Assail the
Move, WALL ST. J., Oct. 23, 1990, at A20.

171 136 CONG. REC. S16418-19 (daily ed. Oct. 22, 1990) (emphasis original) (text of the
President's veto message on S. 2104 as reprinted in the Congressional Record).

170 Ann Devroy, Bush Vetoes Civil Rights Bill, WASH. POST, Oct. 23, 1990, at Al.
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ment," and he stated he was "at a loss" to understand why the Presi-
dent described the measure as a quota bill.17" The veto, however, was
cheered by others. The Landmark Legal Foundation, a conservative
"think tank," applauded the veto as a "tremendous act of political
courage.

174

On October 24, the Senate attempted to override the President's
veto. SenaSr Kennedy pleaded with his colleagues and lambasted the
President, Ifating: "with this shameful veto, President Bush has placed
himself on the wrong side of history and the wrong side of civil
rights.1 17 5 "This is an antidiscrimination bill, not a quota bill. And if
President Bush were genuinely committed to civil rights, he would have
signed it instead of vetoing it."'176 Senator Hatch retorted that "pure
and simple, take it from me, this is still a quota bill . . ,, . After an
intense debate between the proponents and opponents of the bill,178 the
Senate fell one vote short of the 67 votes necessary to override the Pres-
ident's veto, with 66 yea votes and 34 nays." 9° The Civil Rights Act of
1990 was officially dead.

173 Id.
174 Id.
175 136 CONG. REC. S16563 (daily ed. Oct. 24, 1990) (statement of Sen. Kennedy).
176 Id. Sen. Kennedy also commented that "[a]lthough there are other important provisions

in this legislation, the issue that has dominated the many months of this debate is how to deal
with so-called 'disparate impact' cases." Id.

17 136 CONG. REC. S16565 (daily ed. Oct. 24, 1990) (statement of Sen. Hatch). Sen. Hatch
noted certain specific continuing problems the opponents had with the bill: (1) across-the-board
attacks were still possible against all of an employer's practices, (2) the burden of persuasion in
disparate impact cases shifted to the employers, (3) the definition of business necessity was more
burdensome than current law, and (4) the bill promoted quotas. 136 CONG. REC. S16565-66
(daily ed. Oct. 24, 1990) (statement of Sen. Hatch).

178 Sen. Metzenbaum stated that "the real issue is, do you believe that a person ought to
have an opportunity to get a job without taking into consideration the question of whether or not
the person is black or Hispanic . . .or whether that person is a woman? . . .And there is nothing
else that is involved other than that." 136 CONG. REC. S16572 (daily ed. Oct. 24, 1990) (state-
ment of Sen. Metzenbaum). However, Sen. Helms commented that "[I]awyers across the land
would soon discover a cash cow in this legislation - more appropriately called The Civil Relief
Act for Lawyers of 1990." 136 CoNG. REC. S16584 (daily ed. Oct. 24, 1990) (statement of Sen.
Helms).

179 136 CONG. REC. S16589 (daily ed. Oct. 24, 1990). As the Senate voted, white suprema-
cist David Duke watched from one side of the Senate gallery, and the African American civil
rights leader Jesse L. Jackson observed briefly from the other side. Helen Dewar, Senate Upholds
Civil Rights Bill Veto, Dooming Measure for 1990, WASH. POST, Oct. 25, 1990, at A15. See also
Neil A. Lewis, President's Veto Of Rights Measure Survives By I Vote, N.Y. TIMES, at 1; Paul
M. Barrett, Bush Veto of Job-Bias Bill is Sustained; Action is Called a 'Temporary Setback',
WALL ST. J., Oct. 25, 1990, at AS.
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B. The Civil Rights and Women's Equity in Employment Act of
1991 (H.R. 1)

After the defeat of the Civil Rights Act of 1990, Congress' next
major attempt to reverse the Wards Cove decision was the introduction
of House bill H.R. 1, which, as finally adopted by the House, was re-
ferred to as the "Civil Rights and Women's Equity in Employment Act
of 1991. '"110 Representative Jack Brooks (D-TX), introduced this bill
on January 3, 1991, stating that it was "essential to give all women the
same rights as those available to minorities" and "to overcome the
roadblocks in civil rights that were raised by the Supreme Court's deci-
sions." '181 He also noted that while the bill embodied the Civil Rights
Act of 1990 as reported by the House Judiciary Committee, this mea-
sure specified that its provisions may not be construed to "require or
encourage" the adoption of quotas. 182

As H.R. 1 languished for months in the Congress, the Business
Roundtable, a group of more than 200 leading companies,183 and civil
rights leaders were involved in negotiations to end the stalemate.184 In
December 1990, the Business Roundtable had begun negotiations with
civil rights leaders because executives of major corporations were con-
cerned that another battle between Congress and the Bush Administra-
tion might produce a bill that was unacceptable to business. The busi-
ness group thought that the White House wanted a compromise
because the Administration had conducted lengthy, although unsuc-

1,0 137 CONG. REC. H3896 (daily ed. June 4, 1991).
181 137 CONG. REc. E14 (daily ed. Jan. 3, 1991) (statement of Rep. Brooks). After President

Bush vetoed the Civil Rights Act of 1990, proponents of H.R. 1 attempted to shift the focus of the
bill to women's rights. The proponents hoped to build a broader base of support and defuse the
attacks that the legislation would lead to quotas. H.R. 1 would have amended Title VII, to pro-
hibit, inter alia, employment discrimination on the basis of sex. H.R. I would have authorized the
award of compensatory damages for acts of intentional discrimination and punitive damages for
certain conduct, in addition to the expansion of the remedies then provided under Title VII of
injunctive relief, back pay and attorney's fees. Racial minorities already could recover monetary
damages for acts of intentional discrimination under 42 U.S.C. § 1981. See Joan Biskupic, New
Struggle Over Civil Rights Brings Shift in Strategy, CONG. Q. WKLY. REP., Feb. 9, 1991, at 366-
367.

1.. Id.
18" Steven A. Holmes, How the Talks that Raised Hopes for a Civil Rights Measure

Stalled, N.Y. TIMEs, April 21, 1991, at 18.
18 Sharon LaFraniere, Businesses Reject Talks on Rights Bill, Citing Bush Stance, WASH.

POST, May 3, 1991, at Al; see generally Joan Biskupic, Job Discrimination Legislation Roils
Business Community, CONG. Q. WKLY. REP., Apr. 20, 1991, at 989.
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cessful, negotiations with the civil rights groups, and President Bush
had stated in his State of the Union address that he wanted a civil
rights bill that was fair to all sides.18 5

The negotiators for the Business Roundtable were led by AT&T
Chairman Robert E. Allen.' 8 William T. Coleman, Jr., Chairman of
the NAACP Legal Defense Fund, and Vernon E. Jordan, Jr., a Wash-
ington aldrney and the former President of the National Urban
League, were the primary negotiators for the civil rights groups.1 87 Af-
ter four months of negotiations, dozens of meetings and conference
calls,18 8 one source familiar with the negotiations said that the two
sides had agreed in principle to a standard for disparate impact cases.
Employers would have to demonstrate that an employment practice
that had a discriminatory impact was "substantially and manifestly re-
lated to the requirements for effective job performance."' 189 Allen stated
in a speech, "I firmly believe we need civil rights legislation: We need
law, not just lip service."' 190

The Roundtable's conciliatory actions, however, incensed the Bush
Administration, particularly White House Chief of Staff John H.
Sununu and White House Counsel C. Boyden Gray, who adamantly
opposed anything other than the language proposed by the Administra-
tion.19' On April 9, 1991, the business leaders met with Gray to inform
him of what they saw as encouraging progress. One of the business
negotiators explained that the negotiators thought that the proposed
language would not result in quota hiring or promotion - the Admin-

1. Sharon LaFraniere, Businesses Reject Talks on Rights Bill, Citing Bush Stance, WASH.
POST, May 3, 1991, at Al.

186 Sharon LaFraniere and Gary Lee, White House Lobbies on Businesses on Rights Bill,
WASH. POST, Apr. 13, 1991, at A7. The negotiators for the Business Roundtable also included
Debra Armbruster, a corporate attorney with American Express, Co.; Katherine Hagen, an attor-
ney with AT&T; Larry Lorber, counsel for the Business Roundtable; and Joe Ramirez, AT&T's
chief labor counsel. Id.

187 Id. Other negotiators for the civil rights groups included Barbara R. Arwine, executive
director of the Lawyers Committee for Civil Rights; Wade Henderson, director of the NAACP's
Washington bureau; Kerry A. Scanlon, attorney for the NAACP Legal Defense Fund; and Ellen
Vargyas, attorney for the National Women's Law Center. Id.

" Gary Lee and Sharon LaFraniere, Business Coalition Pulls Out of Civil Rights Talks,
WASH. POST, April 20, 1991, at Al.

1.. Sharon LaFraniere and Gary Lee, White House Lobbies on Businesses on Rights Bill,
WASH. POST, Apr. 13, 1991, at A7.

190 Id.
1"1 Joan Biskupic, Job Discrimination Legislation Roils Business Community, CONG. Q.

WKLY. REP., Apr. 20, 1991, at 989.
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istration's primary objection to the bill sponsored by the Democrats.1 92

Nonetheless, Gray disabused the business leaders of any notion that the
White House would support their efforts. According to one participant,
Gray "was rather implacable in saying you couldn't get anywhere in
dealing with the civil rights groups."193 "He told us in essence, 'You
are undermining the Administration position. Moreover, you are naive
and you don't understand what you are doing. You've stilbgot a quota
bill.' "19" Even though the business negotiators believed they could de-
fend themselves against some discrimination claims on the basis that
their practices were job related, Gray and his aide, Lee Liberman, ob-
jected vehemently to the compromise language. Gray and Liberman
said that by simply changing the Wards Cove language, the compro-
mise would result in more lawsuits because the courts would have to
interpret the standard. They further argued that while big companies
could afford such lawsuits, small companies could not.' 9 ' One business
participant left the meeting with the conviction that "[tihey don't want
a bill." '96

Then matters deteriorated to the state of a street brawl. Paul A.
Gigot wrote an editorial in which he attacked Allen personally for lead-
ing the negotiations with the civil rights groups. 97 Allen is "fortunate
he's not a judge. [He] belongs to Baltusrol Golf Club in Springfield,
N.J. Baltusrol has no black and no women members. For resigning too
tardy from a Florida club alleged to have no black members, [a judicial
nominee] was recently run out of Washington on a rail . . . ."I Gigot
continued, stating that Allen "may be personally sincere, but there are
reasons to think other motives are also at work."' 99 The previous year,
a Hispanic group of activists had threatened to boycott AT&T because
AT&T "opposed the quota bill. . . . In the cut-throat telephone busi-
ness, the last thing AT&T needs is a boycott."200 The day before the

192 Sharon LaFraniere, Businesses Reject Talks on Rights Bill, Citing Bush Stance, WASH.

POST, May 3, 1991, at A].
103 Id.
14 Id.
196 Id.

1Id.
' Paul A. Gigot, Big Business Shouldn't Sleep With the Enemy, WALL ST. J., April 19,

1991, at A14.
I" Id.
I" Id.

200 Id.
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article was published, Sununu and Gray met at the White House with
representatives of trade associations opposed to the talks. At the meet-
ing, the Administration officials voiced their continuing displeasure
with the Roundtable negotiations. 01

After heavy criticism from White House officials and the Gigot
editorial, Allen announced on April 19, 1990, that the Roundtable was
pulling out'of the negotiations with the civil rights leaders."0 Allen
commented that the "political process in Washington is giving signals
that they don't want us involved."203 He further stated, "It's clear that
a lot of people want to sabotage the process that we started.120  Allen
stated that he would not rule out further talks; however, he concluded,
"I can't control that three-ring circus in Washington." 20 5 Despite ef-
forts by Speaker of the House Thomas S. Foley (D-WA), House Ma-
jority Leader Richard A. Gephardt (D-MO), and other Democrats to
jump-start the negotiations with the Roundtable, which they saw as
their best hope for a bill, Roundtable representatives saw no point in
resuming the talks unless the White House was supportive 06

It is impossible to understand these legislative civil rights develop-
ments of 1990 and 1991, without exploring the relationship between
race and politics.2 07 After Sununu and Gray brought to a halt the Busi-
ness Roundtable negotiations, numerous observers argued that the Ad-
ministration's representatives were more interested in political advan-
tage through racially divisive tactics than protecting employers from
quotas.2 08 Indeed, polls taken during this time period reflected that the

"0I Steven A. Holmes, Business and Rights Groups Fail in Effort to Draft Bill on Job Bias,
N.Y. TIMES, April 20, 1991, at 1.

202 Gary Lee and Sharon LaFraniere, Business Coalition Pulls Out of Civil Rights Talks,
WASH. POST, April 20, 1991, at Al; Steven A. Holmes, Business and Rights Groups Fail In
Effort to Draft Bill on Job Bias, N.Y. TIMES, April 20, 1991, at 1.

203 Gary Lee and Sharon LaFraniere, Business Coalition Pulls Out of Civil Rights Talks,
WASH. POST, April 20, 1991, at Al.

204 Id.
205 Steven A. Holmes, Business and Rights Groups Fail in Effort to Draft Bill on Job Bias,

N.Y. TIMES, April 20, 1991, at 1.
200 Sharon LaFraniere, Businesses Reject Talks on Rights Bill, Citing Bush Stance, WASH.

POST, May 3, 1991, at Al.
20' See generally Mark Whitaker, A Crisis of Shattered Dreams, NEWSWEEK, May 6, 1991,

at 28; Thomas B. Edsall and Mary D. Edsall, When the Official Subject is Presidential Politics,
Taxes, Welfare, Crime, Rights, or Values . . .the Real Subject is Race, THE ATLANTIC, May
1991, at 53; Joan Biskupic, Behind the Fight Over Quotas Lie Divisive Racial Issues, CONG. Q.
WKLY. REP., June 1, 1991, at 1445.

200 Mary McGrory wrote that "Congress should find out about Sununu's disgraceful role in
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electorate's views were at least ripe for the political motives expressed
by the Administration's critics. An NBC News/Wall Street Journal
poll found that 39 percent of whites as compared to 82 percent of Afri-
can Americans thought that "the federal government should make a
special effort to improve the social and economic position of blacks and
other minority groups to correct past discrimination." °9 In addition, 39
percent of whites and only 20 percent of African Americans said "an-
tidiscrimination laws have gone too far and have resulted in unfair quo-
tas." With similar results, a Newsweek poll found that 59 percent of
whites said quotas were unnecessary "for fairness in education and
jobs," while 61 percent of African Americans thought they were neces-

sabotaging the chance for racial peace in this country. He and C. Boyden Gray, Bush's starchy
counsel, hauled in business executives who had been in fruitful negotiation with civil rights leaders
over the civil rights bill and told them to back off." Mary McGrory, Sununu's Real Transgres-
sion, WASH. POST, April 25, 1991, at A2. "Why are people acting in this regressive way? It is
quite simple: for eight years they heard in various subtle ways that bigotry is okay." Id. McGrory
went on to state that in "the current issue of The Atlantic, Thomas and Mary Edsall ... note the
effective exploitation of 'the conflict between increasing public support for the abstract principle of
racial equality and intensified public opposition to government-driven enforcement mechanisms.'"
Id (quoting from Thomas B. Edsall and Mary D. Edsall, When the Official Subject is Presidential
Politics, Taxes, Welfare, Crime, Rights, or Values ...the Real Subject is Race, THE ATLAN-
TIC, May 1991, at 53). Thomas B. Edsall also reflected these views in an earlier article. See
Thomas B. Edsall, President's Veto is Double-Edged Sword in Testy Political Climate, WASH.
PosT, Oct. 23, 1990, at Al.

Later, David S. Broder stated that it was possible that "Bush knows the polarizing power of
the quota issue and wants to sharpen it to a knife's edge for the 1992 campaign." David S.
Broder, Bush's Favorite Victim, WASH. POST, June 9, 1991, at D7. Michael Kinsley also com-
mented in an article that the "Republican marketing of the quota issue has been brilliant and
despicable." Michael Kinsley, Hortonism isn't Racism, But it is a Great Lie, L.A. TIMES, June 6,
1991, at B7. "It is Willie Hortonism revived. Not that anyone who prefers one version of a civil-
rights bill to another is necessarily racist. But Hortonism isn't racism." Id. He further stated that,
"Hortonism is the cynical concoction of a divisive issue in the political laboratory for narrow
electoral advantage." Id. In this case, "it plays on the insecurities many people feel these days
about their jobs, their families, [and] their middle-class prosperity." Id. Others have also sug-
gested that the Bush Administration was using the racially divisive issue of quotas for political
advantage. See, e.g., Mark Whitaker, A Crisis of Shattered Dreams, NEWSWEEK, May 6, 1991,
at 28; Thomas B. Edsall and Mary D. Edsall, When the Official Subject is Presidential Politics,
Taxes. Welfare, Crime, Rights, or Values .. .the Real Subject is Race, THE ATLANTIC, May
1991, at 53; Joan Biskupic, Behind the Fight Over Quotas Lie Divisive Racial Issues, CONG. Q.
WKLY. REP., June 1, 1991, at 1445; Don Edwards, More Racism from the G.O.P, N.Y. TIMES,
June 4, 1991, at A27; Dan Balz, Jackson: Bush 'More Dangerous' than Wallace, WASH. POST,
June 7, 1991, at A15.

'" See Joan Biskupic, Job Discrimination Legislation Roils Business Community, CONG. Q.
WKLY. REP., Apr. 20, 1991, at 989.
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sary.2 1° In the same poll, most respondents either said they did not
know about the civil rights bill, or declined to answer the question."1
When a number of civil rights groups accused President Bush of ped-
dling "the narcotics of racial polarization" in his campaign against the
bill, the President responded by saying, "I've been accused of playing
politics, playing election politics with this issue, and very frankly it's
the other way around. '12

With this political backdrop, H.R. 1 was scheduled for a vote in
the House in the first week of June, 1991. The House considered three
versions of the bill: (i) an amendment in the nature of a substitute,
written by the House Education and Labor Committee and offered by
Representatives Edolphus Towns (D-NY) and Patricia Schroeder (D-
CO), which was supported by liberal Democrats, 218  (ii) President

110 Id.
Id.; see also Tom Kenworthy and Thomas B. Edsall, Whites See Jobs on Line in Debate,

WASH. POST, June 4, 1991, at Al.
... Tom Kenworthy and Ann Devroy, Rights Leaders, Bush Trade Heated Salvos; House

Nears Vote on Controversial Legislation, WASH. POST, June 4, 1991, at Al.
113 137 CONG. REc. H3881-83 (daily ed. June 4, 1991); Joan Biskupic, Behind the Fight

Over Quotas Lie Divisive Racial Issues, CONG. Q. WKLY. REP., June 1, 1991, at 1445. The
Towns-Schroeder substitute defined the term "required by business necessity" to mean "the chal-
lenged practice or group of practices bears a substantial and demonstrable relationship to effective
job performance." 137 CONG. REC. H3881 (daily ed. June 4, 1991) (section 3 of the text of
Towns-Schroeder substitute). With respect to the burden of proof, the substitute bill provided, in
part, that:

(k) Proof of Unlawful Employment Practices in Disparate Impact Cases.-
(1) An unlawful employment practice based on disparate impact is established under

this section when-
(A) a complaining party demonstrates that an employment practice results in a dispa-

rate impact on the basis of race, color, religion, sex, or national origin, and the respondent
fails to demonstrate by objective evidence that such practice is required by business neces-
sity; or

(B) a complaining party demonstrates that a group of employment practices results in
a disparate impact ..., and the respondent fails to demonstrate by objective evidence that
such group of employment practices is required by business necessity, except that-

(i) if a complaining party demonstrates that a group of employment practices results
in a disparate impact, such party shall not be required to demonstrate which specific prac-
tice or practices within the group results in such disparate impact; and

(ii) if the respondent demonstrates that a specific employment practice within such
group of employment practices does not contribute to the disparate impact, the respondent
shall not be required to demonstrate that such practice is required by business necessity.

137 CONG. REC. H3881 (daily ed. June 4, 1991) (section 3 of the text of Towns-Schroeder substi-
tute). The substitute did not have any language that specifically related to quotas. Rep. Jack
Brooks commented that the Town-Schroeder substitute was a strong civil rights bill, which was
similar to H.R. 4000, as reported last year by the Education and Labor Committee, before many
changes were made to meet the concerns of the business community. 137 CONG. REC. H3884
(daily ed. June 4, 1991) (statement of Rep. Brooks).
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Bush's version of the bill, which was offered as an amendment in the
nature of a substitute by Minority Leader Robert H. Michel (R-IL), 2 "
and (iii) a bipartisan compromise measure offered as an amendment in
the nature of a substitute by Judiciary Chairman Jack Brooks (D-TX),
and ranking Republican Hamilton Fish, Jr. (R-NY). 15 The Brooks-

214 137 CONG. REc. H3896 (daily ed. June 4, 1991) (text of Michel substitute); Joan Bis-
kupic, Behind the Fight Over Quotas Lie Divisive Racial Issues, CONG. Q. WKLY. REP., June 1,
1991, at 1445. Instead of the term "required by business necessity" as was used in the other
versions of the measure, the Michel substitute used the term "justified by business necessity,"
which was defined to mean "the challenged practice has a manifest relationship to the employ-
ment in question or that the respondent's legitimate employment goals are significantly served by,
even if they do not require, the challenged practice." 137 CONG. REc. H3897 (daily ed. June 4,
1991) (section 3 of the text of Michel substitute). Concerning disparate impact claims, the substi-
tute provided that:

(k) Proof of Unlawful Employment Practices in Disparate Impact Cases.-
Under this title, an unlawful employment practice based on disparate impact is established
only when a complaining party demonstrates that a particular employment practice caused
a disparate impact on the basis of race, color, religion, sex, or national origin, and the
respondent fails to demonstrate that such practice is justified by business necessity; PRO-
VIDED, HOWEVER, That an unlawful employment practice shall nonetheless be estab-
lished if the complaining party demonstrates the availability of an alternative employment
practice, comparable in cost and equally effective in predicting job performance or achiev-
ing the respondent's legitimate employment goals, that will reduce the disparate impact,
and the respondent refuses to adopt such alternative.

137 CONG. REC. H3897 (daily ed. June 4, 1991) (section 4 of the text of Michel substitute). The
measure did not provide for a disparate impact claim based on group employment practices. Rep.
Michel stated on the House floor that this "bill stresses fairness over quotas." 137 CONG. REC.
H3898 (daily ed. June 4, 1991) (statement of Rep. Michel).

216 See 137 CONG. REc. H3922-28 (daily ed. June 5, 1991) (text of Brooks-Fish substitute);
see also Joan Biskupic, Behind the Fight Over Quotas Lie Divisive Racial Issues, CONG. Q.
WKLY. REP., June 1, 1991, at 1443-45. The Brooks-Fish substitute was referred to as the "Civil
Rights and Women's Equity in Employment Act of 1991." It defined the term "required by busi-
ness necessity" to mean "the practice or group of practices must bear a significant and manifest
relationship to the requirements for effective job performance," and it provided that the term is
"meant to codify the meaning of, and the type and sufficiency of evidence required to prove,
'business necessity' as used in [Griggs] and to overrule the treatment of business necessity as
defined in [Wards Cove]." 137 CONG. Rac. H3923 (daily ed. June 5, 1991) (section 101 of the
text of H.R. 1 substitute amendment offered by Reps. Brooks and Fish). Thereafter, with respect
to the burden of proof, the measure provided in part that:

(k) Proof of Unlawful Employment Practices in Disparate Impact Cases.-
(1)(A) An unlawful employment practice based on disparate impact is established

under this title if a complaining party demonstrates that a disparate impact on the basis of
race, color, religion, sex, or national origin results from an employment practice or group of
employment practices, and the respondent fails to demonstrate that such practice or group
of practices is required by business necessity, except that an employment practice or group
of practices demonstrated to be required by business necessity shall be unlawful if the
complaining party demonstrates than another available practice or group of practices with
less disparate impact (which difference is more than merely negligible) would serve the
respondent as well.

(B) If a complaining party demonstrates that a disparate impact results from a group
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Fish substitute provided that the measure shall not be "to require, en-
courage, or permit an employer to adopt hiring or promotional quo-
tas," 1 6 and it defined the term "business necessity" to mean an em-
ployment practice that bears "a significant and manifest relationship to
the requirements for effective job performance.12117 The vote on the
substitutes was structured so that if the House approved more than one
substitute''bnly the last substitute adopted would prevail.218 On June 4,
1991, the House rejected the Towns-Schroeder substitute supported by
the liberal Democrats, with 152 members voting for the measure and
277 voting against. 219 That same day, the House also rejected the Pres-
ident's version of the bill by a vote of 266 to 162.220

The House considered the Brooks-Fish substitute, referred to as
the "Civil Rights and Women's Equity in Employment Act of 1991,"
on the following day.2 21 On the House floor, before the vote, Represen-
tative Brooks stated that his substitute would "for the first time state in
law that quotas are an unlawful employment practice, ' 222 and Repre-
sentative Fish submitted a statement for the record that argued that

of employment practices, such party shall be required after discovery to demonstrate which
specific practice or practices within the group results in disparate impact unless [the
records for this determination are not available.]

(C) If the respondent demonstrates that a specific employment practice within a group
of employment practices does not contribute in a meaningful way to the disparate impact,
the respondent shall not be required to demonstrate that such practice is required by busi-
ness necessity.

137 CONG. REC. H3923 (daily ed. June 5, 1991) (section 102 of the text of Brooks-Fish substi-
tute). The Brooks-Fish substitute also provided that the amendment shall not be construed "to
require, encourage, or permit an employer to adopt hiring or promotional quotas," and it defined
"quota" to mean "a fixed number or percentage of persons of a particular race, color, religion,
sex, or national origin which must be attained, or which cannot be exceeded, regardless of whether
such persons meet necessary qualifications to perform the job." 137 CONG. REc. H3924 (daily ed.
June 5, 1991) (section 111 of the text of Brooks-Fish substitute).

137 CONG. REc. H3924 (daily ed. June 5, 1991).
137 CONG. REc. H3923 (daily ed. June 5, 1991).

218 See 137 CONG. REC. H3881 (daily ed. June 4, 1991); see also Joan Biskupic, Behind the
Fight Over Quotas Lie Divisive Racial Issues, CONG. Q. WKLY. REP., June 1, 1991, at 1443.

219 See 137 CONG. REC. H3896 (daily ed. June 4, 1991); see also Tom Kenworthy, House
Clears Way for Vote on Rights Bill, WASH. POST, June 5, 1991, at Al.

220 See 137 CONG. REC. H3908 (daily ed. June 4, 1991); see also Tom Kenworthy, House
Clears Way for Vote on Rights Bill, WASH. POST, June 5, 1991, at Al.

2' See 137 CONG. REc. H3922 (daily ed. June 5, 1991) (section 1 of the text of the Brooks-
Fish substitute amendment).

222 137 CONG. Rac. H3929 (daily ed. June 5, 1991) (statement of Rep. Brooks). See Sharon
LaFraniere and Tom Kenworthy, Democrats Outline Revised Rights Bill; Republicans Scoff at
Assertion that Quotas would be Forbidden, WASH. POST, May 22, 1991, at A5.
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the measure was actually an "ANTI-quota bill. ' 228 The substitute's op-
ponents were not persuaded. Representative Henry J. Hyde (R-IL), re-
sponded on the floor that bill was still "quota-friendly." 2 4 Adding a
new twist, he stated that as "long as the threat of jury trials with un-
limited damages is in this bill, it is a quota bill. ' 225 "This legislation
pits group against group, race against race . . . .You carnt fight dis-
crimination with discrimination. It is like treating a man who is bleed-
ing to death with leeches." '226 Earlier, Senate Minority Leader Robert
Dole had claimed that changing the name of the bill was merely a
"Madison Avenue gimmick" to focus the measure to women's rights,
and this gimmick would not fool the American people. It is the
"same bill, same quotas! ' 2 8

After the charges and countercharges, the House passed the
Brooks-Fish substitute with 273 members casting a yes vote and 158
members voting no.229 Fifteen votes short of two-thirds of the members
present and voting, the tally disappointed the bill's proponents who had
hoped to get close to the two-thirds needed to override a veto or force
the Bush Administration to deal.23 0 H.R. 1 then limped over to the
Senate, where many members believed that the only chance for a
"veto-proof" bill rested with a group of Republican moderates led by
Senator Danforth (R-MO).2 3 1 In the Senate, H.R. 1 hobbled around
for months and never came to vote.23 2

223 137 CONG. REc. H3931 (daily ed. June 5, 1991) (text of the Joint Statement of the
Sponsors of the Brooks-Fish Substitute Regarding Anti-Quota Provisions). See Sharon LaFraniere
and Tom Kenworthy, Democrats Outline Revised Rights Bill; Republicans Scoff at Assertion
that Quotas would be Forbidden, WASH. POST, May 22, 1991, at A5.

" 137 CONG. REc. H3929 (daily ed. June 5, 1991) (statement of Rep. Hyde).
225 Id. Yet the Brooks-Fish substitute did not contain any provisions concerning damages in

disparate impact cases. Rather, the substitute provided for damages only in certain cases of inten-
tional discrimination, which did not include disparate impact cases. See 137 CONG. REC. H3924
(daily ed. June 5, 1991) (section 106 of the text of the H.R. 1 Brooks-Fish substitute).

216 137 CONG. REC. H3929 (daily ed. June 5, 1991) (statement of Rep. Hyde).
,27 137 CONG. REc. S3173 (daily ed. March 13, 1991) (statement of Sen. Dole); 137 CONG.

REC, S4152 (daily ed. March 22, 1991) (statement of Sen. Dole).
228 137 CONG. REC. S6106 (daily ed. May 17, 1991) (statement of Sen. Dole).
21 Tom Kenworthy, House Approves Civil Rights Bill, WASH. PosT, June 6, 1991, at Al.
230 Joan Biskupic, Bill Passes House, not Muster; Next Chance is in Senate, CONG. Q.

WKLY. REP., June 8, 1991, at 1498; see also Thomas B. Edsall, Democrats Frustrated By Out-
come, WASH. POST, June 6, 1991, at Al.

231 Id.; see also Tom Kenworthy, House Clears Way for Vote On Rights Bill, WASH. POST,
June 5, 1991, at Al.

231 See 137 CONG. REc. D1496 (daily ed. Nov. 22, 1991) (Sen. Mitchell motioned to post-
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C. The "Equal Employment Opportunity Act of 1991 " (S. 1208)

The day before the House passed H.R. 1, Senator Danforth, along
with other moderate Republicans,23" in an attempt to isolate the most
difficult issues so Congress could at least pass the less controversial pro-
posals, introduced three civil rights bills that collectively addressed the
issues raisein the prior civil rights legislation."3 4 S. 1208, the most
controversial bill and the measure that would have substantially over-
ruled the Wards Cove disparate impact criteria, was referred to as the
"Equal Employment Opportunity Act of 1991. '" S. 1208 provided
that the term "business necessity" means, "in the case of employment
practices involving selection, that the practice or group of practices
bears a manifest relationship to requirements for effective job perform-
ance" and, with other employment practices, that "the practice or
group of practices bears a manifest relationship to a legitimate business
objective of the employer. '238 The bill also set forth a three-part stan-
dard for considering disparate impact cases. This standard required an
individual to "identify with particularity each employment practice
that is responsible" for the disparate impact, except when the records
for this determination are unavailable. 37 In addition, the measure spe-

pone the consideration of H.R. 1 indefinitely, and this motion was approved by voice vote).
233 The other co-sponsors of these bills were James M. Jeffords (R-VT), Arlin Specter (R-

PA), Warren B. Rudman (R-NH), John H. Chafee (R-RI), William S. Cohen (R-ME), Dave
Durenburger (R-MN), Mark 0. Hatfield (R-OR), and Pete V. Domenici (R-NM). See 137
CONG. REC. S7020 (daily ed. June 4, 1991); see also Joan Biskupic, Bill Passes House, not Mus-
ter; Next Chance Is in Senate, CONG. Q. WKLY. REP., June 8, 1991, at 1499.

11" Joan Biskupic, Bill Passes House, not Muster; Next Chance Is in Senate, CONG. Q.
WKLY. REP., June 8, 1991, at 1499.

2o 137 CONG. REC. S7023 (daily ed. June 4, 1991). For the full text of S. 1208, see 137
CONG. REC. S7023-24 (daily ed. June 4, 1991). The other two bills that were introduced in con-
junction with S. 1208 were S. 1207, the "Civil Rights Restoration Act of 1991," and S. 1209, the
"Civil Rights and Remedies Act of 1991." The three bills were referred to the Senate Committee
on Labor and Human Resources. 137 CONG. REC. S7020-26 (daily ed. June 4, 1991).

:36 137 CONG. REc. S7023 (daily ed. June 4, 1991) (section 5 of the text of S. 1208).
37 137 CONG. REC. S7023 (daily ed. June 4, 1991) (section 3 of the text of S. 1208). Specifi-

cally, with respect to the standard for the adjudication of disparate impact cases, S. 1208 pro-
vided, inter alia, that:

(k)(1)(A) An unlawful employment practice based on disparate impact is established
under this title only if-

(i) a complaining party demonstrates that a particular employment practice or group
of employment practices results in a disparate impact on the basis of race, color, religion,
sex, or national origin; and

(ii)(1) the respondent fails to demonstrate that the practice or group of practices is
required by business necessity; or
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cifically stated that its provisions were meant to "codify the meaning of
business necessity used in [Griggs] and overrule the treatment of busi-
ness necessity as a defense in [ Wards Cove] with respect to an employ-
ment practice or group of employment practices."2"8

In introducing S. 1208, Senator Danforth stated on the floor of the
Senate that the issues surrounding the criteria for disparate impact
cases "has become enormously divisive, seemingly more diisive with
every passing day."'289 "So the question remains, how can we move for-
ward? 1

2
0 The Senators who are introducing this legislation take "the

point of view that instead of one indigestible lump . . . it would be
better to attempt to break that indigestible lump into three more di-
gestible pieces. 12 4 1 Senator Danforth thought that S. 1208 was the
"middle ground in dealing with Wards Cove. ' 242 He said "[ilt's impor-
tant to extricate the racial question from partisan politics. 243 He indi-
cated that he was introducing this Republican initiated legislation to
counter the appearance that the GOP was trying to capitalize politi-

(II) the complaining party makes the demonstration described in subparagraph (C)
with respect to a different employment practice or group of employment practices.

(B)(i) With respect to an unlawful employment practice based on disparate impact as
described in subsection (A), the complaining party shall identify with particularity each
employment practice that is responsible in whole or in significant part for the disparate
impact, except [when the records for this determination are not available], the group of
employment practices as a whole may be analyzed as one employment practice.

(ii) If the elements of a decisionmaking process are capable of separation for analysis,
the complaining party must identify each element with particularity, and the respondent
must demonstrate that the element or elements identified that are responsible in whole or
in significant part for the disparate impact are required by business necessity. If the re-
spondent demonstrates that a specific employment practice within a group of employment
practices is not responsible in whole or in significant part for the disparate impact, the
respondent shall not be required to demonstrate that such practice is required by business
necessity.

(C) An employment practice or group of employment practices responsible in whole or
in significant part for a disparate impact that is demonstrated to be required by business
necessity shall be lawful unless the complaining party demonstrates that a different em-
ployment practice or group of employment practices, which would have less disparate im-
pact and make a difference in the disparate impact that is more than merely negligible,
would serve the respondent as well.

137 CONG. REC. S7023 (daily ed. June 4, 1991) (section 3 of the text of S. 1208).
2" 137 CONG. REC. S7023 (daily ed. June 4, 1991) (section 5 of the text of S. 1208).
2 137 CONG. REC. S7020 (daily ed. June 4, 1991) (statement of Sen. Danforth).
S40 Id.
241 Id.
2S Id.
243 Joan Biskupic, Bill Passes House, not Muster; Next Chance Is in Senate, CONG. Q.

WKLY. REP., June 8, 1991, at 1498, 1499.
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cally on racial divisions. "

White House Chief of Staff Sununu appeared to reject Senator
Danforth's efforts to come up with compromise legislation. On ABC's
"This Week With David Brinkley," questioner Sam Donaldson repeat-
edly asked Governor Sununu if he supported the compromise efforts of
the moderadte Republicans. But the Governor repeatedly deflected the
question by saying that the bill the President supports remains the Ad-
ministration's "preferred vehicle. '24 5 A few weeks later, a glimmer of
an agreement began to shine through, only to fade away. White House
representatives said there was a "good chance" for a compromise based
on Senator Danforth's proposals . 6 However, after meeting with Ad-
ministration officials, Senator Danforth indicated that, "[w]e're a little
closer to having things together, but this is not the day of decision. '

"247

On June 26, the negotiations began to break down when White House
officials claimed that Senator Danforth reneged on an agreement after
hearing objections from Senator Kennedy.248 The next day, in response
to this charge, the eight Republican Senators who had been working
with Senator Danforth wrote to President Bush to express their "deep
concern" about what they said was an "uncalled for challenge to
[their] colleague's integrity." 49 The Senators stated that as a group
they reviewed an Administration proposal, took the proposal to the
Democrats and reviewed the proposal in light of the Democrats' re-
sponse. "At no time during this process did we have an agreement to
accept the White House language," and it "distresses us to see what
appears to be a miscommunication erroneously cast in terms of Senator

Il Id. Rep. Don Edwards (D-CA), had published an editorial on June 4, 1991, in The New
York Times chiding the G.O.P. for seeming less interested in a civil rights bill and more interested
in reviving race as a campaign issue for 1992. Don Edwards, More Racism From the G.O.P, N.Y.
TIMES, June 4, 1991, at A27. "In 1988, the Bush-Quayle campaign exploited racial fears in the
shameless Willie Horton ads. In the 1990 elections, the party successfully exploited the civil rights
bill with race-based TV ads misrepresenting the bill and pandering to racist fears. The party now
seems intent on continuing this policy," Id. Rep. Edwards further stated that the "phony smoke
screen of 'quotas,' fanned by a slick and expensive public relations campaign, has obscured the
debate about the bill's real goals." Id.

Don Phillips, Sununu Unreceptive on Rights Accord, WASH. PosT, June 17, 1991, at A4.
'4 Stuart Aurbach, et al., White House Sees 'Good Chance'for Civil Rights Bill, WASH.

POST, June 26, 1991, at A7.
"' Id.
'" GOP Senators Defend Danforth, WASH. POST, June 29, 1991, at A5.
" Id.
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Danforth's personal integrity," the Senators said in the letter.150

A sticking point in the negotiations was apparently an argument
the Bush Administration developed after June 5, 1991, when the House
passed H.R. 1. The Administration argued that employers should be
able to use educational qualifications that exceed what a particular job
really requires. The Administration's reasoning was that requiring a
high school diploma for menial jobs - which earlier court decisions
had rejected - is important to the Administration's effort to improve
education, and, if diploma requirements are barred, there would be no
incentive for inner-city African American's to finish high school.2 51 Ac-
cordingly, disparate impact criteria should allow hiring practices that
"serve legitimate employment goals. 2 52 However, critics of this propo-
sal said that this language "could lead to discrimination by allowing
employers to set qualifications based on such factors as corporate image
and employee morale. 2

1
5 3 Moreover, Senator Danforth stated that the

Administration's position could be accepted only "if you believe that an
employer on his own is going to further educational policy by shutting
out 50-year-old people who never got a high school diploma."' 25' In ad-
dition, he was angered by the way the White House's quota charge had
become fodder for racial politics.2 55 Although Senator Danforth firmly
believed that the quota issue was destructive for the nation, and inap-
propriate for the Republican Party to use for political gain, there were
many people in the Administration who thought the issue was "a win-
ner for Republicans. 2

1
56 Following an additional four months of unsuc-

cessful attempts to gain the Administration's support for his initia-

15 Id.

'51 Adam Clymer, Legislative Impasse, N.Y. TIMES, June 30, 1991, at 12. President Bush
stated in a July 28, 1991 letter to Sen. Danforth that the Senator's proposed legislation would
"seriously, if not fatally, undermine the reform and renewal of our educational system by discour-
aging employers from relying on educational effort and achievement." Adam Clymer, President
Rejects Senate Agreement on Rights Measure, N.Y. TIMES, Aug. 2, 1991, at 1.

25, Helen Dewar, Danforth Alters Wording In Rights Compromise, WASH. POST, Sept. 21,
1991, at A6; see also Adam Clymer, President Rejects Senate Agreement on Rights Measure,
N.Y. TIMES, Aug. 2, 1991, at 1.

253 Helen Dewar, Danforth Alters Wording In Rights Compromise, WASH. POST, Sept. 21,
1991, at A6.

I" Adam Clymer, President Rejects Senate Agreement on Rights Measure, N.Y. TIMES,
Aug. 2, 1991, at 1.

I" Adam Clymer, Legislative Impasse, N.Y. TIMES, June 30, 1991, at 12; see also Adam
Clymer, President Rejects Senate Agreement on Rights Measure, N.Y. TIMES, Aug. 2, 1991, at 1.

56" Adam Clymer, Legislative Impasse, N.Y. TIMES, June 30, 1991, at 12.
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tives,257 Senator Danforth abandoned S. 1208 and its companion bills,
and decided to move forward in the Senate with comprehensive civil
rights legislation without the blessing of the White House.15 8

D. The "Civil Rights Act of 1991" (S. 1745)

On September 24, 1991, Senator Danforth and six other Republi-
can Senators introduced S. 1745, a comprehensive civil rights bill,
which was similar to H.R. 1 as passed by the House. 5 9 Senator Dan-
forth was pained that he had to move forward without the support of
the Administration, especially after months of intense negotiations. He
stated on the Senate floor that:

I regret to say that despite herculean efforts to reach an accommodation [on
the civil rights legislation] with the White House, that effort has failed. We
introduced on June 4 a package of bills that were designed to be balanced and
split the difference between where the White House was last year and where
the Congress was last year. Then we entered into lengthy negotiations and
made 22 different changes in the legislation to accommodate the Administra-
tion. All of that failed. So we really have no alternative now but to go to the
floor of the Senate ...Unfortunately, it will almost certainly come to the
question of whether or not we have the votes to override a presidential veto.'6 0

Senator Danforth stated that the major issue that has prevented a
consensus on the legislation was not "simply legalistic" but "very
profound" and "philosophical:" whether an employer may use hiring
and promotion criteria that have the "practical effect of screening
women or minorities from jobs but which have no relationship to the
ability of an employee to do the job." '261 Finally, Senator Danforth
stated that "this is not a quota issue. Unfortunately, the White House
in its statement yesterday used the word 'quota' three times in four

257 See generally Helen Dewar, Danforth Alters Wording in Rights Compromise, WASH.
POST, Sept. 21, 1991, at A6; Helen Dewar, Administration Rejects Danforth's Rights Plan,
WASH. POST, Sept. 25, 1991, at A4; 137 CONG. Rac. S13627 (daily ed. Sept. 25, 1991) (statement
of Sen. Danforth).

"' 137 CONG. REC. S13627 (daily ed. Sept. 25, 1991) (statement of Sen. Danforth).
"' The other Senators that introduced S. 1745 were John H. Chafee, William S. Cohen,

Dave Durenberger, Mark 0. Hatfield, James M. Jeffords, and Arlen Specter). 137 CONG. REC.
S13578 (daily ed. Sept. 24, 1991).

60 137 CONG. REC. S13627 (daily ed. Sept. 25, 1991) (statement of Sen. Danforth).
61 Id.
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lines of print to describe the bill. . . .I think race politics is not only
bad for my political party, I believe it is bad for this country." 2  Less
than one month later, something changed.

In the world of politics seemingly unrelated events many times
have causal connections that are not readily apparent. In this case, the
nomination of Clarence Thomas to the United States Supreme Court
and the subsequent Senate confirmation process may have had an effect
on developments concerning the civil rights legislation. On July 1,
1991, President Bush had nominated Judge Thomas to the high court
to replace retiring Justice Thurgood Marshall, a civil rights pioneer
and the first African American to serve on the Supreme Court. 68

Judge Thomas was an African American who had risen through the
Republican ranks as "an advocate of bootstrap conservatism, '"2 6 4 and
Senator Danforth was coordinating the effort to shepherd Judge
Thomas through the Senate confirmation process. " The confirmation
hearings had begun" 6 two weeks before Senator Danforth introduced
S. 1745. The Judge's confirmation was fiercely contested by many civil
rights, women's rights and abortion rights groups, as well as other
groups that represented liberal values.2 7 During the hearings, Anita F.

26 137 CONG. REC. S13628 (daily ed. Sept. 25, 1991) (statement of Sen. Danforth).
263 Maureen Dowd, Conservative Black Judge, Clarence Thomas, Is Named to Marshall's

Court Seat, N.Y. TIMES, July 2, 1991, at 1.
2" Id.; see also Dorothy J. Gaiter, Black Conservatives Wield Growing Clout Beyond Their

Number, WALL ST. J., July 3, 1991, at 1; Ruth Marcus, Thomas's Conservatism Displayed in
Speeches, Writings, WASH. POST, July 3, 1991, at AIS; Peter Applebome, Black 'Conservatives:'
United Only by Frustration, N.Y. TIMES, July 13, 1991, at 1; Paul M. Barrett, Judge Thomas,
Billed As Conservative, May Prove Unpredictable, WALL ST. J., July 19, 1991, at 1.

'" Ann Devroy and Sharon LaFraniere, Danforth's Backing Was Key to President's Choice
of Thomas, WASH. POST, July 3, 1991, at 1; Sen. Danforth's Remarks On Behalf of Court Nomi-
nee, N.Y. TIMES, Sept. 11, 1991, at A23.

'" Ruth Marcus, For Thomas, Biggest Test Begins Today, WASH. POST, Sept. 10, 1991, at
Al 4.

267 Neil A. Lewis, Court Nominee Is Linked to Anti-Abortion Stand, N.Y. TIMES, July 3,
1991, at 1; Ruth Marcus, Thomas Seen Facing Abortion Questions, WASH. POST, July 4, 1991, at
A12; Richard L. Berke, Judge Thomas Faces Bruising Battle With Liberals Over Stand on
Rights, N.Y. TIMES, July 4, 1991, at Al2; Richard L. Berke, Black Caucus Votes to Oppose
Thomas For High Court Seat, N.Y. TIMES, July 12, 1991, at 1; Steven A. Holmes, N.A.A.C.P.
and Top Labor Unite to Oppose Thomas, N.Y. TIMES, Aug. 1, 1991, at 1; Steven A. Holmes,
Another Rights Group Says No to Thomas, N.Y. TIMES, Aug. 8, 1991, at D20; Ruth Marcus,
Civil Rights Coalition Finds Thomas Too 'Radical' for Court, WASH. POST, Aug. 8, 1991, at
A 13; Neil A. Lewis, Thomas Hearings Viewed as Test for Bush and Civil Rights Groups, N.Y.
TIMES, Sept. 10, 1991, at A17; Paul M. Barrett, Thomas Criticized by Bar Association For Inex-
perience, WALL ST. J., Sept. 17, 1991, at A18; Neil A. Lewis, Thomas Is Unsuitable, 4 Academ-
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Hill, an African American, claimed that Judge Thomas sexually
harassed her when they worked together at the Department of Educa-
tion and the Equal Employment Opportunity Commission. Ms. Hill's
testimony was deeply emotional and troubling, and it focused the na-
tion's attention on issues regarding sexual harassment, race and the
Senate confirmation process. Judge Thomas categorically denied Ms.
Hill's charges.2 68 After the extremely divisive confirmation hearings,
the Senate on October 15, confirmed Clarence Thomas as the next Jus-
tice of the Supreme Court by a slim margin, with a vote of 52 to 48.269

On Friday October 18, 1991, the day Judge Thomas was sworn in
on the White House lawn,270 a rush of intense negotiations began con-
cerning the civil rights legislation. After the swearing in ceremony,
President Bush met privately with Senator Danforth and Senator Arlen
Specter, another supporter of Judge Thomas' nomination and the civil
rights measures. The President thereafter "strongly expressed" to
White House Counsel C. Boyden Gray that he wanted to sign a civil
rights bill.2 71 One can only speculate as to what actually happened in
that private meeting or whether there was more than a closeness in
time between the events surrounding Clarence Thomas' confirmation

ics Say, N.Y. TIMES, Sept. 18, 1991, at 16.
"" Susan LaFraniere, Senate to Vote on Thomas Today Despite Ex-Aide's Charges, WASH.

POST, Oct. 8, 1991, at 1; Richard L. Berke, Thomas's Accuser Assails Handling of Her Com-
plaint, N.Y. TIMES, Oct. 8, 1991, at i; Helen Dewar and Ruth Marcus, Thomas Vote Put Off a
Week to Probe Allegation, WASH. POST, Oct. 9, 1991, at 1; Ruth Marcus, Hill Describes Details
of Alleged Harassment; Thomas Categorically Denies All Her Charges, WASH. POST, Oct. 12,
1991, at 1; Professor Hill: " have No Personal Vendetta Against Clarence Thomas', WASH. POST,
Oct. 12, 1991, at A9; Thomas: 'This Is Worse Than Any Obstacle', WASH. POST, Oct. 12, 1991,
at A8; Richard L. Berke, Accuser Comes Under Attack As Senators Question Thomas; He Says
He Will Not Withdraw, N.Y. TIMES, Oct. 13, 1991, at 1; Maureen Dowd, Taboo Issues of Sex
and Race Explodes in Glare of Hearing, N.Y. TIMES, Oct. 13, 1991, at 1; Michael Isikoff, Hill's
Story Said to Pass Polygraph Examination, WASH. POST, Oct. 14, 1991, at 1; Timothy Noah and
Jackie Calmes, Hill Passes Polygraph as Allies Back Her Claims; Thomas Is Praised in Testi-
mony by Former Colleagues, WALL ST. J., Oct. 19, 1991, at 6; Nancy Gibbs, An Ugly Circus,
TIME, Oct. 21, 1991, at 35; Jill Smolowe, She Said, He Said, TIME, Oct. 21, 1991, at 36; Richard
Lacayo, A Question of Character, TIME, Oct. 21, 1991, at 43; Gloria Borger, et al., Judging
Thomas, U.S. NEws, Oct. 21, 1991, at 33.

,6' Helen Dewar, Senate Confirms Thomas by 52 to 48 To Succeed Marshall on Supreme
Court, WASH. POST, Oct. 16, 1991, at 1; R.W. Apple, Jr., Senate Confirms Thomas, 52-48, End-
ing Week of Bitter Battle, N.Y. TIMES, Oct. 16, 1991, at 1; David Rogers & Jackie Calmes,
Thomas Is Confirmed by Senate, 52 to 48, WALL ST. J., Oct. 16, 1991, at A18.

' Ann Devroy, 'There Is Joy' Thomas Tells Crowd, WASH. POST, Oct. 19, 1991, at A8;
Maureen Dowd, A Festive Mood at Thomas Swearing-In, N.Y. TIMES, Oct. 19, 1991, at 8.

... Ann Devroy, Bush Saw Gains in Deal, Officials Say, WASH. POST, Oct. 26, 1991, at Al.
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and the civil rights legislation 272 Nevertheless, this was the watershed
day for the nearly two years of efforts that soon would lead to the Civil
Rights Act of 1991.

The following Wednesday, President Bush met with a group of
wavering Republican Senators. At that meeting, Senator John W.
Warner (R-VA) pressed hard for a compromise and indicated that the
Senators' votes on sustaining a veto could not be taken for granted.
Within twenty-four hours, Senator Dole and other Republicans met
with White House Counsel Gray on Capital Hill to probe for areas of
agreement. On the next day, October 25, a civil rights bill was drafted
that an overwhelming majority of the Senators of both parties sup-
ported and that the President strongly backed. Senator Dole later com-
mented that "once they got into a mode of getting it done, it was just a
matter of time. 273

This civil rights agreement was proposed in the Senate, on the
same day, as amendment number 1274 in the nature of a substitute. 7

Senator Danforth and Senator Kennedy were the primary sponsors of
the substitute, which stated that Congress finds, among other things,
that "the decision of the Supreme Court in [Wards Cove] has weak-
ened the scope and effectiveness of Federal civil rights protections. '27 5

Based on this finding, the purposes of the legislation concerning dispa-
rate impact cases are (1) "to codify the concepts of 'business necessity'
and 'job related' enunciated by the Supreme Court in [Griggs] and in
the other Supreme Court decisions prior to [Wards Cove]," and (2) "to
confirm statutory authority and provide statutory guidelines for the ad-
judication of disparate impact suits under Title VII of the Civil Rights
Act of 1964. ''276 With respect to these statutory guidelines, the Dan-
forth-Kennedy substitute provided:

SEC. 8. BURDEN OF PROOF IN DISPARATE IMPACT CASES.

"' The administration denied any suggestion that President Bush's strong desire to sign civil
rights legislation was a quid pro quo for Sen. Danforth's efforts to get Judge Thomas confirmed by
the Senate. Id.

" Helen Dewar, President Endorses Rights Compromise, WASH. POST, Oct. 26, 1991, at 1.
214 137 CONG. REC. S15273 (daily ed. Oct. 25, 1991). For the full text of substitute amend-

ment number 1274 to amend S. 1745, see 137 CONG. REC. S15273-76 (daily ed. Oct. 25, 1991).
175 137 CONG. REC. S15273 (daily ed. Oct. 25, 1991) (section 2 of the text of substitute

amendment number 1274 to amend S. 1745).
276 137 CONG. REC. S15273 (daily ed. Oct. 25, 1991) (section 3 of the text of substitute

amendment number 1274 to amend S. 1745).
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Section 703 of the Civil Rights Act of 1964 . . . is amended by adding
at the end the following new subsection:

(k)(1)(A) An unlawful employment practice based on disparate impact
is established under this title only if-

(i) a complaining party demonstrates that a respondent uses a particular
employment practice that causes a disparate impact on the basis of race,
color, religion, sex, or national origin and the respondent fails to demonstrate
that the challenged practice is job related for the position in question and
consistent with business necessity; or

(ii) the complaining party makes the demonstration described in subpar-
agraph (C) with respect to an alternative employment practice and the re-
spondent refuses to adopt such alternative employment practice.

(B)(i) With respect to demonstrating that a particular employment prac-
tice causes a disparate impact as described in subparagraph (A)(i), the com-
plaining party shall demonstrate that each particular challenged employment
practice causes a disparate impact, except that if the complaining party can
demonstrate to the court that the elements of a respondent's decisionmaking
process are not capable of separation for analysis, the decisionmaking process
may be analyzed as one employment practice.

(ii) If the respondent demonstrates that a specific employment practice
does not cause the disparate impact, the respondent shall not be required to
demonstrate that such practice is required by business necessity.

(C) The demonstration referred to by subparagraph (A)(ii) shall be in
accordance with the law as it existed on June 4, 1989, with respect to the
concept of "alternate business practice".'"

The Danforth-Kennedy substitute did not define the term "busi-
ness necessity," and, even more interestingly, it did not explicitly pro-
vide that its provisions may not be construed to require or encourage
quotas, nor did it explicitly prohibit quotas." 8 After the substitute was
proposed, Senator Danforth submitted an "Interpretive Memorandum"

11" 137 CONG. REC. S15274 (daily ed. Oct. 25, 1991) (section 8 of the text of substitute
amendment number 1274 to amend S. 1745). The Danforth-Kennedy substitute also provided that
a "demonstration that an employment practice is required by business necessity may not be used
as a defense against a claim of intentional discrimination" under Title VII, and that
an employer may maintain a rule prohibiting the use of illegal drugs, provided that such rule was
not adopted or applied with an intent to discriminate because of race, color, religion, sex, or
national origin. Id.

"' However, H.R. 1 as passed by the House did specifically prohibit quotas; but the bill did
not have the support of the administration. See supra, note 208.
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to be included in the Congressional Record. The Memorandum pro-
vided that:

The final compromise on S. 1745 agreed to by several Senate sponsors,
including Senators Danforth, Kennedy, and Dole, and the Administration
states that with respect to Wards Cove - Business necessity/cumulation/
alternative business practice - the exclusive legislative history is as follows:

The terms 'business necessity' and 'job related' are intended to reflect the
concepts enunciated by the Supreme Court in [Griggs] and in the other Su-
preme Court decisions prior to [Wards Cove].

When a decision-making process includes particular, functionally-inte-
grated practices which are components of the same criterion, standard,
method of administration, or test, such as the height and weight requirements
designed to measure strength in [Dothard], the particular, functionally-inte-
grated practices may be analyzed as one employment practice.27

Senator Danforth stated that the substitute was the work product
that resulted from countless hours of negotiations with Senator Dole,
Mr. Gray, Senator Kennedy and others.280 "This morning the President
met with Senator Dole and me, and I can tell the Senate that the Presi-
dent's attitude toward this compromise was one of genuine elation. 28 1

Four days later, Senators Danforth, Kennedy, Hatch and Dole pro-
posed amendment number 1286 to amend the Danforth-Kennedy sub-
stitute. Amendment number 1286, which was agreed to by a voice vote,
provided: "No statements other than the interpretive memorandum
. ..shall be considered legislative history of, or relied upon in any way
as legislative history in construing or applying, any provision of this act
that relates to Wards Cove - Business necessity/ cumulative/alterna-
tive business practice."282 Senator Danforth then submitted for the rec-
ord the following statement, which was agreed upon by the Senators
proposing amendment number 1286: "In offering this amendment, the
authors recognize that they do not agree on the meaning of the word
'cumulation.' 283

279 137 CONG. REC. S15276 (daily ed. Oct. 25, 1991) (text of Interpretive Memorandum).
110 137 CONG. REc. S15276 (daily ed. Oct. 25, 1991) (statement of Sen. Danforth).
"1 137 CONG. REC. S15277 (daily ed. Oct. 25, 1991) (statement of Sen. Danforth).
282 137 CONG. REC. S15362 (daily ed. Oct. 29, 1991) (text of amendment number 1286 to

amendment number 1274).
283 137 CONG. REc. S15362 (daily ed. Oct. 29, 1991) (text of the Statement of Senators

Danforth, Kennedy, Hatch, and Dole).
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The burning question was how did civil rights legislation that one
day seemed impossible become possible. When asked what made the
current bill acceptable and last week's measure a quota bill, the Presi-
dent said, "Look, it's very technical and all I know is I can simply
certify it is not a quota bill. It is a fair bill."2 8 Chief of Staff Sununu
stated that, "(w]e were finally able to get language that eliminated the
prospect of quotas." 8 5 However, other factors may have affected the
negotiations. 86 Although, the President insisted that he had the neces-
sary votes in the Senate to sustain a veto, some White House officials
were not so certain. Also, racial politics may have had an affect. Some
Republican sources suggested that the civil rights agreement would add
to the President's support in the African American community, espe-
cially after the President fought to put Clarence Thomas on the Su-
preme Court. In addition, other Administration officials said that the
recent strong showing of Republican David Duke in the Louisiana gu-
bernatorial primary gave impetus for a compromise. Mr. Duke, a for-
mer Klansman, opposed the civil rights legislation. With the possibility
that a former Ku Klux Klan leader would be identified with the Re-
publican Party and, implicitly, President Bush, GOP officials went to
great lengths to disavow Mr. Duke.2 87

Conservative commentators Rowland Evans and Robert Novak, in
an article titled "It Was a Surrender On Quotas," expressed the feel-
ings of some persons in the right wing of the Republican party. 88 They
stated that "George Bush's capitulation on racial quotas again chilled
conservative Republicans still suffering from the year-old wound of his
tax retreat. ' 289 "In truth, Bush and many close advisers were highly
uncomfortable vetoing a bill bearing the 'civil rights label.' "290 At the
other end of the political spectrum, many of the original proponents of
the civil rights legislation, who had maintained that the measures
would not encourage or require quotas, were cynical in their analysis of

' Ann Devroy, Bush Saw Gains in Deal, Officials Say, WASH. POST, Oct. 26, 1991, at 1.
Helen Dewar, White House, Senate Agree on Civil Rights Bill Revisions, WASH. POST,

Oct. 25, 1991, at Al.
I Ann Devroy, Bush Saw Gains in Deal. Officials Say, WASH. POST, Oct. 26, 1991, at 1.

187 Id.
"" Rowland Evans and Robert Novak, It Was a Surrender On Quotas, WASH. POST, Oct. 30,

1991, at A23.
289 Id.
290 Id.
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the President's change of heart. Senate Majority Leader George
Mitchell said, if "these few [changed] words provide the President with
a fig leaf to cover his retreat, that's fine. ' 291 Ralph Neas, Executive
Director of the Leadership Conference on Civil Rights, stated that,
with "regard to quotas, the bill did not change, President Bush
changed."2 92

After the Senate debated S. 1745, as amended by substitute
amendment number 1286, and agreed to other amendments that did
not relate to disparate impact cases, 93 the Senate on October 30, 1991,
approved S. 1745 by a vote of 93 to 5.294 The House then considered
the bill on November 7. Representative Jack Brooks, who introduced
H.R. 1, spoke in support of S. 1745; but was upset with the turn of
events. He stated on the House floor, "[w]hat has changed today be-
tween H.R. 1 and S. 1745 that has suddenly and magically trans-
formed a quota bill into a gleaming piece of civil rights legislation that
the President can't wait to sign? '2 95 H.R. 1 required an employer to
demonstrate that alleged discriminatory practices were "required by
business necessity" by showing that they bear "a significant and mani-
fest relationship to the requirements for effective job performance. "296
"One runs the risk of straining the English usage to say that S. 1745
changes this test by requiring the respondent to demonstrate that the
practice is 'job-related for the position in question and consistent with
business necessity.' ",297 "Did that change in nuance kill the quota mon-
ster? '298 H.R. 1 specifically prohibited the use of quotas, 299 and S.
1745 does not. "It has still not been explained to me or the American
people why removing an expressed prohibition on quotas makes the bill
before us today less of a quota bill," Representative Brooks contin-

191 Helen Dewar, President Endorses Rights Compromise, WASH. POST, Oct. 26, 1991, at 1.
, Ann Devroy, Bush Saw Gains in Deal, Officials Say, WASH. POST, Oct. 26, 1991, at 1.
193 137 CONG. REc. S15362-417 (daily ed. Oct. 29, 1991).
294 137 CONG. REC. S15503 (daily ed. Oct. 30, 1991). For the full text of S. 1745 as passed

by the Senate, see 137 CONG. REC. S15503-15512 (daily ed. Oct. 30, 1991); 137 CONG. REC.
H9517-25 (daily ed. Nov. 7, 1991). See also Helen Dewar, Senate Approves Civil Rights Bill.
Will Comply Itself, WASH. POST, Oct. 31, 1991, at 1; Ruth Marcus, Lawmakers Overrule High
Court, WASH. POST, Oct. 31, 1991, at 1.

299 137 CONG. REc. H9525 (daily ed. Nov. 7, 1991) (statement of Rep. Brooks).
I" ld; see supra, note 208.
297 Id.
29 137 CONG. REc. H9525-26 (daily ed. Nov. 7, 1991) (statement of Rep. Brooks).
29 See supra, note 208.
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ued.300 In "all but the most technical of areas, the bill before us today
embodies the bill that we passed 5 months ago and that would be law
today except for the loud, hectoring veto threat that we heard from the
West Wing of the White House."301

However, Representative Henry Hyde, who led the fight against
H.R. 1, saw things differently. He maintained that, unlike H.R. 1, S.
1745 was not a quota bill because the employee must "identify the par-
ticular practice that caused the alleged discrimination. '"30 Therefore,
an employer can defend himself because he will not have to "prove a
negative about every hiring practice he may have had."303 Moreover,
Representative Hyde stated "we have taken the definition of 'business
necessity' which H.R. 1 garbled and mangled and obfuscated until it
was meaningless" and "returned it to the language of Griggs . . . . So
now the employer has a fighting chance of defending himself."30 On
November 7, the House easily passed S. 1745, with 381 members vot-
ing yes and 38 voting no.30 5

With S. 1745 ready for President Bush's signature, some of the
power brokers who negotiated the bill began to argue publicly about
what had happened and what it all meant. C. Boyden Gray, one of the
White House negotiators, wrote an editorial that was published in The
Washington Post titled, "Civil Rights: We Won, They Capitulated. "'0
He stated that "[c]ontrary to a rapidly congealing press myth, Presi-
dent Bush did not 'cave' or 'surrender' on quotas in the new civil rights
bill. Nor were any of the President's actions taken in response to the
Clarence Thomas hearings or the David Duke campaign. '0 7 On the
contrary, the bill that will be presented to the President "became possi-
ble only after the Democrats beat a total retreat on quotas."3' 08 Last
March, the President's proposal "made a symbolically important but
practically insignificant concession to the Democrats" on the burden of

300 137 CONG. REC. H9526 (daily ed. Nov. 7, 1991) (statement of Rep. Brooks).
301 Id.
02 137 CONG. REC. H9542-43 (daily ed. Nov. 7, 1991) (statement of Rep. Hyde).
303 Id.

304 Id.
800 137 CONG. REc. H9557-58 (daily ed. Nov. 7, 1991).
300 C. Boyden Gray, Civil Rights: We Won, They Capitulated, WASH. POST, Nov. 14, 1991,

at A23.
307 Id.
3" Id. (emphasis added).
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proof issue.30 9 However, the President's proposal, in other respects,
"codified the law as it existed prior to Wards Cove (and which we be-
lieved was fully consistent with that decision)." 310 Congressional Demo-
crats were not receptive to this proposal. On October 24, Senator Ken-
nedy "stunned" White House "negotiators by agreeing to a Wards
Cove proposal" that was transmitted through Senator Danforth. 81 The
proposal, with its "exclusive legislative history," defined the term "busi-
ness necessity" "as it stood immediately prior to the Wards Cove deci-
sion." '312 It "indirectly accomplished what the President's bill had done
in so many words: codifying the law of disparate impact as it stood at
the time of Wards Cove (except on the burden of proof)."3" ' "In return
for Senator Kennedy's complete capitulation on quotas," the Adminis-
tration accepted several modifications that Senator Danforth sug-
gested.31" Mr. Gray concluded that the President "won a clean victory"
by "preserving the essence of the current law," not "creating a new
quota monster," and by ensuring a "system that will encourage kids to
stay in school. ' 13

William T. Coleman, Jr. and Vernon E. Jordan, Jr., chief negotia-
tors for the civil rights community, responded to Mr. Gray's editorial
four days later with an editorial in The Washington Post titled, "How
the Civil Rights Bill Was Really Passed."3 11 They stated that the "new
civil rights bill, accomplished by a dedicated Danforth-Kennedy com-
mitment, is a great achievement, both because it significantly strength-
ens civil rights protections and because it reestablishes a new political
consensus on a subject that has historically divided us."317 Mr. Gray's
Washington Post editorial "misrepresents the bill's strong protections"
and "tries to destroy the spirit of consensus on civil rights that the com-
promise bill achieved."318 They expressed confidence that the "courts
will reject Mr. Gray's flagrant effort to rewrite the story for political

809 Id.
810 Id.
811 Id.
812 Id.
313 Id.
814 Id.
816 Id.
"I William T. Coleman and Vernon E. Jordan, Jr., How the Civil Rights Bill Was Really

Passed, WASH. POST, Nov. 18, 1991, at A21.
317 Id.
318 Id.
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advantage by asserting a shameless, patently false claim."3 19 Messrs.
Coleman and Jordan went on to state that "[c]ontrary to what Gray
says, the new bill reverses Wards Cove in every major respect and codi-
fies a strong version of the disparate impact test . . . And as the
President now concedes, the bill - as was also true of Griggs for 18
years - will not lead to quotas." 320

They stated that the debate on the proper disparate impact stan-
dard focused primarily on two issues: "(1) Should employers or job-
seekers have the burden of proving whether there is enough justification
for a job selection practice even though it has a disparate impact?,"
and "(2) If employers have the burden, should they have to show that
selection practices are significantly related to actual job performance or
only to vaguely defined business goals?" '821 The new civil rights bill re-
jects the Administration's original position on both issues. S. 1745 pro-
vides that once an employee demonstrates that there is a disparate im-
pact, the "employer must 'demonstrate that the challenged practice is
job related for the position in question and [not 'or'] consistent with
business necessity.' "322 Thus, with respect to the first issue, the burden
of proof is on the employer. Concerning the second issue, the bill pro-
vides that "job selection practices must be shown to be significantly
related to the performance of the job in question - a flat out repudia-
tion of the Administration's longstanding position. 81 2 "The new bill
makes clear that a weak relationship between selection criteria and job
performance will not do. There must be a substantial relationship. ' 32 4

"There is, moreover, simply no question that the Civil Rights Act of
1991 - in its findings, its purpose and its statutory provisions - re-
jects Wards Cove."' 26 Messrs. Coleman and Jordan concluded that the
President "should be proud of the bill he is supporting, but not because
his side 'won' and the other side 'capitulated.' He should be proud be-
cause he, even though belatedly, returned the party of Lincoln to a
position of supporting strong civil rights protections. 3 26

319 Id.
320 Id.
321 Id.
322 Id.
323 Id.
324 Id.
326 Id.
326 Id.
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Giving truth to the adage "it's not over till it's over," on Wednes-
day, November 20, one day before the President was to sign S. 1745,
the White House sent a sweeping directive to federal agencies and de-
partments that would have eliminated all policies that give preferences
to women and minorities in hiring and promotion.3 27 The directive was
drafted under Mr. Gray's supervision by two White House lawyers 2 1

and was designed to implement the Administration's interpretation of
the Civil Rights Act.3 29 The directive specifically ordered federal agen-
cies to review their equal opportunity rules and stated that "any regula-
tion, rule, enforcement practice, or other aspect of these programs that
mandates, encourages or otherwise involves the use of quotas, prefer-
ences, set-asides, or other similar devices, on the basis of race, color,
religion, sex, or national origin, is to be terminated as soon as is legally
feasible."330 In addition, the directive would have "terminated" the
thirteen-year-old "Uniform Guidelines on Employee Selection Proce-
dures," which private and public employers use to determine how to
comply with laws prohibiting job discrimination. 33 1 The directive said
that federal officials would draft new guidelines that will "protect fully
against the risk of quota hiring and other unfair preferences. 3 3 2

That Wednesday night "alarm bells" went off in the White House,
according to one Administration spokesman.3 3 Cabinet members
raised serious concerns over the language of the President's directive.
Lynn Martin of the Department of Labor, Louis W. Sullivan of the
Department of Health and Human Services, and Samuel K. Skinner of
the Department of Transportation telephoned the White House with
objections to the directive. Senator Danforth and aides to other legisla-
tors also called to complain.334 Senator Danforth stated that the "sub-

"' Ann Devroy & Sharon LaFraniere, U.S. Moves to End Hiring Preferences, WASH. POST,
Nov. 21, 1991, at 1.

"" Ann Devroy, President Signs Civil Rights Bill, WASH. POST, Nov. 22, 1991, at 1. One of
the White House attorneys who assisted in drafting the directive was Nelson Lund. Mr. Lund was
a law clerk to Justice Sandra Day O'Connor of the Supreme Court from 1987 to 1988, where he
worked on the opinion of Watson v. Fort Worth Bank & Trust, 487 U.S. 982 (1988), see supra p.
9. Anthony Lewis, Government by Cabal, N.Y. TIMES, Nov. 25, 1991, at A19.

"" Ann Devroy & Sharon LaFraniere, U.S. Moves to End Hiring Preferences, WASH. POST,
Nov. 21, 1991, at 1.

330 Id.
331 Id.

I3 Id.
333 Ann Devroy, President Signs Civil Rights Bill, WASH. POST, Nov. 22, 1991, at 1.
334 Id.
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stance was wrong, the tone was wrong . . . instead of healing a na-
tional wound, it would have rubbed it raw. ' 335 Kerry Scanlon, a
NAACP Legal Defense Fund attorney, said the President "would have
to lose his mind to give this statement. It's flagrantly unconstitu-
tional." 3 In a similar vein, Ralph Neas of the Leadership Conference,
commented that the "White House is declaring open war on civil
rights. '3 7 The Administration immediately went into damage control.
White House Press Secretary Marlin Fitzwater said that evening that
the directive "may be open to misinterpretation" and that it would be
reviewed "overnight to see if it needs to be altered." 8'

The next day, before the signing ceremony, Mr. Fitzwater publicly
disowned the directive, and it was withdrawn. 39 He said that President
Bush had not seen it before it was sent to the agencies, and that other
senior officials including John H. Sununu also were unaware of the di-
rective until it was sent out. However, one senior aide said that the
"thrust" of the statement had been discussed with the President's top
aides the week before. After all the turmoil, Mr. Gray summed up the
matter by remarking "[y]ou make judgments, you make mistakes. 3 0

On the afternoon of November 21, 1991, with the political dust
just beginning to settle in the Rose Garden, the President ended the
two-year battle and signed into law S. 1745, the Civil Rights Act of
1991. " At the ceremony, President Bush stated:

Today, we celebrate a law that will fight the evil of discrimination while
also building bridges of harmony between Americans of all races, sexes,
creeds and backgrounds.

335 Id.
s.. Ann Devroy & Sharon LaFraniere, U.S. Moves to End Hiring Preferences, WASH. POST,

Nov. 21, 1991, at 1.
337 Id.

398 id.

3" Ann Devroy, President Signs Civil Rights Bill, WASH. PosT, Nov. 22, 1991, at 1.
340 Id. However, as one official said, Mr. Gray "knows precisely what he is doing and he is

not giving up . . . . Boyden may be politically clumsy but in the long run he gets most, if not all,
of what he wants." Id. Mr. Gray is President Bush's longest serving and one of his most trusted
aides. He has unfettered access to the Oval Office and, some suggest that he is more influential
than any Presidential counsel since the days of John F. Kennedy and Lyndon Johnson. Michael
Wines, A Spotlight On Counsel With Clout, N.Y. TIMEs, Nov. 25, 1991, at A16; see also John E.
Yang and Sharon LaFraniere, Gray's Role Differs From Predecessors', WASH. PosT, Nov. 22,
1991, at A14.

", Ann Devroy, President Signs Civil Rights Bill, WASH. POST, Nov. 22, 1991, at 1.

[Vol. 3:1



1991 CIVIL RIGHTS ACT

[I said] back in 1990 that this Administration is committed to action
that is truly affirmative, positive action in every sense, to strike down all bar-
riers to advancement of every kind for all people. And in that same spirit, I
say again today: I support affirmative action. Nothing in this bill overturns
the Government's affirmative action programs.

We had to work had for this agreement. This bill passed both Houses of
Congress overwhelmingly with broad support on both sides of the aisle. A tip
of the hat goes to Senator Kennedy and former Congressman Hawkins, who,
way back in February of 1990, got the ball rolling. And I congratulate and
thank particularly Senators Dole, Danforth and Hatch, Congressmen Michel,
Goodling, and Hyde for ensuring that today's legislation fulfills those princi-
ples that I outlined in the Rose Garden last year.

But to the Congress I also say this: The 1991 Civil Rights bill is only the
first step. If we seek -- and I believe that every one of us does - to build a
new era of harmony and shared purpose, we must make it possible for all
Americans to scale the ladder of opportunity. If we seek to ease racial ten-
sions in America, civil rights legislation is, by itself, not enough.

• . . Our agenda for the next American Century, whether it be guaranteeing
equal protection under the law, promoting excellence in education, or creating
jobs, will ensure for generations to come that America remains the beacon of
opportunity in the world. Now, with great pride . . . I will sign this good,
sound legislation into law.3

1
4

And with a stroke of the pen, the Civil Rights Act of 1991 became
the law of the land as Public Law No. 102-166.1"1

' President's Remarks on the Civil Rights Act of 1991, 27 WEEKLY COMP. PREs. Doc.
1699 (Nov. 21, 1991).

"' Civil Rights Act of 1991. In addition to providing guidelines for the adjudication of dispa-
rate impact cases under Title VII, the Civil Rights Act of 1991, inter alia, (a) under § 101,
reinstates the prohibition of an employer discriminating against an employee on the basis of race
during the performance of an employment contract, reversing in part Patterson v. McLean Credit
Union, 491 U.S. 164 (1989), (b) under § 102, provides for limited compensatory and punitive
damages in cases of intentional discrimination under Title VII, which would not include employ-
ment practices that are unlawful because of their disparate impact, (c) under § 106, bans the
practice of "race norming" and other practices that adjust test scores of job applicants on the
basis of race, color, religion, sex, or national origin, (d) under § 107, with certain exceptions,
makes it an unlawful employment practice for race, color, religion, sex, or national origin to be a
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III. ANALYSIS OF THE DISPARATE IMPACT GUIDELINES
UNDER THE CIVIL RIGHTS ACT OF 1991

With the enactment of the Civil Rights Act of 1991, Congress for
the first time is providing statutory guidelines for the adjudication of
disparate impact cases under Title VII of the Civil Rights Act of 1964.
This analysis of those statutory guidelines follows Barbara Schlei and
Paul Grossman's analytical framework for the application of disparate
impact theory as set forth in their comprehensive treatise.,"

The disparate impact statutory guidelines under the 1991 Act are
set forth at 42 U.S.C. § 2000e-2(k), which provides in relevant part:

(k)(1)(A) An unlawful employment practice based on disparate impact
is established under this title only if-

(i) a complaining party 848 demonstrates846 that a respondent4 7 uses a
particular employment practice that causes a disparate impact on the basis of
race, color, religion, sex, or national origin and the respondent fails to demon-
strate that the challenged practice is job related for the position in question
and consistent with business necessity; or

(ii) the complaining party makes the demonstration described in subpar-
agraph (C) with respect to an alternative employment practice and the re-
spondent refuses to adopt such alternative employment practice.

(B)(i) With respect to demonstrating that a particular employment prac-
tice causes a disparate impact as described in subparagraph (A)(i), the com-
plaining party shall demonstrate that each particular challenged employment

motivating factor for any employment decision, even though other legal factors also motivated the
practice, superseding in part Price-Waterhouse v. Hopkins, 490 U.S. 228 (1989), and (e) under
§ 112, expands the right of an employee to challenge a discriminatory seniority system, supersed-
ing in part Lorance v. AT&T Technologies, 490 U.S. 900 (1989).

"4 BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1324-1330
(BNA 2nd. ed. 1983) and 489-498 (Five-year cum. supp. 1989). This analytical framework is
appropriate for many reasons, including this author's respect for Mr. Grossman's legal talents
gained during my association with Paul, Hastings, Janofsky & Walker, where Mr. Grossman is
the Co-Chairman of the Firm's Employment Law Department.

"' The 1991 Act defines the term "complaining party" to mean "the [Equal Employment
Opportunity] Commission, the Attorney General, or a person who may bring an action or pro-
ceeding under this title." 42 U.S.C. § 2000e(l).

"' The 1991 Act defines the term "demonstrates" to mean "meets the burdens of production
and persuasion." 42 U.S.C. § 2000e(m).

,'" The 1991 Act defines the term "respondent" to mean "an employer, employment agency,
labor organization, joint labor-management committee controlling apprenticeship or other training
or retraining program, including an on-the-job training program, or Federal entity subject to sec-
tion 717." 42 U.S.C. § 2000e(n).
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practice causes a disparate impact, except that if the complaining party can
demonstrate to the court that the elements of a respondent's decisionmaking
process are not capable of separation for analysis, the decisionmaking process
may be analyzed as one employment practice.

(ii) If the respondent demonstrates that a specific employment practice
does not cause the disparate impact, the respondent shall not be required to
demonstrate that such practice is required by business necessity.

(C) The demonstration referred to by subparagraph (A)(ii) shall be in
accordance with the law as it existed on June 4, 1989, with respect to the
concept of 'alternative employment practice'."O

In reviewing these guidelines, there is no doubt room for disagree-
ment concerning its proper construction, as with any statute. The
courts will be faced with defining the precise contours of pivotal terms,
such as "job related for the position in question," "consistent with busi-
ness necessity," and an employer's decisionmaking process that is "not
capable of separation for analysis." Similarly, triers of fact will strug-
gle with the equally difficult task of determining what facts are suffi-
cient to satisfy these disparate impact criteria. Nonetheless, the basic
disparate impact framework is readily apparent.

A. The Prima Facie Case

In order to establish a prima facie disparate impact case, the stat-
ute provides that a complaining party must "demonstrate" that "a re-
spondent uses a particular employment practice that causes a disparate
impact on the basis of race, color, religion, sex, or national origin. ' ' 9

As with prior case law, the complaining party's burden is at two levels.
First, the court must determine whether the complaining party has sub-
mitted sufficient proof of disparate impact to withstand a motion to
dismiss for failure to show a right to relief under Rule 52(c) 5 ° or a
motion for summary judgment, before trial, under Rule 56(b) of the

. 42 U.S.C. § 2000e-2(k).

.' 42 U.S.C. § 2000e-2(k)(1)(A)(i).
360 Rule 52(c) provides, inter alia, that "[i]f during a trial without a jury a party has been

fully heard with respect to an issue and the court finds against the party on that issue, the court
may enter judgment as a matter of law against that party on any claim, counterclaim, cross-claim
or third-party claim that cannot under the controlling law be maintained or defeated without a
favorable finding on that issue..." Fed. R. Civ. P. 52(c). See generally 5A James W. Moore, et
al., Moore's Federal Practice 52.14 (2d ed. 1992).
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Federal Rules of Civil Procedure.351 Assuming that the case is not dis-
missed, the final determination of whether a prima facie case has been
established will be made upon an analysis of all statistics, offered by
the complaining party and the respondent.3 52

With respect to establishing the requisite causation in a disparate
impact case, the statute provides that a complaining party generally
must "demonstrate that each particular challenged employment prac-
tice causes a disparate impact. '"3 5 3 However, if "the complaining party
can demonstrate to the court that the elements of a respondent's deci-
sionmaking process are not capable of separation for analysis, the deci-
sionmaking process may be analyzed as one employment practice."3 54

In determining whether the elements of the decision making pro-
cess "are not capable of separation for analysis," i.e., the cumulative
effect of multiple challenged employment practices, the 1991 Act states
that no statements other than a specified Interpretive Memorandum
appearing in the Congressional Record shall be considered legislative
history in construing or applying, any provision of the 1991 Act that
relates to, among other things, cumulative employment practices. "

This Interpretive Memorandum states, in relevant part, that "[w]hen a
decision making process includes particular, functionally-integrated
practices which are components of the same criterion, standard,
method of administration, or test, such as the height and weight re-
quirements designed to measure strength in Dothard v. Rawlinson,3"1
. . . the particular, functionally-integrated practices may be analyzed
as one employment practice. 357

51 Rule 56(b) provides that a "party against whom a claim, counterclaim, or cross-claim is
asserted or a declaratory judgment is sought may, at any time, move with or without supporting
affidavits for a summary judgment in the party's favor as to all or any part thereof." Fed. R. Civ.
P. 56(b). See generally 6 James W. Moore, et al., Moore's Federal Practice 1 56.08 (2d ed. 1992).

351 BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1325-1326
(BNA 2nd. ed. 1983).

--- 42 U.S.C. § 2000e-2(k)(1)(B)(i).
364 Id.
"I Civil Rights Act of 1991 § 105(b).
36 433 U.S. 321 (1977). See supra p. 7.
35 137 CONG. REC. S15276 (daily. ed. Oct. 25, 1991) (text of Interpretive Memorandum).

The Labor Relations Reporter further provides that, in addition to the height and weight require-
ments in Dothard, another example of a decision-making process that is not capable of separation
"would be a totally subjective selection process, which would probably not generate records. ...
[Moreover, it] could be argued that the destruction of records inherently prevents the elements
from being separable, but the courts will have to decide whether separability is to be determined
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Regardless of whether one employment practice or multiple em-
ployment practices are being challenged, a determination of disparate
impact generally will be made with statistical evidence.358 The 1991
Act did not alter the judicially developed test based on statistical evi-
dence as stated by the Wards Cove Court:

The 'proper comparison [is] between the racial composition of [the at-issue
jobs] and the racial composition of the qualified . . . population in the rele-
vant labor market'. . . It is such a comparison - between the racial composi-
tion of the qualified persons in the labor market and the persons holding the
at-issue jobs - that generally forms the proper basis for the initial inquiry in
a disparate-impact case.-

In attempting to establish a prima facie case, the complaining
party may introduce various types of statistical evidence to show a dis-
parate impact. On the other hand, the respondent "normally offers evi-
dence in an attempt to demonstrate deficiencies in the [complaining
party's] statistical evidence, such as deficiencies in the source of the
statistics, the geographical area used, the qualified labor market, the
relevant time period, or simply accuracy." 3  If the respondent is suc-
cessful in this challenge, moving to the "job related" and "business ne-
cessity" step is avoided.3 1 The statute specifically provides that "[i]f
the respondent demonstrates that a specific employment practice does
not cause the disparate impact, the respondent shall not be required to

as a matter of theory or as a matter of practicability." 138 Lab. Rel. Rep. (BNA) 460 (Dec. 9,
1991).

The 1991 Act standard of analysis for challenging multiple employment practices overrules
this aspect of Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989). In Wards Cove, the
employer had claimed that the lower court erred by permitting its workers to establish a prima
facie case by offering only one set of" 'cumulative comparative statistics as evidence of the dispa-
rate impact of each and all' " of the company's hiring practices. Id. at 656 (quoting the employer
brief). The Supreme Court, however, stated that the workers must demonstrate that "it is the
application of a specific or particular employment practice that has created the disparate impact
under attack." Id. at 657. Accordingly, the 1991 Act, unlike the Wards Cove Court, makes it
possible for a complaining party to analyze numerous elements of a decision-making process as
one employment practice.

3" BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1326-1327
(BNA 2nd. ed. 1983). See also supra note 20.

' Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 650-651 (1989) (quoting Hazelwood
School District v. United States, 433 U.S. 299, 308 (1977)) (citations and footnote omitted).

"0 BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1327 (BNA
2nd. ed. 1983).

361 Id.
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demonstrate that such practice is required by business necessity. ' '0 2

B. Job Related and Business Necessity

If the respondent fails to rebut the complaining party's statistical
showing, and a prima facie case is established,36 the respondent must
"demonstrate that the challenged practice is job related for the position
in question and consistent with business necessity." 64 Neither the term
"job related" or "business necessity" is defined in the 1991 Act. How-
ever, one of the stated purposes of the 1991 Act is "to codify the con-
cepts of 'business necessity' and 'job related' enunciated by the Su-
preme Court in [Griggs] and in other Supreme Court cases prior to
[Wards Cove].365 The statute and the stated purpose of the 1991 Act
refer to the terms "job related" and "business necessity" as two sepa-
rate and distinct concepts. 66 However, the concepts overlap to such a
degree that an employment practice that is related to the position in
question is consistent with business necessity.3 67

:62 42 U.S.C. § 2000e-2(k)(1)(B)(ii).
s:3 BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1328 (BNA

2nd. ed. 1983).
3" 42 U.S.C. § 2000e-2(k)(1)(A)(i). The respondent's burden of proof at this stage of the

analysis is both "burden of production and persuasion." This reverses Wards Cove in this regard,
where the Court emphasized that even though the employer carries the burden of "producing the
evidence of a business justification," the "burden of persuasion" remains with the employee who
has raised the disparate impact claim. 490 U.S. at 659.

365 Civil Rights Act of 1991 § 3. Similarly, the Interpretive Memorandum, supra pp. 48-49,
provides, inter alia, that the "terms 'business necessity' and 'job related' are intended to reflect the
concepts enunciated by the Supreme Court in [Griggs] and in the other Supreme Court decisions
prior to [Wards Cove]." Id.

366 The 1991 Act standard that the employer has the burden to establish "that the challenged
practice is job related for the position in question and consistent with business necessity" is sub-
stantially more strict compared to the Wards Cove formulation. The Wards Cove Court stated
that concerning the justification stage it has "phrased the query differently in different cases;"
however, "the dispositive issue is whether a challenged practice serves, in a significant way, the
legitimate employment goals of the employer. The touchstone of this inquiry is a reasoned review
of the employer's justification for his use of the challenged practice." 490 U.S. at 659 (citations
omitted).

31" Prior to the Ward Cove decision, Schlei and Grossman noted that:
Many courts have treated 'job-related' and 'business necessity' as interchangeable

terms by which could be shown the 'manifest relationship to the employment in question'
required by [Griggs]. Griggs did not explain the distinction between the terms, which are
frequently used interchangeably. In our view, 'job-relatedness' is merely one means of prov-
ing 'business necessity' . . .

BARBARA SCHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 1329 (BNA 2nd. ed.
1983). However, under the 1991 Act's language it appears that the employer's burden at this
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In Griggs,8 the Supreme Court in discussing the concept of "bus-
iness necessity" stated that a neutral employment practice that results
in a disparate impact is nevertheless lawful if the employer proves that
the employment requirement has a "manifest relationship to the em-
ployment in question." '369 "The touchstone is business necessity. 370 In
addition, the Court inferred that an employment practice that causes a
disparate impact also must be "significantly related to successful job
performance" in order to satisfy the "business necessity"
requirement. 7 '

Later, the Court in Albemarle Paper Co. v. Moody 72 elaborated
on the job related requirement in the context of employment testing.
The Court said that this inquiry must be viewed in the context of a
company's operations and the history of the company's employment
tests.3 73 In this context, "discriminatory tests are impermissible unless
shown, by professionally acceptable methods, to be 'predictive of or sig-
nificantly correlated with important elements of work behavior which
compromise or are relevant to the job or jobs for which candidates are
being evaluated.' ,,371

Accordingly, in light of the 1991 statutory language and the Su-
preme Court cases prior to Wards Cove, the employer at this stage
must show that there is a close nexus between the challenged employ-
ment practice and the requirements of performing the job in question,
and show that the practice is consistent with business necessity.

C. Alternative Business Practice

In addition to the criteria previously discussed, the statute provides
that the complaining party may prevail in a disparate impact case if
the complaining party makes the requisite demonstration "with respect
to an alternative employment practice and the respondent refuses to

stage is to establish both "job related" and "business necessity" as two separate elements.
888 401 U.S. 424 (1971). See supra p. 4.
369 Id. at 432.
370 Id. at 431.
37 Id. at 426.
8" 422 U.S. 405 (1975). See supra p. 6.

7 Id. at 427.
07, Id. at 431 (quoting 29 C.F.R. § 1607.4(c)). The Court based this criterion on the EEOC

guidelines for determining whether employment tests are job related and the Griggs case. Id. at
430-431.
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adopt such alternative employment practice. 3 75 The statute further
provides that this demonstration "shall be in accordance with the law
as it existed on June 4, 1989, with respect to the concept of 'alternative
employment practice,' "376 i.e., prior to the Wards Cove decision .87

The Supreme Court in Albemarle78 first articulated the alterna-
tive business practice part of the disparate impact analysis. In that
case, the Court indicated that if an employer meets "the burden of
proving that its tests are 'job related,' it remains open to the [em-
ployee] to show that other tests or selection devices, without a similar
undesirable racial effect, would also serve the employer's legitimate in-
terest in 'efficient and-trustworthy workmanship.' ,,371

The power brokers, on the political left and right, who helped to
shape the disparate impact statutory guidelines into its present form
have offered vastly differing views on where the law currently stands.
These persons include Senator Edward Kennedy,380 Representative Don
Edwards,3 81 Representative Henry Hyde,3 82 Mr. William Coleman, 83

Mr. C. Boyden Gray, 8 ' and many others. Notwithstanding these com-

:75 42 U.S.C. § 2000e-2(k).
876 Id.
87? The Wards Cove decision was rendered on June 5, 1989. 490 U.S. 642 (1989).
878 422 U.S. 405 (1975). See supra p. 6.
379 Id. at 425 (quoting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801 (1973)). The

Albemarle Court stated that a showing that there are other tests or selection devices with a lesser
discriminatory impact "would be evidence that the employer was using its tests merely as a 'pre-
text' for discrimination." Id. Similarly, the Court in Dothard v. Rawlinson stated that "[i]f the
employer proves that the challenged requirements are job related, the plaintiff may then show that
other selection devices without a similar discriminatory effect would also 'serve the employer's
legitimate interest in efficient and trust worthy workmanship.' " 433 U.S. 321, 329 (1977) (cita-
tions omitted). See supra p. 7. The alternative business practice standard under the 1991 Act
overturns the criteria as stated in Wards Cove, where the Court added the caveat that "the judici-
ary should proceed with care before mandating that an employer must adopt a plaintiff's alterna-
tive selection or hiring practice in response to a Title VII suit." 490 U.S. at 661 (1989).

Moreover, as the Labor Relations Reporter states, "it appears that a plaintiff can, without
undertaking a full challenge to an employer's practice, force the employer to adopt an alternative
one having a lesser disparate impact if that practice similarly meets the employer's needs. If there
is such an alternative, then the employer's chosen procedure, even if job related, is not required by
business necessity." 138 Lab. Rel. Rep. (BNA) 460 (Dec. 9, 1991).

880 137 CONG. REC. S15233-35 (daily ed. Oct. 25, 1991).
" 137 CONG. REc. H9526-32 (daily ed. Nov. 7, 1991).
382 137 CONG. REc. H9542-49 (daily ed. Nov. 7, 1991).
88 William T. Coleman and Vernon E. Jordan, Jr., How the Civil Rights Bill Was Really

Passed, WASH. POST, Nov. 18, 1991, at A21.
"" C. Boyden Gray, Civil Rights: We Won, They Capitulated, WASH. POST, Nov. 14, 1991,

at A23.
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ments from both sides of the political spectrum, it is clear that Public
Law 102-166 has substantially overruled or altered most of the Wards
Cove decision.

IV. CONCLUSION
The Civil Rights Act of 1991 becoming Public Law No. 102-166

concluded this legal drama, which started with the Wards Cove deci-
sion "[weakening] the scope and effectiveness of Federal civil rights
protection" in the area of employment discrimination," 5 and which en-
ded with the 1991 Act providing for the first time statutory guidelines
for the adjudication of "disparate impact" cases under Title VII. Even
though most of this drama transpired on a public stage for all to view,
much took place off stage and may never be known. Was the Civil
Rights Act of 1990, which President Bush successfully vetoed, a "quota
bill" in the hearts of Administration officials or was the Administration
playing racial politics? What was the real effect of the events surround-
ing Clarence Thomas' Supreme Court confirmation hearings or David
Duke's bid for the governorship of Louisiana on the parties negotiating
the civil rights legislation? With the 1991 Act's disparate impact lan-
guage being somewhat similar to the bill that was introduced in Con-
gress nearly two years prior, why was a compromise so elusive for so
long?

However, what is known is important. The Wards Cove decision
made it more difficult for an individual to prevail in an employment
discrimination suit under the disparate impact theory of liability, and it
will be less difficult under the Civil Rights Act of 1991. It is also ap-
parent that the majority of the members of Congress view the subject
of civil rights much differently than the majority of the current mem-
bers of the Supreme Court.

... Civil Rights Act of 1991 § 2.
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APPENDIX A

The Road to the Civil Rights Act of 1991 - Highlights

February 7, 1990

July 18, 1990
August 3, 1990

October
October
January

22, 1990
24, 1990
3, 1991

June 4, 1991

June 5, 1991

September 24, 1991

October 30, 1991

November 21, 1991

S. 2104 (the Civil Rights Act of 1990) intro-
duced in the Senate (companion bill, H.R. 4000,
introduced in the House)
S. 2104 passed, as amended, by Senate
S. 2104 passed, as amended, by the House
(H.R. 4000 incorporated into the Senate bill)
S. 2104 vetoed by the President
S. 2104 veto sustained by the Senate
H.R. 1 (the Civil Rights and Women's Equity in
Employment Act of 1991) introduced in the
House.
S. 1208 (the Equal Employment Opportunity
Act of 1991) introduced in the Senate (no vote
taken in the Senate or the House)
H.R. 1 passed, as amended, by the House (no
vote taken in the Senate)
S. 1745 (the Civil Rights Act of 1991) intro-
duced in the Senate
S. 1745 passed, as amended, by the Senate-
November 7, 1991S. 1745, as amended, intro-
duced and passed by the House
S. 1745, the Civil Rights Act of 1991, signed
into law by the President
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