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INTRODUCTION

Ever since the Supreme Court decided Brown v. Board of Ed-
ucation,' civil rights advocates 2 have looked to the United States Su-
preme Court as the branch of government most receptive to their
concerns and the most likely to implement policies and programs de-
signed to promote racial equality. Ten years after Brown, Congress
enacted Title VII of the Civil Rights Act of 1984,1 which provides,
in pertinent part, that:

It shall be an unlawful employment practice for an employer to limit, seg-
regate, or classify his employees in any way which would deprive or tend
to deprive any individual of employment opportunities or otherwise adversely
affect his status as an employee because of such an individual's race, color,
religion, sex or national origin.'
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347 U.S. 483 (1954).
2 While a wide variety of different organizations represent plaintiffs in Title VII cases

which eventually go to the United States Supreme Court, this article will refer to those
organizations collectively as "civil rights advocates." The authors recognize that these groups
possess goals, outlooks, and political agendas which are similar in some respects and dissimilar
in others. While a discussion of their various points of consensus and contention, as well as
a suggested platform for common action, certainly would be fascinating and useful, the
magnitude of such a project is beyond the scope of this Article. Hence, the generic term "civil
rights advocates" will be used to denote all those groups and individuals who represent Title
VII plaintiffs and who are concerned about developments in the Title VII area.

' Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241, 253-66 (codified as amended
at 42 U.S.C. §§ 2000e to 2000e-17 (1982))[hereinafter "Title VII" or "the statute"].

- 42 U.S.C. § 2000e-2(a).
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The interplay between the broad language of Title VII and the Su-
preme Court's "judicial activism" 5 resulted in tremendous progress
for women and members of minority groups. 6 However, such progress
would soon encounter some serious hurdles.In 1980, during his first candidacy for the presidency, Ronald
Reagan pledged to curb what he referred to as fifty years of judicial
activism. As President, Ronald Reagan appointed three Justices to the
Supreme Court.7 The success of Mr. Reagan's undertaking is apparent
to the numerous civil rights advocates (as well as the groups they rep-
resent) who suffered three devastating losses during the Court's 1988
term.8 This Article examines the judicial philosophy which underlies
the Reagan Court's handling of Title VII issues, and suggests a number
of methods that civil rights advocates must use to achieve their goal
of attaining substantive equality and eliminating racial and gender-based
discrimination.

I. A BRIEF HISTORY OF TITLE VII AND THE COURT
While Congress penned the words to the Civil Rights Act of 1964,

the Supreme Court gave meaning to those words. Between 1971 and
1981, the Supreme Court decided a number of Title VII cases. The
development of Title VII jurisprudence can be gleaned from a review
of just a few of those cases. 9

In Griggs v. Duke Power Company10 , the Supreme Court, in an
unanimous ruling,' was confronted with a question of first impression

I As the authors use the term, "judicial activism" will be used to refer to the Supreme
Court's carving out of a wide range of previously unarticulated individual freedoms in such
diverse areas as employment, housing, education, voting, and criminal justice. The earlier
Court's "judicial activism" will be contrasted with the current Court's "judicial restraint",
which forms the "proceduralist philosophy" discussed throughout this Article.

I See Griggs v. Duke Power Co., 401 U.S. 424 (1971); McDonnell Douglas v. Green,
411 U.S. 792 (1973).

1 Those Justices are Justice Sandra Day O'Connor, Justice Antonin Scalia, and Justice
Anthony Kennedy. The political backdrop against which these Justices were appointed and
confirmed is discussed infra notes 67-100 and accompanying text.

I Moreover, the 1988 term saw the last of President Reagan's appointments to the Court.
The authors do not believe that this is mere coincidence; rather, the appointment of Justice
Kennedy signalled the culmination of a process which the Court had been undergoing for a
number of years: The shifting of the balance of power on the Court from the "judicial
activists" to the proponents of "judicial restraint." See infra note 38.

' This review of cases is, of course, not exhaustive. The cases are merely intended to
highlight the development of Title VII law.

401 U.S. 424 (1971).
The decision was 8-0, as Justice Brennan took no part in the decision.
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concerning the meaning of Title VII. 12 In Griggs, the defendant cor-
poration had five departments, four of which were occupied entirely
by whites; 3 only one department, Labor, was staffed by blacks.' 4 The
highest paying jobs in Labor paid less than the lowest paying jobs in
the other four "operating" departments.' 5 In order to transfer to an-
other department, applicants were required to possess either a high
school education or to pass a standardized general intelligence test,
although neither standard was shown to be significantly related to suc-
cessful job performance. Moreover, both requirements had the effect
of disqualifying blacks at a substantially higher rate than white ap-
plicants.' 6 Thus, the Court was faced with the issue of whether an
employment plan could be discriminatory in violation of Title VII even
if the discrimination was not intentional. The Court reasoned:

The objective of Congress in the enactment of Title VII is plain from the
language of the statute. It was to achieve equality of employment oppor-
tunities and remove barriers that have operated in the past to favor an iden-
tifiable group of white employees over other employees. Under the Act,
practices, procedures, or tests neutral on their face, and even neutral in terms
of intent cannot be maintained if they operate to 'freeze' the status quo of
prior discriminatory employment practices.' 7

The Supreme Court found that Congress also provided the standard
for determining whether an employment test is discriminatory: "The
Act proscribes not only overt discrimination, but also practices that
are fair in form, but discriminatory in operation. The touchstone is
business necessity. If an employment practice which operates to ex-
clude Negroes cannot be shown to be related to job performance, the
practice is prohibited." 8

Finally, the Court held that "Congress directed the thrust of the
Act to consequences of the employment practices, not simply the mo-
tivation. More than that, Congress has placed on the employer the

Griggs, 401 U.S. at 428.
' The four departments were Coal Handling, Operations, Maintenance, and Laboratory

Tests. The company finally "abandoned its policy of restricting Negroes to the Labor
Department in 1965, .... " and implemented a high school graduation requirement for trans-
ferees and new hires to another department. Id. at 427.

14 Id.
15 Id.
16 Id. at 426.

Id. at 429-30.
Id. at 431.
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burden of showing that any given requirement must have a relation-
ship to the employment in question."' 9 Thus, the Court's initial in-
terpretation of Title VII was strongly pro-plaintiff. As the passages
cited, supra, demonstrate, Title VII started out as a powerful tool of
civil rights advocates and their clients.

Two years later, the Court decided the case of McDonnell Doug-
las Corp. v. Green,2° where it confronted the significant questions as
to the proper order and nature of proof required in a Title VII action. 2'
The respondent, in McDonnell Douglas, a black citizen of St. Louis,
worked for the petitioner as a mechanic and laboratory technician
from 1956 until 1964 when he was laid off in the course of a general
reduction in petitioner's work force. 22 Respondent, a long time civil
rights advocate, protested vigorously that his discharge and the general
hiring practices of the petitioner were racially motivated. 23 As part of
a protest, respondent and other members of the Congress on Racial
Equality (CORE) illegally stalled their cars on the main roads leading
to the petitioner's plant for the purpose of blocking access during the
morning shift change. 24 Respondent also participated in a "lock-in"
which prevented a number of petitioner's employees from leaving. 25

On July 25, 1965, three weeks after the "lock-in", the petitioners pub-
licly advertised for qualified mechanics, respondent's trade, and the
respondent applied for re-employment .26 The petitioner subsequently
turned down the respondent, basing its decision on the grounds of his
participation in the "stall-in" and "lock-in." 27 In turn, the respondent
filed suit, alleging racial discrimination 2 and discrimination against
applicants or employees for attempting to protest or correct allegedly
discriminatory conditions of employment.N

In its decision, the Court established the burdens of production
and persuasion and the order of proof in a Title VII case. The Court
held that the plaintiff has the burden of proof to establish, by a pre-

'9 Id. at 432.
411 U.S. 792 (1973).

21 Id. at 793-94.
2 Id. at 794.
23 Id.
2 Id.
2 Id. at 795.
1 Id. at 796.
27 Id.
21 42 U.S.C. § 2000e-2(a)(1).
" 42 U.S.C. § 2000e-3(a).
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ponderance of the evidence, a prima facie case of discrimination.30

Justice Powell explained that a prima facie case is established by a
plaintiff demonstrating that: (1) the plaintiff belonged to a racial mi-
nority, (2) the plaintiff applied for, and was qualified for, the job
which the employer was seeking applicants, (3) despite the plaintiff's
qualifications, the plaintiff was rejected; and (4) that, after the plain-
tiff's rejection, the position remained open and the employer contin-
ued to seek applicants from persons with the plaintiff's qualifications. 3

The Court further held that, upon the plaintiff's successfully estab-
lishing a prima facie case, the burden of proof shifts to the defendant
to articulate some legitimate, non-discriminatory reason for the em-
ployer's rejection.3 2 If the defendant meets this burden, the plaintiff
has the opportunity to rebut that evidence; and to prove, by a pre-
ponderance of the evidence, that the "legitimate reasons" offered by
the defendant are a pretext for discrimination.33 Justice Powell dis-
tinguished Griggs, which placed the burden squarely on the employer,
by reasoning:

The court below appeared to rely upon Griggs v. Duke Power Co., supra,
in which the Court stated: 'If an employment practice which operates to
exclude Negroes cannot be shown to be related to job performance, the prac-
tice is prohibited.' But Griggs differs from the instant case in important re-
spects. It dealt with standardized testing devices which, however neutral on
their face, operated to exclude many blacks who were capable of performing
effectively in the desired positions. Griggs was rightly concerned that child-
hood deficiencies in the education and background of minority citizens, re-
sulting from forces beyond their control, not be allowed to work a cumulative
and invidious burden on such citizens for the remainder of their lives. Re-
spondent, however, appears in different clothing. He had engaged in a se-
riously disruptive act against the very one from whom he now seeks
employment. And petitioner does not seek his exclusion on the basis of test-
ing device which overstates what is necessary for competent performance,
or through some sweeping disqualification of all those with any past record
of unlawful behavior, however remote, insubstantial, or unrelated to ap-
plicant's personal qualifications as an employee. Petitioner assertedly re-
jected respondent for unlawful conduct against it and, in the absence of proof

McDonnell Douglas, 411 U.S. at 802.
" Id. at 802.
32 Id.
11 Id. at 804.
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of pretext or discriminatory application of such a reason, this cannot be thought
the kind of 'artificial, arbitrary, and unnecessary barriers to employment' which
the Court found to be the intention of Congress to remove. 4

Thus, a scant two years after its initial, sweeping pronouncement in
Griggs, the Supreme Court adopted the modified standard of Mc-
Donnell Douglas. While the difference in the two decisions may be
attributable, in part, to the fact that Griggs was a more sympathetic
plaintiff than Green, McDonnell Douglas also represents the onset of
a significant shift in the Court's approach to Title VII cases.

In Texas Department of Community Affairs v. Burdine,3s the
Court modified the McDonnell Douglas approach to burden-shifting,
itself a modification of Griggs, when it held that:

It is sufficient if the defendant's evidence raises a genuine issue of fact as
to whether it discriminated against the plaintiff. To accomplish this, the de-
fendant must clearly set forth, through the introduction of admissible ev-
idence, the reasons for the plaintiff's rejection. The explanation provided
must be legally sufficient to justify a judgement for the defendant. If the
defendant carries this burden of production, the presumption raised by the
prima facie case is rebutted, and the factual inquiry proceeds to a new level
of specificity. Placing this burden of production on the defendant thus serves
simultaneously to meet the plaintiff's prima facie case by presenting a le-
gitimate reason for the action and to frame the factual issue with sufficient
clarity so that the plaintiff will have a full and fair opportunity to dem-
onstrate pretext. The sufficiency of the defendant's evidence should be eval-
uated by the extent to which it fulfills these functions.3 6

The Court's handling of Title VII cases demonstrated a great deal
of change over the ten-year period from Griggs to Burdine. Two points
bear noting with regard to the Court's transition, however. First, the
Court did not take an immediate, drastic turn from its initial, "ju-
dicially activist" stance; rather, the Court's path in Title VII cases was
deliberate, methodical, and relatively predictable.

Second, the adjustments made by the Court in Title VII cases
involved procedural changes to a greater extent than changes to the
substantive rights of Title VII plaintiffs. The Court did not explicitly
change its interpretation of Title VII. Instead, the Court altered the

34 Id. at 805-06 (citing Griggs, 401 U.S. at 430-31).
11 450 U.S. 248 (1981).
36 Id. at 254-56.
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manner in which an aggrieved person must prove a violation of his
or her rights under Title VII. While this alteration would prove as
effective a barrier to Title VII plaintiffs as if the Court had simply
re-written significant portions of Title V1137, it is noteworthy that the
Court chose a procedural mechanism to effect the changes it wished
to make.38 Any examination of the Supreme Court's Title VII meth-
odology must be viewed against the backdrop of earlier Title VII cases.

II. TITLE VII IN THE REHNQUIST COURT
In order to appreciate fully the necessity of a new approach to

Title VII actions by civil rights advocates, one must recognize the im-
portance of the recent Supreme Court decisions. There is little question
that the Court's holdings during the 1988 term established only narrow
victories in Title VII cases for women and minorities.

The first case, Price Waterhouse v. Hopkins,3 9 was a minor vic-
tory for minorities and women. In Price Waterhouse, the respondent,

3 Of course, it would be inconsistent with basic separation of powers theory for a court
to perform such an explicitly legislative function.

11 It is something of a bromide among legal commentators to refer to the "judicially
activist" Warren Court as "result oriented" and the "judicially restrained" Burger and
Rehnquist Courts as "process oriented". The implication in these labels suggests that a "result
oriented" court is more active in its carving out hitherto non-existent rights in order to reach
a desired result. Conversely, a "process oriented" court, according to conventional wisdom,
is indifferent to the result reached in a particular case as long as the process by which it was
reached is fair; such a court is supposedly less likely to create "new" rights and is therefore
"restrained."

The authors respectfully disagree with the foregoing formulation. Like most labels, they
are oversimplified, misleading, and downright incorrect. "Judicial activism" is also used as a
buzzword for "liberal" political judicial philosophy; "judicial restraint", a codeword for
conservatism. A moment's reflection, however, undercuts this simplistic philosophy. Under the
current state of the law, for example, a decision which allows the prosecution of a pregnant
woman for child abuse when illegal drug use caused the abortion of her first-trimester fetus
would be "judicially activist" - it grants a right, freedom from abuse, to a class not legally
recognized as possessing life - but it is politically conservative. Thus, given the imperfect fit
between jurisprudence and politics, terms like "judicial activism" and "judicial restraint"
mean very little.

Moreover, it is not clear that the so-called "process orientation" is as indifferent to result
as its proponents argue. Laying aside the question of whether the Supreme Court should be
indifferent to the results it reaches (such a discussion exceeds the scope of this Article), the
question remains whether "process orientation" is merely "result orientation" in sheep's
clothing. After all, the Court is not blind to the effect of its decisions. Perhaps, "process
orientation" is as geared to reaching a given outcome as is "result orientation." At any rate,
the point is that while such labels often provide a convenient shorthand for complex concepts,
they are often insufficient.

" 490 U.S. 228 (1989).
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Hopkins, was a senior manger and an officer in one of the petitioner's
offices. When she was considered for partnership in the petitioner's
Washington, D.C. office, seven of the firm's 662 partners were
women. ° Of the eighty-eight persons proposed for partnership that
year, only one, Hopkins, was a woman. 4 1 Of the candidates, forty-
seven were admitted to the partnership, twenty-one were rejected, and
twenty, including Hopkins, were held for reconsideration the follow-
ing year. 42 While Hopkins received a strong recommendation for her
business skills, many partners, including those that supported her, crit-
icized her interpersonal skills.43 There were clear signs that some part-
ners reacted negatively to Hopkins' personality because she was a
woman." One partner described her as "macho", another suggested
that she "overcompensated for being a woman" and a third advised
her to take "a course at charm school." ' 4 Finally, Thomas Beyer, a
partner in the firm, advised Hopkins that, to improve her chances for
partnership, she should "walk more femininely, talk more femininely,
dress more femininely, wear make-up, have her hair styled, and wear
jewelry." Upon these facts, the Court held that when a Title VII
plaintiff proved that both legitimate and illegitimate motives played
a part in an employment decision, the defendant may prevail only by
proving, by a preponderance of the evidence, that it would have reached
the same employment decision even without considering the illegiti-
mate factors. 47

The victory was, however, rather limited. The Court also held that
before the mixed motive standard of proof could apply, the plaintiff
had to demonstrate by a preponderance of the evidence that illegit-
imate motives played a substantial factor in the adverse employment
action." In other words, the mixed motive approach did not replace
the traditional proof framework 49 set out in McDonnell Douglas Corp.
v. Green,10 or Texas Department of Community Affairs v. Burdine.5'

40 Price Waterhouse, 490 U.S. at 233.
41 Id.
42 Id.

11 Id. at 234-35.
- Id. at 235.
41 Id. at 235.

Id.
41 Id. at 244-45.
41 Id. at 259 (White, J., concurring); Id. at 278-79 (O'Connor, J., concurring).
49 Id. at 246. See also Adams v. Frank, 712 F. Supp. 74, 76 (E.D. Va. 1989).
'o 411 U.S. 792.
" 450 U.S. 248.
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If the plaintiff could not present the proper quality of evidence, then
the case had to be decided under the old framework, where the plain-
tiff would not prevail unless "she proved, following Burdine, that the
employer's stated reason for the decision was pretextual. ' 5 2 Unfor-
tunately for civil rights advocates, the minor victory in the Price Wa-
terhouse decision was their only victory in the 1988 term. Three
devastating losses soon followed in the Court's decisions of Ward's
Cove Packing Co. v. Antonio,53 Martin v. Wilks,5 4 and Patterson v.
McLean Credit Union.5

In Ward's Cove, the respondent non-white cannery workers al-
leged that the petitioner's hiring and promotion practices were dis-
criminatory.5 6 The respondents' claims were specifically premised upon
negotiation, a re-hiring preference, a lack of objective hiring criteria,
separate hiring channels, and a practice of not promoting from within. 7

The respondents alleged further that these incidents were responsible
for the racial stratification of the work, and had denied them and
other non-whites employment opportunities on the basis of race.5"

The issue before the Supreme Court was whether respondents made
out a prima facie case of disparate impact under Title VII by relying
solely upon petitioners' statistics showing a high percentage of non-
white workers in the cannery jobs and a low percentage of such work-
ers in the non-cannery positions.5 9 In holding that the respondent needed
more than statistical evidence to make out a prima facie case, the Court
reasoned:

As long as there are no barriers or practices deterring qualified nonwhites
from applying for noncannery positions, . . . if the percentage of selected
applicants who are non-white is not significantly less than the percentage of
qualified applicants who are non-white, the employers selection mechanism
probably does not operate with a disparate impact on minorities. Where this
is the case, the percentage of nonwhite workers found in other positions in
the employer's labor force is irrelevant to the question of a prima facie sta-
tistical case of disparate impact. As noted above, a contrary ruling on this

51 Price Waterhouse, 490 U.S. at 247 n.12.
" 490 U.S. 642 (1989).
, 490 U.S. 755 (1989).
55 491 U.S. 164 (1989).
56 Ward's Cove, 490 U.S. at 647.
57 Id.
51 Id. at 648.
9 Id. at 650.
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point would almost inexorably lead to the use of numerical quotas in the
workplace, a result that Congress and this Court have rejected repeatedly
in the past. 60

In Martin v. Wilks,6
1 the Court determined that white firefighters

who failed to intervene in an earlier employment discrimination case
in which consent decrees were entered by both sides could nevertheless
challenge employment decisions made pursuant to those decrees. Fi-
nally, the Court decided the case of Patterson v. McLean Credit Un-
ion,62 where it held that racial harassment in the course of employment
is not actionable under 42 U.S.C. section 1981,63 which applies only
to conduct at the formation of the employment contract and conduct
which impairs the right to enforce contract obligations through legal
process."4 The Court noted further that such conduct would be ac-
tionable under the more expansive reach of Title VII. 65

Again, while the foregoing decisions had a tremendous impact
upon the substantive rights of women and members of minority groups,
these cases were decided upon procedural grounds. Although civil rights
advocates may lament the direction in which Title VII has gone, they
certainly should not be surprised. Rather, they should ask themselves
whether they did everything in their power to block the nominations
and confirmations of judges who, they should have known, would
adopt a proceduralist approach."

III. THE REAGAN APPOINTMENTS: SILENCE OF THE
MINORITY

Three justices retired from the Court in the years between 1981
and 1988.67 During that time, civil rights advocates had three oppor-

6o Id. at 653.
61 490 U.S. 755 (1989).
- 491 U.S. 164 (1989).
63 42 U.S.C. § 1981 provides:

All persons within the jurisdiction of the United States shall have the same right in every State
and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full
and equal benefit of all laws and proceedings for the security of persons and property as is
enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes,
licenses, and exactions of every kind, and to no other. Rev. Stat. § 1977.

Patterson, 491 U.S. at 179-80.
63 Id. at 180.
" In fairness to the civil rights advocates, it should be noted that the nominations of

two potential Justices, Judge Robert Bork and Judge Douglas Ginsburg, were successfully
blocked. Judge Bork was rejected by the Senate by a margin of 58-42 in October 1988, and
Judge Ginsburg withdrew his nomination.

63 The three Justices were Potter Stewart (O'Connor), Warren Burger (Scalia), and Lewis
Powell (Kennedy).

[Vol. 2:1
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tunities to influence senators to confirm justices more likely to move
the moderate to conservative court back toward the left. But, did the
civil rights groups take advantage of these opportunities? Considering
the swiftness with which the nominations of Justices Sandra Day
O'Connor, Antonin Scalia and Andrew Kennedy were made, and the
overwhelming vote by which these Justices were confirmed by the Sen-
ate, it appears that the voices of civil rights advocates were virtually
silent.

The silence of civil rights advocates during the confirmation of
Sandra Day O'Connor can be understood for two reasons. First, she
was -only a member of the Arizona Court of Appeals for two years. 68

Consequently, she had no track record of racial discrimination and
civil rights cases. Second, President Reagan's appointment of Justice
O'Connor was marked by the fact that she was the first woman ever
nominated to serve on the Supreme Court. The challenging of such
a historic appointment by minority civil rights advocates likely would
have caused a rift between womens' civil rights groups and minority
civil rights advocates. At the time, such a confrontation probably would
have been more detrimental to both groups than Justice O'Connor's
appointment, since the interests of minority and women's organiza-
tions are generally allied in Title VII cases. Moreover, even if Justice
O'Connor had heard Title VII cases, and her interpretation of Title
VII followed that of Justice Rehnquist, strong arguments by civil rights
advocates presumably would have prevailed over the O'Connor-Rehn-
quist minority position. 69

The appointments of Justices Scalia and Kennedy, however, were
markedly different from that of O'Connor. Both Justices Scalia and
Kennedy held views which ran counter to those of Title VII civil rights
advocates. More importantly, their appointments would propel the
Court's minority interpretation of Title VII into that of the majority.
In short, while the effect of Judge O'Connor's appointment on Title
VII was somewhat speculative, the positions of Judge Kennedy and
Judge Scalia were readily apparent. For example, both Judge Kennedy
and Judge Scalia authored circuit court opinions that were virtually
identical to their views in the Supreme Court's Title VII decisions ren-
dered in the 1988 October term.

" Sandra Day O'Connor was appointed by Governor Bruce Babbitt in 1979.
See Hishon v. King & Spaulding, 467 U.S. 69 (1984); Bazemore v. Friday, 478 U.S.

385 (1986).
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Justice Scalia revealed his position on Title VII as early as 1983,
when he filed the opinion in the case of Toney v. Block. 70 In that case,
the appellant, Robert Toney, an employee of the Office of Personnel
of the United States Department of Agriculture, applied for a job va-
cancy in the Department at the next highest grade level (GS-14).7' When
the job was ultimately awarded to a white employee, a black man,
Toney, filed a formal complaint with the Department, alleging racial
discrimination in violation of the Equal Employment Opportunity
(EEO) Act of 1972.72 The EEO complaints examiner found that the
ranking criteria for the selection were inherently unreasonable, thus,
tainting the resulting selection. The basis for these actions wag not
race, as white applicants were also disadvantaged in competing for the
position. 73 The examiner's finding was based on statistical evidence of
hiring and promotions within the Office of Personnel, coupled with
evidence demonstrating that Mr. Toney's supervisor did not personally
observe the complainant's work. Additionally, there was insufficient
evidence that the successful white applicant suffered from any like
disability. Moreover, the successful white applicant and the two next
best qualified white applicants had been accorded work assignments
which gave them a better background than Mr. Toney. As a result,
the examiner found that there was a presumption of institutional or
systemic discrimination within the Office of Personnel and that the
evidence of record was not such as to overcome that presumption. 74

The examiner nevertheless recommended "a decision finding discrim-
ination but no reprisal on the issues presented. '75

The district court ultimately found a prima facie case of dis-
crimination, but the judge explained that the defendant also had clearly
articulated legitimate non-discriminatory reasons for not selecting To-
ney, and that Toney had failed to prove discriminatory intent or
pretext 76 as required by the three stage test enunciated in McDonnell
Douglas.77 Finally, the district court found that even if there was dis-

705 F.2d 1364 (D.C. Cir. 1983).
, Id. at 1365.

72 42 U.S.C. § 2000e-16(a) (Supp. IV 1980).
71 Toney, 705 F.2d at 1365.
74 Id.
75 Id.

76 Id. at 1366.
" See supra notes 20-34 and accompanying text.
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crimination, the defendant had demonstrated by clear and convincing
evidence that Toney would not have been selected.18

On appeal, Toney asserted that the discrimination finding trig-
gered application of the principle enunciated in Day v. Mathews,79

wherein the U.S. Court of Appeals for the D.C. Circuit held that once
discrimination was established, the burden shifted to the employer to
show by clear and convincing evidence that the discrimination was not
the effective cause of the adverse decision.8 0 Then Circuit Court Judge
Scalia rejected this "mixed motive" argument by holding:

The existence of generalized discrimination within the employment unit, or
of discrimination against the Plaintiff in other employment contexts, may
of course be taken into account (just as any other elements establishing a
prima facie case may be taken into account) in the fact finder's determination
of whether the proof of the pretext has adequately been made. But it is the
Plaintiff's task to prove it, rather than the Defendant to prove, by 'clear
and convincing evidence,' the opposite.8

Judge Scalia's rejection of the "mixed motive" argument was very
similar to his later rejection, as a Supreme Court Justice, of the mixed
motive argument raised in Price Waterhouse.8 2 However, in Price Wa-
terhouse, the comments made by the plaintiff's supervisors were scru-
tinized a little more carefully to determine whether there was some
evidence of discriminatory intent.8 3 Nevertheless, based upon the hold-
ing in Price Waterhouse, the majority might have remanded Toney
to determine whether or not Toney's supervisors' actions were inten-
tional, since discrimination -was actually found to exist. s4 Scalia's po-
sition in both Toney and Price Waterhouse was consistent to the extent
both opinions would have rejected a probe into evidence of discrim-
inatory intent. For example, in Toney, Judge Scalia reasoned:

Toney, 705 F.2d at 1366.
79 530 F.2d 1083 (D.C.Cir. 1976) (per curiam).
80 Toney, 705 F.2d at 1366.
1 Id. at 1367-68.
92 See supra notes 7-21 and 100-102 and accompanying text.
'3 See supra notes 39-52 and accompanying text.

This perception is primarily based upon the holding in Price Waterhouse where the
Court held that "[wihen a Plaintiff in a Title VII case proves that her gender played a
motivating part in an employment decision, the Defendant may avoid a finding of liability
only by a preponderance of the evidence." 490 U.S. at 258. Toney applied the McDonnell
Douglas test and required the plaintiff to show discriminatory intent, and not just discrimination
as a motivating factor.

1991l



CIVIL RIGHTS LAW JOURNAL

It suffices to note that all officials involved in the promotion decision who
testified . . . denied racial motivation; and that all witnesses who had re-
viewed the candidates' qualifications and rated them not only agreed that
the experience and background of the individual selected for the position
were superior to that of Toney, but also testified that at least two individuals
had more suitable experience for the job than Toney. While all this testimony
could, of course, be disbelieved, that judgment is for the trier of fact, and
we are enjoined to give due regard ... to the opportunity of the trial court
to judge the credibility of the witnesses."5

By comparison, in Price Waterhouse Justice Kennedy noted:
Employment discrimination claims require fact finders to make difficult and
sensitive decisions. Sometime this may mean that no finding of discrimi-
nation is justified even though a qualified employee is passed over by a less
than admirable employer. In other cases, Title VII's protections properly
extend to plaintiff's who are by no means model employees. As Justice Bren-
nan notes, courts do not sit to determine whether litigants are nice. In this
case, Hopkins plainly presented a strong case both of her own professional
qualifications and of the presence of discrimination in Price Waterhouse's
partnership process. Had the District Court found on this record that sex
discrimination caused the adverse decision, I doubt it would have been re-
versible error. That decision was for the finder of fact, however, and the
District Court made plain that sex discrimination was not a but-for cause
of the decision to place Hopkins' partnership candidacy on hold. Attempts
to evade tough decisions by erecting novel theories of liability or multitiered
systems of shifting burdens are misguided.6

A comparison of the Title VII position of Judge Scalia in Toney with
Justice Kennedy's dissent in Price Waterhouse, in which he joined,
leads to the conclusion that both opinions are very similar. Conse-
quently, civil rights advocates should have been alerted to the potential
dangers Judge Scalia posed as an appointee to the Supreme Court.

More predictable was Justice Kennedy's position in Ward's Cove,
especially when examined in light of his decisions in American Fed-
eration of State, County, and Municipal Employees, AFL-CIO v. State
of Washington,(AFSCME).17 AFSCME involved approximately 15,000
union employees who sued the State of Washington on allegations of

11 Toney, 705 F.2d at 1368 (citations omitted).
16 Price Waterhouse, 490 U.S. at 294 (Kennedy, J., dissenting).
"1 770 F.2d 1401 (9th Cir. 1985).
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sex discrimination in violation of Title VII. 88 The class was comprised
of state employees who worked or had worked in job categories that
were or had been at least seventy percent female.89 The district court
found that the employees were discriminated against by the state's
action of compensating employees in jobs where females predominate
at lower rates than employees in jobs where males predominate, if
these jobs, though dissimilar, were identified by certain studies to be
of comparable worth. 90 Judge Kennedy, however, reversed and held
that Title VII had not been violated. In relying upon Ward's Cove,
at the time a circuit court decision, 91 he reasoned:

The trial court erred in ruling that liability was established under a disparate
impact analysis. The precedents do not permit the case to proceed upon that
premise. AFSCME's disparate impact argument is based on the contention
that the State of Washington's practice of taking prevailing market rates into
account in setting wages has an adverse impact on women, who, historically,
have received lower wages than men in the labor market. Disparate impact
analysis is confined to cases that challenge a specific, clearly delineated em-
ployment practice applied at a single point in the job selection process. 9

Further underscoring Ward's Cove, Judge Kennedy emphasized:
The instant case does not involve an employment practice that yields to dis-
parate impact analysis. As we noted in an earlier case, the decision to base
compensation on the competitive market, rather than on a theory of com-
parable worth, involves the assessment of a number of complex factors not
easily ascertainable, an assessment too multifaceted to be appropriate for
disparate impact analysis. In the case before us, the compensation system
in question resulted from surveys, agency hearings, administrative recom-
mendations, budget proposals, executive actions, and legislative enactments.
A compensation system that is responsive to supply and demand and other
market forces is not the type of specific, clearly delineated employment pol-
icy contemplated by Dothard and Griggs; such a compensation system, the
result of a complex of market forces, does not constitute a single practice
that suffices to support a claim under disparate impact theory. 91

42 U.S.C. § 2000e-2(a) (1982).
19AFSCME, 770 F.2d at 1403.
% Id.
9 768 F.2d 1120 (9th Cir. 1985).
92 AFSCME, 770 F.2d at 1405 (citing Ward's Cove, 768 F.2d at 1130).
9' Id. at 1406 (citing, Spaulding v. University of Washington, 740 F.2d 686, 708 (9th

Cir.), cert. denied, 469 U.S. 1036 (1984)). See also Ward's Cove, 768 F.2d at 1129; Pouncy
v. Prudential Ins. Co., 668 F.2d 795, 800-01 (5th Cir. 1982).
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Ultimately, the Court of Appeals for the Ninth Circuit was affirmed
by the Supreme Court94 with Justice Kennedy concurring in the opin-
ion written by Justice White. 9

Ironically, considering their reported decisions, Justices O'Con-
nor, Kennedy, and Scalia faced little opposition to their appointments
to the Supreme Court. Justice O'Connor was confirmed by the Senate
by a vote of 99-0. 96 Senator Max Baucus (Dem. Montana), the sole
Senator opposed to Judge O'Connor was absent, however, he did sub-
mit a prepared statement in support of her nomination. 97 Judge Ken-
nedy was confirmed by a vote of 97-098 and Judge Scalia was
overwhelmingly approved even though during his confirmation hear-
ings he stated that "I am not willing to prefer the son of a prosperous
and well educated black doctor or lawyer - solely because of his race
- to the son of a recent refugee from Eastern Europe who is working
as a manual laborer to get his family ahead.""

Thus, the criticisms of these justices for their holdings in Title
VII cases of the 1988 term should carry little weight as recent opinions
could have easily been foreseen, t°° and appropriate efforts were not
taken to block their confirmations. Moreover, even if the criticisms
of the new conservative Court are valid, they have little or no effect
in changing the "Judicial Leopard's Spots," therefore, a new ap-
proach must be implemented if civil rights advocates are to gain some
of the ground that has been lost over the past ten years.

IV. STRATEGIES FOR DEFEATING THE 'PROCEDURAL
PHILOSOPHY'

The power of the proceduralist, as distinct from a fact-specific
approach is best exemplified by Price Waterhouse v. Hopkins.10 1 There,

" After Kennedy affirmed the dismissal, the case was heard en banc, 810 F.2d 1477 (9th
Cir. 1987) and the court determined that the disparate impact analysis could be applied and
returned the case to the original panel. The court of appeals reversed and remanded. 827 F.2d
439 (9th Cir. 1987). On certiorari, the Supreme Court then reversed and remanded to the
lower court.

91 490 U.S. 642 (1989).
L.A. Daily J., Sept. 22, 1981, at 1, col. 6.

97 Id.
" L.A. Daily J., Feb. 4, 1988, at 1, col. 6.
" Chi. Daily L. Bull., Sept. 18, 1986, at 1, col. 4.

'0 Chi. Daily L. Bull., Sept. 26, 1986, at 1, col. 5.
1o' 490 U.S. 228 (1989). See also supra note 5.
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the fact-specific majority's holding lead to the only, albeit, marginal
victory by civil rights advocates in the 1988 term. First, the decision
was a 4-2-3 plurality which indicates the decision was one with only
minimal support. More importantly, the varied opinions only solid-
ified the case's narrow effect. For example, in the plurality opinion,
Justice Brennan, writing for the majority, noted, "Remarks at work
that are based on sex stereotypes do not inevitably prove that gender
played a part in a particular employment decision. The plaintiff must
show that the employer actually relied on her gender in making its
decision." 10 2

Justice White supported this narrow construction and expressed
his opinion: 103 "As Justice O'Connor state[d], [plaintiff's] burden was
to show that the unlawful motive was a substantial factor in the ad-
verse employment action. 1 4 Finally, the limit of the plurality's opinion
is best demonstrated in the dissenting opinion, where:

[Tlhe Court makes clear that the Price Waterhouse scheme is applicable only
in those cases where the Plaintiff has produced direct and substantial proof
that an impermissible motive was relied upon in making the decision at issue.
The burden shift properly will be found to apply in only a limited number
of employment discrimination cases. The application of the new scheme,
furthermore, will make a difference only in a smaller subset of cases. The
practical importance of the burden of proof is the 'risk of nonpersuasion'
and the new system will make a difference only where the evidence is so
evenly balanced that the fact finder cannot say that either sides explanation
of the case is 'more likely' true. This category will not include cases in which
the allocation of the burden of proof will be dispositive because of a com-
plete lack of evidence on the causation issue. Rather, Price Waterhouse will
apply only to cases in which there is substantial evidence of reliance on an
impermissible motive, as well as evidence from the employer that legitimate
reasons supported its action.0

In just the first six months alone since the Price Waterhouse decision,
four circuit courts' °6 in three different jurisdictions, 0 7 and at least one

1o Price Waterhouse, 490 U.S. at 251.
103 Id. at 259.
-N Id.
1o Id. at 290-91.
10 Lynch v. Belden and Co., 882 F.2d 262 (7th Cir. 1989); Smith v. Firestone Tire &

Rubber Co., 875 F.2d 1325 (7th Cir. 1989); Gagne' v. Northwestern Nat'l Ins. Co., 881 F.2d
309 (6th Cir. 1989); Ottaviani v. State Univ. of New York, 875 F.2d 365 (2nd Cir. 1989).

101 The circuits are the Second, Sixth, and Seventh, respectively.
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district court in yet a fourth jurisdiction'0° have distinguished Price
Waterhouse.

Two opinions, typical of the ease with which Price Waterhouse
is distinguished are Gagne' v. Northwestern National Insurance Co. ,'o9
and Adams v. Frank."l0 In Gagne', a terminated claims representative
brought a claim against the defendant, her former employer, alleging
age discrimination." 1 The district court, however, dismissed the suit,
finding that no genuine issue of material fact existed. The court found
that the plaintiff was dismissed for unsatisfactory work performance.
The plaintiff also failed to introduce any evidence that the reasons
offered for the termination were not the true reasons for his dis-
missal.12 On appeal, the plaintiff argued that the Price Waterhouse
decision altered the legal criteria applicable to certain employment dis-
crimination actions by shifting the burden of proof to the employer
to prove that the employment decision was not the result of imper-
missible discriminatory action. The plaintiff argued, therefore, that
the new standard required the matter be remanded to the district court
for reconsideration, pursuant to the Price Waterhouse standard." 3 The
Sixth Circuit, however, rejected this interpretation of Price Water-
house, and held that:

The Price Waterhouse Court specifically admonished that the new standard
would only apply in limited circumstances where the employee had produced
direct evidence that the adverse employment decision at issue was the result
of 'mixed motives' on the part of the employer and that, although the em-
ployer acted in part because of legitimate non-discriminatory justifications,
an impermissible discriminatory animus was a substantial motivation for its
action.114

The court of appeals further articulated Price Waterhouse's meaning
by stating, that "the Court carefully noted that the mere isolated or
ambiguous comment made by a supervisory official would be insuf-
ficient to shift the burden of proof to the employer as enunciated in
the Price Waterhouse decision." 5

"' Adams v. Frank, 712 F. Supp. 74 (E.D. Va. 1989).
101 Gagne', 881 F.2d at 309.
110 Adams, 712 F. Supp. at 74.

881 F.2d at 311.
I Id. at 313.
I Id. at 315.

1 Id.
Id. at 316.
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The Court then held:

Because the Appellant failed to seriously challenge the nonpretextual ex-
planation offered by Northwestern for her termination, other than by con-
clusory assertions that she was qualified and had performed in a satisfactory
fashion, the District Court correctly concluded that she failed to make a
sufficient showing of the essential elements of her rebuttal proof required
for a claim under the federal age discrimination act. 1 6

Similarly, in Adams v. Frank1 7 plaintiff was an employee for the
United States Postal Service who was promoted to a higher grade. The
promotion, however, was rescinded because of the existence of sub-
stantial evidence of favoritism in the plaintiff's favor."8 The job was
subsequently re-advertised, and although plaintiff had been in the job
for fifteen months, that time was not considered in the new selection
process. 1 9 This instruction was not a postal regulation, but the Di-
rector of Employment and Labor Relations for the Eastern Region
believed that it restored the status quo before the invalid promotion. 20

The plaintiff was not selected for the job and subsequently filed suit,
alleging sex discrimination. The district court needed to determine
whether the case should be treated as a "mixed motive" case or a
pretext case.' 21 The district court confirmed:

This Court must therefore begin by determining whether this case should
proceed as a 'mixed motives' case or as a 'pretext' case (though this decision
can ordinarily be made at summary judgment, the Hopkins decision was not
issued until the eve of trial). The Court concludes that [tjhis case should be
evaluated as a 'pretext' case. Although Adams presented some statistical
evidence that most employees promoted to managerial positions are male,
she presented no direct evidence whatsoever concerning her particular case,
to support her disparate treatment claim that West's decision to cancel her
promotion was based on sex. Therefore, even if the statistical evidence pre-
sented would be sufficient to demonstrate that the Post Office's articulated
reasons were pretextual, it does not rise to the level of proof Hopkins re-
quires to treat this case as one involving 'mixed motives.' In Hopkins, the

16 Gagne', 881 F.2d at 316.
7 712 F. Supp. 74 (E.D. Va. 1989).

Id. at 75.
Id. at 76.

120 Id.
" Id. at 77.
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plaintiff presented numerous affidavits firmly establishing that illegitimate
motives had played a part in the decision not to promote her. Although,
plaintiffs may not need to muster proof as convincing as Hopkins did, in
this case there is simply no evidence at all relating to the particular decision
Adams challenges. '

The district court finally held that "Adams presented no direct evi-
dence that West cancelled her promotion because of her sex. The only
evidence she introduced concerning the particular decision was her
effort to rebut the charges of favoritism."' 23

Thus, it is apparent how fact-specific opinions limit the effect-
iveness of the overall holding. By contrast, the proceduralist approach
leaves little room for distinction, as evidenced in the Ward's Cove
decision. The majority outlined that statistical evidence of a disparity
between whites and non-whites, while important, could not by itself
establish a prima facie case. 24 The dissent could only counter the hold-
ing by arguing:

The harshness of these results is well demonstrated by the facts of this case.
The salmon industry as described by this record takes us back to a kind of
overt and institutionalized discrimination we have not dealt with in years:
a total residential and work environment organized on principles of racial
stratification and segregation, which, as Justice Stevens points out, resembles
a plantation economy. This industry long has been characterized by a taste
for discrimination of the old fashioned sort: a preference for hiring non-whites
to fill its lowest level positions, on the condition that they stay there. The
majority's legal rulings essentially immunize these practices from attack un-
der a Title VII disparate impact analysis.

Sadly, this comes as no surprise. One wonders whether the majority still
believes that race discrimination - or, more accurately, race discrimination
against non-whites is a problem in our society, or even remembers that it
ever was. Cf. City of Richmond v. J.A. Croson Co., U.U.S.__ , 109
S. Ct. 706, 102 L.Ed.2d. 854 (1989). 121

The insight and importance of the Ward's Cove dissent cannot be over-
emphasized. In essence, the "liberal" members of the Court have stated
that, regardless of the substantial effect of the civil rights decisions,

12 Adams, 712 F. Supp. at 77.
123 Id.
11 Ward's Cove, 490 U.S. at 650.
115 Id. at -, 109 S. Ct. at 2136 (Blackmun, J., dissenting).
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the new conservative Court will refuse to uphold such decisions be-
cause of its proceduralist philosophy.

Civil rights advocates, therefore, must attempt new and different
ways of obtaining the goal of racial equality. One such avenue is to
rely upon the adequate and independent state ground theory. 26 The
states' rights position, long attractive to conservatives, may find a re-
ceptive audience in the Rehnquist Court. As a proceduralist approach,
the theory provides that if a decision can be determined adequately
based upon a state law, and the decision is not unconstitutional or
illegal, 27 the decision will be affirmed. 2 During this past term, the
Court was faced with the adequate and independent state grounds ar-
gument on at least five separate occasions 29, four of which involved
most members of the Court and one which involved the application
for a stay of a reversal. 30 The important point to note is that in each
of the four cases heard by more than one member of the Court none
of the decisions was 5-4. Equally important is the fact that all four
of the decisions had liberals and conservatives on the majority and
one of the decisions was unanimous. 3' Unfortunately, none of the
cases was a Title VII case. 32 Civil rights advocates should attempt to
use state laws and constitutions as a means of implementing some of
the rights that they have lost as a result of recent Title VII decisions.

If advocates are concerned about taking a Title VII case before
the Rehnquist Court, there is the alternative of putting pressure on
the Congress to expand and articulate the true meaning of Title VII.
Congress must recognize that when a court can interpret Title VII in
one fashion (as in Griggs), and virtually the opposite (Ward's Cove),
ambiguities may exist. Congressional pronouncements on the meaning
behind Title VII would diminish the Court's interpretive power. It is
important for Congress to recognize that the Court's recent decisions
do not tie Congress' hands. Congress always maintains the ability to

,2 Howard, State Courts and Constitutional Rights in the Day of the Burger Court, 62
VA. L. REV. 873, 874 (1976).

121 Quinn v. Milsap, 491 U.S. 95 (1989); Asarco Inc. v. Kadish, 490 U.S. 605 (1§89);
California v. Freeman, __ U.S. -, 109 S. Ct. 854 (1989).

" Volt Information Sciences Inc. v. Board of Trustees, 489 U.S. 468 (1989); Hildwin v.
Florida, 490 U.S. 638 (1989).

129 See supra notes 127-28.
13 Freeman, -. U.S. __, 109 S. Ct. 854.

Quinn, 491 U.S. 95.
32 Three of the cases were criminal, one involved minimal leases, one involved real

property, and one involved contracts.
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guide the Court's hand through careful articulation of its intent.
While the basis for the inherent ambiguities in Title VII was the

result of essential compromises in 1964, these concessions are not so
necessary in the 1990's. However, with the Supreme Court now push-
ing cases further to the right, Title VII advocates must take some ac-
tion to stop the onslaught of successive losses, or decisions such as
McDonnell Douglas for that matter, or the Act itself, could become
a thing of the past.


