
COMMENT

PROCREATION - ITS RIGHTS AND RESPONSIBILITIES:
WHERE DO WE DRAW THE LINE?

INTRODUCTION

Sonya, a newborn at the state hospital, alternates between catato-
nia and shrill crying. She has constant tremors, and spasms violently
when touched. Born with a low birth weight, she continues to wane
because the nurses have trouble feeding her: she does not know how to
suck. She has diarrhea. Her eyes do not focus and two fingers are mal-
formed. Sonya is a cocaine addicted baby.'

The belief that there is a right to procreate without any corre-
sponding responsibilities has created a nightmare. Sonya is that
nightmare for her mother and the state hospital. Sonya is a nightmare
this society must face. Last year, approximately ten percent of our chil-
dren were born affected by their mother's addictions,2 and with the
continuing drug crisis, this problem will not disappear.3 The question is:
"what do we do about it?"

These are typical symptoms of a drug-addicted infant. See, e.g., In re Ruiz, 500 N.E.2d
935 (Ohio Ct. Common P1. 1986); Charles Robert Burton IV, Comment, Fetal Drug or Alcohol
Addiction Syndrome: A Case of Prenatal Child Abuse?, 25 WILLAMETTE L. REV. 223
(1989)[hereinafter Fetal Drug Syndrome]; Barbara Shelley, Comment, Maternal Substance
Abuse: The Next Step in the Protection of Fetal Rights?, 92 DICK. L. REV. 691 (1988)[hereinaf-
ter Maternal Substance Abuse]; see also, Anastasia Toufexis, Innocent Victims, TIME, May 13,
1991, at 56 [hereinafter Innocent Victims].

' In 1989, the estimated number of children affected by substance abuse was 375,000 per
year. Ali Gallagher, Prenatal v. Parental Rights: What a Difference an "A" Makes, 21 ST.
MARY'S L.J. 301, 322 (1989)[hereinafter Prenatal Rights]. The 1989 birth rate in the United
States was approximately four million. WORLD ALMANAC AND BOOK OF FACTS 834 (Mark S.
Hoffman, ed. 1989) [hereinafter ALMANAC]. See also In re Troy D., 263 Cal. Rptr. 869, 873
(Cal. App. 4th 1989) ("It has been estimated that II percent of children born in United States
hospitals are born having been exposed to dangerous drugs and are consequently at risk.").

I An estimated twenty-eight million Americans used illegal drugs in 1989, Scott S. Cairns &
Carolyn V. Grady, Drug Testing in the Workplace: A Reasoned Approach for Private Employers,
12 GEO. MASON U.L. REV. 491 (1990), with an estimated five million Americans using cocaine
regularly, Maternal Substance Abuse, supra note 1, at 708.
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This question is born in the midst of deserved cries over violations
of women's rights in the areas of abortion, court-ordered cesarean sec-
tions, and work-place fetal protection policies; and it raises fears of
more intrusive violations. For some, the answer lies in the complete
"personhood" of the fetus, thus giving the fetus a theoretical way of
fighting back. For others, personhood belies the end to every mother's
right of self-determination and of privacy. As outlined below, this arti-
cle will focus on the balance between the state's interest in protecting
potential life and the mother's conflicting rights, and finally, suggest
where that balancing allows the line to be drawn.

I. THE STATE'S INTEREST IN POTENTIAL LIFE

Few question the state's interest or duty to procure the health,
safety, and welfare of its citizens. This duty is carried out through vari-
ous legislative acts. For example, citizens are protected through the en-
actment and enforcement of criminal statutes, and the promulgation of
building and employment health codes. The state often takes extra care
in matters involving its especially vulnerable citizens: children are pro-
tected through child abuse and neglect statutes, or through mandatory
education requirements; legislation allows the appointment of guardi-
ans to protect the interests (legal or otherwise) of the mentally handi-
capped; incompetence tolls most statutes of limitations; and public
health care is available for many unable to afford private care.

Nearly two decades ago in Roe v. Wade,4 the Supreme Court rec-
ognized the state's interest in protecting prenatal life.' That recognition
was strengthened in Webster v. Reproductive Health Services,' where
the Court found that the state could make laws with the welfare of the
fetus as the primary focus.7 While both of these cases dealt with the
issue of state abortion regulation, this extension of protection to the
fetus has far-reaching implications.

4 10 U.S. 113 (1973).
" The Court found that "a State may properly assert important interests in safeguarding

health, in maintaining medical standards, and in protecting potential life." Id. at 154.
492 U.S. 490 (1989).
The Court found that the "viability-testing provision of the Missouri Act [was] concerned

with promoting the State's interest in potential human life," Id. at 515, and stated further that
"-[no decision of [the Supreme] Court has held that the State may not directly promote its inter-
est in potential life when viability is possible." Id. at 528 (O'Connor, J., concurring) (emphasis
added).
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A. Third Party Suits For Injury To The Fetus

The concept of "status" for the unborn has developed in both the
legislature and the courts. This is most apparent in the prevalence of
injury suits against both physicians and other third parties, and in the
legislative recognition of the fetus as a person in criminal wrongful
death statutes.8

Courts have long recognized the ability of parents and guardians
to bring suits on behalf of children injured en ventre se mere.9 In 1960,
the Supreme Court of Pennsylvania in Sinkler v. Kneale,'° found that a
child had a cause of action for injuries received as a one month old
fetus.11 The infant's father brought suit on behalf of the child against
the defendant driver for negligently colliding with the car driven by the
infant's pregnant mother. The accident allegedly caused injuries to the
fetus which eventually led to the child being born Mongoloid. The
court found that since the child had existence separate from the mother
while still in the womb, it could recover for damages incurred therein. 2

In Smith v. Brennan,' the Supreme Court of New Jersey, in a
situation nearly identical to that in Sinkler, allowed a child to recover
for injuries sustained as a fetus in an automobile accident involving the
pregnant mother. The court in Smith also relied on the fact that a fetal
child had existence separate and apart from its mother."

Physicians have also fallen under attack in suits for injury to the
fetus. For example, in Sylvia v. Gobeille,15 the Supreme Court of
Rhode Island found that a child had a right of action against a physi-
cian for negligently failing to prescribe gamma globulin for the mother

8 "Wrongful death of a fetus" may appear to conflict with abortion, but in all cases of statu-
tory recognition of the fetus as a person for these purposes, lawful abortion is specifically ex-
cepted. See, e.g., ILL. ANN. STAT. ch. 38, para. 9-1.2(c) (Smith-Hurd 1979 & Supp. 1991) (deal-
ing with intentional homicide of an unborn child); UTAH CODE ANN. § 76-5-201(1) (1990 &
Supp. 1991) (dealing with criminal homicide).

In its mother's womb. Black's Law Dictionary 479 (5th ed. 1979).
164 A.2d 93 (Pa. 1960).

" The court reversed a common pleas court decision denying the child's cause of action. Id.
12 The court found that " 'the mother and the child are two separate and distinct entities;

that ... [iut is not the fact that an unborn child is part of the mother, but that rather in the
unborn state it lived with the mother.'" Sinkler, 164 A.2d at 96 (quoting Stemmer v. Kline, 26
A.2d 489, 684, 687 (N.J. 1942)(Brogan, J., dissenting)).

.3 157 A.2d 497 (N.J. 1960).
" Like the Sinkler court, this court relied on the reasoning of Chief Justice Brogan in his

dissent in Stemmer v. Kline, 26 A.2d at 687 (1942). Smith, 157 A.2d at 502.
'1 220 A.2d 222 (R.I. 1966).
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during her pregnancy although he knew the mother was exposed to the
German measles and that her unborn child could be harmed if she con-
tracted it. The court found that the child could maintain the action
regardless of whether the fetus was viable at the time of the injury,"8
reasoning that it was "fitting and proper to protect a child's right to
commence life unhampered and unimpaired by damage negligently
caused to his body or mind by another." 1

In 1977, the Supreme Court of Illinois went beyond the question
of viability versus non-viability at the time of the injury to determine if
a child could recover damages for injury. In Renslow v. Mennonite
Hospital,8 the court held that a newborn child could maintain an ac-
tion for injury against the physician and hospital responsible for giving
the mother a negligent blood transfusion, although the transfusion oc-
curred several years prior to the child's conception. 9

In addition to judicial recognition of the unborn child, legislatures
also have reacted overwhelmingly to protect the child en ventre sa
mere. As of 1988, thirty states recognized a wrongful death claim by a
fetus.2 0 Illinois, for example, recognizes the crimes of intentional homi-
cide of an unborn child, 2' voluntary manslaughter of an unborn child, 2

involuntary manslaughter and reckless homicide of an unborn child,23
battery of an unborn child,24 and aggravated battery of an unborn
child.25 Finally, besides protection of the unborn child through statu-
tory punishments and third party suits, courts have also begun to rec-
ognize the right of the child to bring suit against its mother.

B. Suits Against Parents For Drug Abuse

Drug abuse is a problem of national proportion that continues to

16 The court stated that they were "unable logically to conclude that a claim for an injury
inflicted prior to viability [was] any less meritorious than one sustained after." Id. at 224.

Id. at 223.
367 N.E.2d 1250 (111. 1977).

" This case resulted from the negligent transfusion of RH-negative blood into the mother
who had RH-positive blood. It is interesting to note that this reasoning would apply equally to the
situation where a blood transfusion contained the deadly Human Immunodeficiency Virus (HIV).

20 Maternal Substance Abuse, supra note I, at 692 n.6.
21 ILL. ANN. STAT. ch. 38, para. 9-1.2 (Smith-Hurd 1986).
"2 ILL. ANN. STAT. ch. 38, para. 9-2.1 (Smith-Hurd 1986).
23 ILL. ANN. STAT. ch. 38, para. 9-3.2 (Smith-Hurd 1986).
" ILL. ANN. STAT. ch. 38, para. 9-3.1 (Smith-Hurd 1986).
26 ILL. ANN. STAT. ch. 38, para. 9-4.4 (Smith-Hurd 1986).
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gain momentum. 6 It is a problem that is especially affecting our youth.
The "Just Say No" programs and school "drug free zones" have been
established with our children in mind."' This drug crisis is affecting our
youth in yet another way: drug addicted newborns.

1. Parental drug abuse

Although some commentators have accused the legislatures of be-
ing slow to react to the problem, 8 the legislatures of several states have
made specific findings regarding drug addicted infants. The California
legislature announced in 1989 that "[t]here has been an alarming in-
crease in extremely vulnerable children. Ten to 15 percent of infants
born in public hospitals in large cities are drug- or alcohol-addicted.
These children require intensive services and are overwhelming Califor-
nia's foster care capacity."29

Similarly, the Oregon legislature found that "[b]ecause the grow-
ing numbers of pregnant substance users and drug- and alcohol-af-
fected infants place a heavy financial burden on Oregon's taxpayers
and those who pay for health care, it is the policy of this state to take
effective action that will minimize these costs."3 Other states have
made similar findings. 31 Undoubtedly, the increase of drug dependent
children requiring detoxification, or children permanently impaired by
prenatal drug exposure presents a heavy financial burden on the state
and the taxpayers. 2

28 In 1981, President Reagan proposed a national drug abuse program, and in 1986 declared
war on illegal drugs. In 1988, an anti-drug bill was signed into law establishing an office to de-
velop strategies to combat drug abuse. ALMANAC, supra note 2, at 37.

27 Statistics show that in the 1980's between fifteen and twenty percent of graduating high
school seniors used cocaine or crack and up to sixty percent used illegal drugs of some kind.
ALMANAC, supra note 2, at 215.

28 See, e.g., Fetal Drug Syndrome, supra note I.
2" CAL. WELF. & INST. CODE § 18986.1(a)(5) (West 1989) (Legislative findings and

declarations).
o OR. REV. STAT. § 430.905 (1989) (Policy).

See. e.g., FLA. STAT. § 396.1816 (1989) ("The Legislature recognizes that there is a sub-
stance abuse crisis which is destroying our youth. ... This section includes mention of "drug-
exposed newborns."); WIs. STAT. § 46.238 (1989) (dealing with "infants whose mothers abuse
controlled substances").

32 In addition to the costs of supplying substitute drugs for detoxification, cocaine addicted
newborns present a special problem for hospitals. "Since cocaine withdrawal is more of a psycho-
logical withdrawal rather than a physical withdrawal such as with heroin, cocaine addicted babies
cannot be weaned with a substitute drug," and must endure the withdrawal. Maternal Substance

19921
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2. "Compelling state interest"

The grant of limited rights to the fetus and the limited recognition
of personhood by the legislature and judiciary is directly in line with
the Supreme Court decisions in Roe v. Wade and Webster v. Repro-
ductive Health Services. The Court in Roe found that "[i]n assessing
the State's interest, recognition may be given to the . . . claim that as
long as at least potential life is involved, the State may assert interests
beyond the protection of the pregnant woman alone.""3 The Court in
Webster expanded this definition of the state's interest when it stated
that "[w]e do not see why the State's interest in protecting potential
human life should come into existence only at the point of viability, and
that there should therefore be a rigid line allowing state regulation af-
ter viability but prohibiting it before viability.""4

Some would argue that the extension of limited rights to the pre-
natal child is a misinterpretation of Roe and Webster.3 5 This argument
is often based on the fact that the state is prohibited from barring
abortions where the mother's health or life is at stake.36 However, this
situation is not analogous to that of drug addicted mothers and their
infants. The situation in which the mother's life or health overrides that
of the fetus, as established in Roe, is distinguishable from the situation
where the mother is threatening both her welfare and that of her un-
born child with the ingestion of illegal drugs. In the situation where the
mother's health or life is at stake, the choice is between saving a living
person or saving a potential person. In the case of drug abuse during
pregnancy, the possibility exists of saving both mother and child. The
state clearly has a compelling interest in protecting its citizens, born
and unborn, from the hazards of drug abuse.

Many states have declared it their public policy to protect the lives
of unborn children. 37 Missouri's policy statement is one of the most

Abuse, supra note 1, at 708 (emphasis added). This begs the question of what permanent "psy-
chological" damage has been done.

33 410 U.S. 113, 150 (1973). The Court found that this reasoning did not require the accept-
ance of the theory that life begins at conception, merely that there is "potential life." Id.

3' 492 U.S. 490, 519 (1989).
" See, e.g., Parental Rights, supra note 2, at 314.
36 Id. In other words, the mother's health or life outweighs that of her unborn child.
" See, e.g., ARK. CONST. amend. 68, § 2 (1987) ("The policy of Arkansas is to protect the

life of every unborn child from conception until birth, to the extent permitted by the Federal
Constitution."); CAL. CIv. CODE § 29 (West 1990) ("A child conceived, but not yet born, is to be

(Vol. 2:2
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widely publicized due to its attack in Webster. 8 The policy statement
declares that "[t]he life of each human being begins at conception," 3 9

and that "[u]nborn children have protectable interests in life, health,
and well-being." '4 0  The Missouri statute continues, apparently ex-
tending complete personhood to the unborn child, in the following
provision:

Effective January 1, 1988, the laws of this state shall be interpreted and con-
strued to acknowledge on behalf of the unborn child at every stage of develop-
ment, all the rights, privileges, and immunities available to other persons, citi-
zens, and residents of this state, subject only to the Constitution of the United
States, and decisional interpretations thereof by the United States Supreme
Court and specific provisions to the contrary in the statutes and constitution
of this state."

Strangely enough, the statute also contains a statement that precludes
a cause of action by a child for harm from the mother's failure to prop-
erly care for herself, which would appear to preclude suit against the
mother for drug abuse during pregnancy leading to fetal injury."' Pre-
sumably, this language was included to prevent the state from unrea-
sonably usurping the rights of women in favor of her fetus,43 but this

deemed an existing person, so far as may be necessary for its interests in the event of its subse-
quent birth. ... ). See also IDAHO CODE § 32-102 (1948) (Domestic Relations-Persons-Unborn
child as existing person); LA. CIv. CODE ANN. art. 26 (West 1987) (Natural and juridical persons-
Unborn child); OKLA. STAT. tit. 15, § 15 (1983) (Contracts-Nature of Contracts-Parties and Ca-
pacity-Status of unborn child); S.D. CODIFIED LAWS ANN. § 26-1-2 (1968) (Rights and obliga-
tions of minor-Unborn child deemed existing person).

3' The Supreme Court declined to rule on the constitutionality of the Missouri policy state-
ment, finding the question unripe. 492 U.S. at 506-07.

39 Mo. ANN. STAT. § 1.205.1(1) (Vernon 1986) (Laws in force and construction of statutes).
40 Mo. ANN. STAT. § 1.205.1(2) (Vernon 1986).
" Mo. ANN. STAT. § 1.205.2 (1986). The final clause "and specific provisions to the contrary

in the statutes and constitution of this state" allows for lawful abortions.
" Mo. ANN. STAT. § 1.205.4 (1986) states that "Inlothing in this section shall be interpreted

as creating a cause of action against a woman for indirectly harming her unborn child by failing
to properly care for herself or by failing to follow any particular program of prenatal care."

"s This is a fear shared by many. One commentator, after quoting from The Handmaid's
Tale where a futuristic mother states that "[w]e are two-legged wombs, that's all: sacred vessels,
ambulatory chalices," states her fears in an article regarding the legal ramifications of maternal
liability. In her view, our society is steadily approaching that portrayed in The Handmaid's Tale
where women have "been reduced to incubators, . . . subject to the punitive control of a patriar-
chal state." Molly McNulty, Pregnancy Police: The Health Policy and Legal Implications of
Punishing Pregnant Women for Harm to Their Fetuses, NEWSLETTER (Cal. Advocates for Preg-
nant Women/San Diego, Cal.), May/June 1989, at I (citing Margaret Atwood, The Handmaid's
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language leaves the fetus open to drug abuse by the mother.

1I. WOMEN'S RIGHTS

Although it is the state's duty to protect the constitutional rights
of all its citizens,"" in the area of fetal protection these interests over-
lap. If the prenatal child is accorded the privileges of other citizens,
this necessarily infringes on the rights of the woman who bears it. In
addition to infringing on a woman's rights to self-determination and
privacy, some argue that the establishment of a legal duty between
mother and unborn child would make "mother and fetus 'legal adversa-
ries from the moment of conception until birth,' "'"I and "such legal
coercion 'might drive these women away from the prenatal care that
they and their fetuses especially need.' "46

A. State Controls on Right of Self-Determination

The right of self-determination can be described as the right to
control one's own life and body. This right is intruded upon with the
advent of fetal rights: it is axiomatic that state controls on a pregnant
woman's activities directly collide with that woman's right to determine
how to live her life. However, the right of self-determination is not
absolute.

The state has long recognized the need for balancing an individ-
ual's desire for control over his own body and the state's duty to protect
its citizens. Often, although harm may come to an individual, his right
to personal autonomy outweighs the state's desire to protect. For exam-
ple, a person has the right to refuse needed medical assistance although
the refusal may result in death."7 People are permitted to smoke or

Tale, VOGUE, Jan. 1986, at 209) [hereinafter Pregnancy Police].
" U.S. CONST. amend. XIV, § I.
" Recent Case, Tort Law - Prenatal Injuries - Supreme Court of Illinois Refuses to

Recognize Cause of Action Brought by Fetus Against its Mother for Unintentional Infliction of
Prenatal Injuries - Stallman v. Youngquist, 125 lll.2d 267, 531 N.E.2d 355 (1988), 103 HARV.
L. REV. 823, 824 (1990) [hereinafter Prenatal Injuries] (quoting Stallman v. Youngquist, 531
N.E.2d 355, 359 (1988)).

" Prenatal Rights, supra note 2, at 322 (quoting Nelson & Milliken, Compelled Medical
Treatment of Pregnant Women - Life, Liberty, and Law in Conflict, 259 J.A.M.A. 1060, 1065
(1988)).

'" 'The regard for human dignity and self-determination' and the recognition of the 'invio-
lability of [the] person' have been firmly established in the treatment refusal cases." Prenatal
Rights, supra note 2, at 316 (quoting Superintendent of Belchertown State School v. Saikewicz,

[Vol. 2:2
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drink although these activities can be detrimental to good health.
The state, however, often does draw the line to protect individuals

from harming themselves. The state can have a person committed to a
mental institution for threatening or attempting suicide.' 8 Certain
harmful drugs are classified as illegal, and their use by the public is
forbidden ."

In addition, the state necessarily infringes on individual rights of
self-determination to prevent harm to others. For example, although
individuals are allowed to drink alcohol, the state has established laws
that prohibit a person inhibited by alcohol consumption from operating
an automobile, as this endangers other citizens.50 The state also prohib-
its trespassing, 51 requires vaccination of animals, 2 and sets maximum
speed limits for vehicular traffic.53 Child abuse and neglect laws curb
individual autonomy, but are made specifically to protect a vulnerable
subset of the population .5

The state can, in the same vein, protect the unborn child from
harm caused by the drug addiction of the mother. Traditionally, drug
addiction has been considered a disease,55 punishment for which has
been considered "cruel and unusual punishment. ' 5 6 However, in the
past, there has been no recognition of the possibility that the addiction
of one person could lead directly and irrevocably to the deformation

370 N.E.2d 417, 424 (Mass. 1977)).
48 See, e.g., ARIZ. REV. STAT. ANN. § 36-526 (1974) (Emergency admission; examination;

petition for court-ordered evaluation); IDAHO CODE § 66-326 (1948) (Detention without hearing).
48 See, e.g., DEL. CODE ANN. tit. 16, § 4753 (1975) ("It is unlawful for any person knowingly

or intentionally to possess, use or consume a controlled substance .... "); ARIz. REV. STAT. ANN.
§ 13-3408(A)(1) (1990) (Criminal Code - Drug Offenses: "A person shall not knowingly: I.
Possess or use a narcotic drug.").

80 See, e.g., N.H. REV. STAT. ANN. § 263:65 (1989) (Revocation for Reckless Driving or
Driving While Intoxicated).

"' See, e.g., VA. CODE ANN. § 18.2-134 (Michie 1950) (Trespass on posted property).
8" See, e.g., ALA. CODE § 3-7A-2 (1975) (Dogs and cats to be immunized; certificate; valid-

ity; to whom sale, etc., of vaccine may be made.).
" See, e.g., MAss. GEN. L. ch. 90, § 17 (1990) (Speed Limits).
" See, e.g., ALA. CODE § 26-18-7 (1975) (Child protection-grounds for termination of pa-

rental rights; factors considered; presumption arising from abandonment).
88 Prenatal Rights, supra note 2, at 302 (citing Linder v. United States, 268 U.S. 5, 18

(1925)); California Advocates for Pregnant Women, Statement of Purpose I ("Chemical depen-
dency is a chronic and progressive disease . . . wherein recovery is possible.").

"8 Robinson v. California, 370 U.S. 660, 676-77 (1962) ("The addict is a sick person . . ..
We would forget the teachings of the Eighth Amendment if we allowed sickness to be made a
crime and permitted sick people to be punished for being sick.")
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and addiction of another.

B. State Controls on Right of Privacy

The right of privacy is the right to be free from "unreasonable and
highly offensive intrusion[s]." 7 However, this right is not absolute, and
like the right of self-determination, must be balanced against the inter-
ests of the state. 8 The right of privacy in one's home is often consid-
ered paramount, 59 as are such fundamentally private matters as marital
intimacy or the decision to use contraception. In an often cited decision
regarding the use of contraception, the Supreme Court stated that "[i]f
the right of privacy means anything, it is the right of the individual,
married or single, to be free from unwarranted governmental intrusion
into matters so fundamentally affecting a person as the decision
whether to bear or beget a child."6 0

On its face, this compelling statement supports the theory that the
state cannot promote an interest in prenatal life at the expense of the
mother's right of privacy. However, the "decision whether to bear or
beget a child" is distinguishable from the situation in which a mother
decides to bear a child and then harms that child through her own
addiction."' Supporting this argument is the statement made by the
Court in Roe that "the right [of privacy] . . . is not absolute and is
subject to some limitations; and that at some point the state interests as

57 W. PAGE KEETON ET A.L., PROSSER AND KEETON ON TORTS 854 (5th ed. 1984) [hereinaf-
ter PROSSER ON TORTS]. See also Stanley v. Georgia, 394 U.S. 557 (1969). The Court in Stanley
stated that there "is the right to be free, except in very limited circumstances, from unwanted
governmental intrusions into one's privacy. 'The makers of our Constitution . . . conferred, as
against the Government, the right to be let alone-the most comprehensive of rights and the right
most valued by civilized man.' " Id. at 564 (quoting Olmstead v. United States, 277 U.S. 438, 478
(1928) (Brandeis, J., dissenting)).

" Roe v. Wade, 410 U.S. 113, 154 (1973)("this right is not unqualified and must be consid-
ered against important state interests in regulation").

s PROSSER ON TORTS, supra note 57, at 854-56.
00 Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). The Court struck down a statute allowing

contraceptives to be available to married people, but not to unmarried people, because it violated
the equal protection clause. In reasoning pertinent to this discussion, the court of appeals below
reasoned that it was not "sensible" to create a situation where a child must live with the burden of
illegitimacy and society with the possible burden of support. Baird v. Eisenstadt, 429 F.2d 1398,
1402 (Ist Cir. 1960). In the case of drug affected newborns, the burden on both the child and
society are far greater.

"1 For the purposes of this discussion, the decision to bear a child is equivalent to the decision
not to use contraception.

[Vol. 2:2
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to protection of health, medical standards, and prenatal life, become
dominant." 2 The Court further qualified a mother's right of privacy by
stating that

[t]he pregnant woman cannot be isolated in her privacy. She carries an em-
bryo and, later, a fetus . . . . The situation therefore is inherently different
from marital intimacy, or bedroom possession of obscene material, or mar-
riage, or procreation, or education . . . . The woman's privacy is no longer
sole and any right of privacy she possesses must be measured accordingly. 63

Thus, the Supreme Court set forth the bases, nearly two decades ago,
for state regulation of drug affected pregnancies in the interests of the
potential human life.

C. Pregnancy and Corresponding Duties

The balancing point is on the duty owed, if any, between a preg-
nant woman and her future child. 64 Some commentators argue that it is
the duty of the mother to "bring [the child] into the world in as
healthy a condition as possible,"65 while others believe that this duty
"would render a mother potentially liable for any act or omission,
[and] . . . would also require the mother 'to guarantee' the health" of
her child. 6

The right to procreation is not enumerated in the Constitution, but
the right is encompassed in the freedoms guaranteed by the Bill of
Rights.67 However, as the Bill of Rights granted people the right to
procreate, it also levied upon them the duty to exercise that right

68 Roe v. Wade, 410 U.S. at 155 (emphasis added).
63 Id. at 159.
" This balance has been described as that

between the right of the fetus to be born free of . . . damaging substances and the
mother's right to pursue a lifestyle that includes the use of tobacco, alcohol and narcotics.
Since the use of these substances is not a fundamental right (the use of alcohol and tobacco
is merely a privilege and the use of narcotics is a crime), the state should be able to "re-
strict lesser supposed rights" when the exercise of such rights pose a serious risk of injury
to the fetus.

Maternal Substance Abuse, supra note 1, at 714.
65 Id.
e Prenatal Injuries, supra note 45, at 824.
e "The Constitution nowhere mentions a specific right of personal choice in matters of mar-

riage and family life, but 'liberty' protected by the Due Process Clause of the Fourteenth Amend-
ment covers more than those freedoms explicitly named in the Bill of Rights." Roe v. Wade, 410
U.S. at 168 (Stewart, J., concurring).
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responsibly. 8 When that right is abused to the point of harming our
children, it should be subject to regulation or limitation.

As such, many courts have found responsibilities inherent in the
procreative right. In In re Baby X,'9 the court faced the question of
whether the mother's use of heroin while pregnant constituted neglect
of her newborn when that child showed signs of heroin withdrawal af-
ter birth. The court found that "since a child has a legal right to begin
life with a sound mind and body, . . . it [was] within the best interest
to examine all prenatal conduct bearing on that right."7 Since the
mother failed her duty in failing to allow her child that right, her in-
gestion of heroin was found to constitute neglect.

The court in In re Baby X, declined to answer the question of
whether the unborn child would be considered a child under the state
neglect statute.7" However, in In re Smith,72 a similar case, 73 a New
York court directly addressed the question. The court stated that since
the purpose of Article 10 of the Family Court Act was "to establish
procedures to help protect children from injury or mistreatment and to
help safeguard their physical, mental and emotional wellbeing (sic)," 74

and since prenatal neglect could impact on that well-being, an unborn
child was a person under that Article. Thus, the court established a
duty in the mother, not only to safeguard her child's well-being after
birth, but also during that child's prenatal development. Other courts
have also found this duty in the mother in the same context.7 5

" Even the rights specifically reserved in the Bill of Rights come with corresponding respon-
sibilities. For example, the freedom of speech is limited in that when speech rises to the level of
causing substantial harm (defamation, obscenity), it is no longer protected by the First
Amendment.

9 293 N.W.2d 736 (Mich. Ct. App. 1980).
70 Id. at 739 (citing Womack v. Buchhorn, 187 N.W.2d 218 (Mich. 1971)).
" The court considered the question unripe since the child was born before the start of the

suit. Id. at 738.
72 492 N.Y.S.2d 331 (N.Y. Fam. Ct. 1985).
7' This case dealt with a child that showed signs of "fetal alcohol syndrome" at birth. In re

Smith, 492 N.Y.S.2d at 334. Fetal Alcohol Syndrome is "a pattern of mental, physical and behav-
ioral defects that develops in some infants born to women who drink heavily during pregnancy."
Fetal Drug Syndrome, supra note I, at 223. These defects can include mental retardation, central
nervous system disorders, growth deficiencies, facial abnormalities and other malformations. FDA
Drug Bulletin, vol. I1, no. 2 (July 1981).

In re Smith, 492 N.Y.S.2d at 335 (citing FAM. CT. ACT § 1011).
" See, e.g., In re Troy D., 263 Cal. Rptr. 869 (Cal. Ct. App. 1989) (The court found the

fact that Troy was born under the influence of codeine and methamphetamine created a legal
presumption of a neglected child.); In re Ruiz, 500 N.E.2d 935 (Ohio Ct. Common PI. 1986) (A
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In addition to the duty of a mother to allow her child to "begin life
with a sound mind and body," '76 she also has a duty not to burden the
state's resources with a deformed or mentally deficient child because of
her recklessness.7

III. WHERE DO WE DRAW THE LINE?

Although recognition of the problem (drug affected children) is
relatively simple, a definitive answer to that problem presents a com-
plex issue. Any degradation of the mother's right to privacy and self-
determination presents a possibility of legislative and judicial abuse: a
veritable landslide that could lead to subordination of a mother's rights
to that of her potential child. A balance must be struck. In moving
toward the proper balance, the same technique can be used as has been
used in the Supreme Court's abortion decisions - "balancing a wo-
man's right to privacy and bodily autonomy against the state's interest
in protecting the fetus." '78

However difficult the balancing process, the line must be drawn.
The problem of drug affected children is at least as potentially damag-
ing to our society as the unfortunate drug addiction of their mothers -
and it spans generations. This is a crisis that the legal system can no
longer refuse to face.

A. Narrowing the Focus

The fear engendered at the suggestion of maternal liability is that
such liability would " '[subject] to State scrutiny all the decisions a
woman must make' during pregnancy.'"" Some commentators already
believe that the expansion of fetal rights shows that "subordination of a

viable fetus could be considered a "child" under the child abuse statute, and the use of heroin by
the mother, leading to the addiction of her newborn child was "abuse.").

" Maternal Substance Abuse, supra note I, at 711 (quoting Womack v. Bucharn, 187
N.W.2d 218, 222 (Mich. 1971)).

"' "A mother's substance abuse is a reckless harm to the fetus." Maternal Substance Abuse,
supra note I, at 710.

" Prenatal Injuries, supra note 45, at 927. The commentator notes that "fetal-maternal tort
suits might entail far more intrusive scrutiny of a woman's behavior than the scrutiny involved in
the discrete regulation of the abortion decision," but also notes that "the state may also have a
more compelling interest in ensuring that fetuses carried to term do not suffer from debilitating
injuries than it does in ensuring that any particular fetus is born." Id.

"' Prenatal Injuries, supra note 45, at 825 (quoting Stallman v. Youngquist, 531 N.E.2d
355, 360 (1988)).
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mother's rights to the interest of the state in her fetus is a threat [that
is not] remote." 80

The answer to quell these fears is to narrow the categories of harm
for which liability is possible. Suggestions that the mother must provide
the best prenatal environment possible must be discarded. This would
create a standard impossible to administer and result in the chance that
"disparities in wealth, education, and access to health services ' 8 1 would
become determinative of harm.

Likewise, a negligence standard would be unacceptable. In addi-
tion to the same difficulty of administration, a negligence standard
would levy a heavy burden on the mother. The pregnant woman would
be automatically assumed negligent for harm to the child, if only be-
cause of the apparent simplicity in establishing causation. 2

Even an imposition of liability for "substance abuse" would be too
broad. Carried to its extreme, substance abuse could include not only
substances that are known to be harmful to the developing child, such
as illegal drugs, alcohol, or cigarettes, but also other substances that
could potentially harm the fetus, such as high levels of caffeine, sugar
or cholesterol.

B. The Right Answer. A Conservative Beginning

Close scrutiny shows that drug addicted infants are an immediate
and growing problem. These unfortunate infants are the focus of the
many new legislative findings, 83 and courts seem willing to find a
mother who has abused drugs during pregnancy "neglectful" under
state child abuse and neglect statutes. The line can be drawn thus: A
mother may not subject the fetus to illegal or controlled substance
abuse.8

4

Since the state already has a compelling state interest in control-
ling certain harmful drugs for the health, safety and welfare of its citi-
zens, it is a logical step to extend that interest to protection of potential

Pregnancy Police, supra note 43.
SI Prenatal Injuries, supra note 45, at 825.
82 "Since it is easier to make a case against the pregnant woman, it is foreseeable that

women will unjustly bear the greater number of prenatal injury suits rather than other third
parties who are liable for negligence." Prenatal Rights, supra note 2, at 307.

83 See supra notes 29-32 and accompanying text.
8 For purposes of focus and clarity, this discussion does not include cases of legally under-

age women who smoke or consume alcoholic beverages.
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life. This is especially so when the state will later be responsible for
accepting the burden of caring for these abused children. Given this
solution, the focus must turn to enforcement.

C. Enforcement - The Full Spectrum of Measures

Initially, the public must be made aware of the problem. Legisla-
tures have already begun this laborious process through legislative find-
ings and declarations of policy.8 5 This public awareness campaign must
continue.

The next step in solving the problem begins by addressing the root
of the problem through counselling and education."' The court in In re
Troy D. explicitly recognized the severity of the problem and high-
lighted proposed legislation aimed specifically at services and treatment
for pregnant substance abusers, as well as a state and county commu-
nity plan for "women at risk."18 7

While education and counselling is attractive because it is an easy
way out, it is just that. No constitutional rights are trodden upon by
the offer of counselling or education. However, the very self-help nature
of education makes it inappropriate for many drug addicted people,
who by the nature of their dependency are unable to help themselves.88

Several states have progressed to the next level of enforcement by
classifying the fetus as a child under the state child abuse or child neg-
lect statute.89 This solution presents its own problems. For example, in
the specific case where a suit for abuse is filed against the mother prior
to the birth of the child, the court has no means of separating the child
from the mother.

This issue was highlighted in Cox v. Court of Common Pleas of
Franklin County.90 In Cox, a complaint was filed alleging child neglect
against a woman seven months pregnant who was a known user of co-

88 See supra notes 29-32 and accompanying text.
88 This is suggested by many advocates of both fetal rights and women's rights. See, e.g.,

Prenatal Rights, supra note 2, at 322; Prenatal Injuries, supra note 45, at 825; Fetal Drug Syn-
drone, supra note I, at 239-40.

8 In re Troy D., 263 Cal. Rptr. 869, 873 n.6.
88 Moreover, post-pregnancy or post-birth education and counselling may, in many cases,

prove to be too late.
8 This has been accomplished explicitly, both through language in the statute or through

judicial interpretation. See supra notes 69-75 and accompanying text.
80 537 N.E.2d 721 (Ohio Ct. App. 1988).
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caine and opiates.91 The appointed guardian of the unborn child re-
quested the juvenile court92 to "place Janet Cox in a secure drug treat-
ment facility where she can be kept from continuing to . . . injur[e]
the 'unborn child.' "" The court, after finding that the case "depict[ed]
a deplorable factual situation and present[ed] a very legitimate prob-
lem of public concern,"94 found that the juvenile court did not have
jurisdiction over the mother, who was over eighteen years old, and thus
could not order her to a "secure drug treatment facility" for the safety
of her child.

One can also question whether penalties under child abuse statutes
are an effective means of helping the child after that child and mother
are separated by birth. In the worst cases (the cases in which the most
help is needed), the damage to the child is done by the time of her
birth. While penalties may theoretically deter the mother from repeat-
ing her mistake, this does not appear to be the case.9 5 Further, post-
birth child neglect or child abuse penalties would be aimed more at
punishing the mother, rather than at helping the child.

The next level of enforcement, criminal sanctions, presents similar
problems. The punitive nature of the criminal sanction is aimed at dis-
ciplining the mother, rather than benefiting the endangered fetus.96 It
is also argued that "the prospect of criminal prosecution will deter
women from seeking prenatal care,"' 97 which could lead to even greater
damage to the infant.

Yet another solution is to prevent the pregnancy of drug addicted

" The mother had failed twenty-three drug screenings during her pregnancy. Id. at 723.
92 The juvenile court has " 'exclusive original jurisdiction' " of any matter " 'concerning any

child who . . . is alleged to be . . . abused [or] neglected.'" Id. at 724 (citing OHIO REV. CODE
ANN. § 2151.23 (Anderson 1988)).

91 Id at 723.
91 Id. at 722.
" See, e.g., In re Troy D., 263 Cal. Rptr. 869, 877 ("The parents earlier had lost custody of

an older child after police found Mother under the influence of a narcotic .... "); Cox, 537
N.E.2d at 722 ("Parents have four other children who are all in relative placement with perma-
nent custody proceedings pending in this court.").

" "[M]aternal fetal abuse should be criminalized because there are situations in which civil
remedies will not be appropriate, adequate, or available for the loss that has been incurred, espe-
cially when the loss is life itself." Maternal Substance Abuse, supra note 1, at 715. Using this
reasoning, the criminal sanction will come the proverbial "day late."

" Groups Offer Solutions to Drug Abuse During Pregnancy, ACOG NEWSLETTER Nov.
1990 at I (quoting Criminalization of Prenatal Drug use: Punitve Measures Will Be Counter-
Productive, NAPARE UPDATE July 1990) [hereinafter Solutions to Drug Abuse]: see also
STATEMENT OF PURPOSE, California Advocates for Pregnant Women (San Diego, CA).
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women.98 This unusual solution, while likely effective at preventing the
birth of drug affected children, tends to be unpopular for infringing on
a woman's procreative rights. As yet, this unusual remedy is seldom
applied. At the sentencing of a woman convicted of child abuse in Cali-
fornia v. Johnson,9 Judge Howard Broadman applied this novel ap-
proach. Johnson had four children,1"' and was pregnant with her fifth.
Judge Broadman offered Johnson three years probation, four months in
jail, and the birth control, Norplant.' °' At Johnson's subsequent resen-
tencing, 210 Judge Broadman affirmed the original sentence, finding that
Johnson's "horrible abuse of her children is her own statement of her
responsibility and ability to raise children. Her current and uncon-
ceived children have rights, and we as a government have a duty and
an obligation to help her and these children."'03 Broadman based the
affirmation on the fact that Johnson's sentence was a validly and le-
gally binding sentence. He went on to state that courts often have to
balance conflicting rights, and that the "constitutionally protected right
of reproduction and rights of privacy are rights which have responsibili-
ties,""" and recognized that the "financial, educational, physical, ...
mental health and social consequences of child abuse are enormous. '

105

While the option of preventing pregnancy is not popular, it has

" "These women are addicts who become pregnant, not pregnant women who decide to use
drugs and become addicts." Solutions to Drug Abuse, supra note 99 (quoting Criminalization of
Prenatal Drug Use: Punitive Measures Will Be Counter-Productive, NAPARE UPDATE July
1990).

No. 29390 (Cal. Super. Ct. Jan. 2, 1991) (sentencing hearing).
100 Three of Johnson's children had been removed from her and placed in foster care and the

fourth lived with a relative. Transcript of Hearing to Modify Sentence at 17-19, California v.
Johnson, No. 29390 (Cal. Super. Ct. Jan. 10, 1991).

101 Norplant is a method of birth control invented by Sheldon Segal that works as follows:
"Six small plastic tubes are implanted under the woman's upper arm; they release a synthetic
hormone that inhibits ovulation for as long as five years." Bill Ainsworth, 'I Take Away People's
Rights All the Time," LEGAL TIMES, April 8, 1991, at 10. Johnson voluntarily agreed to the terms
of her probation.

102 Johnson, one week after agreeing to the initial sentence, changed her mind. Both the
government and Johnson's attorney took the opportunity to argue for a different sentence, finding
the original sentence "inappropriate." Johnson, Resentencing at 2-12.

103 Id. at 21.
104 Id.
o' Id. The financial burdens are only just being realized. A study by the National Associa-

tion for Perinatal Addiction Research and Education (NAPARE) found that hospital care for
drug-affected infants is thirteen times that of a normal infant. Foster care expenses have sky-
rocketed in big cities, and New York City expects to spend $765 million over the next years for
special education of drug-affected children. See, e.g., Innocent Victims, supra note 1.
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been used in other cases." °' Though somewhat unconventional, it is pos-
sible that this remedy, aimed at preventing an insidious form of child
abuse, could also act as a deterrent. This would be especially so in
cases similar to Johnson, where the sentence includes a provision to
reverse the birth control upon proof of rehabilitation. 0 7

CONCLUSION
Faced with the increasing problem of drug affected and drug ad-

dicted newborns, society must take responsibility for the cure. Without
immediate action, this could be only the first in a long line of "lost
generations.' 08 Although the task will not be a simple one to accom-
plish, the cries of these unfortunate infants must be soothed by a soci-
ety which recognizes the pain, and the need to act. Surely constitu-
tional freedoms do not condone the destruction of tomorrow's children
- innocent victims who will not have the benefits of fully enjoying
those same freedoms. Swift and substantive measures are not merely a
desired course of action, they are a mandate.

Davyne A. Ryals

306 See, e.g., Pregnant? Go to Jail., NATIONAL LAW JOURNAL, Apr. 22, 1991, at 12.
307 Johnson, Resentencing at 14.
.0. The prevalence of physical deformities and behavioral aberrations among drug exposed

children is leading to a "[flear that they will be a lost generation." Innocent Victims, supra note
I, at 57.
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