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THE DEATH PENALTY AND DUE PROCESS

Robert Davidow*

Both the political climate in the United States today and the com-
position of the United States Supreme Court' suggest the virtual cer-
tainty that the United States Supreme Court will be unsympathetic to
any argument that the due process clause of the Fourteenth Amend-
ment constitutes an absolute impediment to the enactment and enforce-
ment of death penalty laws. Nevertheless, in light of what is happening
internationally, especially in Europe, such an argument should be
made.

I. BACKGROUND

The assumption widely held during the early years of the Republic
was that the first eight amendments to the United States Constitution,
including the proscription of cruel and unusual punishment, applied
only to the federal government. This assumption was explicitly ac-
cepted by the United States Supreme Court in 1833,2 but it became
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Since 1986, four new justices have been appointed - all by Republican presidents. Justice
White, appointed by President Kennedy in 1962, is the lone remaining justice appointed by a
Democratic president.

2 Barron v. Mayor and City Council of Baltimore, 32 U.S. (7 Pet.) 243, 250 (1833):
But it is universally understood, it is a part of the history of the day, that the great revolu-
tion which established the Constitution of the United States, was not effected without im-
mense opposition. Serious fears were extensively entertained that those powers which the
patriot statesmen, who then watched over the interests of our country, deemed essential to
union, and to the attainment of those invaluable objects for which union was sought, might
be exercised in a manner dangerous to liberty. In almost every convention by which the
Constitution was adapted, amendments to guard against the abuse of power were recom-
mended. These amendments demanded security against the apprehended encroachments of
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questionable following the ratification of the Fourteenth Amendment,
with its explicit limitation on state action.'

In 1962, the United States Supreme Court held that this proscrip-
tion was applicable to the States through the due process clause of the
Fourteenth Amendment.4

In the late nineteenth and early twentieth century, the Supreme
Court began to give content to the proscription of cruel and unusual
punishment, at first in non-death-penalty contexts5 and in death pen-
alty cases in which the validity of the death penalty itself was not at
issue.8 In 1972, in Furman v. Georgia,7 the Court held that the death
penalty, as then arbitrarily administered, was unconstitutional,8 but in

the general government-not against those of the local governments.
In compliance with a sentiment thus generally expressed, to quiet fears thus extensively
entertained, amendments were proposed by the required majority in Congress, and adopted
by the States. These amendments contain no expression indicating an intention to apply
them to the State governments. This court cannot so apply them.
' Following an introductory sentence in which citizenship is defined (and which has the effect

of overruling Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857)), Section I of the Fourteenth
Amendment provides:

No State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.
The extent to which the Fourteenth Amendment has altered the original relationship between

the federal government and the States has been a continuing source of controversy. One thing is
certain, however: that relationship has been altered to some degree. For example, prior to 1868,
only the federal government, in the Fifth Amendment, was forbidden to deprive any person of
"life, liberty, or property, without due process of law." Since 1868, the states have been forbidden
to do the same things. And § 5 of the Fourteenth Amendment gives Congress the power to enforce
this, and other, limitations on state power.

' Robinson v. California, 370 U.S. 660, 666-68 (1962) (state-imposed jail sentence for
"crime" of being "addicted to the use of narcotics" is violation of Eighth Amendment's proscrip-
tion of cruel and unusual punishment, as made applicable to the states through the Fourteenth
Amendment).

Weems v. United States, 217 U.S. 349 (1910) (fifteen years of hard and painful labor,
followed by perpetual surveillance, for crime of falsifying two official records, violative of proscrip-
tion of cruel and unusual punishment); Trop v. Dulles, 356 U.S. 86 (1958) (deprivation of native-
born citizen's citizenship, based on wartime desertion, violative of proscription of cruel and un-
usual punishment) (plurality).

' Wilkerson v. Utah, 99 U.S. 130 (1879) (execution by shooting not cruel and unusual); In re
Kemmler, 136 U.S. 436 (1890) (execution by electrocution not violative of due process); Louisi-
ana ex rel. Francis v. Resweber, 329 U.S. 459 (1947) (no violation of proscription of cruel and
unusual punishment when second effort at electrocution was required).

408 U.S. 238 (1972).
There were ten opinions in Furman: a per curiam opinion announcing the judgment of the

court and nine separate opinions, one by each of the nine justices. See infra note 55. Justices
Brennan and Marshall, concurring in the result, would have declared the death penalty violative
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1976 it held that at least three statutes enacted after Furman suffi-
ciently reduced the arbitrariness to comply with the Eighth
Amendment.9

Since 1976, the Court has occasionally required that special proce-
dures benefitting the accused be followed in death penalty cases,"0 and
has forbidden the mandatory imposition of the death penalty for mur-
der" and any imposition of the death penalty for rape 2 or on insane
persons.' 3 It has, however, permitted the execution of juveniles above
the age of fifteen 4 and the mentally retarded.1 5 The Court has also
permitted death-qualification of jurors at the guilt-determination phase
of a capital case.' Such "death-qualification" results in the exclusion
of prospective jurors who could not vote for the death penalty, even
though their opposition would not substantially interfere with their
ability to act impartially on the issue of guilt or innocence, and even
though their exclusion results in a jury that is more likely to convict
than is a jury empaneled to consider any non-capital offense.' 7 The

of the Eighth Amendment seemingly without regard to the arbitrariness of imposition, while Jus-
tices White, Douglas, and Stewart, also concurring in the result, relied on the arbitrariness of the
administration of the death penalty.

Gregg v. Georgia, 428 U.S. 153 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v.
Texas, 428 U.S. 262 (1976).

"o E.g., Gardner v. Florida, 430 U.S. 349 (1977) (denial of due process when sentencing
judge relied on pre sentence investigation report that was not disclosed to defense counsel) (plural-
ity): Eddings v. Oklahoma, 455 U.S. 104 (1982) (error for sentencing judge to refuse to consider,
inter alia, evidence of defendant's troubled childhood).

I Woodson v. North Carolina, 428 U.S. 325 (1976); Roberts v. Louisiana, 428 U.S. 325
(1976); Sumner v. Shuman, 483 U.S. 66 (1957) (murder by prisoner serving life sentence).

" Coker v. Georgia, 433 U.S. 584 (1977).
" Ford v. Wainwright, 477 U.S. 399 (1986).
14 Stanford v. Kentucky, 492 U.S. 361 (1989). The Court earlier invalidated the imposition

of the death penalty on a fifteen-year old, Thompson v. Oklahoma, 487 U.S. 815 (1988), but
Justice O'Connor, who concurred in the judgment and whose vote was required to constitute a
five-person majority, reached her conclusion on the basis of a doubt that the Oklahoma legislature
had fully considered the question whether it was appropriate to execute a person under the age of
sixteen.

1" Penry v. Lynaugh, 109 S. Ct. 2934 (1989).
"e Lockhart v. McCree, 476 U.S. 162 (1986).
"7 Although the majority in Lockhart pointed to some supposed weaknesses in the empirical

studies on which the death-row inmate relied, the Court nevertheless "assume[d] for purposes of
this opinion that the studies are both methodologically valid and adequate to establish that 'death
qualification' in fact produces juries somewhat more 'conviction-prone' than 'non-death-qualified'
juries." 106 S. Ct. at 1764. Justice Marshall's dissent characterized these studies as constituting
"overwhelming evidence that death-qualified juries are substantially more likely to convict or to
convict on more serious charges than juries on which unalterable opponents of capital punishment

19921



CIVIL RIGHTS LAW JOURNAL

Court has also upheld the death penalty despite evidence of a statisti-
cally significant risk that race was a factor influencing imposition of the
death penalty. 8

From 1976 until their retirement in 1990 and 1991, respectively,
Justices Brennan and Marshall consistently voted against the imposi-
tion of the death penalty'9 - a view that is apparently no longer repre-
sented on the Court.20

II. POSSIBLE APPROACHES TO THE INTERPRETATION OF
THE EIGHTH AMENDMENT

The history of Supreme Court decision-making presents any pre-
sent justice with a choice of a number of inconsistent approaches, and
there is no "brooding omnipresence in the sky' 2' dictating a particular
choice.

There is first the question of incorporation: Should the Eighth
Amendment be applied to the states through the due process clause of
the Fourteenth Amendment? 22 (Although the issue of incorporation

are permitted to serve." Id. at 1770.
"' McClesky v. Kemp, 481 U.S. 279 (1987).
19 E.g., Bittaker v. California, 110 S. Ct. 2632 (Brennan, J., and Marshall, J., dissenting);

Feltrop v. Missouri, III S. Ct. 2918 (Marshall, J., dissenting).
20 Justice Souter, Justice Brennan's replacement, concurred in the majority's overruling, in

Payne v. Tennessee, I I l S. Ct. 2597, 2614 (1991), of Booth v. Maryland, 482 U.S. 496 (1987),
and South Carolina v. Gathers, 490 U.S. 805 (1989); that is, he joined this Court in allowing
victim impact statements to be utilized in capital cases. His willingness to do so was an obvious
departure from Justice Brennan's total opposition to the imposition of the death penalty.

Justice Thomas has yet to vote in a death penalty case; however, he stated during his confir-
mation hearings before the Senate Judiciary Committee, "[there is nothing that would bother me
personally about upholding [the death penalty] in appropriate cases." N.Y. Times, Sept. 17, 1991,
at A14, col. 3. Moreover, his extremely narrow reading of the Eighth Amendment in Hudson v.
McMillian, 60 U.S.L.W. 4151, 4155 (Feb. 25, 1992) (dissenting), a non-capital case, provides no
reason to think that he has changed his mind.

21 Southern Pacific Co. V. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting).
22 A number of theories have been utilized by the United States Supreme Court, or by mem-

bers of that Court, to explain how principles found in the Bill of Rights apply to the states by
virtue of the Fourteenth Amendment. Justice Cardozo, for example, applied a "fundamental fair-
ness" approach under which governmental restraints "implicit in the concept of ordered liberty"
were applied to the states under the due process clause of the Fourteenth Amendment (Palko v.
Connecticut, 302 U.S. 319, 325 (1937)); under this approach, federal precedents are not automat-
ically binding on the states. Justice Black viewed the whole Bill of Rights as totally incorporated
into § I of the Fourteenth Amendment (e.g., Adamson v. California, 332 U.S. 46, 71-72 (1947)
(Black, J., dissenting)). This approach requires application of federal precedents to state cases.
Two similar approaches have been advocated. "Total incorporation plus" was championed by Jus-
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might seem to be settled, the Court has recently reminded us that
"when governing decisions are unworkable or are badly reasoned, 'this
Court has never felt constrained to follow precedent.' -1)23 Next, there
is a question of interpretive methodology: Should the justices focus on
the language of the Eighth Amendment and Fourteenth Amendment,24

or should they look to some concept of "original intent" (or under-
standing)25 of the drafters, proposers,26 or ratifiers 27 of the Bill of
Rights and the Fourteenth Amendment? If the latter approach is

tices Murphy and Rutledge, who followed Black, except that, unlike Black, they did not view the
Fourteenth Amendment as limited to the rights specifically enumerated in the Bill of Rights. Id.
at 124. (Murphy, J., dissenting). Finally, "selective incorporation" has been accepted by a major-
ity of the Supreme Court for the past 25 years; this approach is similar to Black's, except that a
few provisions, most notably the Seventh Amendment (jury trial in civil cases) and the grand jury
guarantee of the Fifth Amendment, have not been incorporated because they have not been
deemed fundamental in the Anglo-American system of jurisprudence. See Duncan v. Louisiana,
391 U.S. 145 (1968).

"3 Payne v. Tennessee, I I S. Ct. 2597, 2609 (1991).
It is possible that the founders expected the courts to look only to the "plain meaning" of

the Constitution. See generally, Powell, The Original Understanding of Original Intent, 98 HARV.
L REV. 885 (1985).

" See, e.g., RAOUL BERGER. GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT 3 (1977).

26 The proposers of the Bill of Rights were the members of the first Congress. Unfortunately,
the proceedings of the Senate (as distinguished from the House) during the first few Congresses
were not published. CREATING THE BILL OF RIGHTS at xix (H. Veit, K. Bowling, C. Bickford eds.
1991). In the House, apparently only two members commented on what became the Eighth
Amendment:

Mr. Smith (of S.C.) objected to the words "nor cruel and unusual punishments," the im-
port of them being too indefinite.

MR. LIVERMORE
The clause seems to express a great deal of humanity, on which account I have no objec-
tion to it; but as it seems to have no meaning in it, I do not think it necessary. What is
meant by the terms excessive bail? Who are to be the judges? What is understood by
excessive fines? It lays with the court to determine. No cruel and unusual punishment is to
be inflicted; it is sometimes necessary to hang a man, villains often deserve whipping, and
perhaps having their ears cut off; but are we in future to be prevented from inflicting these
punishments because they are cruel? If a more lenient mode of correcting vice and deter-
ring others from the commission of it could be invented, it would be very prudent in the
legislature to adopt it, but until we have some security that this will be done, we ought not
to be restrained from making necessary laws by any declaration of this kind.

Id. at 187. Since these two were opponents, their views may not be very helpful.
" Since, under Article V, amendments to the Constitution are not valid until ratified by the

legislatures or conventions in three-fourths of the States, it is arguable that the understanding of
such legislatures (or conventions) should be controlling. Since many legislatures (or conventions)
are involved in the process, the often difficult task of ascertaining this intent or purpose of the
legislature is compounded. See Henry Hart & Albert Sacks, The Legal Process (unpublished
1958).
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taken, should they look for expressions of intention regarding specific
issues,2 8 or should they search for intention at a higher level of general-
ity?29 More concretely, should the justices assume that only those pun-
ishments considered cruel and unusual in 17913o (or 1868) 31 are forbid-
den? Or should they assume that the language of the Eighth
Amendment is to be interpreted in the light of the evolving standards
of a civilized community?32 If the latter, which community is the rele-
vant community? Is it the whole nation, the values of which are re-
vealed in nationwide public opinion polls? 33 Or is it the majority of the
states, or all of the states viewed individually, or only those states that
have death penalty statutes? 34 Or is the relevant community the com-
munity of nations,35 or more specifically the countries of Europe that

28 In Katz v. United States, 389 U.S. 347 (1967), for example, the Court found a violation of
the Fourth Amendment when agents of the federal government used a listening device, attached
to the outside of a public telephone booth, to overhear defendant's conversations relating to gam-
bling activities. Justice Black dissented because a conversation was not, a "person[],house[], pa-
per[], [or] effect[]," the categories specifically enumerated in the Fourth Amendment. Id. at 364,
373. The majority of the Court utilized Justice Black's approach in Oliver v. United States, 466
U.S. 170 (1984), in holding that there was no Fourth Amendment protection of activity carried on
in an "open field," ignoring the fact that it had rejected this approach in Katz. (It was not a case
of the Court's simply forgetting about Katz because Marshall's dissent in Oliver expressly men-
tioned the majority approach in Katz. Id. at 185.)

29 See, e.g., Griswold v. Connecticut, 381 U.S. 479, 484 (1964) (right to use contraceptives
found in the First, Third, Fourth, Fifth, and Ninth Amendments to the U.S. Constitution).

10 This seems to be the approach taken by Justice Scalia in Harmelin v. Michigan, I Il S. Ct.
2680, 2692 (1991), in which he (and Justice Rehnquist) rejected the notion that the Eighth
Amendment contains a form of proportionality guarantee. It is not the approach taken by at least
the majority (and perhaps the entire Court) in Furman v. Georgia, 468 U.S. 238 (1972). See
infra, note 63.

" Since the Fourteenth Amendment was ratified in 1868, and since Section I of the Four-
teenth Amendment has been the basis of the Court's application of most of the specific provisions
of the Bill of Rights to the States, it might make sense to focus on what was regarded as cruel and
unusual in 1868.

32 See, e.g., Weems v. United States, 217 U.S. 349 (1910).
3 Justice Stewart's plurality opinion in Gregg v. Georgia, 428 U.S. 153, 181 n.25 (1976), for

example, cites a Gallup poll and a Harris poll showing majority support for the death penalty.
" The majority in Stanford v. Kentucky, 109 S. Ct. 2969, 2975 n.2 (1989), declined to

consider non-death-penalty states in determining whether there was a societal consensus regarding
the imposition of the death penalty on sixteen and seventeen-year-old persons. The dissent in Stan-
ford included non-death penalty states in calculating the extent of societal consensus. Id. at 2982-
83.

" The Court in Stanford, rejected, as irrelevant, sentencing practices in other countries. Id.
at 2975 n.I. Justice Brennan's dissent in Stanford did rely on the practices of foreign govern-
ments. Id. at 2985-86. In other cases the Court has considered international standards. See, e.g.,
Miranda v. Arizona, 384 U.S. 436, 486-89 (1966). In other cases, a plurality has relied on inter-
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have supplied the vast majority of immigrants settling in the United
States?36 In choosing the relevant community, to what extent should
the justices consider recent events such as the Gulf War and the col-
lapse of Communism in Eastern Europe and the Soviet Union (events
that have highlighted the seemingly universal yearning for the protec-
tion of human rights and the willingness of the international commu-
nity to intervene in the apparently internal affairs of a nation to secure
such rights)? 7

III. MY APPROACH

What follows is an outline of my approach to the interpretation of
the due process clause of the Fourteenth Amendment as it relates to
the death penalty.38 It is a partly subjective approach, influenced by my

national standards. E.g., Coker v. Georgia, 433 U.S. 584, 596 n.10 (1977) (plurality) (death pen-
alty for rape violates Eighth and Fourteenth Amendments). In Enmund v. Florida, 458 U.S. 782,
796-97 n.22 (1982), a majority found international standards relevant. For a discussion of the
Supreme Court's use of international norms in death penalty cases, see, e.g., Note, Children, The
Death Penalty and The Eighth Amendment: An Analysis of Stanford v. Kentucky, 35 VILL. L.
REV. 641, 670-72 (1990). In Wolf v. Colorado, 338 U.S. 25, 30 (1949), the Court relied on the
practice in the United Kingdom and the British Commonwealth of Nations in support of its con-
clusion that the exclusionary rule was not embodied in the due process clause of the Fourteenth
Amendment.

S' See generally, BUREAU OF THE CENSUS, 1980 CENSUS OF THE POPULATION, SUPPLEMEN-

TARY REPORT (ANCESTRY OF THE POPULATION BY STATES: 1980) (1983).
" There is tension between art. 55 of the U.N. Charter, which speaks of the observance of

"human rights and fundamental freedoms," and art. 2 (7) of the Charter, which precludes U.N.
intervention "in matters which are essentially within the domestic jurisdiction of any state." Re-
cent events in and around Iraq, for example, demonstrate that many nations are now willing to
give greater priority to the former than to the latter - a phenomenon that President Bush re-
cently noted:

And now, we can see a new world coming into view. A world in which there is the very real
prospect of a new world order in the words of Winston Churchill, a "world order" in which
"the principles of justice and fair play ... protect the weak against the strong." A world
where the United Nations, freed from cold war stalemate, is poised to fulfill the historic
vision of its founders. A world in which freedom and respect for human rights find a home
among all nations.

N.Y. TIMES, March 7, 1991, at A8, col. 1.
" In outlining this approach, I have not sought to apply international law directly to the

question of capital punishment. It is, of course, possible to do so. See generally, e.g., Joan F.
Hartman, "Unusual" Punishment: The Domestic Effects of International Norms Restricting the
Application of the Death Penalty, 52 U. CIN. L. REV. 655 (1983); Viktor Mayer-Schonberger,
Crossing the River of No Return: International Restrictions on the Death Penalty and the Execu-
tion of Charles Coleman, 43 OKLA. L. REV. 677 (1990).

There are a number of difficulties with such an effort. Even if one could argue successfully
that the U.N. Charter forbids the imposition of the death penalty (see Petitioner's Reply to
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own opposition to the death penalty.39 It is not, however, any more sub-
jective than many of the approaches taken by present or former justices
of the United States Supreme Court.' It has, at least, the virtue of

State's Motion to Dismiss at 41, People v. Coleman, No. 84-CF-811 (19th Cir., Lake Co., Ill.,
Petition for Post Conviction Relief filed May 31, 1991)), it would still be necessary to establish
that the U.N. Charter is a self-executing treaty. See generally, Bert B. Lockwood, Jr., The United
Nations Charter and United States Civil Rights Litigation: 1946-1955, 69 IowA L. REV. 901
(1984).

Alternatively, one could argue that the death penalty violates customary international law.
Mayor-Schonberger, supra. Further difficulties are encountered. Although it has been stated that
"customary international law in the United States is a kind of federal law, and like treaties and
other international agreements, . . . is accorded supremacy over State law by Article VI of the
Constitution," (Restatement (Third) of Foreign Relations Law of U.S., Introductory Note to
Chapter Two (1986)), it is also true that "no case has involved a customary norm operating of its
own force through the supremacy clause to invalidate inconsistent state legislation." Hartman,
supra, at 687.

My approach is akin to "using international human rights law to infuse United States Consti-
tutional . . . Standards." Richard B. Lillich, Invoking International Human Rights Law in Do-
mestic Courts, 54 U. CIN. L. REV. 367, 408 (1985).

11 My opposition to the death penalty is not the result of my present representation of a
death-row inmate (People v. Colemen, No. 84-CF-811 (19th Cir., Lake Co., Ill, petition for post
conviction relief filed May 31, 1991); rather, I am presently co-counsel to a death-row inmate
largely because of my opposition to the death penalty.

40 The many different approaches taken by justices of the Supreme Court have not always
been consistent. In the words of Laurence Tribe, "the Constitution is an historically discontinuous
composition; it is the product, over time, of a series of not altogether coherent compromises; it
mirrors no single vision or philosophy but reflects instead a set of sometimes reinforcing and some-
times conflicting ideals and notions." LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW I
(2d. ed. 1988).

In more than a few cases the Court has been asked to choose between two competing and
arguably inconsistent lines of authority. See, e.g., Harris v. McRae, 448 U.S. 297 (1980) (choice
between adhering to Roe v. Wade, 410 U.S. 113 (1973), by requiring that discrimination against
funding abortion and in favor of funding childbirth be supported by compelling state interest, and
adhering to Maher v. Roe, 432 U.S. 464 (1977), in which Court had previously permitted dis-
crimination against funding abortion and in favor of funding childbirth without the need to show a
compelling state interest). The choice made by the Court has often not been dictated by logic,
which can only help to establish an irreconcilability between the lines of authority. (Even here, the
Court has usually had an opportunity to distinguish the lines of authority and thus to reconcile
them.)

Occasionally, the Court has acknowledged the inconsistency and simply begun afresh. See,
e.g. Chimel v. California, 395 U.S. 752 (1969) (older cases dealing with search incident to lawful
arrest reviewed and discarded in favor of new approach based on reasons underlying search-inci-
dent rule). At other times, the Court has explicitly chosen but has apparently deluded itself into
thinking that its choice was compelled. See, e.g., Hudgens v. NLRB, 424 U.S. 507 (1976) (as-
sumption that later of two recent lines of authority dealing with speech-related activities in shop-
ping malls had to be followed). In some instances the Court has essentially ignored one of two
competing lines of authority. See. e.g., Scott v. United States, 436 U.S. 128 (1979) (reliance on
line of cases, including Terry v. Ohio, 392 U.S. I (1968), supposedly establishing a wholly "objec-
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being a candid choice among various possibilities,4 ' and it clearly iden-
tifies the source of the underlying standard.

A. The Due Process Clause of the Fourteenth Amendment as both
the means by which the Eighth Amendment's Proscription of
Cruel and Unusual Punishment is made applicable to the States
and an Independent Procedural Limitation on State Action in
Capital Cases

As mentioned above, the United States Supreme Court has held
that the due process clause of the Fourteenth Amendment incorporates
the Eighth Amendment's proscription of cruel and unusual punish-
ment.42 The Supreme Court has also held that the due process clause
itself constrains states in regard to capital trials. In Gardner v. Florida,
for example, the Court set aside the death penalty because the judge
imposing the sentence had relied on information not revealed to the
defense attorney. 3 In so doing, a majority relied on the due process
clause while distinguishing this case from an earlier capital case'" in
which a contrary result had been reached.

B. "Due Process" under the Fourteenth Amendment as Encompass-
ing Principles which are Fundamental under the Anglo-American
Tradition

One of the most oft-quoted opinions interpreting the phrase "due
process" is that of Justice Cardozo in Palko v. Connecticut.45 In Palko,
Justice Cardozo offered several definitions of due process: "implicit in
the concept of ordered liberty," "of the very essence of a scheme of
ordered liberty," "so rooted in the traditions and conscience of our peo-
ple as to be ranked as fundamental," "belief that neither liberty nor

live" approach to the question whether law enforcement officials have violated the Fourth Amend-
ment, while ignoring Sibron v. N.Y., 392 U.S. 40 (1968), a companion case to Terry, in which the
Court focused substantially on a police officer's subjective motivation in conducting a search).

" Cf. Justice Stewart's opinion in Hudgens, 424 U.S. at 518 (example of either lack of
candor or self-delusion).

42 Robinson v. California, 370 U.S. 660 (1962).
43 430 U.S. 349, 364, 365 (1977) (plurality opinion of Justice Stevens, in which Justices

Stewart and Powell joined, together with separate opinion of Justice Brennan and dissenting opin-
ion of Justice Marshall).

" Williams v. New York, 337 U.S. 241 (1949).
4' 302 U.S. 319 (1937).
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justice would exist if they [the principles embodied in "due process"]
were sacrificed.""

Although the phrase "scheme [or concept] of ordered liberty" sug-
gests a universal standard, a moment's reflection will lead to the con-
clusion that such a phrase is not, and could not have been intended to
be, unrelated to a particular culture or cultures. Justice Cardozo's use
of "so rooted in the traditions and conscience of our people" is an indi-
cation of this fact. Whence came these traditions? The answer, of
course, is that they came mainly from England as a part of the com-
mon law tradition. These traditions were once described by Justice
Holmes as "fundamental rules of right, as generally understood by all
English-speaking communities. 47

Any doubts about the nature of "due process" standard were re-
solved in Duncan v. Louisiana,4 8 in which the Court said, in part, in
deciding that "due process" included the right to trial by jury:

Earlier the Court can be seen as having asked, when inquiring into whether
some procedural safeguard was required of a State, if a civilized system could
be imagined that would not accord the particular protection . . . . The recent
cases, on the other hand, have proceeded upon the valid assumption that state
criminal processes are not imaginary and theoretical schemes but actual sys-
tems bearing virtually every characteristic of the common-law system that has
been developing contemporaneously in England and in this country. The ques-
tion thus is whether given this kind of system a particular procedure is funda-
mental - whether, that is, a procedure is necessary to an Anglo-American
regime of ordered liberty. 9

C. "Due Process" As An Evolving Concept

In Palko, the Court in 1937 held that at least some violations of
the Fifth Amendment's proscription of double jeopardy were not viola-
tive of the due process clause of the Fourteenth Amendment. The
Court also mentioned other specific guarantees of the Bill of Rights
that were not then regarded as included within due process under the
Fourteenth Amendment: grand jury indictment, privilege against self-

46 Id. at 325, 326.
41 Otis v. Parker, 187 U.S. 606, 609 (1903).
-- 391 U.S. 145 (1968).
49 Id. at 149-50 n.14.
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incrimination, and jury trial.50

Since Palko, all of the specific guarantees of the Bill of Rights in
the field of criminal procedure, with the exception of grand jury indict-
ment 1 and the unanimity requirement of trial by jury,52 have been
made applicable to the states through the due process clause of the
Fourteenth Amendment. 3

Moreover, the content of some of the specific provisions of the Bill
of Rights has evolved over the years. Most pertinently, the Eighth
Amendment's proscription of cruel and unusual punishment has
evolved. Indeed, in Furman v. Georgia,5 in which the Court struck
down the death penalty as then administered, all nine justices agreed,
either explicitly or implicitly, that the meaning of the Eighth Amend-
ment was not limited by the popular understanding of what was cruel
and unusual punishment in 1791, the year of ratification of the Bill of
Rights.5"

50 Palko v. Connecticut, 302 U.S. 319, 323-24 (1937).
"' Hurtado v. California, 110 U.S. 516 (1884), in which the Court upheld a murder convic-

tion despite the absence of grand jury indictment, has never been overruled.
52 In Apodeca v. Oregon, 406 U.S. 404 (1972), and Johnson v. Louisiana, 406 U.S. 356

(1972), the Court sustained convictions based on non-unanimous verdicts (l1I-1, 10-2, and 9-3).
Eight members of the Court accepted the view that the due process clause of the Fourteenth
Amendment was to be interpreted according to the requirements of the Sixth Amendment in
federal cases, but they evenly divided over the question whether unanimity was an attribute of a
Sixth Amendment jury. Justice Powell's position was that, although unanimity was required in
federal cases by the Sixth Amendment, the states were free under the due process clause of the
Fourteenth Amendment to allow non-unanimous jury verdicts.

11 Wolf v. Colorado, 338 U.S. 25 (1949) (4th amend.) (dictum); Mapp v. Ohio, 367 U.S.
643 (1961) (4th amend., exclusionary rule); Benton v. Maryland, 395 U.S. 784 (1969) (double
jeopardy); Ashe v. Swenson, 397 U.S. 436 (1970) (collateral estoppel); Malloy v. Hogan, 378
U.S. 1 (1964) (self-incrimination); Griffin v. California, 380 U.S. 609 (1965) (self-incrimination);
Klopfer v. North Carolina, 386 U.S. 213 (1967) (speedy trial); In re Oliver, 333 U.S. 257 (1948)
(public trial); Duncan v. Louisiana, 391 U.S. 145 (1968) (jury trial); Irvin v. Dowd, 366 U.S. 717
(1961) (impartial jury); Pointer v. Texas, 380 U.S. 400 (1965) (confrontation); Washington v.
Texas, 388 U.S. 14 (1967) (compulsory process); Gideon v. Wainwright, 372 U.S. 335 (1963)
(counsel); Robinson v. California, 370 U.S. 660 (1962) (Eighth Amendment).

6 408 U.S. 238 (1972).
5 The opinions of the justices may be divided into three categories: (1) those who explicitly

stated that the Eighth Amendment is not to be interpreted according to the specific intention of
the framers (Brennan, Marshall, Burger, Blackmun, and Powell (408 U.S. at 267, 329, 382, 409,
420)), (2) those who implied that the intention of the framers was not to govern (Douglas, Stew-
art, White (408 U.S. at 241-42, 309, 312)), and (3) Rehnquist, who, although he did not say
anything directly that implied that he believed that the framers' intention did not control, never-
theless concurred in two other opinions (those of Burger and Powell) in which it was explicitly
stated that the intention of the framers was not to govern. Also, Chief Justice Burger and Justices
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This position is entirely consistent with the Court's previous treat-
ment of the issue in Weems v. United States," in which the Court first
equated the pertinent provision of the Philippine Bill of Rights with the
Eighth Amendment to the United States Constitution,"7 and then con-
strued the latter broadly in the process of striking down the imposition
of cadena temporal (hard and painful labor in chains for a period of
12-20 years, followed by perpetual surveillance) for the crime of falsifi-
cation of public records:

Legislation, both statutory and constitutional, is enacted, it is true, from an
experience of evils, but its general language should not, therefore, be necessa-
rily confined to the form that evil had theretofore taken. Time works changes,
brings into existence new conditions and purposes. Therefore a principle to be
vital must be capable of wider application than the mischief which gave it
birth. This is peculiarly true of constitutions. They are not ephemeral enact-
ments, designed to meet passing occasions. They are, to use the words of
Chief Justice Marshall, 'designed to approach immortality as nearly as
human institutions can approach it.' The future is their care and provision for
events of good and bad tendencies of which no prophecy can be made. In the
application of a constitution, therefore, our contemplation cannot be only of
what has been but of what may be. Under any other rule a constitution would
indeed be as easy of application as it would be deficient in efficacy and power.
Its general principles would have little value and be converted by precedent
into impotent and lifeless formulas. Rights declared in words might be lost in
reality.?

D. Presumption That The Standards of the Anglo-American Tradi-
tion Are Higher Than Those of Civilized Nations Generally

The clear implication of Gideon v. Wainwright" is that to the ex-

Powell and Blackmun concurred in Justice Rehnquist's opinion, and it is unlikely that they re-
garded Justice Rehnquist's opinion as inconsistent with their own previously expressed views.

At least seven members of the present Supreme Court have continued to adhere to the pro-
position that "'the Eighth Amendment's prohibition of cruel and unusual punishments 'draw[s] its
meaning from the evolving standards of decency that mark the progress of a maturing society.'"
Hudson v. McMillian, 60 U.S.L.W. 4151, 4153 (Feb. 25, 1992).

56 217 U.S. 349 (1910).
,7 Id. at 367.
58 Id. at 373.
5- 372 U.S. 335 (1969).
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tent that there may be a difference between the requirements of due
process as interpreted in the light of the Anglo-American tradition, on
the one hand, and the standards of civilized nations generally, on the
other, the former are greater than the latter. In Gideon, the Court held
that counsel had to be provided for a defendant in a serious criminal
case, stating, "[t]he right of one charged with a crime to counsel may
not be deemed fundamental and essential to fair trials in some coun-
tries, but it is in ours." 0

The notion that the United States is superior to other nations -

variously expressed in religious, moral, political, or legal terms-can be
traced to the earliest period of colonization of North America, when it
was asserted that the new land had been specially chosen by God.

For example, while sailing to Massachusetts aboard the ship
Arbella in 1630, John Winthrop, who was to become the first governor
of the Massachusetts Bay Colony, prepared a "discourse" in which he
outlined a covenant between God and a "great company of Religious
people" led by him:

The Lord will be our God, and delight to dwell among us, as his own people,
and will command a blessing upon us in all our ways. So that we shall see
much more of his wisdom, power, goodness and truth, than formerly we have
been acquainted with. We shall find that the God of Israel is among us, when
ten of us shall be able to resist a thousand of our enemies; when he shall make
us a praise and a glory, that men shall say of succeeding plantations, 'The
Lord make it likely that of New England.' For we must consider that we shall
be as a City upon a hill. The eyes of all people are upon us. So that if we shall
deal falsely with our God in this work we have undertaken, and so cause him
to withdraw his present help from us, we shall be made a story and a by-word
throughout the world.6

By the time of the American Revolution, the theme was more sec-
ular and political than religious, but the emphasis on the superiority of
America continued, as in this brief passage from The Crisis by Thomas
Paine:

Could the mist of antiquity be taken away, and men and things viewed as
they then really were, it is more than probable that they would admire us,

60 Id. at 344.
61 2 ROBERT C. WINTHROP. LIFE AND LETTERS OF JOHN WINTHROP 19 (1971).
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rather than we them. America has surmounted a greater variety and combi-
nation of difficulties than, I believe; ever fell to the share of any one people in
the same space of time, and has replenished the world with more useful
knowledge and sounder maxims of civil government than were ever produced
in any age before. Had it not been for America there had been no such thing
as freedom left throughout the whole universe. England hath lost hers in a
long chain of right reasoning from wrong principles, and it is from this coun-
try now she must learn the resolution to redress herself, and the wisdom
how.6"

Similar sentiments were expressed in 1814, for example, in Francis
Scott Key's "Star-Spangled Banner," especially the fourth stanza:

O thus be it ever when freemen shall stand
Between their lov'd home and the war's desolation!
Blest with vict'ry and peace may the heav'n-
rescued land
Praise the power that hath made and preserv'd
us a nation!
Then conquer we must, when our cause it is
just,
And this be our motto, "In God is our Trust,"
And the star-spangled banner in triumph shall
wave
O'er the land of the free and the home of the
brave.6
In his Second Annual Message To Congress (December 1, 1862),

President Lincoln said, in discussing his proposed constitutional amend-
ment that would have provided for "compensated emancipation" of the
slaves:

In giving freedom to the slave, we assure freedom to the free-honorable
alike in what we give and what we preserve. We shall nobly save, or meanly
lose, the last, best hope of earth.6 4

Former President Reagan did as much as any modern American
president has done, to champion the notion of a politically (and, by

62 THOMAS PAINE, COMMON SENSE AND THE CRISIS 147 (Anchor Books ed. 1973).
0' OSCAR SONNECK, REPORT ON "THE STAR-SPANGLED BANNER." "HAIL COLUMBIA,"

"AMERICA." "'YANKEE DOODLE" 37 (1909).
04 5 THE COLLECTED WORKS OF ABRAHAM LINCOLN 537 (Roy P. Basler ed. 1953).
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implication, legally) superior United States, specially chosen by God,
as illustrated by these quotations from his first and second inaugural
addresses:

By your gracious cooperation in the transition process you have shown a
watching world that we are a united people pledged to maintaining a political
system which guarantees individual liberty to a greater degree than any other.
And I thank you and your people for all your help in maintaining the con-
tinuity which is the bulwark of our republic.

The economic ills we suffer have come upon us over several decades. They
will not go away in days, weeks or months, but they will go away. They will
go away because we as Americans have the capacity now, as we have had in
the past to do whatever needs to be done to preserve this last and greatest
bastion of freedom.

So as we begin, let us take inventory.
We are a nation that has a government-not the other way around. And

this makes us special among the nations of the earth.

Freedom and the dignity of the individual have been more available and as-
sured here than in any other place on earth. The price for this freedom at
times has been high, but we have never been unwilling to pay that price.

I am told that tens of thousands of prayer meetings are being held on
this day; for that I am deeply grateful. We are a nation under God, and I
believe God intended for us to be free. It would be fitting and good, I think, if
on each inaugural day in future years it should be declared a day of prayer.6

Let us resolve that we, the people, will build an American opportunity society
in which all of us-white and black, rich and poor, young and old-will go
forward together, arm in arm. Again, let us remember that, though our heri-
tage is one of blood lines from every corner of the earth, we are all Americans
pledged to carry on this last best hope of man on earth.

Today we utter no prayer more fervently than the ancient prayer for peace on
earth. Yet history has shown that peace does not come, nor will our freedom
be preserved, by good will alone. There are those in the world who scorn divi-

" N.Y. TIMES, Jan. 21, 1981, at BI.

19921



CIVIL RIGHTS LAW JOURNAL

sion of human dignity and freedom. One nation, the Soviet Union, had con-
ducted the greatest military buildup in the history of man, building arsenals
of awesome offensive weapons.

America must remain freedom's staunchest friend, for freedom is our
best ally, and it is the world's only hope to conquer poverty and preserve
peace. Every blow we inflict against poverty will be a blow against its dark
allies of oppression and war. Every victory for human freedom will be a vic-
tory for world peace.

It is the American sound: It is hopeful, big-hearted, idealistic-daring,
decent and fair. That's our heritage, that's our song. We sing it still. For all
our problems, our differences, we are together as of old. We raise our voices
to the God who is the author of this most tender music. And may He continue
to hold us close as we fill the world with our sand, sound-in unity, affection
and love. One people under God, dedicated to the dream of freedom that He
has placed in the human heart, called upon now to pass that dream on to a
waiting and hopeful world."'

E. The Anglo-European Tradition As Now Overwhelmingly Against
The Imposition Of The Death Penalty

The following European countries have abolished the death pen-
alty for all crimes, have abolished it for ordinary crimes (including
murder), or have not executed anyone during at least the past 10 years:
Austria, Czechoslovakia, Denmark, Finland, France, Germany, Hun-
gary, Iceland, Ireland, Liechtenstein, Luxembourg, Monaco, Nether-
lands, Norway, Portugal, Romania, Sweden, Italy, Spain, Switzerland,
United Kingdom, Belgium, and Greece. 7 Thus, no country in Western
Europe continues to execute criminals. In former East Bloc countries,
only Poland and what was the Soviet Union have failed to abandon the
death penalty.

66 Id., Jan. 22, 1985, at A17.
6 AMNESTY INTERNATIONAL. THE DEATH PENALTY: LIST OF ABOLITIONIST AND RETENTION-

IST COUNTRIES 1-4 (Jan. 30, 1991).
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F. Interpretation of Due Process in Light of the Evolving Nature of
the Meaning of Due Process, in Light of the American Assump-
tion That Due Process Guarantees a Morally, Legally and Politi-
cally Superior Rule of Law, and in Light of the Anglo-European
Abandonment of the Death Penalty

In Mapp v. Ohio,68 in which the Supreme Court held that the fed-
eral exclusionary role was to be applied to the states through the Four-
teenth Amendment, the Court examined the practice of states since
1949 (when the Court in Wolf v. Colorado had refused to extend the
exclusionary rule to the states)69 to ascertain whether there had been a
trend toward the adoption of the exclusionary rule:

While in 1949, prior to the Wolf case, almost two-thirds of the States were
opposed to the use of the exclusionary rule, now, despite the Wolf case, more
than half of those since passing upon it, by their own legislative or judicial
decision, have wholly or partly adopted or adhered to the Weeks rule.70

Since, at the time of Mapp, approximately one-half of the states still
rejected the exclusionary rule, the majority treated as significant a shift
of about five states. 1

The recent international shift from the imposition of the death
penalty has been much more dramatic than the shift toward acceptance
of the exclusionary rule from 1949-1961: since 1976, thirty-two nations
have abolished the death penalty for ordinary crimes.72 Thus, the
Mapp approach should lead the Court to conclude that the death pen-
alty is inconsistent with due process requirements. This conclusion is
inescapable if the court is to continue the tradition of American legal

68 367 U.S. 643 (1961).
69 338 U.S. 25 (1949).
70 Mapp, 367 U.S. at 65!.
7' In Justice Harlan's dissent in Mapp, he referred to a "recent survey indica[ting] that at

present one-half of the States still adhered to the Common-law non-exclusionary rule." Id. at 680.
The majority in Mapp relied on figures presented in an appendix in Elkins v. United States, 364
U.S. 206, 224-32 (1960). The Elkins appendix shows that prior to Wolf, twenty-nine states did
not adhere to the exclusionary rule, eighteen followed the rule, and one state was undecided. As of
1960 (the date of Elkins), twenty-four states did not accept the exclusionary rule, and twenty-six
adhered to it. Thus, between 1949 and 1960 there was a net decline of five in the number of states
opposing the exclusionary rule. (The undecided state apparently chose to accept the rule; also
Alaska and Hawaii, which had previously accepted the rule, were admitted to the Union as
states.)

7" See AMNESTY INTERNATIONAL, supra note 67, at 5.
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superiority implicit in Gideon.

G. Court's Expression of Fundamental Values Despite Popular Op-
position: Death and Desegregation Compared

Undoubtedly, a Supreme Court decision to invalidate the death
penalty under the due process clause of the Fourteenth Amendment
would be contrary to present popular opinion in the United States. It is
possible, however, to overstate present support for the death penalty;
indeed, when fully analyzed, support for the death penalty turns out to
be similar in degree to opposition to desegregation at the time of the
Court's landmark decision in Brown v. Board of Education7

3 in 1954.
A June 1991 nationwide Gallup poll showed that 76% of those

surveyed favored the death penalty for murder.74 When given a choice
between death and life imprisonment without the possibility of parole,
however, only 53% of those surveyed chose death. 75 Regional differ-
ences were small, but gender differences were relatively large; indeed,
fewer than half (48%) of female respondents favored death under
these circumstances, while 59% of males preferred death."

In 1954, a Gallup poll asked respondents about their attitudes to-
wards the Supreme Court's then-recent decision declaring school segre-
gation unconstitutional (Brown v. Board of Education). Overall, 54%
of the nationwide sample approved of the decision,77 but in the South,
the area most affected by the decision, only 24% approved.78 When
white respondents were asked whether they would "object to having
[their] children attend a school where the majority of pupils [were]
Negroes," 54% of this nationwide sample said that they would
object.79

IV. CONCLUSION

Former President Reagan recently continued the tradition of

73 347 U.S. 483 (1954).
"' Alec Gallup & Dr. Frank Newport, Death Penalty Support Remains Strong, 309 GALLUP

POLL MONTHLY, June 1991, at 43.
75 Id. at 44.
76 Id.
7 2 THE GALLUP POLL - PUBLIC OPINION 1937-1971, 1250 (1972).
78 Id.
79 Id. at 1251.
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claiming moral, political, and legal superiority for the United States. In
the area of the death penalty, this claim creates a problem. As most of
the rest of the world moves away from the death penalty, over two-
thirds of the states in the United States continue to embrace it.8o It
would be hard today for Americans to insist that we are superior be-
cause we impose the death penalty. At best, we would have to claim
superiority despite the death penalty.81

It is painful to confront the discrepancy between our rhetoric and
our deeds.

But can or should the Supreme Court bring the United States into
line with the seemingly inexorable international movement away from
capital punishment? It is virtually certain that the present Court will
not do so as evidenced by the Supreme Court's recent rejection of reli-
ance on international standards in upholding the death penalty for mi-
nors.82 (This is in marked contrast to its pre-Warren-Court reliance on
the practice of the United Kingdom and the British Commonwealth of
Nations in Wolf v. Colorado, in which the Court, in 1949, refused to
require the states to apply the exclusionary rule.) 83

Although unlikely, an interpretation of the Fourteenth Amend-
ment's due process clause invalidating the death penalty would be no
greater a departure from the popular will than the Court's historic re-

8 See Stanford v. Kentucky, 492 U.S. 361, 370 n.2 (1989) (only 14 states and the District of
Columbia do not authorize imposition of the death penalty).

8 Persons who support capital punishment for purely retributive reasons might claim superi-
ority because of the imposition of the death penalty in the United States today, but such persons
appear to be in the minority. See Austin Sarat and Neil Vidmar, Public Opinion, the Death
Penalty, and the Eighth Amendment: Test the Marshall Hypothesis, 1976 Wis. L. REv. 171, 190
(1976).

82 Id. at n.l:
We emphasize that it is American conceptions of decency that are dispositivc, re-

jecting the contention of petitioners and their various amici (accepted by the dissent, see
post, at 2984-2986) that the sentencing practices of other countries are relevant. While
"the practices of other nations, particularly other democracies, can be relevant to determin-
ing whether a practice uniform among our people is not merely an historical accident, but
rather so 'implicit in the concept of ordered liberty' that it occupies a place not merely in
our mores, but, text permitting, in our Constitution as well," see Thompson v. Oklahoma,
487 U.S. n.4, 108 S.Ct. 2687, 2691-2692, n.4, 101 L.Ed.2d 702
(1988), (Scalia, J., dissenting), quoting Palko v. Connecticut, 302 U.S. 319, 325, 58 S.Ct.
149, 152, 82 LEd. 288 (1937) (Cardozo, J.), they cannot serve to establish the first Eight
Amendment prerequisite, that the practice is accepted among our people.

What Justice Scalia seems to be saying here is that we regard international conceptions of de-
cency as relevant when they agree with our own, but not otherwise.

83 Wolf v. Colorado, 338 U.S. 25, 30 (1949).
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pudiation of racial segregation in public schools in Brown v. Board of
Education.84

Should the Court choose to adopt such an interpretation, Ameri-
cans could more credibly claim the moral high ground.

", See notes 70-75, supra, and accompanying text.


