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In June 1990, the Supreme Court handed down its most recent
decision in the area of political patronage in Rutan v. Republican
Party of Illinois.1 This decision held that the First Amendment forbids
public employers from basing decisions of promotion, transfer, recall
after layoff, and hiring on a person's political party affiliation or sup-
port.2 This opinion has renewed the debate over the appropriate scope
of First Amendment free association in government employment.

This article will review the Court's decision in Rutan and attempt
to place the decision in the larger context of the Court's rulings in this
area. I will attempt to distill the major judicial positions concerning the
interplay between the government's need for political patronage and
the individual's rights of free association under the First Amendment. I
will conclude with a consideration of possible alternatives to the ones
chosen by the Court in this area.

While not provided for in the Constitution, political parties were
quick to develop in the early years of the Republic. 3 Unlike political
parties in most other Western democracies, American political parties
have traditionally been considered to be "quasi-public" institutions.' As
such, parties in this country have long come under considerable regula-
tion by the states.5 State regulation of political parties has taken two
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forms: laws controlling the behavior of parties in the electoral arena,
and those regulating the internal organization and behavior of state
parties. State regulation of the electoral activities of political parties
has usually dealt with how the state parties operate their primaries and
prepare their ballots.6 While the states have long regulated many as-
pects of American political parties, the federal courts have likewise
long been active in reviewing the constitutionality of these regulations.
The usual constitutional tools used to strike down state regulations of
political parties have been the free association clause of the First
Amendment,7 rights of political participation under the Equal Protec-
tion Clause,8 and the Fifteenth Amendment.9 Early Supreme Court de-
cisions dealing with state electoral politics were primarily concerned
with ensuring that the states' electoral processes provided for fair and
open participation. Over the years, the Court has dealt with a wide
variety of election-related issues, including: redistricting,"0 conduct dur-
ing campaigns," campaign finances,'" candidate eligibility require-
ments,' 3 poll taxes,' 4 literacy tests, 15 voter qualifications,' 6 and party
access to the ballot.' 7 Although many of these decisions affected politi-

(1984).
6 E.g., N.Y. ELEC. LAW §§ 4, 7, 8 (McKinney 1983); VA. CODE ANN. § 24.1 (1950).
7 US. CONST. amend. I.
8 US. CONST. amend. XIV, § 1.
' U.S. CONST. amend. XV; see TRIBE, supra note 4, ch. 13.
"0 Davis v. Bandemer, 478 U.S. 109 (1986); Ball v. James, 451 U.S. 355 (1981); Gaffney v.

Cummings, 412 U.S. 735 (1973); Sayler Land Co. v. Tulare Lake Basin Storage Dist., 410 U.S.
719 (1973); Cipriano v. City of Houma, 395 U.S. 701 (1969); and, Kramer v. Union Free School
Dist. No. 15, 395 U.S. 621 (1969).

" Brown v. Hartlage, 456 U.S. 45 (1982); Mills v. Alabama, 384 U.S. 214 (1966); Talley v.
California, 362 U.S. 60 (1960).

2 Brown v. Socialist Workers '74 Campaign Comm., 459 U.S. 87 (1982); Citizens Against
Rent Control v. Berkeley, 454 U.S. 290 (1981); First Nat'l Bank of Boston v. Bellotti, 435 U.S.
765 (1978).

11 Clements v. Fashing, 457 U.S. 957 (1982); Communist Party v. Whitcomb, 414 U.S. 441
(1974); Turner v. Fouche, 396 U.S. 346 (1970).

"4 Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Butler v. Thompson, 341 U.S.
937 (1951); Breedlove v. Suttles, 302 U.S. 277 (1937).

'5 Louisiana v. United States, 380 U.S. 145 (1965).
10 Holt Civic Club v. Tuscaloosa, 439 U.S. 60 (1978); O'Brien v. Skinner, 414 U.S. 524

(1974); Richardson v. Ramirez, 418 U.S. 24 (1974); Kusper v. Pontikes, 414 U.S. 51 (1973);
Rosario v. Rockefeller, 410 U.S. 752 (1973); Dunn v. Blumstein, 405 U.S. 330 (1972); McDonald
v. Board of Elections Comm'rs, 394 U.S. 802 (1969).

" Tashjian v. Connecticut, 479 U.S. 208 (1986); Munro v. Socialist Workers Party, 479
U.S. 189 (1986); Anderson v. Celebrezze, 460 U.S. 780 (1983); Illinois State Bd. of Elections v.
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cal parties, few of them directly concerned the internal behavior of par-
ties themselves. Most early Supreme Court decisions were aimed at
overturning discriminatory state and local legislative attempts to regu-
late various aspects of the election process.

Whereas most of the Court's early activity in the area of state
electoral politics was concerned with the operation of the general elec-
tion, their focus in recent years has shifted more toward review of the
internal conduct of political parties themselves. Thus, the Court has
become more involved in the "private" side of political party behavior
through its assessment of state regulations of internal party affairs.
State legislation regulating political parties' internal affairs has most
often placed limitations on the selection, composition, and internal pro-
cedures of the state party central committee and its local subdivisions. 18

As the Court has become more involved in the "private" side of
political party behavior it has found itself reviewing such things as the
pre-primary party endorsement, 19 selection of delegates by party subdi-
visions for party conventions,20 and even party selection of its own
leadership.21

Greater judicial involvement in the internal aspects of party be-
havior implicates many of the same issues of free association and politi-
cal participation as are present in cases involving the state's overall
electoral scheme. Problems of "state action" in such cases have usually
been overcome rather easily by the courts given the intimate connection
between internal party elections and the general election process.22

Socialist Workers Party, 440 U.S. 173 (1979); American Party v. White, 415 U.S. 767 (1974);
Storer v. Brown, 415 U.S. 724 (1974); Jenness v. Fortson, 403 U.S. 431 (1971); Moore v. Ogilvie,
394 U.S. 814 (1969); Williams v. Rhodes, 393 U.S. 23 (1968); Gray v. Sanders, 372 U.S. 368
(1963).

18 E.g., N.Y. ELEC. LAW § 2 (McKinney 1983); VA. CODE ANN. § 24.1 (1950).

Terry v. Adams, 345 U.S. 461 (1953).
20 Bellotti v. Connolly, 460 U.S. 1057 (1983); Democratic Party of United States v. Wiscon-

sin, 450 U.S. 107 (1981); Cousins v. Wigoda, 419 U.S. 477 (1975).
2 Marchioro v. Chancy, 442 U.S. 191 (1979).
22 TRIBE, supra note 4, § 13-23; Developments in the Law-Elections, 88 HARV. L. REV.

1111, 1158-59 (1975); Virginia E. Sloan, Comment, Judicial Intervention in Political Party Dis-
putes: The Political Thicket Reconsidered, 22 UCLA L. REV. 622, 627 (1975); Smith v. Allw-
right, 321 U.S. 649, 662-64 (1944); Nixon v. Condon, 286 U.S. 73, 85 (1932).
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I. THE SUPREME COURT AND POLITICAL PATRONAGE:
RUTAN'S PRECEDENTS

Cases involving the political patronage practices of parties differ
somewhat from most of the judicial precedents in the area of electoral
politics. Obviously, patronage decisions of party leaders are not so inti-
mately connected with the electoral process as are primaries or selec-
tion of delegates. Instead, patronage-based actions are normally taken
after the party has assumed office. This difference means that the usual
constitutional concerns of equal electoral participation and voting
rights are not directly implicated. Accordingly, most patronage cases
do not involve a challenge to state laws but rather to party behavior
under state laws or traditions.

The Court's ruling in Rutan was not its first significant foray into
the realm of political patronage. On two prior occasions the Court has
taken the opportunity to consider in detail the relationship between
party patronage and First Amendment rights of free association."

The first opportunity for the Supreme Court to rule directly on
patronage activities of political parties presented itself in Elrod v.
Burns in 1976. Although this case rested in part on related prece-
dents, 4 it was the first Supreme Court case to consider the practice of
patronage at length and its relationship to First Amendment rights of
free association and belief.

The plaintiffs in Elrod were non-civil servant employees in the
Cook County, Illinois, Sheriff's Office who had been discharged (or
threatened with discharge) solely on the basis that they were not affili-
ated with the political party of the newly-elected sheriff. The Seventh
Circuit Court of Appeals ruled that the plaintiffs had stated a cause of
action and were entitled to a preliminary injunction.15

The Supreme Court affirmed, holding that the practice of pa-
tronage violated the First and Fourteenth Amendments.2" Writing for a
plurality of the Court, Justice Brennan found that patronage dismissals
were violative of the First Amendment through their burden on the
rights of free association and belief. Brennan reviewed the various

2 Branti v. Finkel, 445 U.S. 507 (1980); Elrod v. Burns, 427 U.S. 347 (1976).
24 Buckley v. Valeo, 424 U.S. 1 (1976); Kusper v. Pontikes, 414 U.S. 51 (1973); Perry v.

Sindermann, 408 U.S. 593 (1972); and, Keyishian v. Board of Regents, 385 U.S. 589 (1967).
2 509 F.2d 1133 (7th Cir. 1975).
26 427 U.S. 347, 355-73 (1976).
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costs27 and benefits" of political patronage at length. He concluded
that although some forms of patronage might provide benefits to the
political system, its use as a basis for dismissal from government jobs
was an impermissible burden on the constitutional rights of the employ-
ees involved.2 9 Brennan rested his conclusions on two separate but re-
lated lines of case law. On the one hand he relied on prior holdings that
government power may not be used to coerce individuals into accepting
a particular belief or opinion.30 He also relied on precedents holding
that it is unconstitutional to condition receipt of a public benefit on
one's political beliefs.3"

Brennan went on to note that those situations where continued
public employment is made contingent on partisan support raise impor-
tant First Amendment issues requiring application of strict scrutiny re-
view. 32 Accordingly, Brennan placed the burden on the government to
show a "paramount" or "vital" governmental interest in order to justify
infringement of First Amendment rights.

The most important and controversial portion of the Elrod deci-
sion concerned Brennan's effort to strike a balance between patronage
and merit employment practices by delimiting two classes of public em-
ployees. The appellant in Elrod had raised the oft-heard argument that
patronage assists elected officials in the implementation of their electo-
ral mandates by allowing them to hire loyal employees. Brennan par-
tially accepted this proposition, but only as to employees who were
found to occupy "policymaking" positions.3" Brennan offered little on
how courts were to distinguish between "policymakers" and other gov-
ernment employees, other than to say that it turned on the nature and
extent of their responsibilities. 3 Under Brennan's classification, those
government employees who occupied "policymaking" positions would
enjoy significantly less First Amendment protection concerning their

2:7 Id. at 355-57.
8 Id. at 364-73.

29 Id. at 355-56.
" Id. at 356, citing Board of Educ. v. Barnette, 319 U.S. 624 (1943); Buckley v. Valeo, 424

U.S. I, 19 (1976).
" Id. at 359, citing Perry v. Sindermann, 408 U.S. 593 (1972); Keyishian v. Board of Re-

gents, 385 U.S. 589 (1967). It was on the basis of this second line of cases that Justice Stevens
joined the Elrod plurality.

22 427 U.S. 347, 362.
23 Id. at 367-68.
34 Id.
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employment than those government workers not involved with
policymaking.

Justice Powell wrote a dissent in Elrod in which he concluded that
the long-established practice of patronage made a "sufficiently substan-
tial contribution to the practical functioning of our democratic system
to support [its] relatively modest intrusion on First Amendment inter-
ests."" Powell's review of the history of political patronage in the U.S.
led him to conclude that not only had patronage played an important
role in "democratizing" this nation, 6 but that it continued to serve im-
portant governmental interests through its stimulation of political activ-
ity, particularly at the local level.37

Powell also considered patronage an important contributor to the
vitality of our major political parties, which he believed were still de-
pendent on patronage to attract donations and volunteers. 38 Parties
were described by Powell as important political institutions that pre-
vented excessive political fragmentation, 39 fostered "vigorous ideologi-
cal competition,""' and assisted voters in making their electoral
choices. Taken together these contributions of patronage were thus seen
by the dissenters as enhancing "accountability" in American govern-
ment. 1 Given these contributions to American democracy, it was not
difficult for Powell to conclude that the benefits that patronage offered
outweighed the small burden that it placed on First Amendment rights
of free association.

Powell briefly criticized the plurality's creation of a distinction be-
tween government employees involved in "policymaking" and those
who are not.' 2 He and his fellow dissenters believed that the decision of
the local mix of merit-patronage in government employment was one
best left up to the legislative branch. 3

The Court next spoke to these issues four years later in Branti v.
Finkel." The plaintiffs in Branti were two Assistant Public Defenders

11 Id. at 388-89 (Powell, J., dissenting).
30 Id. at 379, 382-87.
11 Id. at 382.
38 Id. at 384-85.
19 Id. at 383.
40 Id. at 388.
11 Id. at 382.
" Id. at 386, n.10.
43 Id. at 389 n.12.
4 445 U.S. 507 (1980).
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who had been discharged from their positions by an incoming Public
Defender solely on the grounds of their party affiliation. A majority of
six justices held that the plaintiffs' First and Fourteenth Amendment
rights of free association had been violated.

Writing for the majority, Stevens introduced a modified version of
the Elrod formulation. The Court in Elrod had extended constitutional
protection to public employees who could be labelled as either "policy-
makers" or as "confidential employees." Stevens shifted the considera-
tion by holding that the extent of constitutional protection turned on
whether the governmental entity involved could show party affiliation
to be an "appropriate requirement for the effective performance of the
public office involved." 45

In place of the Elrod language, Stevens sought to label those posi-
tions that should be protected by First Amendment free association as
simply "political. 46 Stevens' point in making this change was to indi-
cate his belief that many "political" posts are neither "policymaking"
nor "confidential" in nature. It is not entirely clear what significance
this change in terminology might mean for the extent of constitutional
protection afforded government employees. At least initially, it would
appear to expand the class of protected employees since policymakers
and confidential employees are apparently subsets of the larger group
of political employees.

Despite this change in labels for the protected class, Stevens did
not completely reject the Elrod terminology but rather incorporated it
into his own expanded definition of the class of government workers
who should be protected. In affirming the Second Circuit Court of Ap-
peals' decision in Branti, Stevens noted approvingly that the lower
court had concluded that an Assistant Public Defender is "neither a
policymaker nor a confidential employee.1 4 Stevens also made use of
the Elrod terminology in concluding that "whatever policymaking oc-
curs in the public defender's office must relate to the needs of individ-
ual clients and not to any partisan political interests."' 8

Justice Powell again dissented in Branti,9 voicing many of the
same concerns that he had raised four years earlier in Elrod. Powell

" Id. at 518.
16 Id. at 518.
47 Id. at 511.
4" Id. at 519.
41 Id. at 520-34 (Powell, J., dissenting).
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was especially critical of the majority's expansion of constitutional pro-
tection achieved by redefining the class of public employees protected
by First Amendment free association. Whereas the plurality opinion in
Elrod had at least recognized some place for patronage appointment,
Powell read the majority opinion in Branti as further limiting the num-
ber of government employees who could be constitutionally appointed
or retained through patronage.

Powell also charged that the majority opinion was vague, uncer-
tain and impervious to legislative change." The last of these criticisms
was expanded upon by Powell later in his dissent." Powell argued that
the expanded coverage of free association protection entailed in the ma-
jority's holding would deprive local governments of their ability to
structure their form of government. Powell explained this by offering
an example of a community that could achieve the same results
through either the use of a long ballot or through traditional patronage
practices. In this example, a community might choose to have its public
defender's office dominated by a single political party. This objective
could be achieved by electing a public defender of that party and giv-
ing that person the ability to fill junior positions with his partisans.
This was the method used by the community involved in the Branti
litigation. Powell argued that this option would be foreclosed by the
majority ruling in Branti. A community that wished to give its entire
public defenders office to one political party would be forced to resort
to a long ballot in which every junior position in the public defenders
office was filled through election. For Powell, decisions of this sort were
best left to local communities and their legislatures.

A. Determination of Which Public Employees Enjoy First Amend-
ment Protection from Dismissal

Between its opinions in Elrod and Branti, the Court had raised
many of the important issues involved in the debate over the applicabil-
ity of free association principles to patronage decisions in public em-
ployment. In the years after these two Supreme Court pronouncements,
the federal circuits handed down a large number of decisions in which
they split over many of these same issues.5 2

50 Id. at 524-25.

51 Id. at 532-34.
12 See. e.g., Rutan, 110 S. Ct. at 2756-57 nn.5-21 (Scalia, J., dissenting). For a detailed
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Two major questions remained unresolved in the wake of the
Court's decisions in Elrod and Branti. The first of these was a precise
definition of what class of government employees was entitled to First
Amendment protection from adverse politically-motivated actions. Both
Elrod and Branti made some progress in delimiting this class but their
definitions raised as many questions as they resolved. The second major
question remaining after the Court's initial rulings was what types of
adverse government action, short of outright dismissal, violate First
Amendment protections.

After Branti was handed down in 1980, the circuit courts took up
these two questions in an effort to bring greater precision to the law in
this area. Taken together, Elrod and Branti set forth the rule that
there are two classes of public employees, one vulnerable to patronage
dismissals and the other protected from such actions by the First
Amendment freedom of association. As mentioned earlier, 53 the pro-
tected class has been variously labeled by the Supreme Court as those
individuals who are "policymakers," ' 4 "confidential employees," 5

"high-level employees,""6 and "political employees. 1
5
7 The Court in

Branti appeared to shift to a broader definition of the protected class
by defining it as those employees for whom a specific party affiliation
was not an "appropriate requirement for effective performance of the
public office involved."658

With this limited definitional guidance, the circuit courts at-
tempted to assign various governmental posts to one of the two classes.
Government positions found to fall within the protective penumbra of
Elrod-Branti (i.e., "non-policymakers") included: police officers, " a
confidential assistant to a town supervisor," a branch manager of a
State Department of Revenue, 6 a senior vice president at a Govern-

consideration of the response of lower federal courts to Elrod and Branti, see Susan L. Martin, A
Decade of Branti Decisions: A Government Official's Guide to Patronage Dismissals, 39 AM. U.
L. REV. II, 23-42 (1989).

" Supra at notes 33-34.
Elrod, 427 U.S. at 367-68.

" Branti, 445 U.S. at 517-18; Elrod, 427 U.S. at 375 (Stewart, J., concurring).
5 Rutan, 110 S. Ct. at 2737.
5 Branti, 445 U.S. at 518.

Id. at 518.
Bennis v. Gable, 823 F.2d 723 (3rd Cir. 1987).

60 Lieberman v. Reisman, 857 F.2d 896 (2nd Cir. 1988).
Gibbons v. Bond, 668 F.2d 967 (8th Cir. 1982).
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mental Development Bank, 62 and the Administrator of Puerto Rico's
Horse Racing Sports Administration. 3

Governmental positions found to fall outside the protective ambit
of the Elrod-Branti rule (i.e., "policymakers") included: a university
athletic director,64 a city attorney,65 an assistant state attorney,6 an
assistant director of a county public information office,67 the second
highest position in a city's water department, 68 city court bailiffs,69 the
regional director of a Rural Housing Authority,"0 a regional director of
the General Services Administration, 71 and various highway authority
officials. 72

Several of the federal circuits went beyond mere classification of
various government jobs and offered their own refinements or reformu-
lations of the Elrod-Branti rule. These attempts apparently grew out of
increasing dissatisfaction with the results obtained from application of
the Elrod-Branti test."

The First Circuit Court of Appeals led the way in attempting to
"tighten" the Elrod-Branti classification scheme. This court had ample
opportunity to consider the matter of patronage dismissals since it
heard most of the federal appeals arising from the mass patronage fir-
ings following the gubernatorial victory of Torres Guztambide in Pu-
erto Rico in 1984. 7" The leading case from this Circuit on patronage
dismissals is Jimenez Fuentes v. Torres Guztambide75 that was handed
down in 1986.

In Jimenez the Court noted that attempts to identify particular
governmental positions where partisan selection would be constitution-

6 DeChoudens v. Government Dev. Bank of P.R., 801 F.2d 5 (Ist Cir. 1986).
'3 Hernandez-Tirado v. Artau, 835 F.2d 377 (1st Cir. 1987).

Hall v. Ford, 856 F.2d 255 (D.C. Cir. 1988).
e Williams v. City of River Rouge, 909 F.2d 151 (6th Cir. 1990).
6 Livas v. Petka, 711 F.2d 798 (7th Cir. 1983).
e Brown v. Trench, 787 F.2d 167 (3rd Cir. 1983).
68 Tomczak v. City of Chicago, 765 F.2d 633 (7th Cir. 1985).
6 Meeks v. Grimes, 779 F.2d 417 (7th Cir. 1985).
71 Collazo Rivera v. Torres Gaztambide, 812 F.2d 258 (Ist Cir. 1987).
=' Roman Melendez v. Inclan, 826 F.2d 130 (Ist Cir. 1987).
7 Zayas-Rodriguez v. Hernandez, 830 F.2d I (Ist Cir. 1987).
" See. e.g., Jimenez Fuentes v. Gaztambide, 807 F.2d 236, 241 (1st Cir. 1986).
74 Note, 21 SUFFOLK U. L. REv. 1215-21 (1987).
75 807 F.2d 230 (Ist Cir. 1985), rehg en banc, 807 F.2d 236 (Ist Cir. 1986), cert. denied,

481 U.S. 1014 (1987).
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ally permissible had proven to be "an elusive and intractable task. '76

The First Circuit offered a two-Itep test for determining when a pa-
tronage dismissal is barred by First Amendment free association." As
a starting point, the First Circuit recognized that "representative gov-
ernment needs a certain amount of leeway for partisan selection of
agents in order to work." 78

The first step in the Jimenez test asks "whether the position at
issue, no matter how policy-influencing or confidential it may be, re-
lates to 'partisan political interests [or] concerns.' [citations omitted]
That is, does the position involve government decisionmaking on issues
where there is room for political disagreement on goals or their imple-
mentation? ' 79 This first part of the test clearly shifts the emphasis
from the officeholder to the position itself. This shift, which is traceable
to Branti, directs the court to the nature of the job and whether there is
partisan interest in the functions of the office. This appears to signal a
shift away from consideration of how politically influential or con-
nected a particular incumbent was or could be, to the more objective
consideration of the level of partisan interest in the functions of the
governmental post involved.

While directing attention to the degree of partisan interest in the
functions of the office, the first step still leaves unanswered the issue of
how much "room for disagreement" is needed to elevate a position to
the status of "policymaker." It would seem that some "political disa-
greement" over goals or implementation is present in all but the most
clerical of government jobs. Perhaps a more precise way of stating this
part of the test would be to put it in terms of the probability of parti-
san disagreement rather than political disagreement. This would focus
the court on the degree of partisanship involved, which links the test
more closely to the objectives of strengthening party cohesion in Ameri-
can politics.

The second part of the Jimenez test is reached if the government
position is found to satisfy the first step's inquiry. The second step fo-
cuses more closely on the inherent powers and responsibilities of the
position by asking, "whether it resembles a policymaker, a privy to con-

76 807 F.2d 236, 241.
77 Id. at 241-42.
78 Id. at 241.
70 807 F.2d 236, 241-42, quoting Branti, 445 U.S. at 519 (emphasis added).
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fidential information, a communicator, or some other office holder
whose function is such that party affiliation is an equally important
requirement."" o

This second step is a continuation of the first and amounts to a
sharper scrutiny of similar issues. The Jimenez court assembled a set of
factors to help make the determination of whether the position was to
be deemed "policymaking" or clerical.81 These factors included: rela-
tive salary, technical competence, power over others, authority to speak
in the name of policymakers, public perceptions, influence over the pro-
gram, contact with elected officials, responsiveness to partisan political
leaders, and the existence of broad or ill-defined responsibilities. The
foregoing factors provide some assistance, but still leave the crucial de-
termination of "policymaker" to rather subjective considerations.

It would seem that in making their evaluation of a position's status
that the courts could rely, at least in part, on more objective criteria.
One possibility might be to rely more heavily on how closely related a
position was to the electoral process. Clearly, most elected officials
would fall within the "policymaker" category. So it would seem to be
the case with most government employees appointed directly by elected
officials. However, those persons appointed by an appointee or chosen
through a civil service system would most certainly be considered "cler-
ical" personnel. While this method is not foolproof, it does have the
advantage of injecting a greater element of objectivity into the determi-
nation of which employees are to be considered "policymakers."

Another way in which some objectivity might be added to the
Jimenez test would be for some presumption to be given to the state's
own statutory classification of the position. Most state civil service laws
already provide a two-tier classification scheme for public employment
positions.8 2 These state statutes typically divide public employees into
"classified" employees who are the vast majority of the civil servants,83

and an "unclassified" or exempt category that includes elected officials
and higher level administrators.8 "

80 Id. at 242.
Id. at 242, relying on Ecker v. Cohalan, 542 F. Supp. 896, 901 (E.D.N.Y. 1982).

'= See, e.g., N.Y. CIV. SERV. LAW §§ 35, 40 (McKinney 1983); FLA. STAT. §§ 110.205,
110.207 (1987).

E.g., N.Y. CIv. SERv. LAW § 40 (McKinney 1983); FLA. STAT. § 110.207 (1987).
E.g., N.Y. Civ. SERV. LAW § 35 (McKinney 1983) lists "unclassified" civil servants to

include: all elected officials, all offices filled by legislative election on joint ballot, all officers and
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These state classificatory schemes could be relied upon by federal
courts seeking to identify which public employees are "policymakers"
for First Amendment purposes. Use of the state's own classification
method would have advantages beyond injecting greater objectivity into
the denomination of "policymakers." First, it would add predictability
to the judicial determination of which government employees could not
be dismissed without running afoul of the First Amendment. Second,
use of the state's classification scheme would let the federal courts in-
corporate the state's determination of what sort of office was involved
into their own determination of which officers were "policymakers."

B. Application of First Amendment Protection to Government Ac-
tions Short of Dismissal

In addition to the difficulties surrounding the Supreme Court's use
and definition of the term "policymaker" is the related question of
what governmental actions short of outright dismissal violate First
Amendment guarantees. This second question has not occupied as
much of the Court's time as the definitional parameters of "policymak-
ers," but was addressed most recently in Rutan.85

It would appear that those government employees who are initially
determined to be "policymakers" may be subjected to governmental ac-
tions short of dismissal without constitutional problems. It is for those
government employees who fall outside the "policymaker" class that
actions short of dismissal raise questions of First Amendment
application.

The issue of what actions short of dismissal implicate First
Amendment rights was raised tangentially in Elrod86 because one of
the employees involved in that case had only been threatened with dis-
missal. The Court did not decide the issue at that time, but did hold
that the threat amounted to "irreparable injury" sufficient to sustain
the injunction issued by the lower court.

There has been some activity at the court of appeals level ex-
tending the Elrod-Branti rule to employer actions short of outright dis-

employees of the state legislature, some gubernatorial appointments, and all members, officers and
employees of election boards. Cf. FLA. STAT. § 110.205 (1987).

85 110 S. Ct. 2729 (1990).
6 427 U.S. 347, 373-74.
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missal.8 7 In deciding which government actions may violate First
Amendment rights, the courts have often compared the severity of the
action taken to that of an outright dismissal. 8 Those government ac-
tions that are found to be the "substantial equivalent of dismissal"89

are those to which First Amendment protection is applicable. In devel-
oping the law in this area, the courts have relied on the "constructive
discharge" doctrine of private employment law. 90

The leading court of appeals ruling in this area is the Fourth Cir-
cuit's 1980 decision in DeLong v. U.S.91 As the first major court of
appeals case after Branti, the DeLong court struggled to fashion a stan-
dard for deciding whether a job transfer or reassignment violates the
First Amendment. Judge Phillips in Delong believed that a standard
for judging the constitutionality of such actions could be drawn from
the broader principle reflected in the Elrod and Branti decisions. For
Phillips, the guiding principle was that the government should not be
able to infringe any employee's constitutional rights indirectly that it
would be prohibited from infringing directly.92

Phillips went on to explain that with this general principle in mind
one then must consider the particular facts of a given transfer or reas-
signment to determine whether it in fact imposed "such a Hobson's
choice between resignation and surrender of protected rights as to be
tantamount to outright dismissal. '9 3 This second consideration should
look to the employee's "reasonable expectations and reliance" in con-
tinued comparable employment.94 Clearly, when the governmental ac-
tion falls below that of outright dismissal, a considerably more difficult
burden of proof is imposed upon the dissatisfied government employee
to demonstrate a deprivation of constitutional rights.

See Rutan v. Republican Party of Illinois, 868 F.2d 943, 949-54 (7th Cir. 1989).
88 E.g., McConnell v. Adams, 829 F.2d 1319 (4th Cir. 1987); Furlong v. Gudknecht, 808

F.2d 233 (3rd Cir. 1986); McBee v. Jim Hogg County, 730 F.2d 1009 (5th Cir. 1984); DeLong v.
United States, 621 F.2d 618 (4th Cir. 1980).

" DeLong v. United States, 621 F.2d 618, 623-24; Rutan v. Republican Party of Illinois, 868
F.2d 942, 949-51. But cf., Agosto-De-Feliciano v. Aponte-Roque, 889 F.2d 1209, 1217-18 (lst
Cir. 1989).

90 PAUL H. TOBIAS. LITIGATING WRONGFUL DISCHARGE CLAIMS, §§ 7:35, 7:36 (1988 and
Supp. 1990).

"' DeLong v. United States, 621 F.2d 618 (4th Cir. 1980).
2 Id. at 623, citing Elrod, 427 U.S. 347, 359 (1972).

13 Id. at 624.
84 Id.

[Vol. 2:2



THE RUTAN DECISION

Other circuits also wrestled with the problems raised in DeLong,
coming to different conclusions on the scope of First Amendment pro-
tection for government employees. Whereas DeLong used the construc-
tive discharge formula for determining which punitive actions by gov-
ernment employers violated the First Amendment, other circuits
rejected this standard. For instance, the Third Circuit in Bennis v. Ga-
ble95 went much further by extending First Amendment protection to
virtually any partisan-motivated retaliation." A more moderate stance
was taken by the Sixth Circuit in Avery v. Jennings that recognized a
distinction between patronage dismissals and less burdensome pa-
tronage practices.97

One of the most extended discussions of this issue was to emerge
again from the First Circuit. In Agosto-De-Feliciano v. Aponte-
Roque,9" the First Circuit rejected the constructive discharge doctrine
or tantamount-to-dismissal formula, which had been adopted by the
Seventh Circuit in Rutan" and the Fourth in DeLong. °° In place of
this doctrine, which measured how closely the government action came
to an outright firing, the First Circuit offered a complex alternative
scheme that generally favored extending First Amendment protection
to a broader class of government actions than outright discharge. 101

The Agosto formula begins by canvassing the specific job-related
injuries to evaluate the severity of the change wrought in the em-
ployee's position."0 2 The second step involves the evaluation of the job
change by inquiring whether the new work situation is "unreasonably
inferior" to the employee's prior work. 0 3 The court in Agosto offered
several factors for determining whether new job responsibilities were"unreasonably inferior. "104

Other circuit courts have dealt with a wide range of punitive gov-
ernment actions short of outright dismissal, in each case trying to de-

" 823 F.2d 723 (3rd Cir. 1987).
96 Id. at 731.
07 786 F.2d 233 (6th Cir. 1986), cert. denied 477 U.S. 905 (1986).
" 889 F.2d 1209 (Ist. Cir. 1989).
99 848 F.2d 1396 (7th Cir. 1988).
100 621 F.2d 618 (4th Cir. 1980).
10' The Agosto alternative described here relied in large part on another First Circuit deci-

sion, Alicea Rosado v. Garcia Santiago, 562 F.2d 114 (Ist Cir. 1977).
102 889 F.2d 1209, 1218.
103 Id. at 1219-20.
104 Id.
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termine whether the particular actions taken against a non-policymak-
ing employee implicated First Amendment freedoms. The variety of
government actions short of dismissal that have reached the level of a
court of appeals in recent years has been impressive, including: demo-
tions 1 5 forced leaves of absence, 10 6 transfers,'0 7 denials of promo-
tion, 108 suspensions," 9 salary cuts,"10 denials of compensation time and
vacations,"' refusals to hire,"' and failures to rehire after layoffs." 3

II. THE RUTAN DECISION

In July 1990, the Supreme Court reentered the debate over the
extent of First Amendment protection for government employees with
its decision in Rutan v. Republican Party of Illinois."4 This decision
was the first major Supreme Court case in this area since the Branti
decision was handed down in 1980.

The controversy in Rutan arose out of an executive order issued by
Illinois Governor Thompson in 1980 that proclaimed a state hiring
freeze. Under this "freeze," all new hiring, filling of vacancies, and cre-
ation of new government positions had to have the "express permis-
sion" of the Governor. This action was taken as a way to create and
sustain a political patronage system in the state, where about 5,000
new positions became available annually. The several plaintiffs in
Rutan alleged that they had been discriminated against with respect to
job promotions, job transfers, recalls after lay-offs, and new hiring by
the state." 5

The case was argued twice before the Seventh Circuit, which

100 Figuero-Rodriquez v. Lopez-Rivera, 878 F.2d 1488 (1st Cir. 1988).
Bart v. Telford, 677 F.2d 622, 625 (7th Cir. 1982).

307 Pieczyinski v. Duffy, 875 F.2d 1331 (7th Cir. 1989); Cyngar v. City of Chicago, 865 F.2d
827, 844 (7th Cir. 1989); Robb v. Philadelphia, 733 F.2d 286, 295 (3rd Cir. 1984).

300 Danenberger v. Johnson, 821 F.2d 361 (7th Cir. 1987); Robb v. Philadelphia, 733 F.2d
286 (3rd Cir. 1984).

300 Czurlanis v. Albanese, 721 F.2d 98 (3rd Cir. 1983).
33 Dusanenko v. Maloney, 726 F.2d 82 (2nd Cir. 1984).
.. Lieberman v. Reisman, 857 F.2d 896 (2nd Cir. 1988).
332 Avery v. Jennings, 786 F.2d 233 (6th Cir. 1986).
.. McConnell v. Adams, 829 F.2d 1319 (4th Cir. 1987).
134 110 S. Ct. 2729 (1990).
"' The debate over First Amendment application to policymakers versus non-policymakers

was not implicated in Rutan since it was conceded that none of the original plaintiffs were
"'policymakers." Id. at 2735 n.5 and at 2745 n.5 (Stevens, J., concurring).
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handed down a lengthy decision in 1989. " 6 The Seventh Circuit held
that those plaintiffs who were denied job promotions because of their
political affiliation stated a First Amendment claim, but that those who
alleged only that they were denied initial employment failed to state a
claim." 7

In reaching this bifurcated holding, the Seventh Circuit chose to
follow the lead of the Fourth Circuit expressed in DeLong."8 In declin-
ing the opportunity to extend the Elrod-Branti rule to initial hiring
decisions of government agencies, the Seventh Circuit balanced the
"limited burdens imposed by patronage practices"" 9 against the theo-
retical and practical interests which political patronage served. Among
these interests, the Seventh Circuit noted that an expansion of the
Elrod-Branti principle beyond dismissals and constructive dismissals
would "raise profound questions concerning the democratic institutions
which this court has previously found beyond our competence to an-
swer."' 2 ° Specifically, the Court was concerned that a judicial effort to
eliminate political patronage would upset the traditional Separation of
Powers configuration by injecting the courts too deeply into political
processes.

The practical problems raised by taking Elrod-Branti beyond con-
structive dismissals were even more compelling for the Seventh Cir-
cuit. '2 The Seventh Circuit felt that any judicial attempt to exclude all
political considerations from governmental employment decisions
"would diminish the political will of the voters, insert courts into dis-
putes between political factions, and stifle the ability of elected officials
to govern." '22 The Court was also concerned that an expansion beyond
constructive dismissals would subject public officials to a deluge of law-
suits every time they made an employment decision.

The increasing divergence of interpretations of the Elrod-Branti
doctrine among the circuits ensured that the Supreme Court would be
compelled to reenter the dispute over the application of the First

848 F.2d 1396 (7th Cir. 1988), reh'g en banc, 868 F.2d 943 (7th Cir. 1989).
"= 868 F.2d 943, 947-57.
18 621 F.2d 618 (4th Cir. 1980).
" 868 F.2d 943, 953 (7th Cir. 1989).
1' Id., quoting LaFalce v. Houston, 712 F.2d 292, 294 (7th Cir. 1983), cert. denied, 464

U.S. 1044 (1984).
' Id. at 954.
12 Id.
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Amendment to political patronage decisions at the state and local
levels. In July 1990, Justice Brennan handed down the Court's decision
in Rutan, extending the rule of Elrod and Branti to promotions, recalls,
and transfers based on political affiliation or support. 2 ' In what would
appear to be the severest blow to political patronage, the Brennan ma-
jority (overruling the Seventh Circuit) also extended the Elrod-Branti
rule to the hiring of new employees by the state. 24

In addressing the issue of which government employees were enti-
tled to First Amendment protection, the Rutan majority chose to ex-
tend First Amendment protections to virtually all adverse government
actions taken against non-policymaking employees on partisan political
grounds. The only way such patronage practices could pass First
Amendment muster would be if the government could show that the
practices were, "narrowly tailored to further vital government inter-
ests."' 25 Brennan made no effort to distinguish dismissal from other
less severe government actions. Instead, he simply found that the
Court's conclusions in Elrod and Branti were "equally applicable to the
patronage practices at issue here."' 26

The majority in Rutan thus appears to have settled for the mo-
ment the question of which government actions are restrained by the
First Amendment by simply holding that virtually all adverse employ-
ment actions are covered if politically motivated. The Brennan majority
thus summarily rejected 2 7 the lengthy opinion of the Seventh Circuit
that had relied on a constructive dismissal formula for determining
which government actions implicated First Amendment rights.'28

The majority in Rutan, however, may have preserved some of the
distinction between policymakers and other government employees for
First Amendment purposes. Brennan noted that the "government's in-
terest in securing employees who will loyally implement its policies can
be adequately served by choosing or dismissing certain high-level em-
ployees on the basis of their political views. "129

Justice Scalia, joined by three of his colleagues, entered a powerful

123 110 S. Ct. 2729 (1990).
124 Id. at 2739.
125 Id. at 2736.
126 Id. at 2737.
127 Id.
128 868 F.2d 943, 954-57 (7th Cir. 1989).
"' Rutan, 110 S. Ct. at 2737.
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dissent to the Court's ruling in Rutan."3 ° Their dissent asserted that the
majority's extension of the Elrod-Branti principle to most government
hiring and promotion decisions was an unwarranted intrusion into state
and local government employment practices. Scalia supported his posi-
tion by extensive reference to the benefits of patronage for both state
and local governments and for our party system. 31

The Rutan dissenters not only objected to the majority's expansion
of Elrod-Branti, they also argued that these precedents should be over-
ruled!1 32 They based this position on a belief that those decisions had
been wrongly decided and that they had proven themselves to be un-
workable in practice.13 3

With these latest contributions to the judicial literature on the ap-
plication of the First Amendment to political patronage practices, we
have at least three distinct positions on the major issues in the area. At
one extreme we have the position of the Rutan majority that the rule of
Elrod and Branti should be extended to virtually all partisan-motivated
actions against non-policymaking government employees. At the other
extreme we have the Rutan dissenters who would overrule these two
precedents and thereby sharply curtail First Amendment protection in
favor of a revival of political patronage in state and local employment.
Between these two extremes, we have more moderate positions, exem-
plified by the opinion of the Seventh Circuit in the Rutan litigation. 3'
That court and others had tried to strike a balance by extending First
Amendment protection to the most serious types of governmental ac-
tions taken against non-policymaking employees, namely, those actions
that were found to be tantamount to dismissal.

III. ANALYSIS AND CONCLUSIONS

The two major considerations in the dispute over the extent of
First Amendment protection for victims of political patronage are
brought together in Table One. The two columns of this Table corre-
spond to the two classes of public employees that most court opinions in
this area have recognized, albeit by different labels. It appears to be

130 Id. at 2746-58.

Id. at 2749-56.
131 Id. at 2756-58.
133 Id.
,34 868 F.2d 943 (7th Cir. 1989).
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generally conceded, even by the Rutan majority, that there is still a
need for political patronage in some high-level ("policymaking") gov-
ernment positions. 1 5

Along the vertical axis of Table One, I have listed four classes or
degrees of government actions typically taken against public employees
on the basis of their political affiliation. The most severe action, out-
right dismissal of the officeholder, is at the top. In descending order
from this uniquely harsh retaliation I have grouped together three
other broad categories of adverse government actions: denials of on-the-
job benefits (e.g., promotions, leaves, transfers), the various forms of
on-the-job coercion or harassment of employees (e.g., pressure to join
or support a party), and finally, partisan-based hiring decisions. This
four-tier scheme grows out of the case law in this area, reflecting a
general agreement among courts that these four broad classes of gov-
ernment actions are distinguishable.

,35 110 S. Ct. at 2734-35.
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Table One
Summary: Political Patronage and Free Association

"Policymakers"*
Government Action Non-Policymaking "Political Positions"
Based on Party Employees "Confidential Employees"
Affiliation "High-Level Employees"

Greatest Free
Dismissal of** Association
incumbent Protection II

I

Denial of job
promotions, III IV
privileges, transfers,
rehires from layoffs
On-the-job coercion
to support or join V VI
party

Least Free
New hiring VII Association

Protection
VIII

* The Court has used a variety of terms to indicate the class of government employees entitled to
less free association protection from patronage decisions, see Rutan v. Republican Party of Illi-
nois, 110 S. Ct. 2729, 2734-35 (1990); Elrod v. Burns, 427 U.S. 347, 367 (1975); Branti v.
Finkel, 445 U.S. 506, 518, 520 n.14 (1980). Justice Stevens shifted to the term "political posi-
tions" in Branti 445 U.S. at 518.
** For the purposes of this Table, "dismissals" will include those individuals who were not "reap-
pointed" to their positions by an in-coming administration of the other political party. The Court
has usually treated such "failure to appoint" situations as the equivalents of outright dismissals.
See, Branti v. Finkel, 445 U.S. 507, 512 n.6; Rutan v. Republican Party of Illinois, 868 F.2d 943,
954 (7th Cir. 1989).

Merging the two main variables in patronage cases in Table One
we arrive at an eight-way classification scheme for the situations that
arise in this area of the law. As a general observation, it can be said
that most courts will accord greater First Amendment protection to
those employees who fall near the upper-left corner of this Table, with
the least protection (if any) provided for those in situations resembling
that in the lower right corner.

It also should be noted that few courts have yet to make a distinc-
tion among policymakers in terms of the type of government action
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taken against them. Thus Types II, IV, VI, and VIII have generally
been considered together for First Amendment purposes.

The earliest precedents in this area, Elrod36 and Branti, 37 recog-
nized the existence of the distinction between the two broad classes of
employees represented by the Table's two columns, but dealt only with
the top-tier situation of outright dismissal. Taken together, those two
cases would extend First Amendment protection to what I have la-
belled as the Type I employee but deny this protection to the Type II
individual.

Litigation since these two landmarks has indicated that many
lower courts wished to extend First Amendment protection to situations
represented by at least some of the lower tiers of Table One. However,
few if any of these courts would favor extension of the Elrod-Branti
rule to those situations listed in the right-hand column of the Table.

The Rutan litigation provided the opportunity for the most thor-
ough discussion of these issues, and also helped produce the clearest
delineation of three distinct positions on extending First Amendment
protection downward in Table One. The Seventh Circuit opinion in
Rutan, while granting protection to Types I, III, and perhaps V situa-
tions, expressly refused to extend protection to situations represented
by Type VII. 1 8

The two main opinions from the Supreme Court in Rutan yield
the other two positions. Brennan's majority opinion would provide First
Amendment protection to all of the situations listed in the left side of
the Table, even Type VII which the Seventh Circuit was unwilling to
conclude was protected from patronage. Scalia and the other Rutan
dissenters would restrict First Amendment protection to those situa-
tions represented by the right-hand column. Thus we are left with three
well-argued opinions reaching very different conclusions on the scope of
First Amendment protection in this area.

The Brennan majority in Rutan was composed only of five justices.
Their opinion's continued viability in light of the increasingly conserva-
tive composition of the Court would appear dubious. If Rutan had
reached the Court a year later than it did, we could assume that the
position set forth in Scalia's dissent would be the majority rule today.

ISO Elrod v. Burns, 427 U.S. 347 (1975).
Branti v. Finkel, 445 U.S. 506 (1980).

.38 868 F.2d 943, 954 (7th Cir. 1989).
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Given the fragility of the Rutan decision, the issues raised by this
case cannot be considered settled. Instead, most of the arguments
raised by the numerous courts that have dealt with the problems in this
area remain open for discussion. Competing claims that political pa-
tronage is either salubrious or detrimental for our political system are
extremely difficult to assess. Extreme positions that completely reject
any place for political patronage or that embrace it as a vital compo-
nent of our political system seem equally inaccurate.

The efforts of the Seventh Circuit in Rutan are laudable for at-
tempting to find a median position between total rejection of patronage
and total judicial abdication of its role in supervising government ac-
tions arising from patronage decisions. The obvious difficulty with such
attempted compromises is that they are inherently less precise than the
absolute rules and fail to give sufficient notice to concerned parties.

The three positions on political patronage and free association that
emerged from the Rutan litigation do not exhaust the possibilities in
this area. An alternative not considered by the Court would be to grant
First Amendment protection to all situations except those involving new
hiring, viz. Types VII and VIII. This compromise approach would
maximize First Amendment protection for all individuals once em-
ployed by a government entity. It would abandon the distinction be-
tween "policymakers" and "non-policymakers" that has bedeviled the
courts for years without yielding satisfactory definitional guidelines.

This alternative would preserve patronage where it is most justifia-
ble: at the initial hiring stage. This would also help preserve the party
system by retaining the ability of parties to offer government jobs to
loyal supporters. This middle approach would have the advantage, from
a liberal perspective, of maximizing First Amendment protection by ex-
tending it to all public employees once they had been hired. It would be
appealing to conservatives through its preservation of patronage where
it is most important.

My alternative would have the advantage of clearly establishing
the scope of First Amendment protection for government employees. It
would avoid the inherent uncertainties accompanying those approaches
that rest on vague definitions of "policymaker" or "constructive dis-
charge." Instead, my suggestion would limit patronage to the relatively
identifiable action of initial hiring.

The biggest change that this proposed alternative would bring
about would be the inclusion of currently employed "policymakers"
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under First Amendment protection. This would mean that employee
Types II, IV, VI on the Table could not be fired or harassed while
employed on the basis of their political loyalties. Admittedly, this
would deprive state and local politicians of a potent tool for keeping
their high-level political appointees obedient. However, this loss could
be compensated for through more careful political recruitment by polit-
ical executives.

My approach does not represent a solution to all of the problems
in this area. However, it does address many of the key issues and
avoids the extreme choices presented by the Supreme Court in its
Rutan opinions. In any event, the debate over First Amendment rights
in public employment appears to be far from settled. A final resolution
will not be found until we make fundamental decisions concerning the
role of political parties in our political system.


