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1. PROBLEM STATEMENT

The appellant paid a high price for the orderly administration of
justice in Long v. Commonwealth,' when the Virginia Court of Ap-
peals, en banc, dismissed his appeal. Long's offense against order was
that his counsel sent his Petition for Appeal by ordinary mail and not
by certified or registered mail. The Petition for Appeal arrived at the
Clerk of Court's office when a petition sent by registered or certified
mail would have, but was held not eligible for the extension of time
statutorily provided for those other types of mail. Judge Benton's dis-
sent noted that the Majority's sua sponte dismissal did not address the
matter of the individual neglect by counsel or serve to deter such ne-
glects in the future.2

Long was a criminal case but problems like this are not limited to
criminal cases. One difference between civil and criminal cases is that
ineffective assistance of counsel in criminal cases may have a Sixth
Amendment constitutional dimension, whereas any such dimension in
other criminal cases, and in all civil cases, must be found in the due
process clause of the Fifth and Fourteenth Amendments. Since that
difference is not consequential here, civil and criminal cases will be
treated with a postulated equality of values among life, liberty and
property interests under the Constitution.

Doubtless, some litigants personally engage in falsehood, obstruc-
tionism or culpable neglect, and these wrongs should be forcefully pun-
ished. More often, however, unwitting litigants suffer summary damage
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1975; J.D., Dickinson School of Law, 1955; M.A., Fletcher School of Law and Diplomacy, 1964;
A.B., Dickinson College. Many general themes of this work were presaged in Note, Negligent
Litigation and Relief from Judgments: The Case for a Second Chance, 50 S. CAL. L. REV. 1207
(1977).
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to their causes of action and defenses because their attorneys fail in
some professional duty of research, alertness, or diligence. In many
such cases, the attorney's dereliction is obscured because it was not
immediately determinative of the cause, as in a missed objection to a
discovery proposal. Such losses of legal position usually mean that real
costs fall on the wrong activity and that reprehensible professional con-
duct remains underdeterred.3 Festering sores like that are a threat to
the body politic and should not be ignored.

This dichotomy between immediate and ultimate loss is developing
starkly in federal civil practice and there are parallels in the criminal
process. Procedural rules that are immediately preclusive of a cause of
action or a defense, such as those imposing default, are in the first
group. Those which are only potentially preclusive, such as loss of an
instruction for failure to request it, are in the second.4 Rule 60(b) of
the Federal Rules of Civil Procedure, which permits equitable relief to
a party or a party's legal representative from the effects of final orders
only, reflects this dichotomy. Relief may be granted under that rule for
six sets of reasons but only the first set, "mistake, inadvertence, sur-
prise, or excusable neglect . . ." is of interest here.5

In contrast, contemporaneous objection and timely submission
rules are not usually "final" as to the cause when invoked although
they may have a final effect, as in Long. Usually the case will go on
after counsel's untimely submission of a request for an instruction or a
failure to object to hearsay evidence. Although the application of such
rules has a high potential for devastating effects on the ultimate dispo-
sition of the cause, as when a jury deliberates without a crucial instruc-
tion, counsel's error is unnoticed and the unaware client bears the bur-
den of a diminished outcome or an unjust judgment.

This paper will describe a variety of attorney neglects as they oc-
cur under rules that are "final" and those that are "not final" in civil
and criminal cases. It will then argue that the preclusive attribution of
counsel's fault to the client - usually spoken of herein as a forfeiture -

' Malpractice actions are too costly, even when they work. See infra part 7.
' Rule 60(b) practice will be discussed in part 3, and "non-final" rules will be introduced

part 1.1, infra.
I The quote is from Rule 60(b)(1). Subsection (6) permits relief for other good causes than

those specified in the preceding five subsections. It is invoked in counsel cases by courts which feel
that subsection (1) relates only to party neglects. E.g., United States v. Cirami, 563 F.2d 26 (2d
Cir. 1977). Generally, the cases are interchangeable for present purposes.
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is a denial of due process of law. That argument flows from the pro-
positions that the cause of action, issue, or defense forfeited may have
been a property, liberty, or life interest; that the system has resources
to remedy attorney derelictions that can be invoked more cheaply than
malpractice actions or total forfeitures; and that, even when technically
possible, the malpractice alternative is a problemmatic and inefficient
resource. The argument will define statistical trends in the use of Fed-
eral Rule of Civil Procedure 60(b), both in overall application and as
applied to attorney neglects. These trends show an increasing, but not
universal, awareness among federal courts that it is unfair to impose
the costs of attorney neglects on unwitting clients. That unfairness and
the existence of feasible alternatives to summary preclusion makes such
preclusion a deprivation of due process. Procedural solutions will be
proposed.

1.1. Rules are Needed and Basically Sound

1.1-1. Definition

A non-final procedural rule of preclusion is one that ends consider-
ation of an issue in a case because the proponent of the issue has failed
to plead to it, to request the court to do something, or to object to an
action taken by the court, or an opponent. Failures to object to prof-
fered evidence or proposed instructions at trial will bar appellate con-
sideration of those issues under a "contemporaneous objection" rule
typical of this group. Similarly, failure to offer an item of evidence or
to propose an instruction on time will preclude later consideration of
the item. Thus, the issue usually comes up on appeal and the focus is
on an event or non-event at the trial level. Such rules may also operate
from one stage of the trial process to another and from one stage of the
appellate process to another. In most jurisdictions, the failure to state
an assignment of error in a timely fashion will bar later consideration
of the issue.

In much of the following discussion the contemporaneous objection
rules will be a proxy for the whole body of non-final rules of preclusion.

1.1-2. Policy

The contemporaneous objection rule "has its basis in orderly pro-
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cedure as well as in elementary justice."6 It serves orderly procedure by
bringing all important issues into the record at appropriate places and
it serves justice by protecting an unsuspecting party from a surprising
requirement to contend for a point on appeal without having had an
opportunity to build a record below. 7 There are similar bases for the
rule in federal practice. Application of contemporaneous objection rules
provides the trial court a timely opportunity to correct its own errors
and to prevent trial counsel from "sandbagging" an opponent by delay-
ing consideration of known errors until only draconian remedies like
appellate reversal are possible."

These rules express sound policy. The forum of the trial is the best
place to obtain a decision about adversarial issues; there is no witness
box in the appellate courtroom. If errors have occurred before the end
of the trial process, the trial judge has a wide panoply of corrective
actions that can be taken at low cost. These actions may include cura-
tive instructions, ancillary proceedings, and restriction or enlargement
of ordinary practices relating to evidence, trial order and argument."
There is a period during which the trial may be reopened or started
anew. Finally the trial court is designed to respond to issues raised
there by the development of facts, arguments and decisions in a record
composed for an informed appeal.

The pragmatic functions of contemporaneous objection and timely
submission rules were well set out in United States v. Astling ° where
the trial court had stricken testimony offered as reputation evidence.
After the jury retired, defense counsel asked the court to reopen the
case to admit the same testimony as opinion evidence concerning the
veracity of another witness. The court refused the request despite the
trial judge's observation that he might have allowed the testimony into
evidence if the request had been timely. Affirming that ruling, the
Court of Appeals said: "The purpose of this rule [51] is to assure that

6 13 CYCLOPEDIA OF FEDERAL PROCEDURE, § 59.01, (3d ed. 1987) (citing Ramming Real
Estate Co. v. United States, 122 F.2d 892 (8th Cir. 1941)).

' Id. (citing Hormel v. Helvering, 312 U.S. 552 (1941)).
8 Id.
' The basic rule also deters such crudities as "preserving an appellate issue" by not raising a

warranted objection at trial, thereby "trapping" the trial judge. Simmons v. Commonwealth, 371
S.E.2d 7, 10 (Va. Ct. App. 1988) (citing Marshall v. Goughnour, 269 S.E.2d 801, 804 (Va.
1980)).

10 733 F.2d 1446 (1lth Cir. 1984).
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the trial judge makes an informed decision, and to allow the judge and
opposing counsel to take whatever corrective action is needed.""

This rule serves additional purposes. It prevents a party from spec-
ulating with the verdict by waiting to disclose error until after an ad-
verse outcome occurs. 2 It also gives counsel an opportunity to make a
record concerning utterances, body language and other events that may
escape the court reporter.13 In a fair example of this additional pur-
pose, consideration of the denial of defendant's motion to strike the
prosecution's evidence as the product of an illegal arrest was precluded
by the fact that the motion was not made until after the prosecution
rested. Counsel asserted that an agreement had been reached with the
Commonwealth preserving all motions, objections and exceptions from
the first trial of this case but the agreement had been reached in cham-
bers and was not of record. Accordingly, the conviction was affirmed,
though a reversal was in sight."

Many cases holding attorneys liable for errors in pleading date
from the last century when rules and practices were stricter.15 None-
theless, failures of timeliness are still actionable,'" as are failures to
allege strict liability where appropriate,' 7 and filing a writ of attach-
ment in the wrong county.' Instances of these and other errors will be
discussed below.

1.2. Types of Misconduct Leading to Forfeitures

1.2-1. Failures of Timeliness

"The most frequently alleged error in a legal malpractice action is
the failure of an attorney to comply with a time limitation."' 9 This is
not a new problem; negligent delay has been recognized as actionable

Id. at 1459.
,z 3A CHARLES A WRIGHT. FEDERAL PRACTICE AND PROCEDURE, § 842 (2d ed. 1982)

[hereinafter WRIGHT].
13 Id.
" Tomlinson v. Commonwealth, 380 S.E.2d 26, 31 (Va. Ct. App. 1989).
15 RONALD E. MALLEN & JEFFRY M. SMITH, LEGAL MALPRCTICE § 24.23 (3d ed. 1989)

[hereinafter MALLEN & SMITH].
11 E.g., Rosnick v. Marks, 357 N.W.2d 186, 188 (Neb. 1984) (claim for failure to file an

amended pleading was barred by a statute of limitations).
" E.g., Cook v. Connolly, 366 N.W.2d 287 (Minn. 1985).
IS See Dura-Bilt Remodlers, Inc. v. Albanese, 382 N.Y.S.2d 455 (1976).
" MALLEN & SMITH, supra note 15, § 19.3.
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since the formative years of our system, as in Cox v. Livingston where
counsel failed to proceed on a note, causing loss of the client's cause of
action.20 Missing a time limit is not usually negligence per se, and may
be seen as non-chargeable, judgmental error in appropriate cases."
Causes of action have been recognized for a variety of delays in start-
ing many kinds of proceedings. These delays may result in extinction of
a client's cause of action by expiration of the statute of limitations, loss
of property rights or substantial penalties and vulnerabilities.2 2 Mallen
& Smith illustrate the extent of this issue by cases collected from thirty
one jurisdictions in the United States. These cases include failure to
request a hearing before an administrative law judge of the Social Se-
curity Administration, 23 failure to file an antitrust action,24 failure to
schedule a debt so that it will be discharged in bankruptcy, 25 failure to
file patent applications and amendments on time,26 and the failure to
record the purchase of an interest in realty, thus making it liable to
third party claims. 27

1.2-2. Failures of Timeliness, Law Office Administration

Civility and tolerance of each other's problems are encouraged
within the profession, but impatience with bad office management is
increasing rapidly. Failures of pretrial timeliness are not excusable be-
cause the lawyer relied on the court to tell him of the trial status 28 or
because he had a heavy caseload.29

20 Cox v. Livingston, 2 Watts & Serg. 103, 106-07 (Pa. 1841).
"' MALLEN & SMITH, supra note 15, § 19.3, n.16.
22 E.g., Rekeweg v. Federal Mutual Ins. Co., 27 F.R.D. 431 (N.D. Ind. 1961).
23 Philips v. Clancy, 733 P.2d 300, 307 (Ariz. Ct. App. 1986) (reversing trial court's entry of

summary judgment for defendant and remanding for trial of negligence issue: determination of
what the law judge's determination might have been is a matter of fact for the jury at the mal-
practice trial).

24 See generally, Olson v. Wheelock, 680 P.2d 719 (Or. Ct. App. 1984).
20 Biberstine v. Woodworth, 265 N.W.2d 797, 799 (Mich.Ct. App. 1978), aff'd, 278 N.W.2d

41 (Mich. 1979).
20 See generally, Pelton v. Andrews, 74 P.2d 528 (Cal. Ct. App. 1937).
27 Modica v. Crist, 276 P.2d 614, n.2 (Cal. Ct. App. 1954).
20 MALLEN & SMITH, supra note 15, § 24.14 (1989), but the authors point out that one may

safely rely on official court publications, citing Ferrel v. Haas, 220 S.E.2d 771 (Ga. Ct. App.
1975).

2' In re Fraser, 523 P.2d 921, 925 (Wash. 1974). Practice under the Bankruptcy Rules is not
dissimilar. Mere administrative problems in counsel's office are insufficient, even where the appeal
was only one day late. In re W & L Associates Inc., 74 B.R. 681 (E.D. Pa 1987). Also insufficient
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1.2-3. Lack of Diligence

Failure to prosecute a filed claim with diligence may cost the cli-
ent a cause of action. Failures in this group include failure to comply
with discovery requirements, inordinate delay and failure to appear at
trial. Mallen & Smith describe this group of failures as "almost as
prevalent" among malpractice claims as missing a statute of
limitations."

1.2-4. Conduct Under the Federal Rules of Evidence

Most rules of evidence are rules of preclusion: combined they con-
stitute the largest set of court rules imposing forfeitures upon litigants
for the acts of counsel. Their operation is described in Federal Rule of
Evidence 103:

(a) Effect of erroneous ruling. Error may not be predicated upon a ruling
which admits or excludes evidence unless a substantial right of the party is
affected, and
(1) Objection. In case the ruling is one admitting evidence, a timely objection
or motion to strike appears of record, stating the specific ground of objection,
if the specific ground was not apparent from the context; or
(2) Offer of proof In case the ruling is one excluding evidence, the substance
of the evidence was made known to the court by offer or was apparent from
the context within which the questions were asked.

These rules preclude the assertion on appeal that exclusion of cer-
tain evidence was error unless one of two crucial conditions has been
met. For by now familiar reasons, the unsuccessful opponent of admis-
sion must have objected with specificity before the evidence was admit-
ted. 1 This will create a record ripe for review because it contains the
evidence in question, the litigant's opinions about it and the action of
the trial judge in the context of the whole trial. On the other hand, the
unsuccessful proponent of evidence may not assert error on appeal un-

is the misunderstanding of an associate in counsel's office who relied on the 30 day period of
ordinary civil appeals rather than the special 10 day period in bankruptcy proceedings. In re
Tinnell Traffic Services, Inc., 43 B.R. 280 (Tenn. 1984).

'o MALLEN & SMITH, supra note 15, § 24.14.
a' It is generally sufficient to refer to the rule of evidence upon which admission or rejection

depends; otherwise, the trial court must be alerted to the specific issue of admissibility raised or
the error will not be preserved. Huff v. White Motor Corp., 609 F.2d 286 (7th Cir. 1979).
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less the record contains the substance of the evidence offered, as by a
special "offer of proof." When that has been done the record will again
be ripe for review of the trial judge's action in complete context. 2

State practice is not dissimilar. Not only must timely and positive
objection be made to proffered evidence, but the objection must also
include a statement of the specific grounds upon which it is based. 3

1

1.2-5. Conduct Under Federal Rule of Civil Procedure 46

The contemporaneous objection rule, Rule 46, is applied most fre-
quently in matters relating to rulings on evidence and improper argu-
ment of counsel.3 4 However, Wright notes that the rule may apply to
"all kinds" of trial rulings, such as the exclusion of the public from a
trial, jury behavior, the judge's failure to make findings, impoundment
of records and judicial misconduct.3 In addition to choosing a proper
target for objection, counsel's tasks include offering the objection on
time, with a correct and specific statement of the basis for the objec-
tion. A short discussion of each of these requirements will show the
types of losses that can be suffered under this rule.

The need for a timely first objection is clear in the language of the
rule. The need for timely repetition of an objection may not always be
so clear, particularly in favorable rulings at earlier proceedings that
may not always be preserved. The better rule is that counsel need not
repeat objections at trial to the introduction of evidence that was the
subject of unqualified and unconditional rulings based on briefs and
argument at a pretrial suppression hearing. 36 Nonetheless, astute coun-
sel would probably find a way to remind the trial judge of that earlier
ruling without being in the position of "taking an exception."

Completeness is an aspect of the requirement for timeliness. Ob-
jections must be fully stated when made: "improved" objections remain
barred. For example, trial objections "to the form" and "to the sub-
stance" of a hypothetical question put to an expert witness are insuffi-
cient for generality under Rule 46. Such generality cannot be success-

2 This rule, too, is subject to a "plain error" exception, as will be discussed infra part 5.
" State practice is not dissimilar, e.g., Jackson v. C & 0 Ry. Co., 20 S.E.2d 489, 492-93

(Va. 1942): Warren v. Warren, 24 S.E. 913, 914 (Va. 1896).
" Criminal Rule 51 is the same as Civil Rule 46.
35 WRIGHT, supra note 12, § 842.
" American Home Assurance Co. v Sunshine Supermarket, Inc. 753 F.2d 321, 324-25 (3d

Cir. 1985).
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fully improved in an appellate brief by the particularization that the
questions called for factual, not hypothetical, answers. 7

Specificity of the grounds for objection is a second thematic imper-
ative under Rule 46, though not unrelated to the requirement for com-
pleteness. It simply must be insufficient to invite the appellate court to
search the record for error without saying why and where.38 Accuracy
is akin to specificity in this context. If a party objects on the wrong
grounds at trial, new assertions of error will not be considered on ap-
peal even if adequate grounds for objection, e.g., hearsay, existed.39

1.2-6. Failure to Interrupt an Opponent's Argument

The press for timeliness is causing many modern issues of civility
and advocacy to come into focus as cases grapple with error in coun-
sel's arguments. In United States v. Pool4" there was contention over
the defense's right to an entrapment defense. During the discussion of
instructions the government expressed its reservations and the judge
admonished defense counsel to avoid the issue. Defense counsel did not.
The government renewed its objections at the end of defense counsel's
argument, a delay that defendant on appeal characterized as untimely.
The appeals court affirmed the trial procedure, saying that "[i]t was
not necessary for the government to interrupt . . . counsel in mid-sen-
tence to preserve its objection.""'

Although traditions of civility suggest that opposing counsel have
an opportunity to finish an argument without interruption for objec-
tions, more recent cases make such deference an expensive luxury. In
Cheng v. Commonwealth, the Commonwealth's attorney argued evi-
dence that had been ruled inadmissible and testified by disassembling a
weapon in front of the jury while arguing in rebuttal. Defense counsel
did not object to the use of the inadmissible evidence and did not follow
up on his objection to the disassembly of the weapon by requesting a
cautionary instruction or by requesting a mistrial before the jury re-
tired. 2 The failure to interrupt in cases like this may incur incalculable

'7 Reck v. Pacific-Atlantic S.S. Co., 180 F.2d 866, 870 (2d Cir. 1950).
' Koolvent Metal Awning Corp. of America v. Bottom, 205 F.2d 209, 214 (8th Cir. 1953).

Knight v. Loveman, Joseph and Loeb, 217 F.2d 717, 719 (5th Cir. 1954).
o United States v. Pool, 660 F.2d 547 (5th Cir. 1981).

41 Id. at 558.
1 Cheng v. Commonwealth, 393 S.E.2d 599, 605-06 (Va. 1990).
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costs.

1.2-7. Ignorance

In addition to untimeliness or lack of diligence, the attorney negli-
gence alleged may be a failure to recognize a defense, as where the
action was against a corporation and its president on a note and coun-
sel failed to observe that the president had signed it only in his repre-
sentational capacity. 3 That failure resulted in liability for the president
where none should have existed. Also, failure to do things like filing a
lis pendens or proper attachment orders may result in loss of assets
that could have been protected from seizure or that would otherwise
have been available for the satisfaction of a judgment."

1.3. Failures to Object That Do Not Cause Forfeitures

1.3-1. Types of Errors

Lack of jurisdiction and the failure of a criminal charge to state
an offense are errors that may be raised anytime during trial or appeal.
Additionally, the administration of justice in a human society is not an
exact science so mistakes occur. To prevent general rules from becom-
ing instruments of oppression in individual cases, to preserve the moral
legitimacy of those who judge their peers, and to foster the reputation
of the court in the community, the judges need some safety valve power
to correct those mistakes. Traditionally that power was provided by a
family of rules permitting correction of "plain error,"' 5 even though
requirements for timely objection to evidentiary rulings or counsel con-
duct had not been met. 6 The same power of review over plain errors as
to instructions was used sparingly in the past but the current trend is
toward more frequent use."

" Budd v. Nixen, 491 P.2d 433 (Cal. 1971).
" MALLEN & SMITH, supra note 15, § 24.20.
"b 13 CYCLOPEDIA OF FEDERAL PROCEDURE, supra note 6, § 59.01, n.4 (citing United States

v. Socony-Vacuum Oil Co. 310 U.S. 150 (1940)).
" Robert J. Martineau, Considering New Issues on Appeal: The General Rule and the Go-

rilla Rule, 40 VAND. L. REV. 1023, App. I & 11 (1987) (discusses state and federal practice)
[hereinafter Martineau).

" 9 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE §
2558 (noting Stewart v. Hall, 770 F.2d 1267 (4th Cir. 1985)) [hereinafter WRIGHT & MILLER].
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1.3-2. Various Descriptions of Noticeable Error

Despite substantially coterminus doctrine and practice, state and
federal courts use a variety of formulations to say that certain errors
will be noticed on appeal whether raised below or not. Those errors are
variously described as "fundamental and highly prejudicial," "threaten
a miscarriage of justice," "plain error,"48 and requiring correction "to
meet the ends of justice,' '4  or "for cause shown." 0 The nature and
quality of the errors that warrant notice are much more consistent from
case to case than this terminological morass would indicate.

1.3-3. Good Cause

The common threshold for noticing these errors is "good cause."
Counsel may avoid the severe impact of this rule under its own terms
by showing that there was good cause for not raising the issue below.
An intervening change in applicable law may explain such a failure, as
where the issue was not decided in defendant's favor by the Supreme
Court of the United States until after the instant trial. 51 If the appel-
late court finds that the trial court had such a settled position that
adding objections below would have only engendered further refusals, it
may consider those new grounds for the first time on appeal.52

An appellate court will usually not presume that counsel over-
looked a fundamental issue. For example, in Miller v. Commonwealth,
a court of appeals treated as timely a motion for mistrial made after

48 See e.g., Morrow v. Greyhound Lines, Inc., 541 F.2d 713 (8th Cir. 1976), Freifield v.
Hennessy, 353 F.2d 97 (3d Cir. 1965).

" This exception is narrow and is to be used sparingly. Brown v. Commonwealth, 380 S.E.2d
8, II (Va. Ct. App. 1989).

0' Criminal Rule 12(f) equates failures to object or request with waivers, but permits a court
to override the waiver "for cause shown." In the leading case of United States v. Hall, the defend-
ant was found guilty of possession of a sawed-off shotgun after trial to a jury. United States v.
Hall, 565 F.2d 917 (5th Cir. 1978), followed in In re Olmstead, 608 F.2d 1365 (10th Cir. 1979)
(bankruptcy case) and United States v. Soto, 591 F.2d 1091, 1098, n.4 (5th Cir. 1979) (search
and seizure) as to the general rule. Although no pretrial motion to suppress the evidence had been
made in Hall, the trial judge allowed a suppression motion to be litigated at trial. The trial
judge's reason, to avoid penalizing defendant for the inadvertence of counsel, was approved by the
Court of Appeals as a proper invocation of Rule 12(f). Hall, 565 F.2d at 920, (citing Glisson v.
United States, 406 F.2d 423, 425 (5th Cir. 1969) for the general power of trial judges). The court
in Hall did not enlarge on its finding of counsel "inadvertence," probably because it denied the
motion to suppress.

Snurkowski v. Commonwealth, 341 S.E.2d 667, 669 (Va. Ct. App. 1986).
8 M.E.D. v. J.P.M., 350 S.E.2d 215, 221 (Va. Ct. App. 1986).
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the jury was sworn although the basis for the motion was conduct that
occurred much earlier in the proceedings. The Virginia Court of Ap-
peals assumed that counsel did not notice that his client was brought
into court in leg irons to remain in front of the jury panel during ar-
raignment and jury selection. 53

2. THE TRADITIONAL AMERICAN VIEW OF COUNSEL

ERROR

2.1. The Rule of Link v. Wabash R.R. Co.

A litigant may lose a cause of action or defense upon failure of
counsel to prosecute in a timely manner. In the leading case, Link v.
Wabash R.R. Co.,5" Link's counsel did not respond fully to a trial
judge's call for a pretrial conference in a personal injury case that had
been on the docket for six years. That trigger caused the trial judge to
dismiss the action with prejudice, even though Link was not a case of
egregious counsel misconduct. The first three years after filing had
been occupied by defendant's motion for judgment on the pleadings, a
grant of that motion and plaintiff's successful appeal; the last three
years with ordinary manueverings by both sides.55 Justice Harlan, for
the four-member majority, 56 upheld the dismissal on a finding of fault.
First, he acknowledged that "the fundamental requirement of due pro-
cess is an opportunity to be heard upon such notice and proceedings as
are adequate to safeguard the right for which the constitutional protec-
tion is invoked."' 57 He then noted that the principle is not dispositive in
all cases: the basic rule has a well-established corollary that the oppor-
tunity to be heard may be forfeited by party fault. 58 In deciding net
fault in this due process context, Justice Harlan continued, stating that
the trial court must first consider "the knowledge which the circum-
stances show such party may be taken to have of the consequences of

" Miller v. Commonwealth, 373 S.E.2d 721, 723 (Va. Ct. App. 1988).
", 370 U.S. 626 (1962).
5 Id. at 638-40 (Black, J., dissenting).
6 The decision was 4-3, Justices Frankfurter and White did not participate, the Chief Jus-

tice, Justice Black and Justice Douglas dissented.
" 370 U.S. at 632 (quoting Anderson National Bank v. Luckett, 321 U.S. 233, 246 (1944)).
"8 The tradition has been more recently summarized. Boddie v. Connecticut 401 U.S. 371,

377-79 (1971) (citing Windsor v. McVeigh, 93 U.S. 274, 277 (1876) (default judgment after
timely notice ignored) and Hammond Packing Co. v. Arkansas, 212 U.S. 322, 351 (1909) (default
judgment for failure to produce evidence)).
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his own conduct.""0 After that, the court must consider whether other
remedies were available to the party but not used.6"

Link's counsel unwisely waited until the last minute to tell the
United States district court judge that he could not come to the judge's
conference about the oldest case on the federal docket because he was
busy in state court. Justice Harlan found no abuse of discretion by the
federal judge who saw those particulars as absolute fault. The principal
emphasis in his rationale was upon the relative fault of plaintiff and
defendant as to those points. He went on to discuss the possible injus-
tice to the party who lost his cause of action because his lawyer was
neglectful; that discussion was short and brutally assertive. It began
with the observation that "[tihere is certainly no merit to the conten-
tion that dismissal of petitioner's claim because of his counsel's unex-
cused conduct imposes an unjust penalty on the client."6 The four rea-
sons advanced for this certainty were that the client was bound by
notices given to and by the acts of his freely chosen lawyer-agent;62

there should not be a lesser effect for property interests than existed in
criminal cases where liberty was at stake and the client was limited to
a remedy in malpractice for counsel neglect;63 keeping this suit alive
would visit the sins of plaintiff's counsel upon the defendant;64 and for-
feiture here would be consistent with practice before the Supreme
Court in acting on petitions for certiorari filed out of time.65

These assertions swept away the whole question about visiting the
errors of the lawyer upon the client. In American litigation it is disin-
genuous to speak of the freedom to hire a lawyer as if litigants had a
set of rational alternatives. One is as free to dump all one's assets into a
volcano as to proceed pro se in an important matter. It is the reality of
compulsion that gives the lie to the further assertion that one client's

370 U.S. at 632.
60 Id. The Court found that Link had no right to notice and hearing on the facts and that

Civil Rule 60(b) provided a way to reopen the trial judment on the ground that it had been
inadvisedly entered. Link had not tried the Rule 60 procedure.

61 Id. at 633.
62 Id. at 633-34.
63 Id. at n.10.
64 Id.
60 Id. The only one of Justice Harlan's arguments in Link which is not a simple assertion of

the status quo is that the defendant would be made to suffer if relief were to be granted. That may
be so, but it is a matter susceptible to investigation and accomodation, as will be discussed in Part
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act in hiring a lawyer is the cause of that lawyer's professional neglect.
Philosophically, so are the procreative acts of that lawyer's parents a
"cause," but the issue here is legal cause. Moreover, there are not just
two innocent parties in the Link scenario; besides the litigants, there is
an accountable and available causer whose activities are insurable. Jus-
tice Harlan's placement of the potential loss in Link upon the litigants
survives, 8 but the harshness of his results breeds circumvention of his
rules.

2.2. Is the Lawyer Only an Agent?

Attorneys were no more the mere commercial agents of their cli-
ents before Link than they are today.67 However, the distinction be-
tween lawyers and agents is clearer today because of universally en-
forced codes of attorney conduct and statute law which make the
attorney an independent contractor, if the metaphor must be extended.
Moreover, the attorney's duty in both civil and criminal cases to advise
the tribunal of controlling adverse law and of other things that might
affect the litigation is a status duty of a type unknown in the law of
agency.68

In a criminal case the client has a few personal rights, such as the
decision about pleading guilty and whether to take the stand, but the
attorney controls all other battle decisions, e.g., choosing to call or not
call non-party witnesses and deciding which issues to argue on appeal.69

Counsel's separate status before the court is nowhere clearer than in a
case where the client wishes to call witnesses who will perjure them-
selves. In deciding that counsel had independent responsibilities in such
circumstances, the Supreme Court of Colorado said:

Defense counsel is not the alter-ego or mouthpiece of the accused, but is a
trained advocate charged with representing an accused within the parameters
of the Code of Professional Responsibility and according to his obligations as
an officer of the court . . . . When defense counsel makes an informed and
intelligent decision as to the witnesses who are to be called, it is not error that

Pittsburg Towing Co. v. Mississippi Valley Barge Line Co., 385 U.S. 32 (1966).
See generally 2 FLOYD R. MECHEM, THE LAW OF AGENCY, § 2145 (2d 1914).
See generally Fusari v. Steinberg, 419 U.S. 379, 391 (1975) (Burger, C.J. concurring);

MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3 (1983).
69 JOHN L. COSTELLO, CRIMINAL LAW AND PROCEDURE IN VIRGINIA, §§ 66.1 - 66.3 (1991);

MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.2(a) (1983).
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the decision was based on ethical considerations.70

This duty to protect the court from fraud is superior to the consti-
tutional right of an accused person to present a defense if the accused
intends to lie on the stand. Counsel must not only avoid participation in
the fraud but must also tell the court that perjury is about to be com-
mitted.71 This duty may have to be met in open court in circumstances
that announce the client's intention to the trier of fact.7 2

Another non-agency aspect of the attorney-client relationship in
criminal cases is that the parties are not always free to sever their rela-
tionship, even when disputes of the most fundamental nature arise.
Counsel may be ordered not to withdraw although the client wishes to
testify against advice, and the client may be forced to proceed with
counsel he would rather discharge.73 By a similar token: What kind of
principal is a client whose attorney may be taken away because the
attorney may become a witness in the case? 74

In a civil case, the client controls the ultimate decision to settle or
pursue a cause of action, 5 but he has that choice only after counsel has
decided that the cause is not so frivolous as to require abandonment.76
Civil clients are also subject to counsel's power to enter a stipulation
dispositive of issues critical to the cause.77

Courts probably prefer the status-oriented view of the attorneys
before them to an agency view. 78 The status view allows courts to shape

71 People v. Schultheis, 638 P.2d 8, 12 (Colo. 1981). Judge Erickson continued in that opin-
ion to hold that it was within the discretion of the trial judge to require the accused to continue in
the case represented by the same counsel who had refused to call his witnesses. Id. at 15.

7 Nix v. Whiteside, 475 U.S. 157, 168 (1986).
72 United States v. Henkel, 799 F.2d 369, 370 (7th Cir. 1986), cert. denied , 479 U.S. 1101

(1987).
" E.g., State v. Luker, 310 S.E.2d 63 (N.C. Ct. App. 1983).
" See generally United States v. McKeon, 738 F.2d 26 (2d Cir. 1984); MODEL CODE OF

PROFESSIONAL RESPONSIBILITY DR 5-102(A) (1980).
75 MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.2(a) (1990).

I Id. Rule 1.2(e).
E.g., Bauer v. Harn, et al, 286 S.E.2d 192, 194 (Va. 1982) (A stipulated definition of

"invitee" determined an issue concerning the power of the board of a planned community to sell
user permits for its recreational facilities).

78 It may be thought remarkable that such views are voiced in an era when the Supreme
Court has said that to term the lawyers "noncommercial is sanctimonious humbug," CHARLES N.
WOLFRAM, MODERN LEGAL ETHICS § 1.5, quoting Bates v. Arizona State Bar, 533 U.S. 350, 368
(1977). At least one state supreme court has said that "the lawyer sells legal services and the
client purchases them." Id., quoting DeBakey v. Staggs, 605 S.W.2d 631, 633, (Tex. Ct. App.
1980), affm'd. 612 S.W.2d 924 (Tex. 1981).
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the growing concept of the lawyer in the marketplace according to
principles of professional self-regulation, whereas the agency view
brings much baggage that is not necessarily applicable or desirable
from the common law of commerce. For example, a commercial agent
may serve two principals routinely, whereas a legal agent usually may
not. The Link analysis ignored the possibility of dual agency, making it
an imperfect borrowing. If defense counsel is a dual agent, as the inef-
fective assistance of counsel cases strongly suggest, the Link analysis
has vastly different effects than those contemplated by Justices
O'Connor and Harlan. This matter will be discussed in part 4.3.

Doubtless there are many cases where some desired outcome is as
easy, or easier, to explain in terms of the law of agency than in terms
of the less-well-understood status of an attorney. One borrowing that
most courts would be reluctant to discard is the application of the doc-
trine of apparent agency that operates to bind a client to a settlement
after the client has held the counsel out as the client's representative.7 9

Another borrowing is the rule that the client is bound by the state-
ments of counsel during the proceeding, even where the attorney's
statement that his client would not testify fixed the client's "refusal"
for purposes of a later civil contempt proceeding."0 Those outcomes
tend to be fair and just in terms of the practical administration of the
system. Why not just admit that the burden of such costs is imposed on
the client rather than pretend that the client willingly chose it? Al-
though this is a brutal approach, that admission would avoid pretense
and undisciplined borrowing from unrelated legal concepts.

In a case that may be a harbinger of courts' open preference for
the status view, the Supreme Court of West Virginia chose the status
analysis when an unincorporated association sought to avoid an adverse
ruling it suffered after its lawyer brought suit. Although there was ap-
parent authority, the court did not find counsel's power to place the
association in jeopardy of an adverse determination in agency doc-
trines. Instead, the court found a presumption of authority and integ-
rity flowing from the status of the attorney as an officer of the court.8"

" E.g., Wong v. Bailey, 752 F.2d 619, 621 (11 th Cir. 1985) (citing Stone Mountain Confed-
erate Monument Association v. Smith, 153 S.E. 209, 211 (Ga. 1930)); International Telemeter
Corp. v. Teleprompter Corp., 592 F.2d 49 (2d Cir. 1979).

80 United States v. Johnson (Appeal of witness Neal), 752 F.2d 206, 210 (6th Cir. 1985)
(citing 4 Weinstein and Berger, WEINSTEIN'S EVIDENCE, § 801(d)(2)(C)[01] at 210-11 (1984).

" Chesapeake & Ohio System Federation, Brotherhood of Maintenance of Way Employees
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"[T]he lawyer-client relationship is not one relationship, it is several." 82

Those relationships include interacting with the client who employs
counsel, acting for the client who needs representation and performing
a variety of systemic duties originating in the lawyer's status as such.
Inside the relationship, but not as a contracted-for part of it, the lawyer
will do, or refrain from doing, things from a sense of duty without re-
gard to compensation. Investigation of the interplay among these forces
is fascinating work, but not necessary here. This discussion is based on
the realization that the lawyer has duties and powers that do not flow
from the client or the relationship they have entered. Thus, the lack of
control of the client over the "employee" means that it is not "fair" to
visit deprivation upon the substantial interests of the client for minor
shortcomings of independent counsel.

2.3. The Status of Link

Link involved assertedly egregious misconduct by counsel that the
trial court "corrected" by dismissing the client's action. As noted, that
creates a forfeiture rule which many courts now find difficult to fol-
low.8 3 Nonetheless, Mallen & Smith record that leaving the client to
his malpractice action is the current practice: courts nationwide are
only following "the ordinary rules of agency."84

The author's investigation into the practices of federal courts in
granting relief from final orders, such as default judgments, will be de-
scribed in part 3. Preliminarily, that investigation showed that Link has
been used sparingly in cases involving requests for relief based on coun-
sel neglect. It is not, however, a dead issue. During the period 1981-
1990, 216 cases considered grants of relief from final orders for attor-
ney neglect. Nineteen cases invoked Link by name to forestall the re-
quest. It may be significant that four such events happened in each of

v. Hash, 294 S.E.2d 96, 100 (W.Va. 1982) (citing State v. Ehrlick, 704, 64 S.E.2d 935, 937 (W.
Va. 1909)).

" L. RAY PATTERSON, LEGAL ETHICS: THE LAW OF PROFESSIONAL RESPONSIBILTY § 2.01
(1982).

83 The Third Circuit, for example, requires "doubtful cases to be resolved in favor of the
party moving to set aside the default judgment." United States v. $55,518.05 in U.S. Currency,
728 F.2d 192, 194-95 (3d Cir. 1984). The Seventh and Fifth Circuits, however, see the Rule
60(b)(1) remedy as extraordinary and one to be granted only in exceptional circumstances. Spika
v. Village of Lombard, Ill., 763 F.2d 282, 285 (7th Cir. 1985); Pryor v. United States Postal
Service, 769 F.2d 281, 287 (5th Cir. 1985).

" MALLEN & SMITH, supra note 15, § 2.33.
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the last two years of the period. 85 Among the conditions energizing this
study is the fact that during the same period, relief was granted in
eighty cases despite Link.

Today, as noted above, some courts follow Link unabashedly.
Others refrain from citing it, but decide cases according to Link in-
spired policy grounds. The modern trend is to decide according to prin-
ciples of justice derived from the 1938 rules. Modern courts are also
realizing that leaving an injured client to his malpractice action saves
no judicial time. As will be argued in part 5.3, a malpractice action
means more, not less, litigation and involves unacceptable dislocations
of risk, power and wealth. Although the original defendant properly
bore the risk that his conduct would cause a loss and result in a suit,
imposition of a forfeiture insulates the causer of the loss from making
good. It also disempowers the plaintiff who could have effected the re-
dress. The forfeiture also shifts the risk of loss from the original de-
fendant to a possibly impecunious attorney, to the detriment of an in-
nocent and helpless client.

Link may never be overruled. Given the recent limitations of the
Supreme Court's appellate jurisdiction, it is very unlikely that an issue
like this will ever get to the Supreme Court again on the same terms,
i.e., on the exercise of discretion issue. The issue could go up, however,
if cast in terms of a deprivation of the due process right in the cause of
action, as suggested by Justice Black in his dissents in both Link and
Pittsburgh Towing. There is also a possibility that the Court would
take a Rule 60(b)(1) or 60(b)(6) case to settle the wide disparities of
outcomes in the circuits. Rule 60 practice is discussed in the next sec-
tion and the disparities among the circuits will be discussed in part 3.3
below. The dual agency analysis in part 4.3 should have an effect on
this. Link's borrowing from the law of agency was imperfect, therefore
the case should be repudiated.

3. PRACTICE UNDER FEDERAL RULES OF CIVIL PROCE-
DURE 55 AND 60

Rapidly growing concern about the impact of attorney misconduct
on clients' property is manifest in the cases arising under these rules.

8 E.g., Profile Gear Corp. v. Foundry Allied Industries, 937 F.2d 351 (7th Cir. 1991);
Popkin v. National Benefit Life Insurance Co., 711 F. Supp. 1194 (S.D.N.Y. 1989).
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An entry of default and a default judgment share some characteristics,
but these actions are separately treated in Civil Rule 55. This rule au-
thorizes the clerk to enter the default of a party defendant who has
failed to plead or defend upon the plaintiff's affidavit to that effect.
Despite that entry, the case is still before the court, if only to await
final judgment. On the other hand, default judgments may be entered
by the clerk in limited circumstances under Rule 55(b)(1) and by the
court, in most other cases, under Rule 55(b)(2). Default judgments are
final judgments, as that term is used in federal trial level rules. The last
contrast of importance is that an entry of default may be set aside by
the trial court for "good cause shown," but default judgments may be
reopened only under Civil Rule 60(b). In practice, the commonalities
are so strong that the Civil Rule 60(b) standards for relief apply in
both cases, but with a strong tilt toward leniency in the less disruptive
case of removing an entry of default while a case is still before the trial
court.86

Practice under Civil Rules 55 and 60 is changing. The most im-
portant part of that change is the increasing number of grants of relief
from default judgments attributed to negligent misconduct by
attorneys.

3.1. Attorney Misconduct and the Rule 60(b) Power

Increasingly, attorney conduct is an issue in Rule 60(b) cases, as
suggested in the following chart. The increase is rapid both in absolute
terms and in relation to the total number of cases in district courts.
These data and their significance for other areas of practice will be
addressed below.

so E.g., Morgan v. Hatch, 118 F.R.D. 6 (D. Me. 1987); see WRIGHT & MILLER, supra note
47, §§ 2692-94.

19921



CIVIL RIGHTS LAW JOURNAL

TOTAL ACTIONS IN U.S. COURTS UNDER F.R.C.P. 60(b)
[Col.1] WHERE RELIEF WAS GRANTED [Col. 3] IN CASES

IN WHICH ATTORNEY NEGLECT OR MISCONDUCT WAS
AN ISSUE [Col. 2]:

1955-57
1961-63
1969-71
1975-77
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990

1828

% (2/3)
75.0

0.0
60.0
28.6
43.8
36.4
46.2
29.2
38.5
31.8
40.7
34.4
39.1
37.1
36.6

As noted, actions to reopen default judgments are becoming more
numerous in federal courts. One thousand and twenty-six of these
"Rule 60(b)" petitions to reopen were brought during the last five
years of that period; within that group, 139 cases raised allegations of
default due to attorney error and relief was granted on those grounds in
fifty one cases. The average of ten cases of identified counsel miscon-
duct per year in United States' courts may seem trivial, but the previ-
ous five year rate was about six cases per year and before that the rates
were rising through four and two from zero.87

Statistical analysis of the numbers in columns one, two and three
of the chart above for the last ten years suggests that the rates of attor-
ney conduct issues and grants of relief within the category of Rule

"7 John L. Costello, Telling About the Turmoil: Status of the Virginia Rules of Preclusion,
V.B.A. J., Fall, 1991, pp. 13, 14 [hereinafter Costello]. Rule 60(b) is but one of perhaps eight
major rules of preclusion in federal practice in which attorney conduct has become a recurring
issue. It may well be that the number of cases per year is doubling every five years in more than
one area, so it's time to nip the bud.
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60(b) cases will fluctuate consistently with variations in the total num-
ber of cases in the category. The correlation coefficients for column two
and three on column one are .817 and .792 during that period. Sixty-
nine grants of relief during the period constitute only about five percent
of the total 60(b) cases (1562) but represent thirty-two percent of the
cases involving attorney misconduct. That group and others like it else-
where in the system represent avoidable error and are the focus of this
paper.

Although the number of attorney neglect cases within the Rule
60(b) category is stable in terms of the size of the whole category, com-
placency is not indicated. Firt, those errors are, for the most part,
avoidable. Secondly, the category is increasing in size much more rap-
idly than the total federal caseload. In fiscal year 1980, 160,481 cases
were terminated in United States District Courts; for 1990 the
equivalent number was 213,922, an increase of thirty-three percent. 88

In the comparable period, 1981-1990, the increase in Rule 60(b) ac-
tions has almost tripled. Again, sets of larger numbers conceal rapid
within-group increases in attorney misconduct cases.

As shown above, the rates of increase in attorney misconduct cases
are driven by increases in the overall number of Rule 60(b) cases. Be-
sides the attorney and party actions cognizable under Rule 60(b)(l)
and (6), relief may be granted for these reasons: (2) newly discovered
evidence which by due diligence could not have been discovered in time
to move for a new trial under Rule 59(b); (3) fraud, . . . misrepresen-
tation, or other misconduct of an adverse party; (4) the judgment is
void; (5) the judgment has been satisfied, released or discharged.

Clearly, increases in the use of these sections will occur with in-
creases in the total number of cases. It is also quite likely that there is
an irreducible minimum of such cases that must be tolerated. Those
considerations of fixity aside, it is not intuitively clear that reduction in
the numbers of these events would bring about any direct reductions in
the number of founded claims of attorney neglect. Instances of hidden
evidence are simply a statistical certainty, as are human errors in cleri-
cal matters. Even if those rates could be moved, it is unlikely that at-
torney conduct would change. On the other hand, if fraudulent miscon-
duct and delaying tactics could be deterred toward zero, the draconian

"8 The author is indebted to Mr. Joel A. Weger of Senator Mitchell's office for obtaining
these and other data from the Department of Justice.
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discipline imposed to achieve that reduction might have ripple effects
elsewhere in the system and improve the conduct of all actors. These
musings are speculative, what is clear is that the Rule 60(b) experience
with the rate of attorney misconduct cases shows that the rate is in-
creasing relative to overall rates elsewhere; this is probably as true in
state as in federal practice.89 It is also clear that these matters are cor-
rectable, but first they must be isolated and addressed.

3.2. The Equitable Nature of the Rule 60(b) Remedy

All Rule 60(b) cases are colored by the equitable nature of this
remedy. Its equitable nature means that before acting "courts uni-
formly consider whether defendant has a meritorious defense, the tim-
ing of a motion for relief, and the level of prejudice that may occur to
the non-defaulting party if relief is granted." 90 It is also important in
this context that the defaulted party act with diligence to correct the
default.9 1 These are all questions of relevance to particular cases that
are "uniformly" considered only after consideration of relief has been
undertaken. The main interest at this point is the broader equitable
question raised by the threat of forfeiting a client's cause because an
attorney erred. The rule in Link, to be addressed again in the next
subsection, would prevent such consideration, regardless of the equities.

3.3. Rule 60(b) in the Circuits

If there is a leading case among the circuit courts in applying con-
siderations of fairness in forfeiture cases, it is Carter v. City of Mem-
phis,9 because it faced squarely what that court called a 'Hobson's
choice': "either [the court] penalizes the plaintiff for the incompetence
or neglect of his counsel, or it must overlook the non-compliance
thereby rendering its order a nullity."9 " After considering cases apply-
ing the general rule from other circuits that condemm dismissal as usu-
ally too harsh, the Carter court particularized by holding that
"[d]ismissal is usually inappropriate where the neglect is solely the

E.g., Costello, supra note 87, at 14-15.
' Farnese v. Bagnasco, 687 F.2d 761, 764 (3d Cir. 1982); WRIGHT & MILLER, supra note

47, § 2694.
" Central Operating Co. v. Utility Workers of America, 491 F.2d 245, 252 (4th Cir. 1974).
02 636 F.2d 159 (6th Cir. 1980).
3 ld. at 160.
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fault of the attorney." '94 This conclusion was not supported by specific
references to due process considerations, but was stated in the context
of misconduct by counsel in several major matters which, together, bor-
dered on an egregious failure to prosecute 5 Accordingly, the only pos-
sible basis for the court's statement about inappropriateness of a harsh
remedy is a set of considerations of fairness to the hapless client.

There is a strong line of Fourth Circuit cases that turn on the
equities favoring an innocent client and represent the modern view. In
that group, United States v. Moradi" is valuable because it also explic-
itly presented the conflict between getting to a decision on the merits
and the interests in finality and repose.9 7 Appellant Moradi suffered a
default judgment following a libel for Persian rugs because his coun-
sel's law office staff did not transmit communications from the court
and the United States Attorney informing counsel that his answer to
the libel was insufficient and that a pretrial conference was scheduled.
On counsel's failure to appear, the United States moved for and re-
ceived a default judgment. Counsel had been hospitalized during cru-
cial periods and moved immediately to reopen the default judgment
under Civil Rule 60(b). The trial court denied the motion. In reversing
the trial court, Judge Bryan said:

[J]ustice also demands that a blameless party not be disadvantaged by the
errors or neglect of his attorney which causes a final, involuntary termination
of the proceedings . . . . Finally, doubt as to this matter, or as to the propri-
ety of giving relief generally, must be resolved in appellant's favor since the
record clearly discloses he bears no personal responsibility for the failure to
answer punctually or to appear at the pretrial conference. The defaults, if
any, rest upon his counsel.96

Moradi was one in a series of cases that led the same court to a
per curiam decision in Augusta Fiberglass Coatings, Inc. v. Fodor
Contracting Corp.9 9 Again reversing a trial court for refusal to reopen
a default judgment the court said that "over the years this court has

' Id. at 161.
Id. (counsel violated direct orders of the court to participate in discovery and other parts of

the pretrial process).
673 F.2d 725 (4th Cir. 1982).

,7 Id. at 727-28.
" Id. at 728 (citing Chandler Leasing Corp. v. Lopez, 669 F.2d 919 (4th Cir. 1982)).
99 843 F.2d 808 (4th Cir. 1988).
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taken an increasingly liberal view of Rule 60(b)." 1°0 The Augusta Fi-
berglass court also provided a test for resolving the policy conflict ad-
verted to above, saying:

This focus on the source of the default represents an equitable balance be-
tween our preference for trials on the merits and the judicial system's need
for finality and efficiency in litigation. When the party is blameless and the
attorney is at fault, the former interests control and a default judgment
should ordinarily be set aside. When the party is at fault, the latter interests
dominate and the party must adequately defend its conduct in order to show
excusable neglect.' 0 l

At least seven circuit courts see Rule 60(b) as strongly remedial.
To one it is "a grand reservoir of equitable power to do justice in a
particular case [which] should be liberally construed."' 1 2 To another, it
was intended to preserve "the delicate balance between the sanctity of
final judgments . . . and the incessant command of a court's conscience
that justice be done in light of all the facts."103 Heightened applicabil-
ity for this expression is suggested by the fact that the after-discovered
derelictions of counsel are within the ambit of the phrase "all the
facts."

Circuits other than those just described will grant relief only
where events were beyond the control of the defaulting party or its at-
torney.'04 In this group, Link often rides again and even gross negli-
gence of counsel is no basis for relief.' 5 Some of these views are set in

100 Id. at 810.
.o Id. at 810-11. (This language appeared in the context of a case contrasting United States

v. Moradi, 673 F.2d 725 (4th Cir. 1982), with Park Corp. v. Lexington Ins. Co., 812 F.2d 894,
896 (4th Cir. 1987), where the court had found unexplained neglect warranting affirmance of a
default judgment. An insurer's mailroom simply lost the process and default occurred without any
notification to counsel.) See also, August Fiberglass Coatings v. Fodor Contracting, 842 F.2d 808,
810-1I (4th Cir. 1988), (citing Moradi, 673 F.2d 725, 728 for the rule that "justice ... demands
that a blameless party not be disadvantaged by the errors or neglect of his attorney").

03 Thompson v. Kerr-McGee Refining Corp., 660 F.2d 1380, 1385 (10th Cir. 1981). Accord
United Coin Meter Co. Inc., v. Seaboard Coastline R.R., 705 F.2d 839 (6th Cir. 1983); Schwab
v. Bullock's Inc., 508 F.2d 353 (9th Cir. 1974); L.P. Steuart, Inc. v. Matthews, 329 F.2d 234
(D.C. Cir. 1964).

103 Rosebud Souix Tribe v. A & P Steel, Inc., 733 F.2d 509, 515 (8th Cir. 1984).
104 Pyramid Energy, Ltd. v. Heyl & Patterson, Inc., 869 F.2d 1058, 1062 (7th Cir. 1989).

This court chafed under the harsh rule and, in the course of its opinion, invited the client to sue
counsel.

l00 Pryor v. U.S. Postal Service, 769 F.2d 281, 288 (5th Cir. 1985). See also United States v.
Cirami, 535 F.2d 36, 39 (2d Cir. 1977) (upholding counsel defaults when due to caseload mis-

[Vol. 2:2



SUMMARY DENIALS

the concrete of many citations, but they are judge-made rules and
judges can change them by decision or by rule of court. Of course, a
Supreme Court decision repudiating the false and misdirected reason-
ing of Link could achieve broader results more quickly and make the
practice among the circuits uniform.

It does not appear that the oft-quoted warning of Judge Pretty-
man, dissenting in Barber v. Turberville,10 6 that abandonment of the
Link view of the attorney-client relationship would result in "complete
chaos in judicial proceedings" has come to pass in the thirty five years
since his warning.10 7 One reason for the workability and acceptance of
the liberal rule in Moradi and Augusta Fiberglass is that it is the-
matic: the Federal Rules of Civil Procedure consciously adopt the prin-
ciple that cases should be decided on the merits and not on technicali-
ties of pleading. 0 8

That principled view also has the support of major writers in the
field. Salmond and Pound have observed 09 that the administration of
justice according to established law should prevent the sacrifice of ulti-
mate interests to expediency. Shattering Link's expedient amalgam of
counsel fault and client fault also appears to be acceptable to Profes-
sors Wright, Miller and Kane.110

4. THE DUE PROCESS ISSUE

4.1. The Elements and Argument

It is the thesis of this paper that summary preclusion of a party's
claim, issue or defense for another's fault is a deprivation of a property,
liberty, or life interest without due process of law. There are many ex-
amples of such forfeitures, but here we will simply recall the introduc-
tory horror story about how counsel used regular instead of registered
mail to transmit a late Petition for Appeal and the client lost his right
to appeal a criminal conviction."' It is important to add here that the
deprivation is equally objectionable in civil and criminal cases even if

management). Accord Scola v. Boat Frances R., Inc., 618 F.2d 147 (lst Cir. 1980).
"00 Barber v. Turberville, 218 F.2d 34, 37 (Prettyman, J., dissenting).
107 Id. at 38.
300 See e.g.. FED. R. Civ. P. 60, 28 U.S.C.A., Advisory Committee Notes pp. 16-18.
309 E.g. II RoscoE POUND, JURISPRUDENCE, 380-81 (1959).
H 10 MARY KAY KANE. FEDERAL PRACTICE AND PROCEDURE, supra note 47, § 2693.
.. Long v. Commonwealth, 375 S.E.2d 368 (Va. Ct. App. 1988).
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the interest protected is "merely property" in the one case and liberty
or life in the other.112 The denial of due process is always the loss of a
liberty interest.

4.1-1. Statement

The right to counsel is a spear sharpened at both ends. The right
to appear by counsel and defend against criminal charges with skilled
assistance is one of the great boons bestowed by a free society on its
citizens. Less dramatic, but of no less importance, is the right to pursue
other liberty and property interests through due process of law, a pro-
cess in which legal representation is often needed. However, in all those
cases the representative's derelictions may operate to bar the citizen
from access to crucial parts of the process; that denial is not "due."
Many courts have chosen to identify counsel and client by corporate
terms such as "the plaintiff" or "the defendant" when imposing forfeit-
ures on the client for derelictions of counsel. The anonymity of these
terms cloaks what is really happening. "By his failure to file on time,
the plaintiff is estopped . . . " is a common formulation. Would that
court have gone so far if forced to begin by saying: "This client is now
out of court because of the action of counsel in failing to . . . ?" The
courts have never succeeded in explaining why corporate references are
appropriate here, but not when imposing sanctions on counsel for other
misconduct or when issuing orders for the client alone to obey. As will
be shown, appeals to economy, efficiency and to agency concepts are
misplaced.

Plainly, the demonstration of the thesis stated above demands a
showing of five elements:

1. That a life, liberty or property interest existed.
2. That realization of the interest depended on prosecution of a
cause of action or defense.
3. That all or a crucial part of the action was summarily
dismissed.
4. That the basis for the dismissal was the fault of counsel, not of
the client.
5. That there were cheaper alternatives to dismissal.

"' See generally United States v. Locke, 471 U.S. 84 (1985) (forfeiture of mining claim
based on one-day-late filing of annual notice of renewal of claim sustained, but Court investigated
the process deeply and made no suggestion that anyone else was at fault).
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These elements will organize the ensuing discussion and culminate
in a conclusion that it is constitutionally inappropriate to visit the attor-
ney's derelictions on a hapless client.

4.1-2. Justice Black's Argument

There was an immediate dissent by Justice Black, the Chief Jus-
tice and Justice Douglas to the harshness of the outcome in Link.
Link's four member majority opinion was strongly attacked by Justice
Black stating:

The plaintiffs cause of action is valuable property within the generally ac-
cepted sense of that word, and, as such, it is entitled to the protections of the
Constitution. Due process requires that property shall not be taken away
without notice and hearing. I do not see how the result here can be squared
with that fundamental constitutional requirement. Moreover, to say that the
sins or faults or delinquencies of a lawyer must always be visited upon his
client . . . is to ignore the practicalities and realities of the lawyer-client rela-
tionship . . . The average individual called upon, perhaps for the first time in
his life, to select a lawyer to try a lawsuit may happen to choose the best
lawyer or he may happen to choose the worst. . . . Moreover, it seems plain
to me that any attempt to cut down on court congestion by dismissing merito-
rious lawsuits is doomed to fail even in its misguided purpose of promoting
speed in judicial administration . . . any reduction of trial court dockets ac-
complished by such dismissals will be more than offset by the increased bur-
den on appellate courts. . . . [This] case has twice been before the Court of
Appeals and has twice been brought to this Court as a result of a 'time-sav-
ing' ruling handed down by the trial judge.113

Justice Black's peroration is worthy of separate quotation:

[I]t is of very great importance to everyone in this country that we do not
establish the practice of throwing litigants out of court without notice to them
solely because they are credulous enough to entrust their cases to lawyers
whose names are accredited as worthy and capable by their government." 4

"I Link v. Wabash R.R. Co., 370 U.S. 626, 646-49 (1962) (Black, J., disssenting). Link is
too old and ingrained to argue its facts anymore, but the truth is that Link's counsel was badly
used by the court. He had been conducting an active case, including a successful appeal of pretrial
decisions by the district court required by the defendant's motions.

4 Id. at 649.
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This strong formulation put the issue in clear focus. Is orderly ad-
ministration a higher value than due process of law? The three-justice
dissent was clear about its view and the majority did not meet the issue
squarely. Due process, indeed, fundamental fairness, is at issue because
the litigant is denied access to the courts by actions of an institutional-
ized player over whom he has no control. The system requires represen-
tation before the courts as a predicate for effective access, and that
representation is controlled by an independent monopoly in its incep-
tion and in its execution. Because the government grants that monop-
oly, it should bear the intial costs of its abuse by permitting the citizen
access to the courts. As will be argued later, those costs can be
recovered.

Justice Black went on to argue that there is no compelling public
interest which demands that litigants bear this cost. Foreshortening one
action only produces others even more costly to litigate. In his dissent
in Pittsburgh Towing, a similar case four years later, Justice Black
made two strongly related points. First, there was no evidence that the
parties, corporations and government agencies would suffer any undue
disadvantage if the Court waived this "slight formalistic delinquency"
of twenty two days. Second, the dismissal terminates appellant's statu-
tory right to judicial review of the agency decision from which it suf-
fered. 15 That termination is an explicit and summary deprivation of
the right.

This issue lives at the lofty level of "due process of law." It also
lives at the pragmatic level where trial and appellate judges are trying
to clear their dockets in the face of a rising torrent of cases. Justice
Black was not unmindful of this, but put the matter in its best perspec-
tive, as follows:

If a pound of flesh is required because of negligence of a lawyer, why not
impose the penalty on him and not his innocent client? . . . The conflict be-
tween the interest of the court clerk in the timely filing of papers and the
interest of the citizen in having his lawsuit tried should be resolved in favor of

... Pittsburgh Towing Co. v. Mississippi Valley Barge Line Company, 385 U.S. 32 (1966).
Pittsburgh Towing grew from a motion to dismiss a late appeal from a three judge court which
had overturned an order of the Interstate Commerce Commission. Appellant responded to the
motion by attributing the 22 days of its delay to a "misunderstanding between counsel for appel-
lant," an explanation which left the Supreme Court largely unmoved.
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the citizen, not the court clerk.11

4.2. Constitutionally Protected Interests

The arguments of Justice Black make it clear, but not explicit,
that he is talking about denial of access to the courts and not merely
about the amenability of certain types of claims to litigation. Amena-
bility of claims to due process litigation was not an issue in the time of
Link. Today, some matters are seen as within the scope of the Due
Process Clause and some are not. Attitudes about these matters have
changed over time, therfore a short review is in order.

Blackstone saw liberty only as a negative right, the right to be free
from limitations on one's decisions to move about, and that view per-
sisted beyond his time. However, liberty became a very positive concept
after 1900. Eventually, says Professor Monaghan, practically all of the
individual liberties in the Bill of Rights were "incorporated" into Four-
teenth Amendment liberty and protected from state intrusions. This
was the process of investing the word liberty with substantive con-
tent. ' 7 At least until the debate about abortion, life interests were seen
as readily identifiable and segmented. All other meaningful interests
were included within either liberty or property. 8

Beyond those changes, the concept of property changed radically.
The concept of "property" did not develop in Due Process Clause juris-
prudence because the justices regarded the rights to acquire, own, and
use property as liberty interests." 9 In that view, at least in the cases
before 1950, the property interests that are to be protected by the
clause are those created by state law.120 Thereafter, concepts of a "new
property" developed, based on the identification of various
"entitlements.''

16 Id. at 34.
"' Henry Paul Monaghan, Of "Liberty" and "Property," 62 CORNELL L. REv. 405, 411-14

(1977).
11 Id.
" Freedom of contract was recognized as a "core" liberty. Meyer v. Nebraska, 262 U.S.

390, 399 (1923); see also Board of Regents v. Roth, 408 U.S. 564 (1972) and Monaghan, supra
note 118.

"I The Constitution creates no property rights, so the matter is left to the states. Webb's
Fabulous Pharmacies v. Beckwith, 449 U.S. 155, 161 (1980), (citing Board of Regents v. Roth,
408 U.S. 564 (1972)).

,' Monaghan, supra note 118, at 436 (quoting Charles A. Reich, The New Property, 73
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That Reichian expansion accompanied the development of a limi-
tation that established that the Due Process Clause does not encompass
all claims for good things. The first case in modern times that rejected
a due process claim because it implicated neither liberty nor property
was Board of Regents v. Roth.'22 Roth swept aside the claim to a hear-
ing before dismissal of a nontenured professor who, under state law,
served at the pleasure of his peers. The case stands for the proposition
that the nature of the interest involved, not its importance to an indi-
vidual, determines the applicability of the Due Process Clause."'3 In
one application of the Roth principle the current Court decided that
the question of the propriety of a state decision to move petitioner to a
more secure prison did not implicate a liberty interest. 24

In these and similar cases the Court has closed the courthouse
door, but Roth and Meachum do not limit the argument in this paper.
What is at issue in these summary dismissal cases is not the existence
of a substantive right to a less onerous incarceration, but access to the
process itself. That distinction will meet any rational "nature of the
interest" test that might be formulated.

4.3. Interests Subject to Litigation

The issues raised by this paper can arise in any sort of litigation
and at any time, but the differences between civil and criminal cases
may account for some differences in outcomes. All rules of preclusion
are not "off," just because we are dealing with a death penalty case or
one involving a long prison term. Good order and discipline are also
highly prized values in the administration of criminal justice. Criminal
cases are often complicated by the overlay of federal constitutional re-
quirements on state cases, a juxtaposition that creates its own proce-
dural hazards. One such hazard is that a state rule of preclusion may
operate to extingush a right to petition for habeas corpus in federal
court. For example, in Coleman v. Thompson, the United States Court
of Appeals for the Fourth Circuit affirmed a denial of a petition for
habeas corpus because the issues raised were precluded from considera-
tion in state court by a one day tardiness in filing a notice of appeal

YALE L. J. 733 (1964)).
22 408 U.S. 564 (1972).
'23 Meachum v. Fano, 427 U.S. 215, 224 (1976).

"4 Id. at 216.
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from the state habeas court to the Supreme Court of Virginia. 2 ' In
three sentences the Fourth Circuit identified the Virginia thirty day
rule as "mandatory," '126 found that such preclusion worked no depriva-
tion of due process of law,1 27 and observed that these conclusions ob-
tained in capital cases as well as in others.1 28 The application of this
forfeiture by the Supreme Court of Virginia caused defendant the loss
of seven claims made in the lower state court and enumerated in the
circuit court opinion.'2 9 Any of the seven might have resulted in rever-
sal if litigated and two, the prosecution's failure to disclose exculpatory
evidence and its improper closing argument, might have affected the
trial verdict adversely, as it was based on circumstantial evidence.

The Court of Appeals relied on the decision of the Supreme Court
of the United States in Wainwright v. Torna,130 a case with an identi-
cal procedural history, except that counsel in Torna had been retained
rather than appointed. The decision in Torna was a per curiam dismis-
sal of a petition for certiorari. That dismissal reinstated a district
court's denial of a petition for a writ of habeas corpus. The basis for
the habeas corpus petition was that counsel's failure to file a timely
petition for discretionary review was ineffective assistance of counsel.
Per curiam treatment of that issue in Torna was warranted because it
was well settled that no claims of ineffective assistance of counsel may
arise where there is no right to counsel at all. 31 In the course of ex-
pressing that settled rule, the court injected this footnote without cita-
tion or other comment: "Respondent was not denied due process of law
by the fact that counsel deprived him of his right to petition the Florida
Supreme Court for review. Such deprivation - even if implicating a due
process interest - was caused by his counsel, and not by the State. 13 2

This note is insignificant in terms of the Sixth Amendment issue in
Torna. Its sophistry, in asserting that clients should be bound by the
actions of freely chosen counsel, has already been exposed. The asser-

"25 Coleman v. Thompson, 895 F.2d 139, 144 (4th Cir. 1990).
126 Id. at 143 (citing Virginia Supreme Court Rule 5:9(a); Vaughn v. Vaughn, 210 S.E.2d

140 (Va. 1974)).
127 Id. at 143, (citing Wainwright v. Torna, 455 U.S. 586, 588, n.4 (1982)).

Id. (citing Smith v. Murray, 477 U.S. 527 (1986)).
219 Id. at 142.
... 455 U.S. 586 (1982).
131 Id. at 587, 588.
132 Id. at 588, n.4.
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tion cannot be made with aplomb: accused and convicted persons are
effectively compelled to accept the need for counsel and are then
barred from effective participation in the process by a court that will
consistently look only to counsel for decisions on all but a few matters.

The better view is that licensing counsel and providing them a mo-
nopoly over representational functions in court are acts of the state that
invest counsel with a public function.133 Ineffectiveness in the perform-
ance of that public function would be attributable to the appointing
state. Such attribution is particularly appropriate in those thirty seven
states in which the bar has become an agency of the highest court
through integration, but attribution is always appropriate.

Certiorari was granted by the Supreme Court of the United States
in Coleman "to resolve several issues concerning the relationship be-
tween state procedural defaults and federal habeas review."" 4 The
opinion by Justice O'Connor for a majority of six justices was con-
cerned with the federal relationship. In that context, the plainly stated
determination by a state's highest court that pursuit of a cause of ac-
tion, issue, or defense has been precluded by operation of a state rule of
procedure will not be disturbed. 35

This rule has markedly different aspects in direct appeals than in
habeas corpus proceedings. In direct appeals, the rule is jurisdictional:
if the state rule of preclusion is "adequate," i.e., not subject to an over-
riding federal value, there is no federal question that can be determina-
tive of the outcome and action by the Supreme Court would be merely
advisory. In habeas corpus proceedings the adequate state grounds rule
prevents a federal district court from doing, in a collateral attack, what
the Supreme Court may not do directly.138

The adequate state grounds rule had its beginnings in policies of
comity among coordinate sovereigns; the federal relationship is deeply
implicated when United States' courts reverse courts of another sover-
eign." 7 The "exhaustion of remedies" rule which preserves state court
jurisdiction by requiring both state and federal issues to be developed

"I See generally RONALD D. ROTUNDA. JOHN E. NOWAK & J. NELSON YOUNG, TREATISE
ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE §§ 16.1 and 16.2 [hereinafter
ROTUNDA].

"' Coleman v. Thompson, I1I S. Ct. 2546, 2553 (1991).
135 Id. at 2554.
13e Id.
137 Id.
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there first applies these policies. 3 ' In Coleman, as noted above, issues
were precluded from appellate consideration by the failure of Cole-
man's counsel to file a timely appeal from the trial decision in state
habeas corpus proceedings. This failure to appeal meant that the state
supreme court was denied an opportunity to act on Coleman's seven
issues. Comity requires abstinence by the federal courts thereafter.

"Comity" is not a talisman that solves all cases, however. If the
state grounds of preclusion are not "independent," but depend on some
antecedent determination of federal law, there is no bar in direct re-
view cases because federal courts are competent to review and finally
decide issues of federal law. 139 This analysis has not been applied in a
habeas corpus proceeding to date and was determined inappropriate in
Coleman for two reasons. First, Justice O'Connor found as fact that
the Virginia Supreme Court had acted on state procedural grounds
only, although in some cases it has granted out-of-time appeals. Ac-
cording to her, those grants occur in Virginia only "if the denial itself
would abridge a constitutional right."" 4

0 The Virginia example that the
Court used was Cabaniss v. Cunningham"' where an accused was de-
nied a mandated direct appeal because the state failed to appoint coun-
sel for him. How was Coleman less injured by a state that preclusively
visited upon him the fault of one of its own agents? Second, Coleman
had not contended that the state's failure to hear the appeal from the
denial of his habeas petition violated his constitutional rights."42

Clearly, if appellate counsel had seen the summary attribution of coun-
sel's fault to the petitioner as a violation of Virginia's equivalent Law
of the Land Clause, an appropriate issue would have been framed.

The issues in Coleman were not new to the Court. Certiorari was
granted to sink the last nail into the coffin of Fay v. Noia, a Warren
Court decision seen by the present Court as disrespectful of state sover-
eignty." 3 Fascinating as the issues of federalism central to that belea-
guered decision and its progeny are, they are not relevant here. The
point for this paper is that the Coleman opinion was written for reasons
distant from the central issue here, although Justice O'Connor eventu-

118 Id. at 2554-55.
139 Id. at 2560-61 (citing Ake v. Oklahoma, 570 U.S. 68 (1985)).
140 Id. at 2560.
.4. 143 S.E.2d 911 (Va. 1965).
141 Coleman, II1 S. Ct. at 2560.
143 Id. at 2565.
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ally did discuss the "agency" relationship between lawyer and client in
standard Link terminology, assigning to the client the burden of coun-
sel's error. 44

In that repetition of the standard Link analysis, Justice O'Connor
repeated the error of omitting some basic agency law that has perme-
ated these discussions throughout the three decades since Link. Assum-
ing that the attorney representing a client before a court is an agent in
the same sense as one who sells neckties for another, finding the exis-
tence of that relationship does not answer all questions for all time.
There is more to the law of agency than that one rule concerning vica-
rious responsibility.

The part of agency law omitted from these discussions is that
which deals with joint and dual agencies. A "man" can serve two mas-
ters when neckties, real estate escrows, or criminal defenses are the
subject of the complex agency. This is good common law, current at
the time Link was decided and unchanged to this date. 45 In the pre-
ceding paragraph, the criminal defense attorney was taken arguendo to
be the agent of the defendant client, so there is one master. The same
criminal defense attorney is simultaneously one of the agents of the
state to ensure that the accused person receives a fair trial, so there is a
second master. As the Supreme Court said in Cuyler v. Sullivan:

[U]nless a defendant charged with a serious offense has counsel able to invoke
the procedural and substantive safeguards that distinguishes our system of
justice, a serious risk of injustice infects the trial itself. . . . When a state
obtains a criminal conviction through such a trial, it is the State that uncon-
stitutionally deprives the defendant of his liberty.14 6

The Cuyler opinion went on to catalog cases in which counsel fail-
ures deprived accused persons of the fair trial that it was the state's
duty to provide. In each, the act of counsel was imputed to the state in
quite the same manner as the act of Coleman's counsel was imputed to
him. It is not without great significance that the Court imposed this
duty of performing the state's mission upon retained and appointed
counsel alike. 47 Even if counsel is freely chosen by an accused,

"' Id. at 2566-67.
.' RESTATEMENT OF THE LAW: AGENCY § 392 (1933); see also Id., §§ 391 and 313; FLOYD

R. MECHEM, OUTLINES OF THE LAW OF AGENCY § 37 (3d 1923).
146 446 U.S. 335, 343-44 (1980); see also Evitts v. Lucey 469 U.S. 387, 396 (1985).
'41 Id. at 344-45.
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"[E]xperience teaches that, in some cases, retained counsel will not
provide adequate representation. The vital guarantee of the Sixth
Amendment would stand for little if the often uninformed decision to
retain a particular lawyer could reduce or forfeit the defendant's enti-
tilement to constitutional protection. ' 8

The cases discussed to this point involve a contractor's actions that
are then deemed to have been acts of the client. At the same time,
some of defense counsel's actions may be seen as direct acts of the
state. For example, in Shifflett v. Virginia 49 the issue was the effect of
counsel's failure to advise the accused of his right to appeal. After dis-
cussing the former practice under which trial counsel felt that the rep-
resentation was over at the end of trial unless counsel concluded an
appeal was warranted or unless the defendant requested further aid,
the court said:

The lawyer's function at the post-trial pre-appeal stage is more limited. His
role here is as an adviser. His function is to ensure that the defendant's deci-
sion whether to exercise his right to appeal will be an informed one. In this he
performs a task quite similar to that required of the police by Miranda v.
Arizona ...to perform before questioning a suspect. 50

In sum, if one part of the law of agency is to be borrowed, all
relevant portions should be taken. Adding the concept of "dual agency"
to this discussion creates a condition of balance in the sense that both
the state and the accused are chargeable with the derelictions of their
common agent. The case could rest here.

Despite the sufficiency of this "dual agency" argument to defeat
the impact of Link, this author believes that the status view of counsel
should prevail over inappropriate borrowings from commercial law.
Constitutional issues should not be decided by reference to the law of
the marketplace, especially when considerations of constitutional di-
mension, such as fundamental fairness, are available to aid in the de-
termination. The fundamental fairness referred to is the client's right
to be free from responsibility for the acts of counsel that he cannot
control.

I4' ld. at 344 (emphasis supplied).
Shifflett v. Virginia, 447 F.2d 50 (4th Cir. en banc 1971) cert. denied, 405 U.S. 994

(1972).
So Id. at 54 (emphasis supplied).
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Even before Cuyler v. Sullivan, all the circuit courts had found
ways to restore appellate rights lost through the wrongdoing of counsel,
as had the states of Arkansas, Tennessee, Texas, Georgia, Delaware,
California, Missouri, Oregon and Illinois.15 Many of those cases, like
Perez v. Wainwright, involved a promise by counsel to appeal and a
failure to keep that promise. Most of those courts had decided that
fairness demanded the award of an out-of-time appeal to a defendant
whose attorney had misled him about a filing and caused the loss of a
right to appeal.' 52 Exactly how the difference between deliberate attor-
ney misconduct and various degrees of derelictions should affect this
discussion is not entirely clear. Derelictions which have no impact are
de minimis in this context: deliberate injuries and mere derelictions can
have an equally adverse effect on the client, so no real basis for dist-
ingushing between them exists here. Discipline proceedings are another
matter.

After the decision of the Supreme Court in Cuyler v. Sullivan that
ineffective assistance of counsel was attributable to the state, the Fifth
Circuit was quite clear about the impact of deliberate misconduct in
Perez:

Therefore we now hold, as announced by way of dictum in our first opinion,
that 'when a lawyer, by definition a member of a learned profession and a
member of the bar of this court, does not perform his promise to his client
that an appeal will be taken, fairness requires that the deceived defendant be
granted an out-of-time appeal.' " 3

In reaching that decision, Judge Rubin accumulated cases from
every circuit and several state courts that had found denials of due
process in not untypical events. A few examples from the cases cited
will illuminate the context of Judge Rubin's decision: where the appel-
lant's sister had employed trial counsel and decided with that counsel
not to appeal, it was error not to have communicated that decision to
the appellant because it denied him a constitutional right to an ap-
peal."" The paradigm case involving the neglect of inexperienced coun-

"' Perez v. Wainwright, 640 F.2d 596, 598, n.3 (5th Cir. 1981), cert. denied 456 U.S. 910
(1981).

152 Id. at 599.
163 Id. at 598.
,' Boyd v. Cowan, 519 F.2d 182, 184 (6th Cir. 1975).
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sel to file a timely motion for a new trial was Macon v. Lash.155 In
granting relief, the Seventh Circuit said:

[lhf such [appellate] review is provided, appellate procedures and their availa-
bility to the indigent must satisfy the Fourteenth Amendment's basic stan-
dards of fairness . . . we believe it is equally clear that petitioner's right to
appeal could not be forfeited by the critical error of inexperienced court-ap-
pointed counsel disclosed by this record." 6

These and the state cases relied on in Perez skirt about the due
process issue emphasized in this paper. Indeed, most of the more recent
cases that have followed this group have been cast in terms of ineffec-
tiveness of counsel.157 Nevertheless, the discussion of any specific right,
such as equal protection or the right to counsel, is a discussion of a due
process issue. That identity was the genesis of the ineffective assistance
of counsel line of cases and those cases have not overlooked their begin-
nings. 58 Accordingly, these cases, typified by Perez and Macon v.
Lash, constitute a powerful body of opinion and examples of depriva-
tions that have not been repudiated, even by the agency analysis in
Coleman v. Thompson.

4.4. Summary Dismissal by Court Action

Summary procedures are disfavored as methods for judicially en-
forced transfer of ordinary private property,"5 9 but they are not un-
known. A mining rights case, United States v. Locke,"' appears to be
very close to controlling the major issue being discussed here, but it
does not quite reach all the way. Locke involved the automatic forfei-
ture of federal mining rights on public land for failure to file a notice of
intent to continue in possession of the claim, each year, by the thirtieth
of December. The forfeiture was upheld in a filing that was only one
day late, although it was to a claim that had been profitably operated
for twenty years. After emphasizing that the property was originally a
gift from the government, the Court reasoned that the forfeiture was a

" Macon v. Lash, 458 F.2d 942 (7th Cir. 1972).
166 Id. at 949-50.
117 See Cannon v. Berry, 727 F.2d 1020, 1022-24 (11 th Cir. 1984).
"I E.g. Hannon v. Maschner, 845 F.2d 1553, 1556 (10th Cir. 1988) (inadequate advice

about or failure to file an appeal "may well" amount to a denial of due process of law).
'19 See Sniadach v. Family Finance Corp., 395 U.S. 337 (1969).
-60 471 U.S. 84 (1985).
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rational motivator for information and actions needed by the goverment
in fulfillment of its regulatory duties. 161

Locke falls short of being a modern and total affirmation of forfei-
ture as an initial penalty. First, the regulatory function promoted by
the "motivator" was a positive one, not mere policing of a calendar.
More important is the fact of party control, the failure to file was the
product of actions and decisions by the family member and part owner
who handled the business end of the mining activity. There was no at-
torney error of record in Locke.

4.5. Fault of Counsel

If a party has personally abused the system by fraud or delay,
sanctions are appropriate and should include forfeiture, as in Locke.
Where the cost of removing a threatened forfeiture would fall too heav-
ily on another innocent party, a client may have to carry the burden of
counsel's dereliction on thin but recognized equitable grounds. The cli-
ent's burden should end here.

A wide variety of counsel's faults were discussed in part 1.2, and
the point that it is fundamentally unfair to charge them to a hapless
client was made. The imposition of liability without fault offends
against classic principles of justice. Clumsy references to notions of vi-
carious responsibility do not obviate them. The difference between the
driver of the Coca-Cola truck and the lawyer for the Coca-Cola Com-
pany, Inc. is too plain to warrant further discussion, and plain enough
to explain different approaches to redressing the social costs incurred
by each.

The involvement of state judicial systems and state officers in the
conduct of a private lawsuit is sufficent to constitute the execution of a
court ordered state action within the Due Process clause. 2 However,
the mere fact that something happened in the middle of a lawsuit, or
incident to a suit, does not implicate the state. As the Supreme Court
noted in Locke, a loss to a party occasioned by the party's failure to file
a paper on time was caused by the party, not the legislature that en-
acted the filing requirement.1 63

161 Id. at 105-106.
ROTUNDA, supra note 134, § 16.2 (citing Lugar v. Edmundson Oil Co., 457 U.S. 922

(1982)).
163 471 U.S. at 107-08 (1985). It is clear from the facts that one of the family members who
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Parity of reasoning demands that costs of action or inaction of
counsel lie at counsel's doorstep, not the client's. However, the client is
precluded from active participation in the case by statutes requiring a
choice between appearing pro se or by counsel, even if there were some
hope that the client would know when and how to intervene. It is idle
to speak of "the party's action" in such cases.

4.6. No Cheaper Alternative

The identification and the exercise of civil liberties are both at-
tended by costs. Where costs are measurable or intuitively large, there
is a difference between "this activity is not a liberty because it is too
costly" and "this liberty is not fully available because it is too costly."
Thus, in Locke, all citizens were free to apply for mining rights on
public land, but good government required that some low cost rules be
followed. The costs of an annual filing were insignificant in terms of the
control over public resources required by the government.

In case management, trial courts can fashion a wondrous variety
of remedies for disruptions in the orderly progress of cases. Those rem-
edies that keep the merits of a case in court are preferred to those
which do not. Alternatives to forfeitures may be used without great loss
to the system. Preliminary warnings, collateral discipline and delay
have all been adopted with satisfactory outcomes.

4.6-1. Warnings

This is a "one-bite" rule. The attorney who is guilty of delay or
non-appearance should receive one admonition from the bench before
ultimate sanctions are imposed. This rule has good systemic effects: it
will correct misimpressions counsel has about a court's attitudes toward
adherence to schedules and warnings in open court and put the client
on notice that problems loom.

A party's ignorance of the rules may be a crucial factor. The
Court in Link cautioned that due process considerations might control
forfeiture cases where the party was not aware of the consequences of
inaction. That caution played a major role for the District of Columbia

participated in the mining business personally inquired about the filing date and acted on the
misinformation received. There is no suggestion in the case of any counsel involvement in the
default.
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Circuit in Camps v. C & P Telephone Co.1 64 Camps filed an employ-
ment discrimination suit pro se. In the course of the suit he missed a
status call by ten minutes and the trial judge dismissed the suit under a
local rule. Citing two other circuit opinions, the court reversed on the
ground that one instance of attorney misconduct would not have been
grounds for dismissal and there was no reason to apply a higher stan-
dard to a non-attorney.165 The court reviewed Link and reaffirmed the
effect of its determination that the hapless client is but the alter ego of
his misbehaving attorney.1 66 This means that neither counsel nor a pro
se litigant is entitled to notice, but the court referred to Tolbert v.
Leighton1 67 and other cases with approval of their holdings that forfei-
ture without prior warning of that possibility was too severe. 6 8 Thus,
the lesser sanction of admonishment after the first tardiness was the
harshest penalty tolerable on the facts in Camps.

Courts will seek balance, but it will be a balance of comparative
injury. Comparative fault will not be a factor until late rounds in the
tie-breaking process. Therefore, in McKelvey v. A T & T Technologies,
Inc.,"6 9 where the plaintiff employed four different lawyers, appear-
ances of record were neglected and the defendant's answer was not ac-
ted on until the trial court dismissed it. Defendant did nothing wrong,
but was not injured by the delay. In reversing the dismissal and rein-
stating the complaint, the Eleventh Circuit invoked the general rule
that dismissal is too harsh for mere negligence of counsel when lesser
sanctions, such as warnings, are available.1 7 1

4.6-2. Collateral Discipline

At first glance, the most satisfying alternative in most of these
cases seems to be resort to collateral discipline. What is usually at
stake is an issue between the court and one of its officers, an issue that
should not interfere with the resolution of a dispute between the par-

" 692 F.2d 120 (D.C. Cir. 1982).
165 Id. at 124-25.
160 Id. at 123.
367 Id. at 124.

Id. at 124, n.4 (citing Fisher v. Buehl, 450 F.2d 950, 951 (3d Cir. 1971); Bush v. United
States Postal Service, 496 F.2d 42, 44 (4th Cir. 1974) and other cases).

..9 789 F.2d 1518 (11th Cir. 1986).
170 Id. at 1520-21. The court here also considered and rejected defendant's claim of prejudice

from the delay and reinstatement of the action. Id. at n.I.
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ties. Recognition of these problems as separate from the merits in civil
cases is imperative and resolving them in course of such cases is highly
desireable.

Collateral sanctions are also useful and appropriate in criminal
cases. Adjustments to the government's case, as by excluding otherwise
admissible evidence because of prosecutorial misconduct, results in a
windfall to the accused and a likely miscarriage of justice. More ac-
ceptable is a combination of collateral sanctions and the grant of lib-
eral continuances or other accomodations to the aggrieved party, as in
the leading Alaskan case of Johnson v. State.17 ' The evidence in John-
son was the critical testimony of the informer who had purchased the
drugs that defendant was charged with selling. On the record it was
possible that the state had delayed too long in making information
about the informant available to the defense without seeking an
amendment of its duty to disclose. If the state had so delayed, exclusion
of the informant's testimony would be the expected outcome. Rather
than give the accused a windfall, the Supreme Court of Alaska af-
firmed the conviction and remanded the case for investigation of the
prosecutor's susceptibility to sanctions for a willful violation of the
rule. 17

4.6-3. Delay

As in Johnson, hours or a few days may be enough time for one
party to adjust fully and fairly to another's failure to produce a docu-
ment on time. Discretionary delay may also be involve a considerable
amount of time. For example, a sentenced prisoner incarcerated in Cal-
ifornia may be properly denied release to attend the trial of his pro se
civil rights action in Tennessee, 17 but that does not mean that he must
suffer dismissal of the action for failure to prosecute, having already
survived pretrial motions to dismiss. 74 In its opinion in Holt v. Pitts,
the Sixth Circuit, faced with a conflict between the trial court's need to
police its docket and prisoners' needs for "adequate means of securing
redress for violations of their constitutional rights,"'175 subordinated the

' 577 P.2d 230 (Alaska 1978).
172 Id. at 234; see also Des Jardins v. State, 551 P.2d 181 (Alaska 1976).
173 Holt v. Pitts, 619 F.2d 558, 562 (6th Cir. 1980).
" Id. at 562-63.
175 Id. at 559.
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court's docket to the prisoner's special and expensive circumstances.
This decision clearly said that access to the system was a right subject
to unlawful deprivation and that alternatives should be sought.

4.7. Constitutionally Inappropriate to Charge the Client?

Justice Black took a "cheap shot" when he criticised the Link ma-
jority for sacrificing the liberty interests of a litigant to the administra-
tive desires of the clerk of court. The societal interest in the administra-
tion of civil and criminal justice encompasses much more than a well-
run docket. There are needs for physical security and political stability
to be met. However, at some point abandonment of procedural rules
and schedules will lead to the frustration of other important goals be-
cause control will be lost over unruly elements. In short, the competing
values are not dissimilar in societal worth.

Today there is a certain distribution of procedural rights and lia-
bilities between individuals and the state, a distribution that, regretta-
bly, cannot be specified but only described. Nonetheless, an imbalance
exists in favor of the state.

Despite the conclusions that fundamental fairness is implicated
and poses choices for the system at very basic levels, the constitutional
issue remains: is it better to choose the individual or the system in cases
of attorney caused forfeitures? Given that "moral choice is the irreduc-
ible ingredient of due process adjudication"' 17 and that "values are in-
commensurable," 1 7 what is the way to make a principled choice
among competing considerations? Although we lack specific cost mea-
surement tools for analysis of the judicial system, a rational approach is
possible.

Professor Kadish says there are two pervasive principles governing
the selection of values: "(1) maximization of the reliability of the guilt
determining process, and (2) preservation of the intrinsic dignity of the
individual. 1 78 Beyond those, certain value-laden measurements typi-
cally enter the calculation. Courts weigh the impact of a potential rule
choice on the individual and compare that with the impact on society

176 Sanford H. Kadish, Methodology and Criteria in Due Process Adjudication - A Survey
and Criticism, 66 YALE L.J. 319, 344 (1957).

"' Id. at 348 (quoting LEARNED HAND, SPIRIT OF LIBERTY 161 (1952)).
178 Id. at 350.
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from an attenuation of traditional procedures.17 9 In short, if the impact
on the individual is as serious as a criminal conviction, less justification
for accepting the risk of attenuation must be shown.

If this is the true test, it raises no problems here. Rules of preclu-
sion impair the guilt deciding process by denying it facts and demean
the individual who is denied access to the system available to everyone
else. The proposals in this paper would increase participation in the
system and add facts and law to the process, thereby enhancing it. At-
tenuation of established procedural safeguards will occur only to the
extent that the innocent party is not thereby deprived in any dispropor-
tionate way. Moreover, most attenuations will themselves be attenuated
by compensation obtained from errant counsel. The net is a gain.

4.8. Notice and Hearing

Given the history of the Due Process clause there may be disagree-
ments about its scope. However, there are no disagreements about its
effect: "When protected interests are implicated, the right to some kind
of prior hearing is paramount."' 80 This strong statement follows from
an essential distinction pointed out by Professor Van Alstyne.' 8 ' The
Due Process clause protects property, liberty and life as defined else-
where by guaranteeing "due process of law," something also to be de-
fined elsewhere. The difference is that the right to life, liberty and
property is not established in that clause, it comes from somewhere
else, but when established and measured elsewhere, it may not be di-
minished except as provided by the clause. In contrast the clause cre-
ates and guarantees the right to due process. Van Alstyne calls due
process a "constitutional condition" rather than a "free-standing
right,' 82 but that does not alter the fact of its constant availability to
the individual.

If a forfeiture is a taking, procedural due process is required, a
condition that was recognized in Link. The Link majority began with
the assertion that the absence of notice or hearing would not "necessa-
rily render such a dismissal void" but then the Court said: "The ade-

179 Id. at 350-53.
So Board of Regents v. Roth, 408 U.S. 564, 569-70 (1972).
.8 William Van AIstyne, Cracks in "The New Property": Adjudicative Due Process in the

Administrative State, 62 CORNELL L. REV. 445, 452 (1977).
182 Id.
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quacy of notice and hearing respecting proceedings that may afffect a
party's rights turns, to a considerable extent, on the knowledge which
the circumstances show such party may be taken to have of the conse-
quences of his own conduct."' 83

Those circumstances showing knowledge are external to the under-
lying cause of action and can enter the record only by way of some
ancillary process. In a typical case the trial court has set a timetable
for various pretrial actions which a party violates. Then, without notice
or hearing, the court dimisses for failure to comply with a date within
that timetable. 8 ' There are many cases in which trial courts have been
criticized for failure to hold a hearing on these facts. For example, in
Harris v. Callwood, the Sixth Ciruit held that the harsh remedy of
dismissal of a cause of action is inappropriate in cases involving less
than egregious counsel misconduct.1 85 Though that decision was 1-1-1,
the opinion for the court is valuable for its summary of the law among
the various circuits on this point. Writing for the court, Judge Merritt
noted a long-established rule in the Sixth Circuit requiring notice to a
party before dismissal. He also collected cases from five other circuits
and found no apparent contrary holdings.1 86 Of course, if it can be
shown that no prejudice results to the party from dismissal without no-
tice, assertion of the need for notice is a vain act. 87 But where dismis-
sal extingushes the cause of action of a pro se plaintiff, notice is clearly
required.188

5. DEFENSES OF STATUS QUO REJECTED

5.1. Rough Justice

Despite their laudable purposes, rules of preclusion are intrusions
by the rulemaker into the otherwise open contest between the protago-
nists in the adversary system. Such intrusions always entail costs and
almost always those costs are unevenly distributed. The current posture
of the rules validates the phrase "rough justice" because the rules do
address fairness to the opposing parties and efficiency in the system. It

'B Link v. Wabash R.R., 370 U.S. 626, 632 (1962).
E.g., Saylor v. Bastedo, 623 F.2d 230 (2d Cir. 1980).

1 Harris v. Callwood, 844 F.2d 1254, 1256 (6th Cir. 1988).
ISO Id.
... Smith-Bey v. Cripe, 852 F.2d 592, 593 (D.C. Cir. 1988).
I Id. at 594.
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is true that parties need to have some prospect of finality to litigation
so that other affairs of the polity and economy may proceed securely. It
is also undeniable that court costs and calendars are reduced by forfeit-
ures of causes and defenses, at least in the short run. However, where
attorney fault causes the forfeiture, neither those goals nor others of
importance are well served by taxing errant counsel's neglect to the
client.

These rules are mandates of pragmatism and rough justice. As a
popular saying has it, "you snooze, you lose." Pragmatism and rough
justice are not bad standards, but the very terms suggest that some
polishing may be possible. Even more suggestive of possible improve-
ment is the "one-size-fits-all" approach of the various forms of the rule.
Rules of preclusion may be triggered by a client who refuses to provide
information, or by his failure to compensate counsel. More often, how-
ever, an attorney's failure of knowledge, diligence or alertness will be
the triggering event. Despite the clear differences among them, all
these are punished by a forfeiture of the client's capital.

Rough justice may be better than no justice, but rules of preclu-
sion do not lead to even rough justice in those cases where any injustice
could be avoided at a tolerable cost. For one example, the sanction of
excluding evidence for discovery violations in criminal cases is capri-
cious. It can lead to windfall acquittals for a guilty defendant and to an
unfair conviction of an unconvictable accused. 89 Accordingly, such
previously excludable evidence should be received, but upon the grant
of liberal continuances or other accomodation to the aggrieved party, as
in Johnson v. State.1 90

5.2. Equal Maltreatment is Not Due Process

It is no answer to a claim of a denial of due process of law to say
that everyone else similarly situated was also deprived. The automatic
forfeiture of a valuable claim following the end of an arbitrary period,
such as twenty days for filing an appeal, may often be a denial of due
process of law, although such forfeitures are applied blindly to all.
Such forfeitures work a denial of due process in all cases of non-willful
lapses where the potential value of the claim or defense, net of ordinary

89 State v. Lewis, 632 P.2d 547, 550 n.10 (Alaska Ct. App. 1981) (citing A.B.A. STANDARDS

FOR CRIMINAL JUSTICE (2d Ed. 1980) § 11-4.7 and commentary thereto).
190 577 P.2d 230 (Alaska 1978); see also Des Jardins v. State, 551 P.2d 181 (Alaska 1976).
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and extraordinary costs of litigation, is greater than the costs of al-
lowing it to be litigated. When these cost disparities exist in favor of
the party about to suffer a deprivation, government must provide a
remedy.

This principle is asserted in the interest of completeness in the ar-
gument, but no pretense is made that evenhanded or blindly uniform
application of rules of preclusion occurs anywhere. The reality is ram-
pant inconsistency of outcomes. Professor Martineau has shown by de-
tailed examples that for every grant of relief under the "plain error" or
other exception to such rules there is an equal and opposite deprivation
somewhere else in state and federal practice.'

5.3. Malpractice is not an Adequate Remedy

5.3-1. The Setting

In General Accident, Fire & Life Assurance Corp. v. Cosgrove,9 '
plaintiff was seeking recovery for malpractice from an attorney ap-
pointed by his insuror to represent him in a personal injury claim. Al-
legedly, the attorney had failed to appeal an adverse judgment in a
case involving complex facts and an issue of contributory negligence.
After his malpractice cause was dismissed as a matter of law, plaintiff
appealed and presented the Supreme Court of Wisconsin with multiple
tasks. To give Cosgrove any relief that court had to find error by the
original trial court, decide what the disposition of an appeal from that
error would have been, and find error in the dismissal of the action for
malpractice based on the foregoing findings of "fact." The court ob-
served that showing all this placed a heavy burden on the plaintiff.193

How much time and.money could have been saved by a petition to the
original trial court for a new trial in which the trial attorney was
named respondent and prosecution of the appeal pro bono was among
the options for relief?

5.3-2. The Burden

As noted in part 1, "[t]he most frequently alleged error in a legal
malpractice action is the failure of an attorney to comply with a time

"' Martineau, supra note 46.
1.2 42 N.W.2d 155 (Wisc. 1950).
191 Id. at 156.
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limitation.' 9 4 Missing a time limit is not usually negligence per se, and
may be seen as non-chargeable, judgmental error in appropriate
cases. 198 It has been the rule in the United States for over 100 years
that the plaintiff-client must always show that the case would have
been won, but for the alleged neglect of counsel. 196 Similarly, failure to
plead a defense may be actionable, but the malpractice plaintiff must
show that the failure somehow caused an unfavorable result in court or
impaired plaintiffs chances for a good settlement. 9

Appellate counsel has an additional set of duties. Counsel must
secure a complete record, meet all times set for filings and notices, and
file competent documents for the appeal. 198 It is in the malpractice ac-
tion for appellate neglect of such duties that the issue of damage be-
comes most acute. Mallen & Smith note that speculation about what
an appellate court might have done on a record is distasteful to mal-
practice trial judges.' 99 There is also the hard reality that appellate
courts with discretionary jurisdiction grant only few of the total peti-
tions made: rejection rates of ninety percent are not unknown. Thus,
there is a matrix of prognostication to confound the trial judge: in
terms of the inevitably disparate views about the meaning of the trial
result, will the appellate court take the case at all, and, if it does, what
will be the outcome? A third dimension of this matrix is the dispute
over whether the malpractice court's predictions are issues of law or
fact. The answer here decides many issues about expert testimony and
who decides what at the trial level. Many lawyers would be put off by
an instruction charging the jury to decide how an appellate court would
respond, given that appellate courts are usually limited to the consider-
ation of legal questions.2 0 1

Despite this swamp, many malpractice actions for failure to appeal
are brought and some succeed. Trial courts are willing to engage in
these speculations because the alternative is unacceptable. Lawyers
would be totally insulated from responsibility for their misdeeds as to

194 MALLEN & SMITH, supra note 15, § 19.3.
I9 Id. at § 19.3, n.16.
I Id. at § 24.5; Justin Stillwell White, Note, Attorney Malpractice; Problems Associated

with Failure to Appeal Cases, 31 BUFF. L. REV. 583, 585, n.1 1 (1982) [hereinafter White].
" MALLEN & SMITH, supra note 15, § 24.19.

,98 See generally, MALLEN & SMITH, supra note 15, § 24.39.
199 Id., see also White, supra note 199, at 586, nn.14-15.
200 See id. at 595-601.
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proceeding from trial to appeal if trial judges refused to speculate, and
that would be unfair to their innocent and injured clients.2°0 It can also
be emphasized here that the malpractice court's prognostications are
about the legal issues to be decided on appeal, although the process of
predicting is called making a finding of fact and given to the jury.
State and federal trial courts faced with choice of law problems rou-
tinely decide what other courts would do. If there is no settled law
available to an appellate court, it will be nearly impossible to say that a
decision not to appeal was without merit.20 2

Pete v. Henderson"0 3 presents an excellent paradigm of these
cases. Pete was a pro se malpractice suit based on the defendant's at-
torney's failure to file a timely notice of appeal. The trial court dis-
missed the malpractice suit for failure to state a cause of action, but
was reversed. The California Court of Appeals explained that the law-
yer's negligence and causation were established by admission, therefore
the only remaining element of the malpractice cause of action was
damage. Thus, the question was whether prosecuting the appeal would
have avoided the $1,600 judgment in the first trial, and that is a ques-
tion of fact which should have been given to the jury.204

The "play within a play" must be played out through all three acts
in these cases and the burden is on the plaintiff to persuade the jury
about "what would have happened if ... "

6. THE PROPOSAL

Herewith are presented two draft rules, one permitting late ap-
peals, the other permitting waiver of contemporaneous objection rules.
Each is designed to encourage substantially more "leniency" than ex-
isting rules.

6.1. Late Appeals, Draft Text

A. Notwithstanding any other provision of these rules relating to
the time for filing petitions for appeal and appeals from courts of origi-
nal jurisdiction and intermediate courts of appeal, appellate courts

201 Better Homes, Inc., v. Rogers, 195 F. Supp. 93, 96 (N.D. W.Va. 1961).
202 White, supra note 199 at 593 (citing Collins v. Wanner, 382 P.2d 105, 108 (Okla.

1963)).
203 269 P.2d 78 (Cal. Ct. App. 1954).
204 White, supra note 199 at 586-87.

[Vol. 2:2



SUMMARY DENIALS

shall entertain appeals or petitions for appeal filed within ten days of
the expiration of the original period upon payment of a fine of $500 for
each day of delay. Indigent persons may proceed in forma pauperis but
the amount of the fine shall be a charge on any eventual settlement or
recovery. In addition, such courts may, upon petition, grant a period
for a late appeal which shall not be longer than the original period.
Late Appeals may be granted only upon the following terms and
conditions:

1. The basis for the petition is misconduct or neglect by the attor-
ney for petitioner.

2. Said attorney is made a respondent in the petition proceedings,
unless already acting for petitioner.

3. Petitioner shows reasonable grounds for an appeal and the other
party to the original action cannot show undue hardship resulting from
the passage of time.

4. Petitioner posts bond in an amount adequate to insure payment
of court costs, attorney's fees, the fine described above, actual damages
suffered by the party who prevailed at the first trial and a doubling of
such damages in the discretion of the court hearing the petition.

5. The petition for late appeal is filed within the period of the oth-
erwise applicable statute of limitations for attorney malpractice.

B. Respondent attorneys will be heard as to any allegations made
against them. After such hearing the court entertaining the petition
may enter orders for money damages, continued representation and
other relief as appropriate. No appeal from these orders is permitted
until after the underlying action has ended.

C. Frivolous petitions for late appeal may be punished by the
award of such exemplary damages as the court entertaining the peti-
tion shall order upon proper motion. Upon entry of such an order, re-
spondent attorneys will be discharged from the proceeding and no fur-
ther cause of action will lie against them as to the matters litigated by
parties to the petition proceeding.

D. No cause of action for attorney malpractice shall come into
existence in cases covered by this section until its provisions have been
exhausted.

6.2. Waiver of Contemporaneous Objection Rules, Draft Text

A. Notwithstanding any other provision of these rules a party who
has been placed at a demonstrable disadvantage in pending litigation as
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a result of the fault of retained or appointed counsel may petition the
appropriate trial or appellate court for relief. The court shall hold a
hearing on such petitions, unless the circumstances are equivalent to
those in which a summary finding of contempt of court would be appro-
priate. Notice of the pendency of such hearings shall be given to all
parties and counsel named as the cause of the demonstrable disadvan-
tage. Upon completion of the hearing, the court shall fashion a re-
sponse which gives full account to the legal and tactical positions of all
parties. The decision of the court shall be "final" on all litigated issues
as between all parties to the hearing.

1. A "demonstrable disadvantage" is one which could cause failure
of a cause of action or defense if uncorrected.

2. "Fault" is conduct which under local law would result in an
adverse decision by a bar discipline committee or a determination of
malpractice at a bench trial.

3. "The appropriate trial or appellate court" is the one in which
the action is pending when the fault is discovered. This Rule may be
superseded by the Rule relating to Late Appeals in some cases.

B. Petitioner shall post bond in an amount adequate to insure pay-
ment of court costs, attorney's fees, actual damages suffered by the
party who prevailed at the first trial and a doubling of such damages in
the discretion of the court hearing the petition.

C. Respondent attorneys will be heard as to any allegations made
against them. After such hearing the court entertaining the petition
may enter orders for money damages, continued representation and
other relief as appropriate. No appeal from these orders is permitted
until after the underlying action has ended.

D. Frivolous petitions for relief may be punished by the award of
such exemplary damages as the court entertaining the petition shall
order upon proper motion. Upon entry of such an order, respondent
attorneys will be discharged from the proceeding and no further cause
of action will lie against them as to the matters litigated by parties to
the petition proceeding.

6.3. Discussion

There is nothing inherently impossible in the idea that proper ad-
ministration of a system of dispute resolution requires contributions
from all participants. Furthermore, it is not written anywhere that such
contributions may only be exacted before the process begins. It is in the
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nature of the processes that they will require adjustment as they re-
spond to unpredictable forces, internal and external. Accordingly, the
question is one of finding the way that keeps the process most produc-
tive at the lowest possible cost to participants. Ending the process with-
out a resolution is not productive.

6.3-1. Make Counsel a Party and Treat All Issues at Once

Belated appeal statutes have been criticized for their potential to
"create a host of problems, including proliferation of litigation, expo-
sure of would-be defendants to aged claims, and collusive agreements
between attorneys and their clients who face procedural impedi-
ments. 20 5 Similar criticisms are levelled at procedures that "rerun"
parts or all of the trial process, but both sets become ghosts when an
offending attorney is also made a party-respondent to the motion to
reopen.

If counsel realizes that error has been committed before the trial is
over, there is considerable reason to admit it to clients and the court,
and to seek to repair the damage before it blossoms into a malpractice
action.2 0 6 In these circumstances, the trial court will wish to avoid ap-
peals and collateral litigation, so it will act to correct or ameliorate
effects of the admitted defect. If client and counsel have fallen out, new
counsel will have little hesitation about naming an errant predecesor in
a motion for relief. In each case, the impact of the attorney's derelic-
tion can be measured by a court that can make a record and that still
has control of the factfinding process.

A criticism of "belated appeals" and other delayed consideration
of issues is the exposure of trial opponents to aged claims. Such expo-
sure is an evil when it occurs, but evil here is measurable and a super-
vening good may prevail. Factual issues will not age much during the
short period of most trial and post-trial procedures. If the claim of at-
torney fault was timely filed and a record of the facts preserved, all
that is left is the appeal on issues of law which are not susceptible to
deleterious aging. Moreover, the court considering a petition for per-
mission to appeal out of time can give preclusive effect to considera-
tions of harmful delay or make some intermediate accomodation to the

:o5 White, supra note 199 at 605,
" Lawyers will do this. E.g., Augusta Fiberglass Coatings v. Fodor Contracting, 843 F.2d

808 (4th Cir. 1988); Macon v. Lash, 458 F.2d 942 (7th Cir. 1972).
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effects of the passage of time while granting the petition in part.

6.3-2. Allow Some Abuse to Clarify Self-Interest

Litigation will not proliferate under these proposals, it will shrink.
Some parties will "buy" a few extra days in which to file an appeal
under the provisions for fines. Even if those cases are seen as an in-
crease in potential appeals, they will settle a variety of issues preclusive
of later, appeallable, malpractice suits in a cheaper, faster way than
starting over on the same issues in a new court with new parties. This
will be true as to those appeals that show no negligence at trial because
the loss was caused by something else, and those where no damage
resulted from any possible negligence because of recovery on appeal, or
because of denial of the appeal for unrelated reasons. Thus, a small
amount of simple litigation, a few appeals, will preempt a body of com-
plex original trials and potential appeals from them. The net is a sub-
stantial decrease in potential litigation.

6.3-3. Collusion is no Threat

The criticism that lawyers and clients facing procedural bars will
collude is farcical. There was a time when a criminal defense attorney
would falsely confess to ineffective representation at trial in a mis-
guided effort to help a client on appeal. That time ended about 1980 in
Washington, D.C. when the first unsuccessful appellant retained new
counsel and sued for malpractice, quoting liberally from the confessions
in the appellate brief. Most lawyers (who are prohibited from attempt-
ing to limit their liability to their clients) will no longer expose them-
selves to newly astute clients in such ways, whether the matter is civil
or criminal. The rare attorney who is disposed toward illegal conduct as
a matter of course will eschew such obvious and discoverable devices as
joint lies with a client.

Other collusive devices, such as withdrawal by counsel in mid-
stream have appeared from time to time. Justice Scalia dealt firmly
with such possibilities in Madden v. Texas, 07 an opinion written in his
capacity as Circuit Justice for the Fifth Circuit. In reference to four
capital cases, Justice Scalia defined his views of good cause for exten-

207 I11 S. Ct. 902 (1991).
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sions of time to file petitions for certiorari and found none.208

7. A MODEL OF THE IMPACT OF THE PROPOSAL ON MAL-
PRACTICE ACTIONS

The following is an exercise in informed imagination. No one can
"know" how an attorney or disappointed client will respond to a given
situation because determinative factual bases, experiences and sensitivi-
ties all differ from person to person. However, experience permits state-
ments about what groups and parts of groups will do because there are
rational limits on the number of possible courses of action and on the
range of human response to disappointment. If 100 experienced lawyers
each made a set of guesses about attorney and client responses in given
circumstances, those guesses would center around a mid-point for each
response and extreme views would become apparent. That set of opin-
ions has yet to be obtained. In the interim, herewith is offered an exam-
ple of what might be a set of mid-range responses to demonstrate that
there will be a net diminution of malpractice related petitions, if the
proposal to litigate attorney fault in course is adopted.

The number of cases in which a client believes that appeal has
been barred by attorney error is finite; set it equal to 250. Some por-
tion, say fifty of those believers, will always walk away; that leaves 200
who would sue for malpractice under existing law. 20 9 The malpractice
suits will involve the infamous "trial-within-a-trial" or speculation
about the outcome on the appeal that never happened, as described in
part 5.3. Those suits will also involve litigation of the other complex
issues of causality and damage, altogether major trial efforts. Half of
the malpractice suits will be settled or abandoned at the trial level: say
fifty result in payment, fifty in abandonment. From among the other
100 trial results, perhaps seventy-five will be appealed by one party or
the other, for a grand total of 200 suits instituted, fifty settled before
judgment, 100 completed trials, and seventy-five appeals. On the other
side of the ledger, fifty clients absorbed the apparent loss without com-

20. He did grant some short extensions ex gratia because the bar had not yet had the advan-
tage of his written views. Id. at 905.

208 Until state courts can identify cases lost through attorney neglect, especially the obvious
ones which end by default, this ratio cannot be objectively established. This author's position is
that the 200 out of 250 figure may be high today, but given present trends, it won't be unduly
high for long.
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plaint in court, fifty suits were started but abandoned before judgment,
and twenty five trial losses were abandoned after judgment.

It is possible that adding a potential source of recovery in the new
rules would increase the number of people wishing to assuage a disap-
pointment, but the elasticity of that response is unknown. Ignoring
that, look at what will happen to the group of 200 who were willing to
sue for malpractice, as above. The new statute would force them to file
petitions to reopen the appeal period against the original opponent and
the attorney-respondent. Having added chances at little extra cost,
nearly all will proceed. At this point, the suits would take a variety of
courses:

1. The number of people who were willing to walk away from a
malpractice lawsuit will change when reconsideration of the merits of
their cause is in the offing. Say that now only twenty will walk, twenty
will accept an early settlement and ten will litigate to an end.

2. Previously, we had fifty lawyers willing to bargain to settlement
after malpractice proceedings were begun. With the prospect that the
other party may pay on the merits, that number will shrink toward
zero, but the number of parties willing to settle will increase materially.
An apparent crunch position will develop if original counsel is still in
the case, pro bono, and the respondent makes an offer of settlement
dependent upon contributions from him. This problem is not as severe
as those presented by offers to settle made dependent upon waiver of
statutory attorney's fees2 10 because the client is not a disadvantaged
person and can secure new counsel for this limited purpose at no cost to
himself. If, previously, the lawyer was willing to settle because the loss
of the trial within a trial was imminent, clients in the same cases, plus
a few more, should be equally willing to settle when a simple retrial or
appeal is faced. Say sixty settlements could be reached.

3. In twenty five cases the hearing on the petition to reopen will
disclose preemptive prejudice to the other party if the case is reopened.
Rehearing denied, costs assessed against attorney who caused delay
and hearing set on damages in lieu of malpractice action.2 1'

4. In seventy-five cases the hearing on the petition to reopen will
disclose no substantial chances of success on appeal. Appeal denied,

210 E.g., Evans v. Jeff D., 475 U.S. 717 (1986).
21 Appeals from some preliminary hearings will occur, but are not likely to be significant in

number.
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costs assessed against the attorney whose neglect caused the rehearing
to occur.

5. Approximately forty cases will be granted an appeal or new
trial on the merits, having decided that there were substantial chances
for success. These should settle quickly and favorably to the once-de-
prived client, but fifteen may go to litigation.

Summing the foregoing speculations, we find that proceedings
under the proposed rules would result in a new day in court for all who
desired one, settlements against nearly all parties and attorneys where
indicated, and only forty open lawsuits after 100 preliminary hearings
in the courts of origin. Also under the new rules we find that seventy-
five cases definitively ended with a finding of no damage by errant
counsel and only thirty persons who abandoned causes of action for
which they had once retained counsel. This contrasts with the assump-
tions about suits for malpractice in the same number of cases. There,
200 new suits in new courts were likely, 100 trials would take place and
those would be followed by fifty appeals. In addition 100 cases would
be abandoned at some point throughout that process and no one would
ever get to the merits of an appeal, except vicariously. The only defini-
tive endings short of an appellate decision in that process were aban-
donment in too many cases and settlement in too few. Further summa-
tion is unwise, suffice it to say that the proposed procedures would
make the courts much more accessible for resolutions on the merits and
they would reduce judicial costs appreciably.

8. DUE PROCESS FOR COUNSEL

There are many instances where "notice and hearing" occur from
the nature of the proceeding, as where counsel is forced to petition the
trial court to remove a default entered because of her own neglect.212

Nonetheless, if fundamental fairness demands that legal process be ad-
justed to correct for counsel's derelictions and that counsel respond in
damages for such derelictions, fairness also demands "due process" for
such counsel before charges are levied and penalties imposed. Provision
of that due process must be calulated and sure, not happenstantial.
There are examples of recognitions of this problem that are adequate
as precedent or analogy in guiding courts to the right solutions. Two of

2"2 E.g., Morgan v. Hatch, 118 F.R.D. 6 (D. Me. 1987).
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them follow.
The severability of client and attorney fault is recognized in §

1927 of Title 28, United States Code:

Any attorney or other person admitted to conduct cases in any court of the
United States or any Territory thereof who so multiplies the proceedings in
any case unreasonably and vexatiously may be required by the court to satisfy
personally the excess costs, expenses and attorney's fees reasonably incurred
because of such conduct.

Although district courts have inherent power to sanction both
counsel and parties, this statutory authority is limited in its terms to
misconduct by counsel and to sanctioning of counsel, alone."' It is also
limited by its terms to conduct that multiplies the proceedings as stated
and is limited by case law to conduct that is something different from
mere inadvertence.

Courts of appeal have spoken of "willful bad faith,' 214 "a serious
and studied disregard for the orderly process of justice, ' 15 and of ac-
tions conducted "recklessly or in bad faith ' 21 6 when considering the
imposition of sanctions under this section. Sanctions may be imposed
under this section without a finding that the attorney's pleadings were
frivolous; they may have merit in some abstract sense, but are sanction-
able if imposed for a prohibited purpose.21" The standard for determin-
ing frivolity and purpose of vexation is an objective one, so the district
court may make its findings on the record and may impose sanctions
without a hearing in some cases.2 8 However, where the conduct caus-
ing the imposition of sanctions occurred outside the presence of the
trial court, a hearing on the issue of bad faith is required. 19

Counsel who violate the Code of Professional Responsibility while
appearing before a court pro hac vice are subject to having that

" Williams v. Giant Eagle Markets, Inc., 883 F.2d 1184, 1190-91 n.10 (3d Cir. 1989).
114 Id. at 1191 (citing Baker Industries, Inc. v. Cerberus, Ltd., 764 F.2d 204, 208-09 (3d Cir.

1985)).
... Overnite Transportation Co. v. Chicago Industrial Tire Co., 697 F.2d 789, 795 (7th Cir.

1983).
" United States v. Associated Convalescent Enterprises, Inc., 766 F.2d 1342, 1346 (9th Cir.

1985).
"' See Kapco Mfg. Co. v. C & 0 Enterprises, Inc., 886 F.2d 1485, 1493 (7th Cir. 1989).
, Id. at 1494-95.

219 United States v. Blodgett (Appeal of Perez), 709 F.2d 608, 610 (9th Cir. 1983) (citing
Roadway Express Inc., v. Piper, 447 U.S. 752, 766 (1980)).
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privelege withdrawn, but are entitled to some type of notice and hear-
ing.22° Notice and hearing are required because appearances across
state and federal boundaries are becoming a matter of right in this
mobile society, revocation of the right to appear threatens the attor-
ney's livelihood and reputation, and protects the client's interest in the
litigation.22

9. SUMMARY AND CONCLUSIONS

Rules of preclusion operate by creating a forfeiture of a cause of
action, a defense or a legal issue. They are generally necessary and
fundamentally sound because they punish serious party misconduct and
defaults. They serve orderly procedure by bringing all important issues
into the record at appropriate places and serve justice by protecting an
unsuspecting party from a surprising requirement to contend for a
point on appeal without having had an opportunity to build a record
below. Application of contemporaneous objection rules provides the
trial court a timely opportunity to correct its own errors and to prevent
trial counsel from "sandbagging" an opponent by delaying considera-
tion of known errors until only draconian remedies like appellate rever-
sal are possible.

When these forfeitures result from attorney misconduct rather
than from party fault, intolerable misallocations of resources occur and
attorney misconduct is underdeterred. Such undesireable outcomes are
appearing in an increasing variety of federal cases where attorney ne-
glects are involved. When forfeiture occurs under rules that are "final,"
the wrongness of the outcome is apparent. When forfeiture occurs
under rules that are "not final," the ultimate deprivation may be as
great but less apparent.

The summary, preclusive attribution of counsel's fault to the client
is a denial of due process of law. Such attributions adversely affect
interests in life, liberty and property protected by the Fifth and Four-
teenth Amendments. Those protected interests are of a higher order
than the value of orderly administration of courts. Moreover, the sys-
tem has resources to deter and correct for attorney derelictions that can
be invoked more cheaply than problematic, inefficient malpractice ac-

220 Johnson v. Trueblood, 629 F.2d 302, 303 (3d Cir. 1980).
221 Id.
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tions or total forfeitures.
In past and most recent American practice, the client has been

held bound by the derelictions of his counsel, appointed or retained.
That has been true even to the extent of forfeiture of substantial val-
ues. This rule was badly conceived in an imperfect borrowing from the
law of agency which did not recognize that counsel is simultaneously
the agent of the client and of the state. The rule cannot be defended
and is being ignored in most United States circuit courts. Simultane-
ously there is a serious conflict among the circuits because some remain
firmly set in lines of old cases. The Link rule and its progeny in the
circuits should be abandoned because its rough justice is not adequate
justice and its idea of equal treatment of litigants is not fair treatment
for anyone.

Moreover, the supposed remedy, a malpractice action against the
offending lawyer, is unacceptable. It is not adequate for the client who
must prove speculations about lost outcomes to prevail and is not
cheaper for the system because it involves even more litigation than the
solutions proposed here.

The current focus of concern about the impact of attorney miscon-
duct on clients' property is in the cases arising under Federal Rule of
Civil Procedure 60. The number of cases giving relief for attorney mis-
conduct is rising much more rapidly than is the total number of cases
terminated each year. This suggests a growing awareness of federal
courts about the unfairness in the former rule and a need for state
courts to look to their own practices. There are many other points in
federal practice and like points in state practice where existing author-
ity for hearings on petitions for reopening or other relief can be tailored
to include the resolution of counsel misconduct issues. Nonetheless, es-
tablishment of the client's right will be costly to the litigation opponent,
so notice and hearing are required before relief can be granted.

The solutions offered are draft rule changes that permit late ap-
peals and encourage waiver of contemporaneous objection rules during
the period when a malpractice action might otherwise be brought. The
principal features of the proposals are provisions for making the offend-
ing lawyer a party, deciding the case on its merits and finality of the
issues decided at the required hearings. In addition, equitable treat-
ment for other litigants is decreed and there are specific provisions for
according due process of law to the lawyer respondents.
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