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THE ORDER AND ALLOCATION OF PROOF
IN MIXED-MOTIVE DISCRIMINATION CASES:

PRICE WATERHOUSE V. HOPKINS

INTRODUCTION
Title VII' cases have inundated the federal court system since the

Civil Rights Act was enacted in 1964.2 For nearly three decades the Su-
preme Court has struggled to develop a framework for the proper order
and allocation of proof in a Title VII discrimination case.3 The critical
burden of proof determination becomes more complex where a defen-
dant makes its employment decision based upon mixed-motives.4

In Price Waterhouse v. Hopkins,' the Supreme Court sets out a
framework for the order and allocation of proof in mixed-motive Title

300 1 Civil Rights Act of 1964, Pub. L. NO. 88-352, 78 Stat. 241, 253-66 (codified as
amended at 42 U.S.C. §§ 42 U.S.C. § 2000e to 2000e-17 (1982)) [hereinafter "Title VIi" or
"the statute"].

2 See, e.g., Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971) (Supreme Court
found that "sex plus" discrimination violates the Civil Rights Act); Sprogis v. United Air
Lines, Inc., (7th Cir. 1971) (the court intended Title VII to strike at the entire spectrum of
disparate treatment of men and women resulting from sex stereotypes); Furnco Constr. Corp.
v. Walters, 438 U.S. 567 (1978); Board of Trustees of Keene State College v. Sweeney, 439
U.S. 24 (1978) (holding employer's burden is met if he simply explains wheat he has done or
produces evidence of legitimate nondiscriminatory reasons); Jackson v. U.S. Steel Corp., 624
F.2d 436 (3d Cir. 1980) (burden of persuasion remains at all times with the plaintiff); Page
v. Bolger, 645 F.2d 227 (4th Cir. 1981) (en banc); Montgomery v. Yellow Freight Sys., 671
F.2d 412 (10th Cit. 1982) (no Title VII violation in discharging black employees but not white
employees where situation not comparable).

I The Supreme Court heard numerous cases before settling on a framework for the order
and allocation of proof in Title VII discrimination cases. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424 (1971); Furnco Constr. Corp., 438 U.S. at 567 (1978); Sweeney, 439 U.S.
at 24.

For the purpose of this note, the term mixed-motives is defined as the use of legitimate
and illegitimate motives by an employer in an employment decision. See, Note, Clearing the
Mixed-Motive Smokescreen: An Approach to Disparate Treatment Under Title VII, 87 MIcH.
L. Rav. 863, 863-64 (1989).

490 U.S. 228 (1989).
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VII discrimination cases. 6 The new framework shifts the burden of proof
to the defendant to prove by a preponderance of the evidence that the
employment decision was based on a nondiscriminatory reason. 7 The
framework established in Price Waterhouse departs from the Mc-
Donnell-Burdine framework previously established by the Court. There-
fore, the important question that must now be addressed is whether the
Court was correct in establishing a new framework for mixed-motive
cases occurring under Title VII.

This note in Part I reviews the McDonnell-Burdine framework, which
established the prima facie elements of discrimination and the related
burden of proof requirements. Part II gives a brief summary of the facts
and issues in Price Waterhouse. Part III reviews the opinions of the
plurality9 and the dissent'0 in Price Waterhouse. Part IV questions the
necessity of the departure from the establish framework and critiques
the Court's reasoning behind the Price Waterhouse decision.

I. THE McDONNELL-BURDINE FRAMEWORK

A. Establishing a Prima Facie Case of Discrimination: McDonnell
Douglas Corp. v. Green
The elements of proof necessary to establish a case of discrimination

under Title VIII generated considerable debate. In McDonnell Douglas12

6 This is the first time that the Court has heard a case dealing with mixed-motive
discrimination within the context of Title VII. However, the Court has reviewed mixed-motive
discrimination in other arenas. See, e.g., Mt. Healthy City Bd. of Educ. v. Doyle, 429 U.S.
274 (1977); NLRB v. Trans. Management Corp., 462 U.S. 393 (1983).

Price Waterhouse, 490 U.S. at 254.
The McDonnell-Burdine framework refers to two previous Supreme Court decisions.

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), set out a template for prima facie
elements of discrimination under Title VII; Texas Dep't of Community Affairs v. Burdine,
450 U.S. 248 (1981), established that when a plaintiff has proven a prima facie case of
discrimination the defendant must show nondiscriminatory reasons for its actions. The Mc-
Donnell-Burdine framework was established for pretext or single motive discrimination cases.
A pretext case is one where the defendant claims to have made the adverse employment
decision based on a legitimate employment factor. The plaintiff in such a case must prove via
circumstantial evidence that the legitimate factor offered is a "pretext" and that the adverse
employment decision was based on an illegitimate factor such as race or sex. See Belton,
Causation and Burden-Shifting Doctrines in Employment Discrimination Revisited: Some
Thoughts on Hopkins and Wards Cove, 64 TuL. LAW REv. 1359, 1380 (1990).

9 The plurality consisted of Justices Brennan, Marshall, Blackman and Stevens, who
were joined in part by Justices White and O'Connor.

0 The dissent consisted of Justices Kennedy, Rehnquist and Scalia.
See, e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971); Castro v. Beecher 459 F.2d

725 (lst Cir. 1972).
11 McDonnell Douglas, 411 U.S. 792 (1973).
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the Supreme Court set out the elements of proof necessary to established
a prima facie case of discrimination. 3 In McDonnell Douglas, the re-
spondent, a black civil rights activist, engaged in disruptive and illegal
activities 4 against the petitioner as part of his protest against the cor-
poration's alleged racially-motivated hiring practices which resulted in
respondent's discharge.' 5 When the petitioner, who subsequently ad-
vertised for qualified personnel, rejected the respondent's re-employment
application because of his illegal conduct, the respondent filed a com-
plaint with the Equal Employment Opportunity Commission (Com-
mission).'

6

In its review of the case the Supreme Court stated that the plaintiff
has the burden of proof and must be able to establish a prima facie case
of discrimination. In McDonnell Douglas the plaintiff was required to
prove four elements to establish a prima facie case of discrimination:' 7

(1) that he belonged to a racial minority; (2) that he applied and was qualified
for a job for which the employer was seeking applicants; (3) that despite his
qualifications he was rejected; and (4) that after his rejection, the position re-
mained open and the employer continued to seek applicants from persons with
plaintiff's qualifications.,,

The Court, however, noted that the prima facie proof required by the
respondent was not necessarily applicable in every respect to differing
factual situations. 19 The Supreme Court ruled that once a prima facie

'1 Since McDonnell Douglas, courts have continued to use the prima facie framework set
out in the case. The prima facie elements, however, will vary depending on the facts of the
case. See, e.g., Adams v. Reed, 567 F.2d 1283 (5th Cir. 1978); Davis v. Califano, 613 F.2d
957 (D.C. Cir. 1979); Aikens v. U.S. Postal Services Bd. 455 U.S. 1915 (1982).

14 McDonnell Douglas, 411 U.S. at 974. The respondent participated in a stall-in whereby
the entrance to the petitioner's building was blocked by the participants cars. The respondent
also had knowledge of a lock-in where the front door to petitioner's building was locked to
prevent anyone from entering or leaving.

15 Id.
16 Id. at 977, "The Commission made no finding on respondent's allegation of racial

bias under [The Civil Rights Act of 1964] § 703 (a)(1), but it did find reasonable cause to
believe petitioner had violated [The Civil Rights Act of 1964] § 704(a) by refusing to rehire
respondent because of his civil rights activity. After the Commission unsuccessfully attempted
to conciliate the dispute, it advised respondent in March 1968, of his right to institute a civil
action in federal court within 30 days."

17 Respondent must first satisfy the jurisdictional prerequisites in a federal action (i) by
filing timely charges of employment discrimination with the Commission and (ii) by reviewing
and acting upon the Commission's statutory notice of the right to sue, 42 U.S.C. § 2000e-
5(a).

McDonnell Douglas, 411 U.S. at 802.
I9 Id. at 802 n.13.
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case of discrimination had been established, and therefore, an inference
of discrimination, the burden shifted to the employer to articulate some
legitimate, nondiscriminatory reasons for the adverse action. 2° The prob-
lem which plagued many courts after the decision in McDonnell Douglas
was exactly what burden of persuasion the defendant employer needed
in order to rebut the inference of discrimination. 2'

B. The Allocation of Proof in Disparate Treatment Cases: Texas
Department of Community Affairs v. Burdine

The Court in Burdine22 finally established the exact nature of the
each party's burden of persuasion. In Burdine, petitioner, The Texas
Department of Community Affairs (TDCA) hired respondent, Joyce
Burdine, in 1972, as an accounting clerk in the Public Service Career
Department (PSC).23 In July 1972, she was promoted to Field Services
Coordinator. PSC subsequently went through a organizational restruc-
turing. 24 A male from another division of the agency was hired as project
director although respondent had applied for the position six month
earlier. 25 In reducing the PSC staff, TDCA fired the respondent along
with two other employees. 26 A male, Allen Walz, was retained as the
only professional employee in the division. 27 Respondent filed suit in the
United States district court alleging that PSC's failure to promote and
subsequent decision to terminate her had been predicated on gender dis-
crimination in violation of Title VII.H

The issue before the Court in Burdine was whether after the plaintiff
has made a prima facie case of discrimination did the burden of proof
shift to the defendant to articulate a legitimate reason for the adverse
employment decision. The Supreme Court held that the defendant must
clearly set forth, through the introduction of admissible evidence, its
reasons for the plaintiff's rejection. 29 The Court reasoned that if the
defendant carries this burden of production, the presumption raised by

Id. at 802.
2t Id.

I Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981).
23 Burdine, 450 U.S. at 250.
2 Id.
25 Id.
1 Id. at 251.
27 Id.

Id. at 250.
19 Id. at 255.

[Vol. 2:1



19911 PRICE WATERHOUSE V. HOPKINS

the prima facie case is rebutted, and the factual inquiry proceeds to a
new level of specificity.30 Noting that the plaintiff retains the burden of
persuasion, the Court explained that the plaintiff then has the oppor-
tunity to demonstrate that the proffered reason was not the true reason
for the employment decision.31 Thus, a new burden has merged with the
plaintiff's ultimate burden of proof.32

C. The Application of Burdine and McDonnell Douglas
Following the Supreme Court's ruling in Burdine, the lower courts

used the McDonnell-Burdine burden-shifting framework for disparate
treatment cases involving Title VII litigation.33 The lower courts also
applied the McDonnell-Burdine framework to mixed-motive discrimi-
nation cases. However, as to the proper application of the McDonnell-
Burdine framework to mixed-motive cases, the circuit courts were in
considerable disagreement. 4 Until the Supreme Court's holding in Price
Waterhouse, no definite framework existed for the order and allocation
of proof in mixed-motive discrimination cases.

II. PRICE WATERHOUSE V. HOPKINS
Price Waterhouse, Inc. is a partnership specializing in auditing, tax,

and management consulting services. Price Waterhouse's clients are pri-

3aId.
I Id. at 256.

32 Id.
11 See, e.g., Legrand v. University of Ark., 821 F.2d 478 (8th Cir. 1987); Montgomery

v. Yellow Freight Sys., 671 F.2d 412 (10th Cir. 1982); Holden v. Comm'n Against Discrimi-
nation, 671 F.2d 30 (1st Cir. 1982).

" Price Waterhouse, 490 U.S. at 238 n.2.
The Third, Fourth, Fifth, and Seventh Circuits require a plaintiff challenging an adverse
employment decision to show that, but for her gender (or race or religion or national
origin), the decision would have been in her favor. See, e.g., Bellissimo v. Westinghouse
Elec. Corp., 764 F.2d 175, 179 (3d Cir. 1985), cert. denied, 475 U.S. 1035 (1986); Ross
v. Communications Satellite Corp., 759 F.2d 355, 365-66 (4th Cir. 1985); Peters v. City
of Shreveport, 818 F.2d 1148, 1161 (5th Cir. 1987); McQuillin v. Wisconsin Educ. Assn.
Council, 830 F.2d 659, 664-65 (7th Cir. 1987). The First, Second, Sixth, and Eleventh
Circuits, on the other hand, hold that once the plaintiff has shown that a discriminatory
motive was a "substantial" or "motivating" factor in an employment decision, the
employer may avoid a finding of liability only by proving that it would have made the
same decision zven in the absence of discrimination .... See, e.g., Fields v. Clark
Univ., 817 F.2d 931, 936-37 (1st Cir. 1987)("motivating factor"); Berl v. Westchester
County, 849 F.2d 712, 714-15 (2d Cir. 1988) ("substantial part"); Terbovitz v. Fiscal
Ct. of Adair County, 825 F.2d 111, 115 (6th Cir. 1987)("motivating factor"); Bell v.
Birmingham Linen Serv., 715 F.2d 1552, 1557 (11th Cir. 1983).
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marily private corporations and government agencies.3 5 Ann Hopkins,
the plaintiff, had worked at Price Waterhouse's Office of Government
Service, in Washington, D.C., for five years, when the partners in her
office first nominated her as a candidate for partnership.3 6

Thirty-two partners submitted evaluation forms concerning Ann
Hopkins' admission as a partner. Many of those who maintained either
she not be admitted, or at least be deferred expressed their views in terms
classified as sex-stereotyping.3 7 The partners' reasoning included remarks
that Ms. Hopkins was aggressive, macho, overcompensated for being
a woman, and had used profanity. 8 Other comments regarding Hop-
kins' unsuitability as a partner constituted legitimate factors that an em-
ployer may consider in promotion decisions, such as her poor
interpersonal working relationship with other employees. 9

The district court found that Price Waterhouse's failure to protect
against the presence of sex discrimination in Hopkins' partnership eval-
uation indicated the use of a double standard constituting a violation
of Title VII. 40 The court further stated that Price Waterhouse could avoid
equitable relief by proving by clear and convincing evidence that it would
have placed Hopkins' candidacy on hold even absent this discrimina-
tion. 41

The U.S. Court of Appeals for the District of Columbia Circuit
affirmed the district court's final decision but held that even where dis-
crimination plays a role in an employment decision, the defendant will
not be found liable if he proves, by clear and convincing evidence, that
it would have made the same decision in the absence of discrimination. 42

The case reached the Supreme Court on a writ of certiorari. In
reviewing Price Waterhouse, the Court departed from both lower court
decisions. The Court held that a plaintiff in a Title VII case must prove

" Price Waterhouse, 618 F. Supp. 1109, 1111 (D.D.C. 1985).
36 Price Waterhouse, 490 U.S. at 233.
37 Sex-stereotyping refers to assumptions and attitudes concerning gender which affect

hiring and promotion decisions. See, W. PEPPER & F. KENNEDY, SEx DISCRIMINATION IN

EMPLOYMENT (1981).
" Price Waterhouse, 490 U.S. at 235.
9 Legitimate factors may be present as to why an employer made an employment decision.

However, the employer's reasons will be discussed to determine whether they were merely a
pretext for the discrimination. See, e.g., Lee v. Conecuh Bd. of Educ. 634 F.2d 959 (5th Cir.
1981); Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981).

, Price Waterhouse, 618 F. Supp at 1120.
41 Id.

, Price Waterhouse, 490 U.S. at 237.
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that her gender played a motivating part in an employment decision.
Additionally, the Court explained that the defendant must prove by a
preponderance of the evidence that the employer would have made the
same decision, even if the employer had not taken the plaintiff's gender
into account.43

III. THE OPINIONS OF PRICE WATERHOUSE V. HOPKINS:

A. The Plurality's Opinion

The plurality" in Price Waterhouse, stated that when a plaintiff in
a Title VII case proves that her gender played a motivating part in an
employment decision, the defendant may avoid a finding of liability only
by proving by a preponderance of the evidence that it would have made
the same decision even if it had not taken the plaintiffs's gender into
account. 45 The plurality predicated its decision to establish a new frame-
work upon two bases. The first basis for the new framework was es-
tablished through a reviewing of Title VII's language. The second basis
demonstrated the ineffectiveness of the Burdine framework in cases of
mixed-motive discrimination.

The first part of the plurality's Title VII analysis focused on section
703(a), which provides:

It shall be an unlawful employment practice for an employer (1) to fail or refuse
to hire or to discharge any individual, or otherwise discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national
origin; or
(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individual of em-
ployment opportunities or otherwise adversely affect his status as an employee,
because of such individuals's .. .sex .... 

The Court's discussion began by dissecting the meaning of the words
"because of" found in the statute.47 The Court stated "[wie take these

I ld. at 258.
See supra note 9.

41 Price Waterhouse, 490 U.S. at 258.
1 Civil Rights Act of 1964, § 703 (a), 42 U.S.C. § 2000e (1982).
41 Price Waterhouse, 490 U.S. at 240.
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words to mean that gender must be irrelevant to employment decisions.
To construe the words 'because of' as colloquial shorthand for 'but-for
causation,'.. . is to misunderstand them."' ' The primary focus to the
Court's discussion was that if one read "because of" for but-for cau-
sation a Title VII plaintiff would be compelled to meet a higher burden
of proof. The plaintiff would then be forced to "identify the precise
causal role played by the legitimate and illegitimate motivations in the
employment decision... challenge[d]. "49 The Court, therefore, believed
that in the instance of mixed-motive discrimination, the Burdine frame-
work would place too high a burden of proof on the plaintiff.

To support its analysis, the Court pointed to Congress' addition
of the bona fide occupational qualification (BFOQ) which allows for
discrimination in certain employment decisions) 0 Section 703(e) of Title
VII provides:

Notwithstanding any other provision of this title, (1) it shall not be an unlawful
employment practice for an employer to hire and employ employees, ... on
the basis of his ... sex ... in those instances where . . . sex . .. is a bona
fide occupational qualification reasonably necessary to the normal operation
of that particular business or enterprise .... 1'

The BFOQ struck a balance between employee rights and employer priv-
ileges, and allowed an employer to consider some factors in its em-
ployment decisions which otherwise might have been impermissible. The
Court believed that the preservation of an employers' privileges meant
that an employer should not be liable if it can prove that even if it had
not taken gender into account, it would have come to the same decision
regarding a particular person.12 The Court concluded that the balance
of burdens in the new framework was derived from Title VII's balance
of rights. 53

After establishing the statutory basis for the new framework, the
Court directed its attention to Burdine's ineffectiveness in mixed-motive
discrimination cases. The Court began its analysis by emphatically stat-
ing that its holding "casts no shadow on Burdine"A4 The Court stressed

,Id.
Id. at 241.

10 Id. at 242.
1' 42 U.S.C. § 2000e-2e (1982).
51 Price Waterhouse, 490 U.S. at 242-43.
51 Id. at 245.

Id.
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that a mixed-motive plaintiff would be forced to squeeze his or her proof
into the Burdine framework because Burdine was developed for cases
where the decision stemmed from a single source, either legitimate or
illegitimate." The Court finally stated that using Burdine in cases of
mixed-motive discrimination would force "Burdine's framework to per-
form work that it was never intended to perform. "56 Given the premise
of Burdine, a plaintiff claiming an adverse employment decision based
on mixed-motives would have to pretend that the discrimination arose
from either a legitimate or an illegitimate set of considerations.

B. The Concurring Opinion of Justice White

Justice White agreed with the plurality's new framework for Title
VII. However, Justice White did not support the plurality's statutory
interpretation as the underlying reason for the new framework. Justice
White found the support for the new framework in an earlier decision
by the Supreme Court.

In Mt. Healthy City School District Board of Education v. Doyle,57

the Court used the precise framework established in Price Waterhouse.
However, in Mt. Healthy the litigation centered around the exercise of
first amendment rights. Consequently, Justice White reasoned that the
holding of Price Waterhouse was not a departure from Burdine. Justice
White stated "the Court [previously] has made clear that 'mixed-motive'
cases .... are different from pretext cases such as McDonnell Douglas
and Burdine.' S8

Justice White's main disagreement with the plurality concerned the
type of evidence that the defendant employer must present. Justice White
stated that ample proof in a mixed-motive case could be established where
the legitimate motive found was grounds for the action taken, and the
employer could credibly testify that the action taken was for the legit-
imate reason alone.59

C. The Concurring Opinion of Justice O'Connor

Justice O'Connor agreed with both the final judgment and the
framework established by the plurality. Nevertheless, Justice O'Connor

11 Id. at 246-47.
56 Id. at 247.
" 429 U.S. 274 (1977).

Price Waterhouse, 490 U.S. at 260 (White J., concurring).
19 Id. at 261.
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argued that a departure from the McDonnell and Burdine framework
indeed had occurred. Justice O'Connor urged that the new framework
should be considered as a supplement to the McDonnell-Burdine frame-
work. In support of her idea that the plurality framework should be
considered a supplement to the McDonnell-Burdine framework, Justice
O'Connor outlined how the two would work together. First, a threshold
test would be used to determine whether a case should be decided under
the McDonnell Douglas and Burdine framework, or under the Price
Waterhouse framework. However, before deciding which framework to
apply, the plaintiff would have to establish the McDonnell Douglas prima
facie elements of discrimination.60 Second, the plaintiff and defendant
would present their evidence. Once all the evidence is reviewed, the court
would make the threshold determination as to which framework to ap-
ply.61 For a court to apply the Price Waterhouse framework, the plaintiff
would have to produce evidence sufficient to show that an illegitimate
criterion was a substantial factor in the particular employment decision
such that a reasonable fact finder could draw an inference that the de-
cision was made "because of" the plaintiff's protected status.62

Justice O'Connor's disagreement with the plurality centered upon
the latter's statutory analysis. Specifically, Justice O'Connor contended
that the plurality's substantive requirement of causation under the statute63

and their broad statements regarding the applicability of the allocation
of the burden of proof were not properly derived from the statute and
legislative history.6

D. The Dissent in Price Waterhouse v. Hopkins

The dissent attacked each part of the plurality opinion.65 Writing
for the dissent, Justice Kennedy presented a detailed analysis, arguing
that no modification of the Burdine framework was necessary. Justice
Kennedy first turned to the plurality's statutory interpretation. He dis-

6* Id. at 278 (O'Connor, J., concurring).
61 Id.
62 Id.
63 Attacking the dissent's causation theory, Justice O'Connor stated that it was derived

from tort law and therefore not proper in all circumstances such as a mixed motive cases. Id.
at 263. O'Connor cited the following cases in support of her theory: Summers v. Tice, 33
Cal.2d. 80, 199 P.2d 1 (1948); Kingston v. Chicago & N.W.R. Co., 191 Wis 610, 211 N.W.
913 (1927). Id.

I /d. at 262.
63 See supra note 10.
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agreed with the plurality's decision of not equating the words "because
of" in the statute with but-for causation. Justice Kennedy argued that
although the Court claimed that Title VII liability was unrelated to but-
for causation, it adopted a but-for standard once it had placed the bur-
den of proof regarding causation upon the employer.6 The dissent also
disagreed with the plurality's use of the BFOQ exception, stating it to
be particularly inapt.67

The dissent next targeted an inconsistency within the plurality opin-
ion. At one point, the plurality stated that when an employer considers
both sex and legitimate reasons for discrimination, it would still be a
violation even if the employer would have made the same decision, not
taking gender into account. However, the Court later contended that
an employer would not be liable if the employer could prove that even
if it had not taken gender into account it would have come to the same
decision. Given the language of the statute, the dissent argued that both
statements could not be true.6

The dissent's major disagreement with the plurality was the latter's
departure from Burdine. Writing for the dissent, Justice Kennedy first
analyzed the plurality's statutory interpretation. Kennedy maintained
that the creation of a new set of rules for mixed-motive cases was not
mandated by the statute itself. Moreover, the dissent reasoned that mixed-
motive cases could be handled within the Burdine and McDonnell Doug-
las frameworks. Kennedy cited error in the plurality's conclusion that
Burdine only applied in pretext cases. Finally, Kennedy predicted that
"the Court's attempt at refinement provides limited practical benefits
at the cost of confusion and complexity, with the attendant risk that
the trier of fact will misapprehend the controlling legal principles and
reach an incorrect decision.' '69

IV. A CRITIQUE OF THE PLURALITY OPINION IN Price
Waterhouse

A. Did the Court in Price Waterhouse err in departing from the
Burdine framework for cases of mixed-motive discrimination?
The Court did not necessarily err in establishing a new framework

for mixed-motive Title VII discrimination cases. The new framework is

Price Waterhouse, 490 U.S. at 283 (Kennedy, J., dissenting).
67 Id. at 289.

Id. at 285.
0 Id. at 287.
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advantageous in numerous ways. One advantage is that it places the
burden of proof on the defendant. Under the McDonnell-Burdine frame-
work, the defendant merely has the burden of production, whereas the
ultimate burden of proof under always rests with the plaintiff. Now,
however, once the plaintiff has put forward a prima facie case, the bur-
den shifts to the defendant to articulate and prove the legitimate reasons
for the employment decision. This burden-shifting structure is logical
and procedurally efficient. Because the plaintiff made the decision, only
he knows whether his reason for the adverse employment decision was
legitimate. The defendant therefore is the least-cost provider of this in-
formation.

Another advantage to the new framework is its flexibility. A plain-
tiff who believes he has been discriminated against on a mixed-motive
employment decision has the choice of how to frame his cause of action.
A plaintiff who falls squarely within the mixed-motive context is not
required to plead his cause of action on the Price Waterhouse frame-
work. A plaintiff can still bring his suit under the McDonnell-Burdine
framework. And if he so chooses, the plaintiff can plead in the alter-
native, thus pleading both ways. 70

B. Does the Plurality's Dissertation in Price Waterhouse Support Its
Conclusion?

Although the end result of the Price Waterhouse decision is mer-
itorious, the plurality's reasoning leaves some confusion 71 for two rea-
sons. The first reason is that the Court's statutory analysis is flawed.
The second is that the Court presented no argument of substantive value
as to why mixed-motive cases of discrimination would not fit into the
McDonnell-Burdine framework. 72

The plurality spent a considerable amount of time trying to derive
from the language of Title VII a mandate for the new framework. 73 The
Court placed great emphasis on establishing that mixed-motive discrim-
ination was not an instance for "but-for causation". That the Court's
"new" framework, implies but-for causation can be demonstrated by

70 Id. at 247 n. 12. See also, Belton, Causation and Burden-Shifting Doctrines in
Employment Discrimination Revisited: Some Thoughts on Hopkins and Wards Cove, 64 TuL.
LAw. REV. 1359, 1385 (1990).

71 Price Waterhouse, 490 U.S. at 279-80 (Kennedy, J. dissenting).
7 Id. at 287-88.
71 Id. at 239-46.
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reviewing Mt. Healthy City School District Board of Education v. Doyle,74

a case which used the exact evidentiary framework established in Price
Waterhouse. In Blalock v. Metals Trades,7 the Sixth Circuit, in applying
Mt. Healthy, stated that the employer has the burden to prove "the
adverse employment action would have been taken even in the absence
of the impermissible motivation, and that, therefore, the discriminatory
animus was not the cause of the adverse employment action." 76 The
words "not the cause" imply but-for causation. Therefore, for the Court
in Price Waterhouse to have used the exact same framework established
in Mt. Healthy and claim that the new framework does not imply but-
for causation is erroneous. On the decision's face it appears that the
Court is manipulating the language of Title VII to fit a framework pre-
viously established for cases dealing with mixed-motive employment de-
cisions,7 7 a framework which the plurality made no mention of in its
opinion.

Another point of contention concerns the Burdine framework's ef-
fectiveness in mixed-motive discrimination decisions. The courts have
applied the Burdine holding to a variety of factual situations.78 Since the
Court's decision in Burdine, only one instance has surfaced where the
Burdine framework was found not to work. 79 Furthermore, since the
Court leaves open the option of a mixed-motive plaintiff using the Bur-
dine framework, it is paradoxical for the Court to claim that the Burdine
framework was not meant to work in mixed-motive cases.80

The only reason presented by the plurality to show why Burdine
should not apply was that its framework was not meant to apply in cases
where the discrimination was based on both legitimate and illegitimate
reasons. The plurality articulated the idea that using the Burdine frame-
work in a case where both legitimate and illegitimate reasons existed

74 429 U.S. 274 (1977).
11 775 F.2d 703 (6th Cir. 1985).
71 Id. at 712.
1 See Mt. Healthy City School District Bd. of Educ. v. Doyle, 429 U.S. 274 (1977);

NLRB v. Trans. Management Corp., 462 U.S. 393 (1983).
71 See, e.g., Trans. World Airline v. Thurston, 469 U.S. Ill (1985); Thompkins v. Morris

Brown College, 752 F.2d 558 (l1th Cir. 1985).
79 The Burdine framework has been used for all factual situations except for those cases

dealing with an employer who has a history a discrimination. See, e.g., Evans v. Harnet
County Bd. of Educ., 684 F.2d 304 (4th Cir. 1982)(shifting burden of persuasion to defendant
proper where either intentions of segregative action or recent history of racial discrimination
in school system is found). See also, Knighton v. Laurens County School Dist. No. 56, 721
F.2d 976 (4th Cir. 1983).

80 See supra note 70.

19911



CiViL RIGHTS LAW JOURNAL

would force the plaintiff to state the exact pretextual reasons why the
defendant's actions were discriminatory in the third part of the Burdine
test.8' However, the plurality made no mention of the language in Bur-
dine which stated that a plaintiff may succeed in meeting her ultimate
burden of persuasion "either directly by persuading the court that a
discriminatory reason more likely motivated the employer or indirectly
by showing that the employer's protected explanation is unworthy of
credence."82 Furthermore, a federal circuit court has stated that a plain-
tiff's evidence used to establish a prima facie case may also sufficiently
demonstrate the pretextual nature of the defendant's articulated rea-
sons.83

Therefore, because the Burdine framework provides a plaintiff with
the opportunity to prove her case in the pretext situation by indirect
evidence, and in the mixed-motive case by direct evidence, no extra bur-
den would be placed upon the plaintiff. Consequently, a plaintiff would
have no problem under the three-step framework of McDonnell Douglas
and Burdine in meeting her ultimate burden of proof.

CONCLUSION

The multifaceted and conflicting Supreme Court opinion of Price
Waterhouse v. Hopkins demonstrates that the dispute over the allocation
of proof in Title VII cases is far from over. The plurality holding, which
tried to carve out a special subset of rules for mixed-motive cases will
only add more confusion to the issue of the appropriate burden of proof
in Title VII cases.

Lower courts, in applying Price Waterhouse will be faced with
plaintiffs who have the option of pleading in the alternative. A plaintiff
may claim three types of disparate treatment: McDonnell-Burdine dis-
parate treatment, direct proof of disparate treatment, and Price Wa-
terhouse disparate treatment.

Also detracting from the opinion, are the plurality's numerous rea-
sons for why Burdine would not work in mixed-motive discrimination
cases. Yet, when compared to the dissent's meticulous review, the rea-
sons articulated by the plurality appear erroneous. Courts applying the

, The third part of the Burdine Test is the rebuttal of the defendant's legitimate reasons.
82 Burdine, 450 U.S. at 256.
11 Monore v. Burlington Indus., 784 F.2d 568 (4th Cir. 1986)(trier of fact allowed to

consider evidence used to demonstrate prima facie case on issue of whether defendant's
explanation was pretextual).
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Price Waterhouse framework will be tempted to stray from the plurality
by the dissent's persuasive arguments. Consequently, in a short amount
of time the Court may find itself trying to clarify its opinion to lower
courts.

Price Waterhouse should have settled, once and for all, the issue
of the burden of proof in mixed-motive discrimination cases in Title VII
litigation. However, the weak substantive arguments presented by the
plurality, coupled with the conflicting theories presented by the con-
curring and dissenting opinions, have left room for lower courts to in-
terpret Price Waterhouse in a variety of ways. Instead of ending the
debate, Price Waterhouse serves merely as a catalyst for more confusion
surrounding the order and allocation of proof in mixed-motive Title VII
discrimination cases.

Darlene D. Bullock


